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| . BACKGROUND

VWHEREAS, the United States and ASARCO have been engaged
in national negotiations to resolve major environnental
conpliance issues at ASARCO facilities in a cooperative,

i nnovative manner, w thout the transaction costs associated with
protracted litigation;

WHEREAS, as a result of Phase | of these nationa
negoti ati ons, an agreenent has been reached enbodied in this
consent decree and a related consent decree in the D strict of
Arizona which provides for resolution of alleged clains by the
Uni ted States agai nst ASARCO under the Federal Resource
Conservation and Recovery Act and the Federal C ean Water Act;

WHEREAS, the national agreenent includes inplenentation
of conpliance neasures, corrective action, and a suppl enent al
environnental project at the East Helena Lead Snelter Facility,
envi ronmental protection and managenent neasures at ASARCO s
facilities nation-w de, and paynent of civil penalties for
al l eged past violations at the East Hel ena Lead Snelter Facility
under this consent decree; and, inplenentation of an extensive
conpliance plan at ASARCO s Ray Mne in Arizona and paynent of
civil penalties for alleged past violations under the decree in
the District of Arizona;

WHEREAS, as the national agreenent is enbodied in two
consent decrees the United States reserves the right to wthdraw
its consent fromthis Decree based on public comrent received on

ei t her decree;



WHEREAS, concurrently with the |odging of this Consent
Decree, Plaintiff, the United States of America ("United
States”), on behalf of the United States Environnental Protection
Agency ("EPA"),is filing a conplaint (the "Conplaint") against
Def endant, ASARCO | ncorporated ("ASARCO');

WHEREAS, ASARCO owns and operates a | ead snelting
facility in East Hel ena, Montana (“East Helena Facility” or “the
Facility”);

VWHEREAS, the United States' clains are brought pursuant
to the Resource Conservation and Recovery Act, as anended, 42
U S C 88 6901 et. seq. (“RCRA’) and the Federal C ean Water Act
(“CWA"), 33 U.S.C § 1301 et. seq., and seek the inposition of
civil penalties and injunctive relief pursuant to the authority
of Section 3008(a), (g) and (h) of RCRA, 42 U.S.C. 88 6928(a), (9)
and (h), and Section 309 (b) and (d) of the CWA, 33 U S. C
§ 1319(b) and (d);

WHEREAS, ASARCO di sputes the allegations of the
Conpl aint, and its assent to this Consent Decree shall not
constitute or be construed as an adm ssion of liability; and

VWHEREAS, the parties agree and the Court, by entering
this Decree, finds that settlenment of this matter, w thout
protracted litigation, is fair, reasonable, and in the public
i nterest.

NOW THEREFORE, it is hereby ORDERED, ADJUDGED, and
DECREED as fol | ows:



I'1. JURI SDI CTI ON AND VENUE

1. This Court has jurisdiction over the subject matter
of this action and over the parties pursuant to Section 3008(a)
of RCRA, 42 U . S.C. 8§ 6928(a) and Section 309 of the CWA, 33
U S C 8§ 1319, and 28 U S.C. 8§ 1331, 1345, 1355, and 1367.

2. Venue is proper in the District of Mntana pursuant
to Section 3008(a) of RCRA, 42 U.S.C. 8§ 6928, Section 309(b) of
the CWA, 33 U.S.C. § 1319(b) and 28 U S.C. 88 1391 and 1395(a).
The Conpl aint states a claimupon which relief may be granted.

I11. BIND NG EFFECT

3. This Decree shall apply to, and be bindi ng upon
ASARCO and its successors and assigns. ASARCO certifies that its
undersi gned representatives are fully authorized by ASARCO to
enter into the ternms and conditions of this Consent Decree, to
execute it on behalf of ASARCO and to legally bind ASARCOto its
terns.

4. ASARCO agrees to be bound by this Decree and not to
contest its validity in any subsequent proceeding to inplenent or
enforce its terns.

5. No change in ownership or corporate or other |ega
status including, but not limted to, any transfer of assets or
property, shall alter ASARCO s responsibilities under this
Decree, except, however, in the event ASARCO no | onger has any
ownership interest or operational control at a facility, it may
notify EPA in witing, providing supporting docunmentation of the

transaction, and, thereafter, will no |onger be obligated to



performthe requirenents of Parts VI and X of this Decree at that
facility. No later than 30 days prior to sale or transfer of
ownership or operation of the East Helena Facility, ASARCO shal
give witten notice of this Decree to each purchaser or successor
ininterest. Upon such sale or transfer, ASARCO shall provide a
copy of this Decree to each such purchaser or successor in
interest. Except as provided above, the sale or transfer of
ownership or operation of the East Helena Facility wll not
relieve ASARCO of its obligations regarding the East Hel ena
Facility under this Decree, unless this Decree is nodified
pursuant to Part XXI (Modification) to reflect such a change.
ASARCO shall notify in witing the United States Departnent of
Justice (DQJ) and EPA of such purchaser or successor in interest
at least 30 days prior to any sale or transfer.

6. ASARCO shall provide a copy of this Decree to each
contractor retained to performany activity required by this
Decree, except for contractors retained solely for purposes of
Part X (Environnmental Managenent and Protection Requirenents).
In any action to enforce this Consent Decree, ASARCO shall not
raise as a defense the failure by any of its agents, servants,
contractors, enployees, successors or assigns to take actions
necessary to conply with this Decree except as provided in Part
XV (Force Mjeure).

V. OBJECTI VES

7. 1t is the purpose of the parties in entering this

Decree to further the objectives of RCRA and the CWMA, as



enunci ated at Section 1002 of RCRA, 42 U.S.C. 8§ 6902 and Section
101 of the CWA, 33 U . S.C. §8 1251. Al plans, studies,
construction, maintenance, nonitoring prograns, and other
obligations in this Decree or resulting fromthe activities
required by this Decree shall have the objective of causing
ASARCO to cone into conpliance expeditiously, and remain in ful
conpliance, with RCRA, the CWA, and other applicable | aw

V. DEFI NI TI ONS

8. Unless otherw se defined herein, terns used in this
Decree shall have the neaning given to those terns in RCRA, the
regul ati ons promul gated t hereunder, or the CM, and the
regul ati ons promnul gated t hereunder.

Acceptable shall nean that the quality of submttals or

conpleted work is sufficient to warrant EPA review in order to
determ ne whether the submittal or work neets the terns and
conditions of this Decree, including attachnents, approved work
pl ans and/or EPA's witten comments and gui dance docunents.
Acceptability of submttals or work, however, does not
necessarily inmply that they wll be approvable. Approval by EPA
of submttals or work, however, establishes that those submttals
were prepared, or work was conpleted, in a manner acceptable to
EPA.

Addi tional Wrk shall nmean any activity or requirenent

that is determ ned by EPA to be necessary to fulfill the purposes

of Part VII of this Decree, pursuant to the Additional Wrk



provi si ons therein.

Adm nistrative Record shall nean the record conpiled and

mai nt ai ned by EPA in connection with the inplenmentation of Part
VIl of this Decree.

ANMS St andard shall nean, for purposes of this Decree only,

t he ASARCO Managenent System Standard dated Novenber 17, 1997
(and any future revisions thereto - which affect ASARCO s
obligations under this Decree as identified and described nore
fully in Paragraphs 152-174 bel ow - upon nutual agreenent of the
parties and approval of the Court), which contains corporate-w de
managenent system standards for key busi ness objectives,

i ncludi ng environnmental, a copy of which is attached as Exhi bit

4. This shall not be construed to prevent ASARCO from nodifyi ng
its AMS Standard for all other purposes.

ANPR or Advance Notice of Proposed Rul emaki ng shall nean

the ANPR published in the Federal Register on May 1, 1996 (61
Fed. Reg. 19432), which describes the evolution and present state
of the corrective action program under RCRA, and al so requests
comment on the future direction of the corrective action program

Areas to be Investigated as used in Part VIl of this

Decree shall nean any area of the Facility under the control or
ownership of ASARCO where a release to the environnent of any
hazar dous waste or hazardous constituent has occurred, is
suspected to have occurred, or may occur, regardless of the tine,

frequency or duration of the release. The term Areas to be



| nvestigated includes areas and/or discernible units at which

solid wastes have been placed, at any tine, irrespective of

whet her the area or unit was intended for the managenent of solid
or hazardous waste. Exanples of Areas to be Investigated
include, but are not limted to landfills, surface inpoundnents,
pits, waste piles, land treatnent units, incinerators, tank
systens (including any storage, treatnent, or accunul ation tank
systen), container storage units, elenentary neutralization
units, waste or wastewater treatnent systemunits, transfer
stations, and recycling units, or other areas or systens that
received solid or hazardous waste or hazardous constituents, or
rel eased hazardous waste or hazardous constituents at any tine.

| nvestigations shall be designed so as to not inappropriately
intrude into production operations, and to otherwi se m nimze any
interference with production operations. Al investigations
shal | be designed to support a determ nation of whether hazardous
constituents have been, and/or are being released to the
environnent at, or fromthe area to be investigated.

ASARCO Facility(ies) shall nean unit(s) and conpl ex(es)

listed in Exhibit 3, which is incorporated by reference into this
Consent Decr ee.

CAP or Final CAP or RCRA Corrective Action Plan shall mean

the "RCRA Corrective Action Plan (Final)," OSVWER Directive
9902. 3-2A, dated May 1994.

CERCLA shall mean the Conprehensive Environnenta



Response, Conpensation, and Liability Act of 1980, as anmended, 42
US C 8§ 9601, et seq.

CERCLA Decree shall mean the Consent Decree entered into

by EPA and ASARCO, and entered by the Federal D strict Court,
District of Montana, M ssoula Division, on Decenber 27, 1990, as
nodi fied as of the date of entry of this Decree.

Conply or Conpliance may be used interchangeably and shall

mean conpletion of work required by Part VII of this Decree

i ncluding submttal of docunents of a quality acceptable to EPA,
in accordance with work plans approved by EPA and in the manner
and tinme specified in an approved work plan, Part VII of this
Decree or any nodification thereof. ASARCO nust neet both the
quality (see definition of acceptable) and tineliness conponents
of a particular requirenent to be considered to be in conpliance
with the terns and conditions of Part VII of this Decree.

Contractor shall include any consultant, |aboratory and

subcontractor retained to conduct or nonitor any portion of the
wor k performed pursuant to this Decree.

Corrective Measures shall nean those measures or actions

appropriate to renedi ate, control, prevent, or mtigate the

rel ease, potential release or novenent of hazardous waste or
hazardous constituents into the environnment or within or from one
medi a to anot her.

Corrective Measures | nplenentation or CM shall nean those

activities appropriate to initiate, nonitor, maintain, and



conplete the renmedi es EPA has selected or may select pursuant to
Part VII of this Decree.

Corrective Measures Study or CMS shall nean the

i nvestigation and eval uation of potential alternative renedies to
protect human health and/or the environnment fromthe rel ease or
potential rel ease of hazardous waste or hazardous constituents,
into the environnent fromand/or at the Facility pursuant to Part
VIl of this Decree.

Day shall nmean a cal endar day unl ess expressly stated to

be a business day. Business day shall nmean a day other than a

Sat urday, Sunday, or Federal Holiday. |In conmputing any period of
time under this Decree, where the last day would fall on a
Sat urday, Sunday, or Federal Holiday, the period shall run until
the end of the next Business day.

Decree shall nean this Consent Decree if, and as, entered
by the Court, and any |legally nmade nodifications hereto.

DAJ shall nmean United States Departnent of Justice
Envi ronnment al Enforcenent Secti on.

Ef fective Date shall be the effective date of this Decree.

EMS Policy shall nmean, for purposes of this Decree only,

t he Environnental Managenent System Policy dated Decenber 12,
1997 (and any future revisions thereto - which affect ASARCO s
obligations under this Decree as identified and described nore
fully in Paragraphs 152-174 bel ow - upon nutual agreenent of the
parti es and approval of the Court), which contains requirenents

for the environnmental conponent of the AMS Standard, a copy of
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which is attached as Exhibit 5. This shall not be construed to
prevent ASARCO from nodifying its EMS Policy for all other
pur poses.

Encycle Materials shall nmean materials received at the

East Hel ena Facility fromthe Encycl e/ Texas facility in Corpus
Christi, Texas through the date of |odging of this Decree.

Envi ronnent al Aspects shall nean el ement of ASARCO s

activities, products, or services which can interact with the
envi ronnent .

Envi ronnmental | npacts shall nmean any change to the

envi ronment, whet her adverse or beneficial, wholly or partly
resulting fromASARCO s activities, products, or services.

Envi ronnmental Requirenents shall nean all applicable

federal, state, and |local environnental statutes and regulations,
including permts and enforceabl e agreenents between ASARCO and
the respective environnmental regulatory agenci es.

EPA shall nmean the United States Environnental Protection
Agency, and any successor departnents or agencies of the United
St at es.

Facility as used in the term*“the Facility” or in the term
“East Helena Facility” shall mean ASARCO s East Hel ena primary
| ead snelter and contiguous areas under ASARCO s ownership and
control at East Hel ena.

G ound Water shall nmean the water in the saturated zone

beneath the | and surface.

Hazar dous Constituents shall nmean those constituents

-11-



listed in Appendix VIIl to 40 CF. R Part 261 or any constituent
identified in Appendix I X to 40 CF. R Part 264 or any approved
subset of Appendix IXto 40 CF. R Part 264.

Hazar dous Waste shall mean hazardous waste as defined in

section 1004(5) of RCRA, 42 U S.C. 8§ 6903(5), and 40 C.F. R
§ 261. 3.

| nm nent Threat shall nean any rel ease, or threatened

rel ease, of hazardous waste or a hazardous constituent, at or
fromthe Facility, which may present an i nm nent or substanti al
endangernent to human health and/or the environnent.

I nterim Measure or | Mshall nean those actions which can

be, or are, initiated in advance of inplenentation of the final
Corrective Measures for the Facility.

On-Site Contractor shall nean ASARCO contractors and

subcontractors that have fixed-base operations at ASARCO
Facilities for nore than thirty (30) days in a cal endar year,
including, but not limted to, raw material bl ending, residuals
processi ng, vehicle maintenance, and/or waste treatnent.

Mperating Snelting Facilities shall nean ASARCO s snelter

facilities at East Hel ena, Mntana; El Paso, Texas; Hayden,
Arizona; dover, Mssouri, and any such additional facilities
whi ch commence operations during the pendency of this Decree.

Par agraph(s) shall nmean a paragraph or paragraphs of this

Decree nunbered with arabic nunmerals, including all subparagraphs
cont ai ned therein.

Part of this Decree shall nmean a portion of this Decree

-12-



identified by an upper case roman nuneral .
RCRA shall nean the Solid Waste Di sposal Act, as anended
by the Resource Conservation and Recovery Act, as further amended

by, inter alia, the Hazardous and Solid Waste Amendnents of 1984,

and the Federal Facility Conpliance Act of 1992, 42 U S.C. § 6901

et seq..
RCRA Facility I nvestigation or RFlI shall nmean the

i nvestigation and characterization of the source(s) and/or
rel eases of hazardous wastes and/or hazardous constituents and
the nature, extent, direction, rate, novenent, and concentration
of such rel eases of hazardous wastes and/or hazardous
constituents, that have been, or may be rel eased or may
reasonably be expected to be released into the environnment from
or at, and/or to mgrate fromthe Facility.

Receptors shall nean those animals (including humans) or
pl ants, and their habitats which are or may receive or be
af fected by rel eases of hazardous waste or hazardous constituents
at, or from the Facility.

Record of Decision or ROD shall nean the Record of

Deci sion issued by EPA Region VIII in Novenber, 1989, regarding
the East Helena Facility, and as nodified through the date of
entry of this Decree.

Rel ease shall nean any spilling, |eaking, punping,
pouring, emtting, enptying, discharging, injecting, escaping,
seepi ng, | eaching, dunping, placing, or disposing into the

envi ronnent .

-13-



Ri sk Assessnent shall nean the process or framework for

characterizing risk to human and ecol ogi cal receptors.

Ri sk Assessment @ui dance or RAGS shall nean the Ri sk

Assessnent Qui dance for Superfund (Decenber 1989).

Secondary Materials shall nmean materials that potentially

can be a solid and hazardous waste when recycled. The follow ng
are consi dered secondary materials: spent materials, sludges, by-
products, scrap netal, and commercial chem cal products recycled
in ways that differ fromtheir normal use. Each of these types
of secondary materials is defined at 40 CF. R § 261.1.

Subm ttal shall include any work plan, report, progress
report, or any other witten docunent ASARCO is required by this
Decree to send to EPA

Violation(s) shall nean actions, om ssions, failures, or

refusals to act by ASARCO that result in a failure to neet the
terms and conditions of this Decree.

Wrk shall nmean any activity ASARCO nust performto conply
with the requirenents of this Decree.

Wrk Plans shall nmean the detail ed plans prepared by

ASARCO to satisfy the requirenents of each phase of work under
Part VIl of this Decree. The requirenents for each work plan are
set forth in the section of Part VII of this Decree entitled Wrk
To Be Perfornmed. All work plans and nodifications or anmendnents
thereto, shall be filed with the Court to be incorporated into
this Decree and are an enforceabl e conponent of this Decree when

approved in witing by EPA, unless otherw se required under Part

-14-



VIl of this Decree.
VI. MATERI ALS MANAGEMENT REQUI REMENTS

Secondary Materials Acceptance and Managenent

9. Wthin thirty days of entry of this Decree, ASARCO
shall submt to EPA for review and comment proposed criteria for
t he acceptance of Secondary Materials at each of its Operating
Snelting Facilities. EPA will use best efforts to coordinate its
review with the appropriate States and submit comments on such
criteriain a tinmely manner. ASARCO agrees to consider EPA' s
coments and shall inplenment acceptance criteria at each of its
Qperating Snelting Facilities within thirty days after receipt of
EPA's comments, providing a copy of the acceptance criteria to
EPA. Each Operating Snelter shall thereupon apply these criteria
to all new and renewed contracts for Secondary Materials.

10. The acceptance criteria and any future revisions
thereto shall specify the procedures for information acquisition,
met hods of eval uation, and deci sion maki ng ASARCO wi || use to
determ ne whether or not to receive, store, snelt, or otherw se
manage Secondary Materials considered for receipt at its
OQperating Snelting Facilities. ASARCO shall design and inpl enent
the acceptance criteria to ensure that ASARCO does not accept any
hazardous waste for storage, snelting, or other managenent, at
any of its Operating Snelters without full conpliance with RCRA
requi renents for managenent of hazardous wast es.

11. The acceptance criteria shall specifically address

conpliance with the recycling regulations in effect at the tine

-15-



the Secondary Materials are evaluated. |n developing the
acceptance criteria and in revising the acceptance criteria
ASARCO shall consider the attributes of legitimte recycling
provi ded i n EPA guidance at 50 Fed. Reg. 638 (January 4, 1985)
and the nenorandum dated April 26, 1989 to Hazardous Waste
Managenent Division Directors attached hereto as Exhibit 1. The
acceptance criteria and any revisions thereto shall al so consider
any regul ati ons promul gated, or guidance issued by EPA and
authorized States after the execution of this Decree.

12. I n accordance with Part Xl of this Decree
(Reporting), ASARCO shall submt a report to EPA annually on any
revi sions made to the acceptance criteria in the preceding year
with a witten explanation of the underlying justification for
the revisions. The annual report shall also specify the date on
whi ch ASARCO began followi ng the revised procedures. ASARCO,
however, may submt revisions to the acceptance criteria to EPA
at any time for review and comment. EPA will use best efforts to
coordinate its review wth the appropriate States and subm t
comments on such revisions in a tinely manner.

13. In the event that ASARCO decides to receive any
hazardous waste for storage, snelting, or any other form of
managenent, at any of its Operating Snelting Facilities, ASARCO
shall conply with all applicable requirenents of RCRA, including
permtting and appropriate handling and storage requirenents.

14. Nothing herein shall be construed to preclude the

United States or authorized States from seeking any appropriate

-16-



relief under RCRA or other applicable |aw for violations by
ASARCO of RCRA, including injunctive relief and statutory
penalties, for clains relating to the application of its
acceptance criteria or for any other activities.

Materials To Be Treated As Hazardous Waste

15.a. ASARCO shall store, treat, manage and/or di spose of
the followng materials generated or received at all of its
snelting facilities as hazardous waste in accordance with the
requi renments of RCRA. This commtnent is notw thstandi ng
ASARCO s contentions that one or nore of the materials may
presently qualify for an exenption or exclusion under Subtitle C
of RCRA or its inplenmenting regul ations, unless such exenption is
expressly approved by EPA in witing:

(1) used refractory material which exhibits a
characteristic of hazardous waste as defined in the
appl i cabl e authori zed state program or under federal
| aw;

(2) spent carbon material which exhibits a
characteristic of hazardous waste as defined in the
appl i cabl e authori zed state program or under federal
| aw;

(3) contam nated soil which exhibits a characteristic
of hazardous waste as defined in the applicable

aut hori zed state program or under federal |aw
Cont am nat ed soil excavated as part of construction

activity, managed as close to the excavation as

-17-



possi bl e, and returned to the area of excavation as

fill as quickly as possible, wll not be deened to have

been “generated” as a solid or hazardous waste.

b. At its East Helena Facility, ASARCO shall store,
treat, manage and/or dispose of plant process water nanaged
outside of the plant process water circuit, or released to the
environment without a permt, as hazardous waste in accordance
with the requirenments of RCRA if such plant process water
exhibits a characteristic of hazardous waste as defined in the
appl i cabl e authorized state program or under federal laws. This
commtrent is notw thstanding ASARCO s contentions that such
pl ant process water may presently qualify for an exenption or
excl usion under Subtitle C of RCRA or its inplenenting
regul ati ons, unless such exenption is expressly approved by EPA
in witing. Moreover, nothing herein shall be construed to all ow
ASARCO to manage or handle |listed hazardous waste, in, or
t hrough, the plant water circuit, w thout ASARCO first receiving
an appropriate RCRA permt, achieving interimstatus, or
ot herwi se being authorized to do so under RCRA

16. In carrying out its undertakings pursuant to
Par agraph 15, ASARCOw Il remain eligible for any applicable
federal exenptions that may be enacted after ASARCO s execution
of this Decree. |In the event ASARCO determ nes that one of the
materials covered by Paragraph 15 is subject to a future
exenption, ASARCO shall notify EPA of its intention to avai

itself of the exenption at least 30 thirty days in advance of
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altering its handling of the material.

17. ASARCO agrees that its managenent of the above-Ilisted
materials in accordance with Paragraph 15 will continue during
t he pendency of this Decree irrespective of a determ nation by
any State which purports to exenpt said materials fromthe
requi renents of RCRA for hazardous waste, except in the event
ASARCO applies for and receives a comodity-like variance. In
t he event ASARCO applies for a cormmodity-1ike variance from any
State, ASARCO shall provide EPA a copy of the application at the
sanme time it provides the application to the State.

VI1. CORRECTIVE ACTI ON AT EAST HELENA

Pur pose
18. The purpose of this Part of the Decree is to provide

for the efficient and effective transfer of responsibility for
certain renedial activities at ASARCO s East Helena Facility from
EPA's CERCLA programto its RCRA program This transfer of |ead
responsibility is based upon a determ nati on by EPA that the RCRA
corrective action programis better suited for application to
this operating industrial facility than is the CERCLA program
since it can allow the fram ng of renedial investigation steps
and the adoption of corrective neasures in a manner tailored to
circunstances at this operating facility.

19. In conducting RCRA corrective action at this
facility, EPA intends to take full account of the renedial
investigation/feasibility study (“RI/FS’)and renedi al neasures

al ready undertaken at this facility with respect to five
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"operable units": the process ponds, groundwater, surface water
and soils, the slag pile and the ore storage areas. To the
extent that such work fully addresses the requirenents of the
RCRA corrective action program no additional work on these
matters wll be required. Should it be determ ned, however, that
additional work is required on any of these matters, renedi al

i nvestigations shall take full account of all previously gathered
information in a manner which reflects the thoroughness and
quality of such information; and any corrective neasures required
shal | take full account of all information gathered, as well as

t he previously conducted and ongoing work. In particular, EPA
recogni zes that the facility has already inplenmented substanti al
remedi al measures with respect to its process ponds pursuant to a
record of decision (ROD) of Novenber 22, 1989, and that an RI/FS
for the slag pile operable unit was conpleted. Accordingly, the
primary focus of further renedial investigation and potenti al
corrective nmeasures pursuant to this Decree wll be on any
contam nation in groundwater, surface water and soils, and the
ore storage areas.

20. A further purpose of this Part of the Decree is to
cone to a conclusion in an expedited manner on ASARCO s proposed
vehicle for disposition of certain contam nated soil and sedi nent
t hat have been accumul ated at the East Helena Facility as a
result of inplenentation of the process ponds ROD and ot her
excavation activities. ASARCO has submtted to EPA an

application for approval of a new onsite landfill for disposition
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of the approximately 75,000 cubic yards of contam nated soil and
sedi ment presently at the site. EPA plans to expeditiously
conplete its responsibilities with regard to ASARCO s proposal .
EPA has prelimnarily determ ned that should ASARCO s proposal be
approved prior to approval of corrective neasures pursuant to the
corrective nmeasures inplenentation provisions bel ow, the approved
proposal should qualify as an "interimmeasure" that, by
definition, will be consistent wwth the objectives of any |ong-
termrenmedy at the Facility.

Basis For Corrective Action Jurisdiction

21. This Part of the Decree is based upon Section 3008
(h)of RCRA, 42 U.S.C. 8 6928(h). ASARCO admits that it accepted
and stored wthout a RCRA permt or interimstatus approxi mately
166 druns of spent caustic waste in the period February-April
1996. Approximately one-half of this spent caustic waste was
charged to the blast furnace. For purposes of this Decree,
ASARCO concedes that it should have had a permt or interim
status to receive this material under hazardous waste manifest
and, accordingly, EPA has corrective action authority at the
Facility.

St at enent of Requirenents

22. Through this Part of the Decree, ASARCO agrees to:
a. ldentify, and provide to EPA on request, studies
performed at, and data and information coll ected regarding
environnmental conditions at the Facility prior to the effective

date of this Decree;
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b. Review the effectiveness of any neasures which
woul d neet the definition of interimneasures, perforned at the
Facility prior to the effective date of this Decree and subm t
this information to EPA in conbination with the information
requi red in Subparagraph a. above in a report entitled Current
Condi ti ons/ Rel ease Assessnent;

c. Performinteri mneasures where possible and
appropriate, at the Facility;

d. Performa RCRA Facility Investigation("RFI") to
determne the full nature and extent of any and all rel eases of
hazar dous wastes and/or hazardous constituents at or fromthe
Facility;

e. Performa Corrective Measure Study ("CM5") to
identify and evaluate alternatives which will prevent or mtigate
the continuing mgration of or future rel ease of hazardous waste
or hazardous constituents at and/or fromthe Facility, and to
restore contam nated nedia to standards acceptable to EPA;

f. Inplenent all Corrective Measures ("CM") chosen
by EPA after review of the CM5 and public input, which will be
chosen because they best prevent or mtigate the continuing
m gration of or future rel ease of hazardous waste or hazardous
constituents at and/or fromthe Facility, and wll result in the
remedi ati on of contam nated nedia in a manner protective of human
heal th and the environnment; and

g. Conduct such activities in accordance with

exi sting regul ati ons and gui dance, including, the preanble to the
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regul ati ons EPA proposed in 1990 to promulgate as 40 C F. R Part
264, Subpart S, the CAP and the ANPR;, then applicable EPA
regul ati ons whi ch supersede presently existing EPA regul ati ons or
gui dance; or Montana regul ati ons whi ch have been i ncorporated
into the federally authorized program whi ch supersede existing
EPA regul ati ons or gui dance.

Current Conditions/ Rel ease Assessnent

23. Wthin one hundred twenty (120) days fromthe
effective date of this Part of the Decree, ASARCO shall submt a
current conditions and rel ease assessnent report (the "CCORA
Report") for the Facility to EPA. The purpose of the CC RA
Report is to assess the conpleteness and quality of the existing
data to be used to define, in whole or in part, the nature and
extent of any hazardous waste and hazardous constituent rel eases,
if any, at, or mgrating from the Facility.

24. The CC RA Report shall:

a. list any and all sources of existing data which
m ght be used to define, in whole or in part, the nature and
extent of any hazardous waste or hazardous constituent rel eases,
if any, at, or mgrating from the Facility, including whether a
data quality analysis exists for such data;

b. expl ain whet her ASARCO bel i eves that EPA has a
copy of each such source of data; and

c. for each source of data which ASARCO does not
bel i eve EPA already has a copy of, identify:

(1) its then present |ocation;
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(2) the intended retention tinme by ASARCO

(3) any privilege or confidentiality clainms which may

attach, or would be asserted by ASARCO i f EPA were
request a copy of such source; and

(4) any other relevant information.

to

25. The CC RA Report shall address existing data quality

i ssues, including:

a. summary of the quality of the existing data;

b. identification of data ASARCO proposes not be used

in assessing site conditions based on data quality concerns;

c. identification of the areas of the Facility for
whi ch existing data are adequate to define rel eases and supply
information for identification and evaluation of interimand
corrective neasures;

d. identification of the areas of the Facility for
whi ch existing data are adequate to denonstrate that there are,
or have been, no rel eases of hazardous waste and/or hazardous
constituents fromany source and that no additional considerati
I S needed;

e. identification of the areas of the Facility for
whi ch existing data are adequate to denonstrate that renedial
work is underway, or has been conpl eted, which, when conpl eted,
wll renmediate that area in a manner, and to the degree,
equi valent to the renedial goals of the RCRA corrective action
pr ogr am

f. identification of the areas of the Facility for
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whi ch existing data are not adequate for such determ nations; and

g. identification of additional Facility data needs,
i ncludi ng a discussion of whether such data should be gathered as
an interimmeasure, or through the RFI

26. The CC RA Report shall detail the nature and extent
of each known or legitimtely suspected rel ease of hazardous
wast e and/ or hazardous constituent, whether the source is a solid
and/ or hazardous waste managenent unit, or other source (such as
a one tine release), and mgration pathways of rel eases, at or
fromthe Facility. A discussion of any significant inpacts
qual ity assurance/quality control issues m ght have on such
rel eases should al so be provided.

27. In the CC RA Report, ASARCO shall describe
information regarding any existing interimneasures as foll ows:

a. the objectives, design, construction, operation
and nmai ntenance requirenents of any nmeasures which are, or may be
used as, interim measures;

b. whether each is consistent wwth and may be
integrated into any long termcorrective measures;

c. any changes/ additions which would increase their
ef fectiveness; and

d. all additional or alternative interimneasures
whi ch m ght better stabilize the rel eases of hazardous waste and
hazardous constituents, at or mgrating fromthe Facility.

28. In the CCRA Report, ASARCO shall describe

i nformation regarding any final renedial actions as foll ows:
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a. the objectives, design, construction, operation
and mai nt enance requirenents of any final remedial neasures;

b. whether each such neasure is consistent with and
may be integrated into any long termcorrective neasures; and

c. any changes/additions which would increase their
effectiveness either as interimneasures or corrective neasures.

29. The geographic area for study under this Part of the
Decree shall include the Facility plus any off-site areas to
whi ch hazardous wastes or hazardous constituents may have
m gr at ed.

30. EPA shall review the CC RA Report and shall notify
ASARCO in witing which data, if any, not already in EPA s
possessi on, ASARCO nust submt. Unless a different tinme frane
for submttal is specified, with justification therefor, ASARCO
shal |l have thirty (30) days to submt such additi onal
i nformation.

31. EPA shall then review the CCORA Report, and all data
inits possession, and shall notify ASARCO in witing which data
EPA has determined are sufficient for the purposes of this Part
of the Decree.

32. Unless the CCRA Report is not acceptable, EPA shal
provide witten justification to support EPA' s determ nation that
any portion of the CC/ RA Report is inconplete.

33. ASARCO shall nodify the CCRA Report to reflect any
EPA comments, and shall resubmt it within forty-five (45) days

of receipt of EPA comments, unless a different period is agreed
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to by ASARCO and EPA.

| nterim Measures and Stabilization

34. Interimneasures, in addition to those which may
al ready be in place, shall, for the purposes of this Part of the
Decree, be used whenever possible and appropriate to achieve the
goal of stabilization, which is defined for purposes of this Part
of the Decree to nmean the control or abatement of inm nent
threats to human heal th and/or the environnment, and prevention or
m nim zation of the spread of hazardous waste or hazardous
constituents while long-termcorrective nmeasure alternatives are
bei ng eval uat ed.

35. EPA will review ASARCO s CC/ RA Report and ot her
rel evant available information and select all appropriate interim
measures for inplenentation by ASARCO |If deened appropriate by
EPA such selection may be deferred until additional data is
col | ect ed.

36. Upon witten request of EPA, ASARCO shall submt an
interimnmeasures work plan ("IMWrk Plan") which is no | ess
conprehensive than the |MWrk Plan described in the Final CAP
within sixty (60) days of such request.

37. Al IMWrk Plans shall ensure that the interim
measures are designed to mtigate i medi ate or potenti al
threat(s) to human health and/or the environnent, and are
consistent wwth the objectives of and contribute to the
performance of any long-termrenedi es which nmay be required at

the Facility.
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38. Al IMWrk Plans shall discuss all changes and/or
additions which may significantly increase the effectiveness of
any existing interimneasures as well as additional or
alternative interimneasures which would significantly increase
the stabilization or contai nnent of rel eases of hazardous waste
or hazardous constituents, if any, at or mgrating fromthe
Facility.

39. Each IMWrk Plan shall also include the follow ng
sections:

a. Public Invol venent Pl an;

b. Data Collection Quality Assurance;

c. Data Managenent; and

d. Interim Measure Construction Quality Assurance.

40. Concurrent with the subm ssion of an | M Wrk Pl an,
ASARCO shall submt to EPA a Health and Safety Plan ("HSP") using
the Final CAP as a guideline. The HSP shall conformto
applicable health and safety regulations. EPA will not approve
the HSP but will reviewto confirmthat all necessary el enents
are included and that the plan provides for protection of human
heal t h.

RCRA Facility I nvestigation (RFl)

41. If, after review ng the Final CC RA Report EPA
determ nes that an RFlI is necessary, within one hundred and
twenty (120) days of receipt of EPA s determ nation, ASARCO shal
submt to EPA for review and approval a Wrk Plan for RCRA

Facility Investigation ("RFI Wrk Plan"); provided, however, that
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if at least one IMWrk Plan has been required pursuant to this
Part of the Decree, the period for subm ssion shall be within two
hundred ten (210) days following ASARCO s recei pt of EPA s
determ nation. Any RFI Wirkplan shall use the CAP as a guideline
and incorporate any elenents noted in the CAP as appropriate for
facility-specific conditions unless supersedi ng regul ati ons or

gui dance significantly nodify or elimnate any such el enents.

42. Rel evant EPA gui dance may include, but is not limted
to the “RCRA Facility Investigation (RFl) CGuidance” (Interim
Final, May 1989, EPA 530/ SW89-031 (OSWER Directive 9502. 00-6D));
"RCRA G ound-Water Monitoring Technical Enforcenent CGuidance
Docunent” (OSWER Directive 9950.1, Septenber 1986); and the Final
CAP.

43. The RFI Work Plan shall docunent the procedures
ASARCO wi | | use in conducting investigations necessary to

a. characterize the source(s) of hazardous waste or
hazardous constituent rel eases or potential rel eases of any
hazar dous waste or hazardous constituent;

b. identify and determ ne the nature, extent, and the
rate of mgration of releases of hazardous wastes or hazardous
constituents at or fromthe Facility;

c. determne the likely routes of migration of
rel eases of hazardous waste or hazardous constituents, if any, at
or fromthe Facility including characterization of the geol ogy
and hydrol ogy of the Facility;

d. determ ne the degree and extent of, or threat of,
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m gration of rel eases of hazardous waste and hazardous
constituents at or fromthe Facility;

e. identify actual and potential receptors;

f. support the devel opnent of corrective neasure
alternatives; and

g. be definitive enough to support the selection of
corrective nmeasures.

44, In addition to the work required under paragraph
43.e. imedi ately above, the RFI Wirk Pl an may describe the
nmet hods to be used to gather information to support a risk
assessnment of the conditions at the Facility, and to conduct an
assessnment of risk to identified receptors and their environment.

45. The RFI Work Pl an shall address all areas of the
Facility, and any contam nation which has, or can be expected to
have, mgrated fromthe Facility.

46. The RFI Work Plan shall list all Areas to be
| nvest i gat ed.

47. The RFlI Work Plan shall describe the investigation to
be done at each Area to be Investigated, including an
investigation of the conplete lateral and vertical extent of any
rel eases of hazardous waste or hazardous constituents from such
ar eas.

48. The RFI Work Pl an shall define the nethods of
analysis to evaluate the presence, magnitude, extent, direction,
and rate of mgration of any rel eases of any hazardous waste or

hazar dous consti tuents.
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49. The RFI Work Pl an shall be devel oped so that, if
fol |l owed, ASARCO can elicit data of adequate technical quality to
support the devel opnent and eval uation of corrective neasure
alternatives during any Corrective Measures Study; and to support
a risk assessnent.

50. If additional Areas to be Investigated are found on
the Facility, or significant new information relating to
hazardous waste or hazardous constituent rel eases not included in
the CC/RA Report is discovered at the Facility, ASARCO shal
i nclude such information in its next progress report.

51. The RFI Work Plan shall be nodified within sixty (60)
days of notification fromEPA to address newWy identified
rel eases, threatened rel eases, or Areas to be Investigated.

52. The RFI Work Plan shall include:

a. a Project Managenent Pl an;

b. a Data Collection Quality Assurance Pl an;

c. a Data Managenent Plan for each unit/area or
groups of units/areas as appropriate,;

d. a Health and Safety Pl an;

e. a Community Rel ations Pl an;

f. a Borehol e Abandonnent Pl an; and

g. a schedule for inplenentation of all activities
described in the RFl Wbrk Plan, including preparation and
subm ssion of prelimnary and final reports to EPA

53. The RFI Work Plan and activities conducted pursuant

to the RFI Wrk Plan are subject to acceptance and approval by
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EPA. Such shall not be unreasonably w thheld by EPA

RFlI Reports

54. In conpliance with the schedul e devel oped in the RF
Wor kpl an, ASARCO shal |l prepare an analysis and summary of the RF
and its results. The objective is to ensure that the
i nvestigative data collected pursuant to the RFl Wbrk Plan are
sufficient in quality and quantity to describe the nature, extent
and rate of rel eases of hazardous waste or hazardous
constituents, threat(s) to human health and/or the environnent
(including risk assessnent analysis), and to support any
Corrective Measures Study.

Dat a Anal ysi s

55. ASARCO shal |l analyze all data collected pursuant to
this Part of the Decree and prepare reports on whether the
gat hering and anal ysis of such data net quality assurance and
quality control and other applicable data gathering and anal ysis
pr ocedur es.

a. The reports shall describe the extent of al

rel eases of hazardous wastes or hazardous constituents in
relation to site or background levels at (i) the source; (ii) the
boundaries of the Area to be Investigated; and (iii) off-site
| ocations, if any, to which the rel eases have m grat ed.
Background groundwat er values for all applicable hazardous
constituents described in the RFl Wrk Plan shall be obtai ned
from anal yses of water extracted from appropriate upgradient

wel | s.
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b. Al sanpling and anal yses shall be conducted in
accordance wth the Data Collection Quality Assurance Pl an
i ncluded as part of the approved RFI Work Pl an.

c. All sampling | ocations, nethods and equi pnrent used
shal |l be docunented in a field log and all |ocations shall be
identified on detailed site maps.

56. Laboratory, Bench-Scale, and Field Pilot-Scal e
St udi es.

a. Wth prior EPA approval, ASARCO may conduct
| aboratory and/ or bench-scale studies and field and pilot-scale
testing to determne the applicability of a corrective neasure
technol ogy or technologies to site conditions.

b. ASARCO shall provide EPA wth a work plan defining
proposed | aboratory and bench scale studies and field and
pilot-scale testing.

c. ASARCO shall analyze the technol ogi es based on
literature review, vendor contacts, and past experience, to
determ ne the testing requirenents.

Corrective Measures Study (CMVB)

57. Unless as part of the RFI Final Report (as defined in
t he approved RFI Wbrk Pl an) ASARCO t horoughly supports and
docunents in witing that the risk assessnent investigations and
anal yses conducted during the RFI denonstrate that no Corrective
Measures Study is warranted and EPA accepts such denonstration,
within ninety (90) days follow ng receipt of notification in

witing by EPA of EPA approval of the RFI Final Report (as
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defined in the approved RFI Wrk Plan), ASARCO shall prepare and
submt to EPA a Corrective Measure Study ("CM5") Wrk Plan using
as a guideline: then applicable EPA regul ations; the CAP or other
appl i cabl e guidance then in effect; or Mintana regul ati ons which
have been incorporated into the federally authorized program

58. EPA will review and comrent on an acceptabl e CV5 Wrk
Pl an pursuant to Paragraphs 77-82 (Agency Revi ew, Acceptance and
Approval s) bel ow.

59. ASARCO shal |l revise and resubmt the CV5 Wrk Pl an
within thirty (30) days of receipt of EPA's witten comments.

60. The CMS shall address the entire Facility, including
areas to which hazardous waste or hazardous constituents have, or
may reasonably be expected to mgrate beyond the Facility
boundari es.

61. The CMS shall consist of four tasks: (1)
| dentification and Devel opnent of Corrective Measures
Al ternative(s); (2) Evaluation of the Corrective Measure
Alternative(s); (3) Recommendation on Corrective Measure(s), and
justification therefor; and (4) Corrective Measure Study Reports.

62. CMS5 TASK 1 - ldentification and Devel opnment of
Corrective Action Alternatives. Based on the results of the
CO RA, including the RI/FS previously conducted for the CERCLA
programto the degree the information gathered and anal yzed
therein is of sufficient quality, and based on the RFI, including
ri sk assessnent work conducted pursuant to an approved RFI Work

Pl an, ASARCO shall identify, screen and develop alternatives for
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removal , contai nnent, treatnent, and/or other renediation of
rel eases of hazardous waste or hazardous constituents, at or
mgrating fromthe Facility.

63. CMS TASK 2 - Evaluation of the Corrective Measure
Al ternatives. ASARCO shall describe each corrective neasure
alternative that passes through the initial screening in CV5 TASK
1 and assess each remaining corrective neasure alternative and
its conponents. The assessnent shall consider technical,
envi ronnmental , and human heal th concerns.

64. CMS TASK 3 - Recommendation of Corrective Measure(s)
and justification therefor. ASARCO shall justify and recommend
corrective nmeasure alternative(s) using technical, human health
environnmental , and other appropriate criteria.

a. This recommendation shall include sunmary tabl es,
b. as appropriate, designed to allow the alternative
or alternatives to be understood and conpared.

65. ASARCO wi || propose the corrective neasure alternative
or alternatives to be inplenented based on the results of the
eval uation di scussed i Mmedi ately below. At a mninmm the
followng criteria will be used to justify the proposal of the
final corrective neasure or neasures:

a. Target Renedial Objectives - CGenerally. The

corrective neasures nust conply with applicabl e Federal and/or
state statutes and regulations for the protection of human
heal t h.

(1) Target renedi al objectives shall be devel oped

-35-



usi ng, and ASARCO shall explicitly identify, al
appl i cable and/or relevant State and Federal
standards for the protection of human health and the
environment (e.g., Safe Drinking Water Act ("SDWA")
the Cean Water Act (“CWA”), National Anbient Ar
Quality Standards, federally approved state water
qual ity standards).

(2) I'f ASARCO chooses to conduct a risk assessnent,
the results of that risk assessnent shall be

i ncl uded.

(3) Corrective Measures required by regul ati on shal
be inpl emented. Corrective Measures ot herw se
described as preferred (e.g., in preanbles or

gui dance) by EPA or the State of Montana, shall be
not ed.

b. Human Health. Corrective nmeasures which provide the

m ni mum | evel of exposure to contam nants and the maxi mum
reduction in exposure over the shortest period of tinme are
preferred.

c. G oundwater. ASARCO shall provide information to

support the sel ection/devel opnent of ground-water protection
standards for all of the hazardous constituents described in the
RFI Work Plan or Final RFI Report as either found in the ground
water during the RFI, or reasonably expected to mgrate to
groundwat er over tinme. ASARCO shall specifically list applicable

SDWA st andards for such constituents and descri be where and, if
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t hey cannot be practicably nmet, why they may not be net after

i npl enmentation of this Part of the Decree is conplete.

(1) The applicabl e ground-water protection standards
list shall consist of all of the follow ng (others may
al so be listed):

(a) for any hazardous constituents described in the
RFI Work Plans, the respective value given in Table 1
at 40 CF.R 8 264.94, if the background |evel of the
hazardous constituent is below the | evel given in Table
1

(b) the background | evel of that constituent in the
ground wat er;

(c) an EPA approved risk based | evel devel oped by
ASARCO i n accordance with the "Ri sk Assessnent Cui dance
for Superfund: Volunme 1 - Human Heal th Eval uation
Manual (Part B, Devel opnent of Risk-Based Prelimnary
Renedi ati on Goals) (OSVER Directive 9285.7-01B)"; and

(d) applicable State standards.

d. Environnental. The Corrective Measure or ©Measures

posing the | east adverse inpact (or greatest inprovenent) over

the shortest period of time on the environnment will be favored.

be usef ul

e. Technical. (NOTE: The HSWA permt appendi ces may
in developing this portion of the CMS.)
(1) Performance - Corrective Measures which are

nost effective at performng their intended
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functions and nai ntai ni ng performance over

extended periods of tinme will be given preference;

(2) Reliability - Corrective Measures which do not
require frequent or conplex operation and

mai nt enance activities and that have proven
effective under conditions simlar to those
anticipated at the Facility will be given

pref erence;

(3) Inplenmentability - Corrective Measures which
can be constructed and operated to reduce |evels
of hazardous waste or hazardous constituents to
appl i cabl e standards, or less, in the shortest
period of time will be preferred,

(4) Safety - Corrective Measures which pose the

| east threats to the safety of area residents and
the environnment, as well as workers during

i npl enentation, wll be preferred; and

(5 Oher Factors - such other relevant factors
as are appropriate, including projected costs and
other site-specific factors.

66. CVs TASK 4 - reports, including one designated as the
“Draft-Final CV5 Report”, shall be submtted per the approved CVS
Wrk Plan, shall follow the guidelines in the CAP as appropri ate,
and shall be subject to EPA acceptance and approval. Such shal

not be unreasonably w thheld by EPA. The Final CV5 Report shal
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not becone final until after the conpletion of the public coment

and nodification procedures described in this Part of the Decree.
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Corrective Measures | npl ementation

67. After the procedures described in Paragraphs 23-69 and

85-88 of this Decree (CORA, Interim Measures, RFl, CM5,

Addi tional Wbrk) have been conpl eted (except for ongoing

requi renents thereunder), and the Draft-Final CVM5 Report is

conpl ete, EPA shall select the appropriate corrective neasure(s),
and notify ASARCO of it’s determ nation on the corrective
measures to be inplenented (“EPA Decision Docunent”). The EPA
Deci si on Docunent shall be in witing and shall state the basis
for the neasure(s) selected, and shall respond to all significant
comments made during the comment peri od.

68. Wthin ninety (90) days of receipt of the EPA Decision
Docunent, ASARCO shall submt to EPA a Corrective Measures
| npl enentation ("CM") Wrk Plan using as a guideline: then
appl i cabl e EPA regul ations; the CAP and/or other applicable
gui dance then in effect; or Mntana regul ati ons which have been
incorporated into the federally authorized program The CM Wrk
Pl an shall be devel oped to inplenent the decisions set forth and
supported in the EPA Decision Docunent, and shall detail all work
and related requirenents and schedules for the tinely
i npl ementati on and conpl eti on of such corrective neasures.

69. EPA shall conduct its review of and comment on an
acceptable CM Wirk Pl an pursuant to Paragraphs 77-82 (Agency
Revi ew, Acceptance and Approval s) bel ow.

70. ASARCO shall revise and resubmt the CM Wrk Pl an

within thirty (30) days of receipt of EPA's witten comments.

-40-



71. The CM Wbork Plan and activities conducted pursuant to
the CM Work Plan are subject to acceptance and approval by EPA.
Such shall not be unreasonably w thheld by EPA

72. Upon ASARCO s conclusion that it has achieved the
requi renents specified in the EPA Decision Docunent and el sewhere
in and through inplenentation of this Part of the Decree, ASARCO
shall submt to EPA for review and approval, a draft Corrective
Measure Conpl etion Report (“CMC Report”). The Draft CMC Report
shal|l provide all information necessary to support ASARCO s
concl usi ons.

73. If the Draft CMC Report is acceptable, EPA shall make
the Draft CMC Report available to the public for review and
coment pursuant to Paragraphs 108-116 (Public Conment) of the
Decr ee.

74. Follow ng review of the Draft CMC Report and taking
into account comments nmade during the public comrent period, and
pursuant to Paragraphs 77-82 (Agency Review, Acceptance and
Approval s) below, EPA will provide its comments on the Draft CMC
Report and/or notify ASARCO of its determ nation regarding
ASARCO s concl usions, and EPA's basis therefor, in witing.

75. ASARCO shall nodify and resubmt the Draft CMC Report
within thirty (30) days of receipt of EPA's witten coments, if
necessary.

76. ASARCO s obligations under this Part of the Decree
shall term nate upon EPA's witten approval of the Final CMC

Report.
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Agency Revi ew, Acceptance and Approvals

77. EPA wll provide ASARCOw th its witten approval,
condi tional approval, approval with nodification, rejection as
not acceptable, disapproval with coments and/or nodifications,
or notice of intent to draft and approve, for any work plan,
report (except progress reports), specification or schedul e
subm tted pursuant to or required by this Part of the Decree.

78. EPA may reject and not comment on, any submttal which
EPA determnes is not acceptable. Submttal of a docunent not
acceptable is a violation of this Decree, unless such docunent is
resubmtted prior to the due date for such submttal, and EPA
determ nes that the submttal is acceptable.

79. ASARCO shall revise any work plan, report,
specification or schedule in accordance with EPA's witten
comments, and in accordance with the due date specified herein,
or otherwise in witing by EPA. Revised submttals are subject
to EPA approval, approval with conditions, rejection as not
accept abl e, di sapproval with comments and/or nodifications, or
notice of intent to draft and approve.

80. Any report, work plan, specification or schedule
approved by EPA, including those drafted by EPA, shall be
automatically incorporated in this Decree upon such witten
approval .

8l1. Prior to witten approval, no report, work plan,
specification or schedul e shall be construed as approved and

final. Oral advice, suggestions, or coments given by EPA wll
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not constitute an official approval, nor shall any oral approval
or oral assurance of approval be considered binding on either
party, except as otherw se expressly provided for above.

82. Wthin thirty (30) days of approval, or approval with
nodi fications of any docunent, or receipt of a docunent drafted
by EPA after failure by ASARCO to draft an approvabl e docunent
after receipt of coments from EPA, ASARCO shall commence work to
i npl emrent the tasks required by such docunent in accordance with
t he standards, specifications and schedules set forth in the
docunent approved by EPA
Submttals

83. ASARCO shall provide draft and final work plans and
reports to EPA in accordance with the foll ow ng schedul e:
ACTIVITY DUE DATE

CC/ RA Report 120 days after entry of
this Decree

| M Work Pl an 60 days after receipt of
EPA request

RFI Wrk Pl an 120 days after receipt by
ASARCO of EPA findings on
CC RA Report unless IM
Work Pl an was required,
in which case 210 days
after recei pt of EPA
fi ndi ngs

RFI Report Per schedul e contained in
EPA- approved RFI Work
Pl an as anended for
Addi tional Work

CVvs Work Pl an 90 days after receipt of
EPA approval of the RFI
Report
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CMVS Reports Per schedul e contained in
approved CMs Wrk Pl an

CM Work Pl an 90 days after receipt of
EPA notification of
sel ection of corrective
measures to be
i npl enent ed

CM Reports Per schedul e contained in
approved CM Work Pl an

Progress Reports Monthly, report to be
sent wthin 20 days after
end of each nonth.

84. Two bound hard copies of all docunents required to be
submtted pursuant to this Part of the Decree shall be hand
delivered, sent by certified mail, return receipt requested, or
by overni ght express mail or courier to the EPA Project Mnager.
In addition, with the exception of progress reports, ASARCO shal
si mul taneously submt a copy of all reports, tables and
spreadsheets, on | BM conpatible diskettes. Progress reports are
to be submtted in original hard copy only. The ASARCO and EPA
Proj ect Managers shall determ ne what conputer software is

appropriate prior to delivery of the first docunents.

Addi tional Wrk

85. Based upon new i nformation and/or changed
ci rcunst ances, EPA may determ ne or ASARCO may propose that
certain tasks, including investigatory work, engineering
eval uations, or procedure/ nethodol ogy nodifications, are
necessary in addition to or in lieu of the tasks included in any

EPA- approved work pl an.



86. |If EPA determnes that it is necessary for ASARCO to
perform addi ti onal work, EPA shall specify in witing the
techni cal support and ot her bases for its determ nation.

Wthin ten (10) days of the receipt of such determ nation, ASARCO
shal | have the opportunity to neet or confer with EPA to discuss
the additional work prior to beginning such work.

87. I f required by EPA, ASARCO shall submt for EPA
approval a work plan for the additional work. Such work plan(s)
shall be submtted within sixty (60) days of receipt of EPA's
determ nation that additional work is to be perforned, or
according to an alternative schedule in the work plan established
and justified by EPA

88. Upon approval of a work plan nodified to reflect
addi ti onal work, ASARCO shall inplenment the work plan in
accordance with the revised schedul e and provi sions cont ai ned
t herei n.

Pr oposed Contractor/ Consul t ant

89. Al work performed pursuant to this Part of the Decree
shall be under the direction and supervision of a professional
engi neer, hydrogeol ogi st, geol ogist, or environnmental scientist
W th expertise in hazardous waste site investigation and
remedi ation. This person shall have the technical expertise
sufficient to adequately performand/or direct all aspects of
work for which he or she is responsible.

90. Wthin fourteen (14) days of the effective date of this

Decree, ASARCO shall notify EPAin witing of the name, title,
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and qualifications of the engineer, hydrol ogist, geologist, or
envi ronmental scientist and of any contractors and/or consultants
ASARCO then plans to use in carrying out the terns of this Part
of the Decree.

91. EPA shall identify whether any contractor proposed by
ASARCO is on the List of Parties Excluded from Federa
Procurenment or Non-Procurenent Prograns.

92. EPA reserves the right to di sapprove ASARCO s
identified contractor/consultant for reasons that shall be
specified to ASARCO in EPA' s witten notice of disapproval. If
EPA di sapproves of an identified contractor/consultant, then
ASARCO nmust, within thirty (30) days of receipt of witten notice
of disapproval, notify EPA, in witing, of the nanme, title, and
qual i fications of any replacenent.

Qual ity Assurance

93. Al sanpling and analytical activities undertaken
pursuant to this Part of the Decree shall follow EPA-approved
qual ity assurance (QA), quality control (QC, and
chai n- of - cust ody procedures, which procedures shall be part of
t he approved Wrk Pl an.

94. In addition, except to the extent alternate
arrangenents have been nmade with and approved by EPA, ASARCO
shal | :

a. Follow the EPA guidance for sanpling and anal ysis
contained in the docunent entitled "Standard Operating Procedures

for Field Sanplers" (March 1986);
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b. Consult with the EPA Project Mnager in advance
regardi ng which | aboratories will be used by ASARCO and use its
best efforts to ensure that EPA personnel and EPA-authorized
representatives have reasonabl e access to the | aboratories and
personnel used for anal yses;

c. Require that |aboratories used by ASARCO for
anal yses perform such anal yses accordi ng to EPA net hods as found
in "Test Methods for Evaluating Solid Wastes," Third Edition
(SW846) or other methods deened satisfactory by EPA, which such
other nmethods will be identified in advance and approved in
witing by EPA. |If other nethods are to be used, ASARCO shal
submt all alternative protocols to EPA at |least forty five (45)
days prior to the commencenent of anal yses for EPA approval;

d. Require that |aboratories used by ASARCO f or
anal yses have a QA QC program at | east equal to that which is
foll owed by EPA. As part of such a program and upon witten
request by EPA, such | aboratories shall perform anal yses of
sanpl es provided by EPA to denonstrate the quality of the
anal yti cal data; and

e. Use EPA guidance to evaluate all data to be
collected during the RFI. This evaluation shall be provided to
EPA as part of the sanpling plan contained in the Wrk Plan and
shal | be updated as necessary or appropriate.

f. Existing data shall be evaluated by EPA for its
adequacy as a basis (partial or whole) for CORA and RFlI Report

anal yses and concl usi ons, and devel opnent and eval uation of the
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corrective neasures alternatives. (Quidance docunents on data
quality analysis and data collection nethods shall be used as
guidelines to assess the quality of existing data, with EPA's
best scientific and engi neering judgnents used as the determ ning
factor on data quality.

Fi nanci al Assur ance

95. During the period that this Part of the Decree is being
i npl ement ed, ASARCO shall establish and maintain financia
security as necessary and appropriate to assure conpletion of its
corrective action obligations as they are identified through the
interimneasures, RFI, CM5, additional work, and CM processes.

96. Initially and through Decenber 31, 1999, except as
al l owed or required pursuant to Paragraphs 97 through 107 bel ow,
ASARCO shal |l establish and maintain financial security in an
anount equal to the anpbunt it is currently required to
denonstrate under Section XIl of the Decenber 1990 CERCLA Consent
Decr ee.

97. By Decenber 31, 1999, and annually thereafter, ASARCO
shal | devel op and maintain a single cost estimate for the
remai ning work to be perforned pursuant to this Part of the
Decree. Annual cost estimates after 1999, shall include an
adjustnent for inflation in accordance with 40 C F. R
8 264.142(b). Annual cost estimates shall be transmtted with
the foll ow ng January nonthly report.

98. Beginning on January 1, 2000, and annually thereafter

(except as otherw se allowed or required pursuant to Paragraph 99

-48-



i mredi ately bel ow), at ASARCO s el ection, the conpany shall use
one or nore of the followng forns to establish and naintain the
required financial security:

a. A surety bond or fund guaranteei ng performnce of
t he work;

b. One or nore irrevocable letters of credit equaling
the total estinmated cost of the necessary assurance;

c. Atrust fund,

d. A denonstration that ASARCO satisfies the
requirenents of 40 C.F. R 8 264. 143(f);

e. A guarantee to performthe work by one or nore
parent corporations or subsidiaries, or by one or nore unrel ated
corporations that have a substantial business relationship with
ASARCO, provided that such guarantor establishes its ability to
provi de such security through or nore of the nechanisns provided
in subsections a., b., c., or d., of this paragraph, on the sanme
schedul e as otherw se required herein of ASARCO or

f. A denonstration by ASARCO t hat:

(1) It has assets located in the United States
anounting to at |east ninety percent (90% of total
assets or at least six (6) tinmes the sumof the
current cost estimate for work to be perfornmed under
this Decree and any ot her environnmental obligation
and liabilities for which ASARCO i s providing

assurance by neans of a financial test; and
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(2)

It can satisfy any two of the follow ng three

criteria:

(1) Aratio of current assets to current

l[tabilities that equals 1.25 or greater.

(1i) Tangible net worth (as defined in 40

C.F.R 8 264.141) greater than the sumof the

cost estimate for work to be perfornmed under

this Decree and any ot her environnental

obligations and liabilities for which

ASARCO i s providing assurance by neans of a

financial test plus $10 mllion.

(ti1) Either of the following alternative (A)

or (B):

(A (1) Total assets less total

liabilities (as these terns are
defined in 40 CF. R § 264.141)
shall be no less than $500 m |l i on,
with “total liabilities” including
the sum of the current cost
estimate for all work to be
performed under this Decree and any
other obligations and liabilities
for which ASARCO i s providing
assurance by neans of a financi al

test; or
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(2) The ratio of ASARCO s net
i ncone, plus depreciation,
depl etion, and anortization, mnus
$10 mllion to total liabilities
(as defined in 40 CF. R § 264. 141
and subparagraph (A) (1) above) is
greater than 0. 10.
(B) A current bond rating for the
Conpany’s nost recent bond issuance
of AAA, AA A or BBB as issued by
Standard and Poor’s or Aaa, Aa or
Baa as issued by Mody's. This
bond nust be issued by ASARCO and
not a corporate parent or other
affiliate.
Fi nanci al cal cul ati ons for purposes of this
subparagraph f. shall be in accordance with
general ly accepted accounting principles on a
consol i dated basis, except that LIFO inventories
shall be included in “current assets” at their

repl acenent cost.

In any cal endar year, if ASARCO can show that the

estimated cost to conplete the remai ning work has di m ni shed

bel ow t he anount cal cul ated at the end of the prior cal endar year

(or as previously recal cul ated during that cal endar year), ASARCO

may submt a proposal for reduction to EPA, and may reduce the

-51-



anount of the security upon approval by EPA

100. In any cal endar year, if ASARCO becones aware, or
shoul d becone aware, that the estimted cost to conplete the
remai ni ng Work has increased by ten percent (10% or nore above
t he anount cal cul ated by the end of the prior calendar year, such
i ncrease shall be reported in the next nonthly report and
docunentation of financial security for that increase shall be
provi ded sixty (60) days follow ng the increase in the cost
estimate with the next due nonthly report.

101. Shoul d any change(s) in circunmstances occur which
causes, or ASARCO anticipates m ght reasonably cause in the short
term the financial security mechanismthen in place to fail to
meet the requirenents herein, ASARCO shall immediately either
begin use of a different neans for financial assurance, or
upgrade its existing affected nmechanisn(s) to bring it into
conpliance. ASARCO shall not have nore than sixty (60) days from
t he date on whi ch ASARCO becane aware, or shoul d have becone
aware of such change(s), to cone into conpliance with this
subsecti on.

102. ASARCO nmay change the formof financial security
provi ded under this section at any tine, upon notice to and
approval by EPA, provided that the new form of assurance neets
the requirenments of this section.

103. ASARCO s inability to maintain financial security

hereunder at any tinme during the pendency of this Decree shal

-52-



not excuse or be a defense to allegations of failure to perform
any requirenments of this Decree.

104. Unused

105. Unused

106. In the event of a dispute regarding financial security,
ASARCO may only | ower the anount of and/or alter the formof the
financial security after, and in accordance with an effective
informal resolution, or final adm nistrative or judicial decision
resol ving the dispute.

107. ASARCO shall be released fromfinancial assurance
requi renents under this Part at the tine the Final CMC Report is
approved by EPA

Publ i ¢ Comment

108. Upon recei pt by EPA of interimneasures workplans, the
Draft CVMS Report or Draft CMC Report from ASARCO, if EPA
determ nes that such Report is acceptable, EPA shall reviewthat
Report and EPA shall provide any comments regarding its content
and conclusions to ASARCO, in witing.

109. Fol Il om ng ASARCO s recei pt of EPA's comments, ASARCO
shall respond to EPA's comments and suggesti ons.

110. If and when approved, EPA shall nake that approved
Draft Report available to the public (the RFI Final Report wll
be made avail able together with the CM5 Final Report) for review
and comrent for a period of at least thirty (30) days, but not to

exceed sixty (60) days.
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111. The public may, and should be encouraged to, comrent on
all aspects of the work to be perfornmed pursuant to this Part of
the Decree at any tinme during the inplenentation hereof. EPA and
ASARCO wi | | endeavor to nmake all docunents avail able for review
by interested nenbers of the public in a tinely manner, and to be
responsive to public interest inthis matter. (The
adm nistrative record wll be |located at the address noted
bel ow. )

112. EPA will endeavor to consider all tinmely conments from
the public during each phase of activity under this Part of the
Decree. EPA reserves the right, however, to not respond to
coments which are nade after the closure of the comment peri ods
specified herein, or to cormments on matters outside the scope of
this Part of the Decree.

113. Follow ng the public review and comment periods, EPA
shall notify ASARCO in witing of any additional work to be
performed, and/or of any nodifications to the draft docunents
whi ch are found to be necessary or appropriate.

114. |If the corrective neasures recommended in the Draft CMS
Final Report are not the corrective neasures selected by EPA, EPA
shall inform ASARCO in witing of the reasons for such decision
and ASARCO shall nodify the CVs for EPA approval and inpl enent
such changes.

115. If, after review of public coments, EPA disagrees with
ASARCO s conclusions in the Draft CMC Report, EPA shall inform
ASARCO in witing of the reasons for such decision, and ASARCO



shall either nodify the CMC Report for EPA approval or conduct
such work as is necessary to conplete the corrective neasures
(1 ncluding the devel opnent and inpl enentation of work plans, if
appropriate), as appropriate.

116. The Adm nistrative Record supporting the selection of
the Corrective Measures shall be available for public review at
EPA Region VIII, Montana O fice, 301 South Park, Helena, Mntana
59626-0096, from8 a.m to 5 p.m, every Business Day.

Of-Site Access

117. To the extent that work required by this Part of the
Decree, or by any approved Wirk Plan prepared pursuant hereto,
must be done on property not owned or controlled by ASARCO
ASARCO shall use its best efforts to obtain site access
agreenents fromthe present owner(s) of such property wthin
thirty (30) days followng transmttal of the Wrk Plan to EPA

118. "Best efforts" as used in this Section shall include,
at a mnimum a certified letter (show ng actual receipt) from
ASARCO to the present owner(s) of such property requesting the
execution of reasonable access agreenents to permt ASARCO, and
EPA and their authorized representatives to obtain access to such
property.

119. Any such access agreenent shall be incorporated by
reference into this Decree upon execution by ASARCO and copi es of
fully executed access agreenents shall be submtted to EPA with

the next follow ng nonthly report.
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120. In the event that agreenments for access are not
obtained within thirty (30) days of the date of receipt of
ASARCO s certified letter to the property owner, ASARCO shal
notify EPAin witing within seven (7) days thereafter regarding
both the efforts undertaken to obtain access and its failure to
obtain such agreenents. EPA may, at its discretion, assist
ASARCO i n obt ai ni ng access.

121. Nothing in this section limts or otherw se affects
EPA' s right to access and entry pursuant to applicable | aw,

i ncl udi ng RCRA and CERCLA.

122. Nothing in this section shall be construed to limt or
otherwi se affect ASARCO s liability and obligation to perform
corrective neasures including corrective neasures beyond the
facility boundary, notw thstanding the | ack of access.

Sanpl i ng and Dat a/ Docunent Availability

123. Unless notified by EPA in witing, ASARCO shall submt
to EPA the results of sanpling and/or tests or other data
generated by, or on behalf of ASARCO, in the Monthly Reports. In
addi tion, ASARCO shall submt to EPA the results of all validated
and confirmed sanpling and/or tests or other data generated by,
or on behal f of ASARCO perfornmed pursuant to this Part of the
Decree, with the RFI Report, if not before.

124. ASARCO shall notify EPAin witing at |east three (3)
Busi ness Days before conducting any well drilling, equipnent
installation, or sanpling, except, in the event ASARCO is unabl e

to reach the EPA Project Manager, or EPA requests a postponenent
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of the work a |onger notice period shall be provided. ASARCO
shal | provide a reasonable anobunt of, or allow EPA or its

aut hori zed representatives to take, split sanples of all sanples
col |l ected by ASARCO pursuant to this Part of the Decree.

125. Except as noted bel ow, ASARCO nmay assert a business
confidentiality claimcovering all or part of any information
provided to EPA or its representatives pursuant to this Part of
the Decree. Except under exigent circunstances, any assertion of
confidentiality shall be substantiated by ASARCO when the
assertion is made, or the right to assert the claimshall be
wai ved. Information determined to be confidential shall be
di sclosed only to the extent permtted by 40 CF. R Part 2. |If
no confidentiality claim(including substantiation) acconpanies
the information when it is provided, it may be nmade available to
the public without further notice to ASARCO. Physical or
anal ytical data either generated and/or submtted pursuant to
this Part of the Decree cannot be claimed confidential and/or
privil eged.

Record Preservation

126. During the pendency of this Decree and for a m ni mum of
three (3) years from EPA approval of the Final CMC Report, ASARCO
shall preserve all submttals and data generated and/or submtted
inits possession or in the possession of its divisions,
officers, directors, enployees, agents, contractors, attorneys,
successors and assigns which relate to performance under this

Part of the Decree or to hazardous waste managenent and/or
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di sposal at the Facility. For a period of three (3) years from
EPA approval of the Final CMC Report, ASARCO shall nake such
records available to EPA for inspection or copying or shal
provi de copies of any such records to EPA. ASARCO shall notify
EPA twenty (20) days prior to the destruction of any such
records, and shall provide EPA with the opportunity to take
possessi on of any such records.

Pr oj ect Managers

127. On or before the effective date of this Decree, EPA,
and ASARCO shal |l designate Project Managers. Each Project
Manager shall be responsible for overseeing the inplenentation of
this Part of the Decree. The EPA Project Manager shall be EPA s
desi gnated representative at the Facility. To the maxi num extent
possi bl e, all conmuni cations between ASARCO and EPA, and al
docunents, reports, approvals, and other correspondence
concerning the activities perfornmed pursuant to the terns and
conditions of this Part of the Decree, shall be directed to the
Proj ect Managers.

128. The EPA project nmanager i s:

Susan Zazzal i, RCRA Project Manager
Mont ana O fice
U S. EPA Region VIII
301 Sout h Park, Drawer 10096
Hel ena, Montana 59626
129. The ASARCO project manager is:
Jon N ckel
ASARCO | ncor por at ed

100 Srelter Road, H ghway 12
East Hel ena, MI 59635
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130. The parties agree to provide at |east seven (7) days
notice prior to changi ng Project Managers.

131. The absence of the EPA Project Manager fromthe site
shal |l not be cause for the stoppage of work.

Notification and Docunent Certification

132. Unl ess otherw se specified, reports, notices,
approval s, disapprovals, or other submttals relating to or
required under this Part of the Decree shall be in witing, shal
be certified in accordance with Paragraph 228 and shall be sent
to the EPA Project Manager.

Reservation of Rights

133. EPA expressly reserves all rights and defenses that it
may have, including the right both to di sapprove of work
performed by ASARCO that is not in conpliance with this Decree
and to require that ASARCO performtasks in addition to those
stated in the Work Plans required by this Part of the Decree.

134. In the event ASARCO fails to adequately perform work
pursuant to this Part of the Decree, including the submttal of
accept abl e docunents, EPA reserves the right to perform any
portion of the work required hereunder or any additional site
characterization, or other corrective actions as EPA deens
necessary or appropriate to protect human health and the
environment, including drafting final work plans and ot her
docunents, which becone binding on ASARCO upon execution by EPA

135. EPA may exercise its authority under CERCLA to

undertake renoval actions or renedial actions at any tine.
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136. EPA reserves its right to seek reinbursenment from
ASARCO under all applicable statutes for such additional costs
incurred by the United States.

137. Notw thstanding conpliance with the terns of this
Decree, ASARCO is not released fromliability, if any, for the
costs of any response actions taken or authorized by EPA under
any applicable statute, including CERCLA.

138. EPA reserves the right to initiate any appropriate
action pursuant to section 7003 of RCRA, 42 U.S.C. 8 6973, at the
East Helena Facility at any time during the pendency of this
Decr ee.

139. If EPA determnes that activities in conpliance or
nonconpliance with this Part of the Decree have caused or may
cause a rel ease of hazardous waste or hazardous constituents both
within and outside of the Facility; or have caused or nay cause a
threat to human health or the environnent; or if EPA determ nes
t hat ASARCO i s not capabl e of undertaking any studies or
corrective nmeasures required hereunder, EPA may order ASARCO to
stop further inplementation of this Part of the Decree for such
period of time as EPA determ nes may be needed to abate any such
rel ease or threat and/or to undertake any action which EPA
determ nes i s necessary to abate such rel ease or threat.

140. No informal advice, guidance, suggestions, or coments
by EPA regarding reports, plans, specifications, schedules, and
any other witings submtted by ASARCO wi ||l be construed as

relieving ASARCO of its obligations to obtain witten approval
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if and when required by this Part of the Decree.

Term nati on and Sati sfaction

141. Except for the record preservation provisions, the
requi renments of this Part of the Decree shall be deened satisfied
upon ASARCO s receipt of witten notice from EPA that the EPA has
approved the Final CMC Report.

Survivability/Permt Inteqgration

142. Subsequent to the entry of this Decree, a RCRA permt
may be issued to the East Helena Facility incorporating any or
all of the requirements of this Part of the Decree into the
permt.

143. No requirenents of this Part of the Decree shal
term nate upon the issuance of a RCRA permt unless the
requi renents are expressly replaced by equivalent or nore
stringent requirenents in the permt.

VI11. EAST HELENA SUPPLEMENTAL ENVI RONMENTAL PRQJECT (“SEP”)

SEP Descri ption

144. ASARCO shall performthe foll ow ng Suppl enenta
Envi ronnmental Project (“Upper/Lower Lake SEP’) designed to
restore native riparian and upland vegetation communities in
sel ected areas of the Upper/Lower Lake system (“site”) at the
East Hel ena Facility. These areas consist of the portion of the
Upper Lake shoreline not presently vegetated, the shoreline of
Lower Lake, and the area between the two | akes. As appropriate,
any contamnated soils in these areas will be renoved as part of

the RCRA Corrective Action. Vegetation comrunities to be

-61-



established will be simlar to those which have devel oped in the
Upper Lake Area, effectively expanding the size of the native
riparian and upland communi ti es and expandi ng and enhanci ng
wldlife habitat. Phases 1 and 2 of the SEP shall be inpl enented
in a manner consistent with the conpletion of the RCRA Corrective
Action in the areas of Upper and Lower Lake.

PHASE 1 - Re-Vegetate Upper and Lower Lake Shorelines

145. Phase 1 shall suppl enment established native and
naturali zed vegetative conmmunities that are devel oped al ong the
ten (10) to fifteen (15) - foot w de perineter of Lower Lake and
portions of Upper Lake north and west shorelines. This
suppl enentation first involves the identification and i nprovenent
of site conditions that have precluded the establishnent of
vegetation on barren shoreline locations. 1In addition, portions
of the Lower Lake perinmeter shall be filled to create an
irregular shoreline to naturalize the site, introduce other
vegetative comunities (wetland), expand and enhance wildlife
habitat, and potentially inprove water quality. Perineter areas
predom nantly to the west and north of the |akes shall be
screened with upland tree and shrub plantings to enhance wldlife
habi tat and reduce | ocal noise pollution. Re-vegetation of the
Upper and Lower Lake Shoreline areas shall result in the
establ i shment of sustainable vegetative communities that are

conpar abl e to undi sturbed communities in the Upper Lake area.
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Phase 2 - Re-vegetate area between the Lakes Consistent Wth
Soil s Renedi ati on

146. Phase 2 shall involve re-grading to naturalized
t opogr aphi cal contours to enhance upland habitat of the area
bet ween Upper and Lower Lake and re-vegetation. Perineter
activity associated with the operation of the East Hel ena pl ant
to the west of the area between the | akes shall be screened with
upl and tree and shrub plantings to enhance wildlife habitat and
reduce | ocal noise and air pollution. Re-vegetation of the area
between the | akes shall create a foothills grassland conmunity
conparabl e to established/undi sturbed conmunities in the | ocal
ar ea.

Monitori ng and Reporting

147. Baseline vegetation and wildlife neasurenents will be
conducted in conjunction with the inplenentati on of SEP Phases 1
and 2. ASARCO shall provide the reporting for the SEP in
accordance wth Part Xl herein (Reporting).

St at enent of SEP Wor k

148. The Upper/Lower Lake SEP is further described in the
Proposed Suppl enental Project (SEP) For the ASARCO East Hel ena
Pl ant, Hydronetrics, Inc., February 1997. This proposal has been
accepted by EPA. A copy of ASARCO s proposal for conducting this
SEP is appended as Exhibit 2. ASARCO, wthin sixty (60) Days
after the effective date of this Consent Decree, shall submt to
EPA for approval a Statenent of Wrk which incorporates
Hydronetrics, Inc.’s proposal, any applicable requirenents of

this Decree, a schedule for conpletion of Phases 1 and 2 of the
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SEP, and any other customary terns. D sputes between EPA and
ASARCO concerning the Statenent of Wrk shall be resolved in
accordance with Part XVI of this Consent Decree. ASARCO shal

i npl ement the SEP in accordance with the RCRA Corrective Action
Wor k Pl an.

149. Foll ow ng recei pt of the SEP Conpl eti on Report
described in Paragraph 177, within sixty (60) days EPAw ll: (a)
accept the SEP Conpl etion Report; or (b) reject the SEP
Compl etion Report and notify ASARCO in witing of the
deficiencies in the SEP and/or the SEP Conpl eti on Report and
grant ASARCO an additional thirty (30) Days to correct
defi ci enci es.

Stipul ated Penalty For SEP

150. If, after having satisfactorily conpleted the SEP
ASARCO s net total expenditure was at |east $180, 000, no
stipulated penalty will be assessed. |[If, after having
satisfactorily conpleted the SEP, ASARCO s net total expenditure
was | ess than $180, 000, ASARCO shall pay a stipul ated penalty of
$100, 000, in accordance with the paynent provisions of Part XlII
of this Decree.

I X. COVMUNITY RELATI ONS AT EAST HELENA

151. ASARCO shall provide public neetings regarding the
progress of inplenentation of this Decree at |east once per
cal endar year in East Helena. ASARCO shall provide appropriate
public notice of the neetings, including notice in the Hel ena

| ndependent Record, and agrees to notify EPA of each such neeting
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at least thirty days prior to the planned neeting date. ASARCO
agrees to allow EPA to participate jointly in all public neetings
regardi ng the progress of inplenentation of this Decree.

X. ENVI RONVENTAL MANAGEMENT AND PROTECTI ON REQUI REMENTS

152. The purpose of this Part of the Decree is to enhance
ASARCO s devel opnment of a conprehensive corporate-|evel
envi ronnment al managenment systemto pronote conpliance with al
envi ronnent al requirenents, achieve pollution prevention, and
acconplish pollution reduction. To this end, ASARCO has
devel oped corporate-w de nanagenent system standards, which are
docunented in the AMS Standard and an EMS Policy which put forth
requi renents for the Environnental Managenent System

153. For purposes of this Decree, ASARCO shall devel op and
i npl enment those portions of the AMS Standard and EMS Policy
identified and nore fully described in Paragraphs 154 through 174
below. The AMS Standard and EMS Policy are appended to and
i ncorporated by reference into this Decree as Exhibits 4 and 5.
Al'l nuneric references included in Paragraphs 154 through 174
refer to specific provisions of the AMS Standard or EMS Policy.
The provisions of Paragraphs 154 through 174 and any rel ated
exhibits apply to ASARCO Facilities listed in Exhibit 3.

ENVI RONVENTAL COVPLI ANCE PROMOTI ON

Empl oyee Environmental Awar eness Trai ni ng

154. ASARCO shal | devel op and i npl enent an Enpl oyee
Envi ronment al Awar eness Trai ning Programas internally mandated

by the AMS Standard and EMS Policy. This programis intended, in
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part, to increase enpl oyee awareness and invol venent in neeting
an ASARCO Facility's Environnmental Requirements. Specifically,
ASARCO shall initiate inplenentation of the applicable

requi renents of AMS Standard 900 and the EMS Policy Section
4.3.2, including the activities described in this subsection, at
all ASARCO Facilities, within twelve (12) nonths after this
Decree is entered by the Court.

a. ASARCO shal |l devel op and conduct environnenta
awareness training for all enployees at all ASARCO Facilities.
The training shall include at |east four (4) hours of initial
classroominstruction, which may include interactive conputer-
based instruction, and an annual refresher of at |east two (2)
hours of classroominstruction. Initial classroominstruction
for all existing enployees shall be conducted within twenty-four
(24) nonths after this Consent Decree is entered by the Court.

b. ASARCO shall al so develop a programto ensure that
all new enpl oyees are provided training equivalent to the four-
hour initial classroominstruction wwthin three (3) nonths after
t hey begin work at any of the ASARCO Facilities. An enpl oyee
transferred from anot her ASARCO Facility or a rehired enpl oyee
who has already received the initial training or equival ent shal
not be considered a new enpl oyee for the purpose of this
requi renent.

c. ASARCO shall submt a generic training plan in
accordance w th subparagraph a. above, to EPA for review and

coment within six (6) nonths after this Decree is entered by the
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Court. EPA may submit any comrents to be considered by ASARCO
Wi thin sixty (60) days of subm ssion of the generic training plan
by ASARCO. The training plan shall, as a m ninmum i ncl ude:
(1) Prototype training nodules for the topics
identified in the foll ow ng subparagraph.
(2) List of trainers (by position title), and their
i ndi vi dual qualifications and experience.
(3) Schedule for conpleting the initial training at
each ASARCO Facility.
(4) A description of the environnmental awareness
conponent of the new enpl oyee training program
(5) A description of how the training will be
reinforced in the workplace in order to maintain
i ncreased enpl oyee awareness and i nvol venent in
meeting the facility's environnmental requirenents.
(6) A periodic (mnimmof at |east one annually)
eval uation of the training programand how ASARCO
plans to incorporate the results into program
I nprovenents.

d. Subject material for the initial classroom conponent
of each training programshall be docunented in a training nmanua
and address, at a mninmum the follow ng el ements and al
el ements contained in the EMS Policy, Section 4.3.2.:

(1) Training Qojectives
(2) ASARCO Environnental, Safety and Health Policy

(3) Overview of Pollution and Potenti al
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Envi ronmental | npacts of ASARCO Facility Operations
(4) Environnmental Regulatory Requirenents (Statute
Overvi ew)
(5) Hazards and the Environnent
(6) Facility-Specific Operations, Waste Generation
and Managenent, and Environnmental Requirenents
(7) Enmergency Preparedness and Response
(8) Role of Environnental Departnment
(9) Role of Individual Enployees at the ASARCO
Facility (including potential consequences of
departure from specified operating procedures, such
as non-conpliance and/or pollutant rel eases to the
envi ronnment)
(10) Pollution Prevention/ Recycling/ Wste
M nim zation Prograns
(11) Conmmunity Qutreach Activities
e. Subject material for the refresher classroom
conponent of each training programshall be docunented in a
trai ning manual and address, as a mninmum the foll ow ng
el enent s:
(1) Training Qbjectives
(2) ASARCO Environnental, Safety and Health Policy
(3) New or Revised Environnmental Requirenents
(4) Review of Enployee Environnmental Responsibilities
(1 ncludi ng potential consequences of departure from

speci fi ed operating procedures)
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Prot ocol For Identifyving and Communi cati ng Envi ronnment al

Requi r enent s

155. ASARCO shal | devel op and i npl enent a corporate-|eve
program as nore particularly described below, to identify and
docunent environnmental requirenents applicable to ASARCO
Facilities and to establish additional training requirenents for
conpany environnental professionals. Specifically, ASARCO shal
develop and initiate inplenentation of the applicable el enents of
AMS St andard 200 for Customer Requirenents, Standard 910 for
Qualification and Training, and EMS Policy, Section 4.2.2 for
Legal and O her Requirenents, and EMS Policy, Section 4.3.2 for
Trai ni ng, Awareness, and Conpetence, and conplete the
requi renents described in this Paragraph wthin twelve (12)
months after this Decree is entered by the Court.

156. ASARCO shal |l docunent this corporate-|evel programfor
i dentifying, understandi ng, and comruni cati ng environnental
requi renents to affected ASARCO Facilities and ot her ASARCO
personnel, service providers, and On-Site Contractors, and
monitor facility activities for conformance to those
requi renents. The protocol shall also address identifying,
obt ai ni ng, and eval uating information about changes and proposed
changes in Environmental Requirenents that could potentially
apply to and/or inpact conpany operations. The program plan
shall be submtted to EPA for review and comment within six (6)
nmonths after this Decree is entered by the Court. EPA may submt

any comments to be considered by ASARCOw thin sixty (60) days of
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subm ssion of the plan by ASARCO The plan shall describe, at a
m nimum the follow ng el enents:

a. The process for identifying applicable and
potentially applicable environnmental requirenents.

b. The conmuni cation protocol for dissem nating
information on applicable and/or potentially applicable
Environnmental Requirenents to, as a mninmum the individuals
included in the network described in subparagraph c. bel ow

c. The process for interpretation and assessnent of
applicability through an identified network of designated
know edgeabl e i ndi vi dual s, defined as those environnental
professionals at the corporate | evel and at each affected ASARCO
Facility, who are famliar with the conpany’ s production and
ancillary processes, Environnental Requirenents, and other
aspects of operations that could affect the environnment and/or
conpl i ance.

d. The inplenentation process at each ASARCO Facility,
i ncl udi ng nmethods to communi cate the applicable requirenments to
service providers and On-Site Contractors in a tinely manner.

157. The protocol described above shall al so establish
m ni mum qual i fications and training requirenents, including both
core and refresher training, for nmenbers of the network of
desi gnat ed know edgeabl e i ndi vi dual s (described in Paragraph 156
subpar agraph c. above). The program plan shall describe neasures

to be inplenented by ASARCO to ensure that network nmenbers
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satisfy the established qualification and training requirenents
on a continui ng basis.

158. Finally, the protocol described above shall provide for
a periodic (mnimmof one annually) evaluation of the protocol
and descri be how ASARCO wi I | incorporate the results into program
I nprovenents.

Technol ogy Tr ansf er

159. After the protocol described in Paragraph 155 above has
been devel oped and i nplenentation initiated, ASARCO shall share
the protocol and | essons | earned with other businesses and
organi zations through a series of semnars as nore specifically
di scussed bel ow i n Paragraphs 160 and 161. These sem nars shal
focus on, at a mninum (1) how potentially applicable current
and proposed environnental requirenents are systematically
identified; (2) how these requirenents are comruni cated,

di scussed, interpreted, and assessed for applicability to conpany
operations and facilities; (3) how applicable requirenents are
integrated into ASARCO Facility activities and processes; (4)
practical strategies for inplenmenting this protocol at the plant

| evel ; and (5) discussion of inplenentation/operation successes
and probl ens.

160. ASARCO shall provide or nmake arrangenents for providing
the facilities for such sem nars, and shall provide all necessary
publicity and invitations for them ASARCO shall plan the
curricula for these sessions. However, representatives from EPA

and State and |ocal environnmental regul atory agencies may be
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invited to actively participate in the planning of these
sessions, and may attend them The sem nar sessions nmay be |ed
by, or include participation by, outside experts provided by
ASARCO. These sem nars shall be offered to the participants free
of charge.

161. In each of the fourth and fifth years after this Decree
is entered by the Court, ASARCO wi |l conduct three sem nars, as
descri bed in Paragraphs 159 and 160 above, in foruns (e.qg.,
meeti ngs of national or regional professional organizations) that
wll be attended by nenbers of the regulated community from
Regi ons where ASARCO Facilities are |located. Information about
sem nars conducted in fulfillment of these requirenents shall be
provided to EPA in the Progress Reports described in Paragraph
178 bel ow.

POLLUTI ON PREVENTI ON AND POLLUTI ON REDUCTI ON

Envi ronnent al Managenent System | npl enent ati on

162. ASARCO shall fully inplement the Environnmental Objective
of the ASARCO Managenent Systemin accordance with the AMS Standard
and EMS Policy, at all ASARCO Facilities in accordance with the
fol |l ow ng provisions.

163. ASARCO shall devel op an EMS | npl enentation Plan and
submt the plan to EPA for review and conment within three (3)
months after this Decree is entered by the Court. EPA nay submt
any comments to be considered by ASARCOw thin sixty (60) days of
t he subm ssion of the inplenentation plan by ASARCO  The pl an

shall contain an inplenentation schedule with mlestones for each

-72-



ASARCO Facility. Further, each plan shall identify individuals
(by position) who are responsible for EMS i npl enentation at
corporate and facility levels and their respective
responsibilities and authorities. At a mininmum the m|lestones
shal | incl ude:

a. Conpletion of an initial review and eval uati on of
the current EMS, as described in Paragraph 164 bel ow.

b. Conpletion of initial plans for devel opnent of
i npl ementi ng docunents and tasks (hereafter, Devel opnent Pl an),
as described in Paragraph 165 bel ow.

c. Conpletion of the Final Inplenentation Report, as
descri bed in Paragraph 167 bel ow.

164. In accordance with the schedule contained in the EVS
| mpl enent ati on Pl an, ASARCO shall conduct an initial review and
eval uation of the current EMS at each ASARCO Facility to identify
and assess the potential inpacts of programgaps relative to the
AMS Standard and the EMS Policy for the purpose of prioritizing
devel opnent of inplenenting docunents and ot her tasks.
165. In accordance with the schedul e contained in the EMS

| mpl ement ati on Pl an, ASARCO shall conplete the initia
Devel opnent Pl an for each ASARCO Facility. The Devel opnent Pl ans
shal |l be based on the initial review and eval uation results and
ot her information, and shall contain a docunent devel opnent
schedul e, and |isting and scheduling of other inplenenting tasks.
Each specific docunent and task identified in the Devel opnent

Pl an shall be cross-referenced to the respective AMS Standard and
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EMS Policy section, where appropriate. The format for each
Devel opnent Pl an shall be the sanme and shall be based on the
format presented in Exhibit 6. Wthin thirty (30) days foll ow ng
conpl etion of each plan, but not later than twelve (12) nonths
after this Decree is entered by the Court, ASARCO shall submt
each Devel opnent Plan to EPA for review and comment. EPA may
submt any comments to be considered by ASARCO within sixty (60)
days of the subm ssion of the devel opnment plan by ASARCO.  The
submttal shall be in both paper hard copy and a nutually
agreeabl e el ectronic format.

166. Wthin fifteen (15) nonths after entry of this Decree,
ASARCO shall initiate inplenentation of the Devel opnent Plans in
accordance wth the schedul e of inplenenting tasks required by
Par agr aph 165 above.

167. In accordance with the schedul e contained in the EMS
| mpl enent ati on Pl an, ASARCO shall submt a Final |nplenmentation
Report to EPA for each ASARCO Facility that shows conpl et ed
Devel opnent Pl an el enents, and both schedul ed and act ual
conpl etion dates. The submittal shall be in both paper hard copy
and a nutually agreeable electronic format. ASARCO shal
conplete i nplenentation of the Devel opnent Plans at all ASARCO
Facilities not later than forty-eight (48) nonths after this
Decree is entered by the Court. Included in the Final
| mpl enmentation Report will be a conpilation of the data coll ected

pursuant to Paragraph 174 bel ow.
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Envi ronnent al Aspects/ Environnental |npacts Revi ew

168. ASARCO shall conduct an expedited Environnenta
Aspects/ Environnmental |npacts review at all ASARCO Facilities.
Based on that review and other pertinent information, ASARCO
shal | devel op and i npl enent an assessnent, prevention, and
control (APC) program as nore particularly described bel ow
Program i npl enentati on shall include devel opnent of detailed
process flow diagrans for each operation in each ASARCO Facility,
as described below. ASARCO s APC Program shall include, at a
m ni mum processes for:

a. Ongoi ng assessnents of operations, for the purposes
of preventing and controlling rel eases, environnmental protection,
and mai ntaining conpliance with statutory and regul atory
requi renents. These assessnents shall include the follow ng
activities:

(1) nmonitoring and nmeasurenents, as appropriate, to
mai ntain conpliance (Refer to EMS Policy, Section
4.4.1);

(2) identifying operations and waste streans where
equi pnent nmal functions and deterioration, operator
errors, and di scharges or em ssions may be causing,
or may |lead to, releases of hazardous waste or
hazardous constituents to the environnent, or a
threat to human health or the environnment (Refer to

EMS Policy, Section 4.3.6); and
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(3) performng root cause analysis of identified
problens to prevent recurring issues.

b. | dentifying activities that could cause adverse
envi ronnental inpacts and/or regul atory non-conpliance and, where
docunent ed, standard operating practices need to be devel oped
(Refer to EMS Policy, Section 4.3.6).

C. Conducting and docunenting routine, objective,
sel f-inspections by departnent supervision and trained staff,
especially at locations identified by the process described in
subpar agraph a. (2) above (Refer to EMS Policy, Section 4.4.1).

d. Ensuring input of environnental concerns and
requi renents in planning, design, and operation of ongoing, new,
and/ or changi ng bui |l di ngs, processes, nmaintenance activities, and
products (Refer to EMS Policy, Sections 4.2.1 and 4.2.4).

e. Devel opi ng and i npl enenting corrective action
procedures which address the follow ng internal/external
i ndi cators of actual and/or potential non-conpliance, if they
occur :

(1) notice froma governnent agency of alleged
non- conpl i ance;

(2) observed or docunented instance of non-

conpliance wth regulatory or permt requirenents;
(3) observed or docunented instance of non-

conpliance with EMS policies or procedures;

(4) citizens’ conplaints; or

(5) significant environnmental inpact resulting
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fromactivities enunerated in subparagraphs
(1) - (4) above.

f. For the purposes of this section, corrective
action procedures will include, at a mnimum the follow ng
activities: identification and evaluation of any instance of
actual and/or potential non-conpliance; comunication of non-
conpliance to appropriate operations nmanagenent wth
responsibility for authorizing corrective action; determ nation
of and approval for necessary corrective action; schedule for
i npl enmentation, tracking and reporting of corrective action
t aken, as needed; and actual inplenentation and foll ow up of
corrective action (Refer to EMS Policy, Section 4.4.2).

169. ASARCO shal |l develop a plan and schedul e t hat
descri bes how, when, and by whom (by position title and
qualifications) the environnental aspects/inpacts review w || be
conducted at each ASARCO Facility. The plan shall be submtted
to EPA for review and coment within three (3) nonths after this
Decree is entered by the Court. EPA may submit any comments to
be considered by ASARCO within sixty (60) days of the subm ssion
of the plan by ASARCO  ASARCO shall ensure that reviews at the
facilities listed in Exhibit 3, Goup 1 are conducted as a first
priority. Al environnental aspects/inpacts reviews shall be
conpleted within eight (8) nonths after this Decree is entered by
the Court.

170. An APC Programis internally mandated by the EMS Policy
and the Environnmental Objective of the AMS Standard. ASARCO
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shal | devel op and conplete i nplenentation of the applicable APC
requi renents of AMS Section 4 Standards for Process Managenent
and EMS Policy Sections referenced in Paragraph 168 a - f above,
and incorporate the APC processes identified in Paragraph 168
above, at all ASARCO Facilities, within thirty (30) nonths after
this Decree is entered by the Court.

171. ASARCO shal |l devel op detail ed process flow di agrans and
associ ated descriptive information for each ASARCO and On-Site
Contractor operation in each ASARCO Facility, as foll ows:

a. ldentify each process and/or process group and
prepare a narrative describing each such operation, including
process steps, production capacity and the nost recent annual
production in a hard copy or electronic "fact sheet.”

b. Develop a schematic process flow di agram for each
current process and/or process group. All process flow diagrans
devel oped pursuant to this requirenent shall use consistently
defined terns and | abels. A glossary of commonly used terns
shal | be prepared and updated, as necessary. Each process flow
di agram shall, as a mninmum depict each unit operation and
identify (by nanme) raw materials, products, by-products,
recyclable materials and waste streans.

c. On each process flow diagram for each waste stream
by- product, and recyclable material exiting the process, identify
its final disposition. ldentify any state-assigned em ssion
poi nt source identification nunber for air em ssion sources and

indicate the respective National Pollutant D scharge Elim nation

-78-



System ("NPDES") permtted outfall for wastewater streans.

d. For each process or process group, indicate the
presence of side sunps, punp stations, and hazardous waste
accunul ati on areas containing 55 gallons or nore.

e. If a hazardous waste determ nation was nade for a
waste stream or group of waste streans identified on the process
flow diagram indicate the results of that determ nation either
on the schematic or on the "fact sheet" and quantity generated
during the | ast cal endar year.

f. For each ASARCO On-Site Contractor, the
Envi ronnment al Departnent shall maintain pertinent information
i ncl udi ng conpl ete conpany nanes, nailing addresses, principal
contacts for environnental matters and their tel ephone nunbers,
RCRA | .D. nunbers, if applicable, and brief description of the
services rendered and include this information on the fact sheet.

172. ASARCO shal |l review annually and update as necessary
the process flow diagrans and fact sheet information to
i ncor porate new equi pnment, or processes, or nodifications to
exi sting equi pnent or processes. ASARCO shall include al
revi sion dates on the process flow di agrans and fact sheets.

173. ASARCO shall submt a schedule for conpleting the
process flow di agrans and associ ated fact sheets at each ASARCO
Facility to EPA for review and coment within eight (8) nonths
after this Decree is entered by the Court. EPA may submt any
comments to be considered by ASARCO within sixty (60) days of the
subm ssion of the schedul e by ASARCO. The schedul e shal
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i ndi cate higher priority for conpletion of this work at the
ASARCO Facilities listed in Exhibit 3, Goup 1; this work wll be
conpleted for all ASARCO Facilities within twenty-four (24)
months after this Decree is entered by the Court. ASARCO shal

al so provide with the schedule, at |east three (3) prototype
process flow di agrans and associ ated fact sheets, each froma

di fferent ASARCO Facility.

Envi ronnental Metrics

174. ASARCO shall collect and report data on the
Environnmental Metrics listed in Exhibit 7 hereto for each ASARCO
Facility on an annual basis for the purpose of neasuring the
i npacts of inplenentation of the EM5. ASARCO shall propose
detailed nonitoring paranmeters and reporting format in accordance
with Exhibit 7 to EPA for review and conment within three (3)
months after this Decree is entered by the Court. EPA nay submt
comments to be considered by ASARCO within sixty (60) days of the
subm ssion of the nonitoring paranmeters and reporting format by
ASARCO.,

Xl . REPORTI NG

Reporting: Materials Managenent

175. In accordance with Paragraph 12 of this Decree, ASARCO
shall submt a report to EPA annually on any revisions nade to
the acceptance criteria in the preceding year with a witten
expl anation of the underlying justification for the revisions.
The annual report shall also specify the date on whi ch ASARCO

began follow ng the revised procedures.

-80-



Reporting: Corrective Action

176. The nonthly progress reports deliverabl e pursuant to
Part VIl of this Decree are to be sent to EPA no later than the
twentieth (20th) day of the follow ng nonth and shall at a
m ni mum

a. Describe the actions, progress, and status of
proj ects which have been undertaken pursuant to Part VII of this
Decr ee;

b. Identify any requirenents under Part VII of this
Decree that were not conpleted in a tinely manner, and probl em or
antici pated problem areas affecting conpliance with this Decree;

c. Describe projects conpleted during the prior nonth,
as well as the activities scheduled for the next nonth;

d. Describe, and estimate the percentage of, studies
conpl et ed,;

e. Describe and summarize all findings to date;

f. Describe actions being taken to address probl ens;

g. ldentify changes in key personnel during the
peri od;

h. Include copies of the results of sanpling and tests
conducted and ot her data generated pursuant to work perforned
under Part VII of this Decree since the |ast Progress Report.
ASARCO may al so submt data that have been validated and
confirmed by ASARCO to suppl ement any prior submtted data.
Updat ed val i dated and confirnmed data shall be included with the

RFI Report if not delivered before; and
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i. Describe the status of financial assurance
mechani sns, i ncludi ng whet her any changes have occurred, or are
expected to occur which mght affect them and the status of
efforts to bring such nmechani sns back into conpliance with the
requi renents of this Decree.

Reporti ng: East Hel ena SEP

177. In accordance with Part VIII, a report detailing
basel i ne conditions shall be submtted to EPAwthin thirty (30)
days after inplenentation of Phase 1 of the SEP. Annua
reporting requirenments prior to SEP conpletion shall consist of
the preparation of yearly reports summarizing the findings of the
vegetation, wldlife and soils sanpling and nonitoring. No |later
than sixty (60) Days after ASARCO conpl etes the SEP described in
Par agr aphs 144- 146, ASARCO shall provide EPA a SEP Conpl etion
Report containing the following information: (i) A description of
the SEP as fully inplenented; (ii) A description of the
envi ronmental benefits resulting frominplenentation of each SEP
(ti1) Itemzed and total net costs of the SEP; and (iv) A
certification that the SEP has been fully inplenmented pursuant to
the provisions of this Consent Decree and the Statenent of SEP
Wor k.

Reporti ng: Environnental Mnagenment And Protection

178. ASARCO shall submt sem -annual progress reports to EPA
sunmmari zi ng progress made in conpleting the activities required
by Paragraphs 154 through 173 above. Progress reports shall be

submtted to EPAwithin thirty (30) days after the | ast day of
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June and Decenber of each cal endar year commencing in 1998 unti l
all activities required by Paragraphs 154 through 173 above are
conpleted. The progress reports shall include any and al
revisions to the AVS Standard and EMS Policy made during the
reporting period.

a. The progress reports, as appropriate, shall contain
a summary of the enployee environnental awareness training given,
as required by Paragraph 154 above, and include the follow ng
i nformati on:

(1) Alisting of where and when training cl asses
were given.

(2) Certification that the required training was
conduct ed by ASARCO pursuant to the provisions of
this Decree.

(3) Costs of conducting this training during the
reporting period.

(4) Nunmber of enpl oyees trained during reporting
peri od.

b. The progress reports, as appropriate, shall contain
a summary of the sem nars required by Paragraphs 159 through 161
above, and include the follow ng information:
(1) A description of where and when the sem nar
was given and t he audi ence.
(2) Certification that the required sem nars were
conduct ed by ASARCO pursuant to the provisions of

t hi s Decr ee.
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C.

(3) Costs of conducting the sem nars during the
reporting period
(4) List of attendees.

The progress reports, as appropriate, shal

contain a summary of the EMS i npl enentation required by

Par agraphs 162 t hrough 170 above, and include the foll ow ng

i nformati on:

d.

(1) Total nunber of procedures requiring
docunentation in the EM5S as of the |last report.
(2) Nunber of procedures requiring docunentation
added during reporting period.

(3) Nunber of procedures no |onger requiring
docunentation identified during reporting period.
(4) Total nunber of procedures requiring
docunentation as of the end of this reporting
peri od.

(5) Nunber of procedures requiring docunentation
due during this reporting period.

(6) Nunber of procedures requiring docunentation
conpl eted during reporting period.

The progress reports, as appropriate, shal

descri be progress made in conpleting the process flow di agrans

and associ ated fact sheets for each ASARCO Facility, as required

by Paragraph 171 above, and include the follow ng information:

(1) Expected conpletion date for each ASARCO

Facility.
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(2) Change, if any in expected conpletion date
from previ ous progress report.

(3) List of ASARCO Facilities for which process
fl ow di agrans and associ ated fact sheets have
been conpl et ed.

e. The progress reports due within thirty (30) days
after the end of June, as appropriate, shall include the data
coll ected during the previous cal endar year for the Environnental
Metrics, as required by Paragraph 174 above.

Xl PENALTY FOR PAST VI OLATI ONS

179. Wthin 30 days after the date of entry of this Decree,
ASARCO shall pay to the United States a civil penalty in the
amount of Three MIlion three Hundred and Ei ghty-Si x thousand and
One Hundred Dol lars ($3,386,100), plus interest at the rate
established by the Secretary of the Treasury pursuant to 31
US C 8§ 3717, calculated fromthe date of |odging of this Decree
until the date of paynent.

Xi11. STIPULATED PENALTI ES

180. If ASARCO fails to submt any report required by
Section XI (Reporting) on or before the specified due date,
ASARCO shal |l pay a stipulated penalty of $1,000 per day.

Provi ded, however, the tinme period during which stipul ated
penal ties accrue for failure to submt a report shall not exceed
the date the next such periodic report required by that

particular part of the Decree is submtted if the later report

-85-



contains all information required to be submtted in the first
(and any subsequently m ssed) reports.

181. If ASARCO fails to conply with any other requirenent
of this decree, unless such nonconpliance is excused pursuant to
Part XV (Force Mjeure), ASARCO shall pay stipul ated civi

penalties as foll ows:

Period of Failure to Conply Penal ty

1st to 14th day $ 1,000/ day per violation
15th to 30th day $ 2,000/ day per violation
After 30 days $ 3,000/ day per violation

182. Nothing herein shall preclude the sinultaneous accrual
of stipulated penalties for separate violations of this Decree.

183. Al stipulated penalties begin to accrue on the day of
t he nonconpliance or on the day after ASARCO fails to submt a
required report. Stipulated penalties shall continue to accrue
t hrough the final day of nonconpliance or until the day a late
report is submtted, except as provided in Paragraph 180, above.
Stipul ated penalties shall continue to accrue during any rel ated
di spute resol ution period, but shall not be inposed unless the
United States prevails in the dispute.

184. ASARCO shall pay stipulated penalties in the manner
set forth in Part XIV (Manner of Paynent) by the fifteenth day of
the nonth followi ng the nonth in which ASARCO knew, or should
reasonably have known that the violation(s) occurred, and each
nmonth thereafter, for so long as the violation continues,
together wwth a letter summarizing the violation(s) for which the

paynment is made. Penalties paid pursuant to this Decree shal
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not be tax deductible for purposes of federal, State, or | ocal
I aw.

185. The stipulated penalties herein shall be in addition
to other renedies or sanctions available to the United States or
to the State by reason of ASARCO s failure to conply with the
requi renments of this Decree, the NPDES Permt at East Hel ena,
RCRA or the CWA. |f, however, the United States collects a
stipul ated penalty under this Decree and subsequently seeks and
is awarded a nonetary penalty pursuant to a statutory claimfor
penalties for the same act(s) or om ssion(s), ASARCO shal
receive a credit against the penalty for the anmount of the
stipul ated penalty already paid by ASARCO for the act or
om ssion. The paynent of stipulated penalties shall not relieve
ASARCO from specific conpliance with this Decree or federal or
State law, or |imt the authority of the United States or the
State to require conpliance with such | aws.

186. In any dispute over the applicability of stipulated
penal ti es, ASARCO shall bear the burden of proving that it is not
subject to stipulated penalties.

XI'V. MANNER OF PAYMENT

187. Al paynments nmade to the United States under this
Decree shall be made by certified or cashier's check nmade payabl e
to "Treasurer, United States of Anerica" and shall be sent to:

Financial Litigation Unit
Ofice of the United States Attorney
District of Mntana

2929 3rd Avenue North, Suite 400
Billings, Montana 59103
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together wwth a letter tendering the check. A copy of the letter
and the check shall be sent to DQJ and EPA.

188. If the civil and stipulated penalties provided for in
this Decree are not tinely paid, this Decree shall be considered
an enforceabl e judgnent for purposes of post-judgnent collection
of any unpaid anmounts, and interest, in accordance with Rule 69
of the Federal Rules of Cvil Procedure and other applicable
federal or State authority. Interest shall accrue at the rate
established by the Secretary of the Treasury pursuant to 31
US C 8§ 3717. ASARCO shall be liable for attorneys' fees and
costs incurred by the United States or the State to collect any
amounts due under this Decree.

XV. FORCE MAJEURE

189. ASARCO s obligation to conply with the requirenments of
this Decree shall only be deferred to the extent and for the
duration that the delay is caused by a "Force Majeure Event."

A "Force Majeure Event" is defined as circunstances beyond the
control of the defendant or an entity controlled by the defendant
that could not have been foreseen and prevented by the exercise
of due diligence.

190. If any Force Majeure Event occurs which causes or may
cause ASARCO to violate any provision of this Decree, ASARCO
shall notify in witing the United States Attorney for the
District of Montana, DQJ, and EPA within ten (10) days of the
event. The notice shall specifically reference this Part of the

Decree and describe in detail the anticipated length of tine the
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vi ol ation may persist, the precise cause or causes of the

viol ation, the neasures taken or to be taken by ASARCO to prevent
or mnimze the violation as well as to prevent future

viol ations, and the schedule by which those neasures wll be

i npl emented. ASARCO shall adopt all reasonabl e nmeasures
necessary to avoid or mnimze any such violation. Failure by
ASARCO to conply with the notice requirenents of this section
shal|l constitute a waiver of ASARCO s right to obtain an
extension of time for its obligations under this Part of the
Decree based on such event.

191. If ASARCO asserts in its notice, and EPA agrees, that
the violation has been or will be caused by a Force Myjeure
Event, the time for performance of such requirenent may be
extended for a period not to exceed the actual delay resulting
from such event and stipulated penalties shall not be due for
sai d del ay.

192. EPA shall notify ASARCO in witing of their agreenent
or disagreenment with ASARCO s claimof a Force Myjeure Event
within thirty (30) days of receipt of ASARCO s notice under this
Part .

193. If EPA disagrees, ASARCO may submt the matter for
resol ution pursuant to Section XVI of this Decree (D spute
Resolution). |If ASARCO submts the matter to the Court for
resolution and the Court determ nes that the violation was caused

by a Force Maj eure Event, ASARCO shall be excused as to that
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violation, but only for the period of tinme the violation
continues due to such circunstances.

194. Unanticipated or increased costs or expenses
associated with the inplenentation of this Decree, changed
financial circunmstances, shall not, in any event, serve as a
basis for changes in this Decree, except as provided by the
Fi nanci al Assurance requirenents in Part VIl of this Decree.

195. Conpliance with any requirenent of this Decree by
itself shall not constitute conpliance wth any other
requi renent. An extension of one conpliance date based on a
particul ar incident does not result in an automatic extension of
ot her subsequent conpliance date or dates. ASARCO nust nake an
i ndi vi dual showi ng of proof regarding each requirenent for which
an extension is sought.

196. ASARCO shall bear the burden of raising and proving
that any delay or violation of any requirenent of this Decree was
caused by a Force Majeure Event. ASARCO shall al so bear the
burden of proving the duration and extent of any delay or
violation found attributable to such circunstances.

XVl. DI SPUTE RESOLUTI ON

197. The dispute resolution procedures of this Part shal
be the exclusive mechanismto resolve disputes arising under or
wWth respect to this Decree. However, the procedures set forth
in this Part shall not apply to actions by the United States to
enforce obligations agreed to herein by ASARCO t hat have not been

di sputed in accordance with this Part.
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198. Any dispute which arises under or with respect to this
Decree shall in the first instance be the subject of inform
negoti ati ons between the parties to the dispute. The period for
i nformal negotiations shall not exceed 20 days fromthe tine the
di spute arises, unless such period is nodified by witten
agreenent of the parties. The dispute shall be considered to
have commenced when one party sends the other party a witten
Notice of Dispute. The dispute notice shall set forth the
specific points of the dispute, the basis for the objection of
the disputing party, and any matters, or other information, which
the disputing party considers necessary or appropriate.

199. In the event that the parties cannot resolve a dispute
by informal negotiations under the precedi ng Paragraph, then the
position advanced by EPA shall be considered binding unless,
wi thin 10 days after the conclusion of the informal negotiation
peri od, ASARCO i nvokes the formal dispute resol ution procedures
of this Part by serving on the United States a witten Statenent
of Position on the matter in dispute, including, but not limted
to, all non-privileged factual data, analysis and/or opinion
relevant to the disputed matter(s). The Statenment of Position
may hi ghlight any submtted i nformati on supporting ASARCO s
position and any supporting docunentation relied upon by ASARCO

200. Wthin fourteen (14) days after recei pt of ASARCO s
Statenment of Position, EPA will serve on ASARCO its Statenent of
Position, including, EPA s position regarding the disputed

matter(s), and all non-privileged factual data, analysis, and/or
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opinion relevant to the disputed matter(s) not submtted by
ASARCO. The EPA Statenent of Position may highlight any
submtted information supporting EPA's position and any
supporting docunentation relied upon by EPA
201. If there is disagreenent between EPA and ASARCO as to

whet her di spute resol uti on shoul d proceed under Paragraph 202 or
203, the parties shall follow the procedures set forth in the

par agraph determ ned by EPA to be applicable. However, if ASARCO
ultimately appeals to the Court to resolve the dispute, the Court
shal | determ ne which paragraph is applicable in accordance with
the standards of applicability set forth in Paragraphs 202 and
203.

202. Formal dispute resolution for disputes pertaining to
the sel ection or adequacy of any Corrective Measures and al
ot her disputes that are accorded review on the admnistrative
record under applicable principles of adm nistrative |aw shall be
conducted pursuant to the procedures set forth in this Paragraph.
Nothing in this Decree shall be construed to allow any dispute by
ASARCO regarding the validity of provisions of any Records of
Deci sion or Explanation of Significant D fferences issued
pursuant to CERCLA for the East Helena Facility.
a. An admnistrative record of each formal dispute

under this paragraph shall be maintai ned by EPA and shal

include all statenments of position, including supporting
docunentation, submtted pursuant to this Part. \Were

appropriate, EPA may all ow subm ssion of suppl enental statenents
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of position by the parties to the dispute.

b. The Assistant Regional Adm nistrator, Enforcenent,
Compl i ance and Envi ronnmental Justice D vision, EPA Region VIII
(“ARA"), will issue a final adm nistrative decision resolving any
di sputes related solely to the East Helena Facility. The
Director, Miultinmedia Enforcenent Division, Ofice of Regul atory
Enforcenent, O fice of Enforcenment and Conpliance Assurance, EPA
Headquarters (“MVED’) will issue a final adm nistrative decision
resol ving any other disputes arising under this Decree. Al such
final adm nistrative decisions wll be based on the
adm nistrative record described in subparagraph a. above. This
deci sion shall be bindi ng upon ASARCO when ASARCO receives the
deci sion, subject only to the right to seek judicial review
pursuant to subparagraph c. and d. bel ow

c. Any adm nistrative decision nmade by EPA pursuant to
subpar agraph b. above shall be reviewable by this Court, provided
that a notice of judicial appeal is filed by ASARCO wth the
Court and served on all Parties within 10 days of ASARCO s
recei pt of EPA' s decision. The notice of judicial appeal shal
i nclude a description of the matter in dispute, the efforts nmade
by the parties to resolve it, the relief requested, and the
schedule, if any, within which the dispute nust be resolved to
ensure orderly inplenentation of this Decree. The United States
may file a response to ASARCO s notice of judicial appeal.

d. I'n any judicial proceedings on any di spute governed

by this Paragraph, ASARCO shall have the burden of denonstrating
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that the decision of the ARA or MMED is arbitrary and capri ci ous
or otherw se not in accordance with law. Judicial review of
EPA' s decision shall be on the admnistrative record conpiled
pursuant to subparagraph a. above.

203. Formal dispute resolution for disputes that neither
pertain to the selection or adequacy of any Corrective Measures
nor are otherw se accorded review on the admnistrative record
under applicable principles of adm nistrative |aw, shall be
governed by this Paragraph.

a. Followi ng receipt of Statements of Position
subm tted pursuant to Paragraphs 199 and 200, the ARA will issue
a final adm nistrative decision resolving any di sputes rel ated
solely to the East Helena Facility and the MMED will issue a
final decision resolving any other disputes arising under this
Decree. The decision of the ARA or MMVED shall be binding on
ASARCO unl ess, within 10 days of receipt of the decision, ASARCO
files with the Court and serves on the United States a notice of
judicial appeal setting forth the matter in dispute, the efforts
made by the parties to resolve it, the relief requested, and the
schedule, if any, within which the dispute nust be resolved to
ensure orderly inplenentation of the Decree. The United States
may file a response to ASARCO s notice of judicial appeal.

b. Judicial review of any dispute governed by this
Par agraph shall be governed by applicable provisions of |aw

204. The filing of a petition asking the Court to reviewthe

resolution of a dispute by the ARA or MMED shall not itself
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post pone or affect any deadline for ASARCO to neet its obligation
under this Decree. The deadline shall remain as specified in
this Decree and acconpanyi nhg docunments contai ni ng conpliance
requi renents, unless the parties agree in witing or the Court
orders otherw se. Stipulated penalties with respect to the
di sputed matter shall continue to accrue but paynent shall be
stayed pending resolution of the dispute. Notw thstanding the
stay of paynent, stipulated penalties shall accrue fromthe first
day of nonconpliance with any applicable provision of this
Decree. In the event that ASARCO does not prevail on the
di sputed issue, stipulated penalties shall be paid as provided in
Part XIlIl of this Decree (Stipulated Penalties).
XVI'l. ACCESS

205. At all reasonable tines, EPA, and/or any authorized EPA
representative shall be authorized to enter and freely nove about
all properties affected by this Decree during the tinme period

this Decree is in effect for the purposes of, inter alia:

i nterview ng personnel and contractors; inspecting records,
operating | ogs, and contracts related to this Decree; conducting
such tests, sanpling or nonitoring as EPA deens necessary; using
a canera, sound recording, or other simlar type equi pnent;
verifying the reports and data submtted to EPA by ASARCO and
any other activities necessary to properly review the progress of
ASARCO in carrying out the terns of this Decree. To the extent

that such information is business confidential or proprietary,
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ASARCO shall so advise such persons in witing, and 40 C. F.R
Part 2 procedures shall be foll owed.

206. ASARCO shall permt such persons to inspect and copy
all records, files, photographs, docunents, and other witings,
including all sanpling and nonitoring data, that pertain to
activities undertaken pursuant to this Decree. To the extent
that such information is business confidential or proprietary,
ASARCO shall so advise such persons in witing, and 40 C F.R
Part 2 procedures shall be foll owed.

207. EPA shall reciprocate with respect to information
coll ected or generated by EPA pertaining to this Decree and upon
request by ASARCO, EPA shall provide ASARCO with split sanples of
any sanpl es taken by EPA

208. This provision in no way affects or reduces any rights
of entry or inspection that the United States or the State has
under any |aw or regulation.

XVill. EFFECT OF DECREE

209. ASARCO s paynent of all civil penalties due, and
ASARCO s comm tnents to pay all stipulated penalties due and
owi ng under this Decree, and ASARCO s commtment to fully and
successfully conplete the requirenents of this Decree, shal
constitute full satisfaction of the clains for civil penalties
for civil violations alleged in the conplaint of the United
States that occurred prior to the date of |odging of this Decree,
except as provided in this Paragraph. This release includes any

alleged civil violations relating to the managenent of materials
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generated by the snmelting of Encycle Materials, but does not
include alleged civil violations relating to receipt, storage or
snmelting of the Encycle Materials thenselves. This release also
does not include any civil violations relating to discharges from
the Facility to the East Hel ena Publicly Owmed Treatnent Wrks.
This release is conditioned upon the conplete and satisfactory
per formance by ASARCO of its obligations under this Decree.

210. a. ASARCO agrees not to assert any clains or causes of
action against the United States, including any departnent,
agency or instrunentality of the United States, wth respect to
the East Helena Facility or this Decree, including, but not
l[imted to, any direct or indirect claimfor reinbursenment from
t he Hazardous Substance Superfund (established pursuant to the
I nt ernal Revenue Code, 26 U.S.C. 8§ 9507) through CERCLA Sections
106(b)(2), 111, 112, 113 or any other provision of |law, any claim
against the United States, including any departnent, agency or
instrunmentality of the United States, under CERCLA Sections 107
or 113 related to the East Helena Facility, or this Decree.

Not hing in this Decree shall be deened to constitute
preaut horization of a claimwthin the nmeaning of Section 111 of
CERCLA, 42 U.S.C. 8§ 9611, or 40 C F.R § 300.700(d).

b. ASARCO reserves and this Decree is wthout prejudice
to, clains against the United States, subject to the provisions
of Chapter 171 of Title 28 of the United States Code, for noney
damages for injury or loss of property or personal injury or

deat h caused by the negligent or wongful act or om ssion of any
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enpl oyee of the United States while acting within the scope of
his office or enploynment under circunstances where the United
States, if a private person, would be liable to the claimant in
accordance with the |l aw of the place where the act or om ssion
occurred. However, any such claimshall not include a claimfor
any damage caused, in whole or in part, by the act or om ssion of
any person, including any contractor, who is not a federal
enpl oyee as that termis defined in 28 U S.C. § 2671; nor shal
any such claiminclude a claimbased on EPA' s sel ection of
activities to be perforned pursuant to this Decree, or the
oversight or approval of ASARCO s plans or activities. The
foregoing applies only to clains which are brought pursuant to
any statute other than the CWA, RCRA, or CERCLA and for which the
wai ver of sovereign immunity is found in a statute other than the
CWA, RCRA, or CERCLA

211. In any subsequent adm nistrative or judicial
proceeding initiated by the United States for injunctive relief,
penal ties, recovery of response costs, or other appropriate
relief relating to any ASARCO facility, ASARCO shall not assert,
and may not maintain, any defense or claimbased upon the

principles of waiver, res judicata, collateral estoppel, issue

preclusion, claimsplitting, or other defenses based upon any
contention that the clains raised by the United States in the
subsequent proceedi ng were or should have been brought in the
i nstant case; provided, however, that nothing in this Paragraph

affects the enforceability of Paragraph 209. This includes any
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clains through which the United States seeks additional relief
related to ASARCO s environnental managenent system

212. This Decree does not limt the United States' right to
obtain penalties or injunctive relief under RCRA, the CM, or
other federal or State statutes or regul ati ons except as
expressly specified in Paragraph 209 of this Part.

213. EPA reserves all of its statutory and regul atory
powers, authorities, rights, renedies, both | egal and equitabl e,
whi ch pertain to ASARCO s failure to conply with any of the
requi renents of this Decree, including the assessnent of
penal ti es under RCRA or the CWA

214. This Decree shall not be construed as a covenant not to
sue, release, waiver or limtation of any rights, renedies,
powers and/or authorities, civil or crimnal, which EPA has under
RCRA, CERCLA, or any other statutory, regulatory, or conmon | aw
authority, except as provided in Paragraph 209 above, however,
EPA agrees that, so long as ASARCO remains in conpliance with
Part VIl1 of this Decree, EPA shall not initiate a separate action
under Sections 3008(h) and 3013 of RCRA, 42 U.S.C. 88 6928(h) and
6933, for work to be perforned at the Facility.

215. Except as expressly provided in this Decree, conpliance
by ASARCO with the ternms of this Decree shall not relieve ASARCO
of its obligations to conply with RCRA or any ot her applicable
| ocal, state or federal |aws and regul ations, including, but not
l[imted to, the CWA and SDWA.

216. By consenting to the entry of this Decree, the United
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States does not warrant or aver that ASARCO s conpliance with
this Decree will constitute or result in conpliance with the
RCRA, the CWA, ASARCO s NPDES permts, or any other federal

State, or local permt, law, rule or regulation. Notw thstanding
EPA s review and approval of any plans fornul ated pursuant to
this Decree, ASARCO shall remain solely responsible for
conpliance with RCRA and the CWA, this Decree, ASARCO s NPDES
permts, and any other applicable federal, State, or |ocal

permt, law, rule, or regulation. Conpliance with this Decree
shall be no defense to any action comrenced pursuant to said

| aws, regulations, or permts, except as specifically provided in
Par agraph 209 of this Part.

O her dains and Parti es

217. Except as expressly provided herein, nothing in this
Decree shall constitute or be construed as a rel ease from any
claim cause of action or demand in |aw or equity, against any
person, firm partnership, or corporation for any liability it
may have arising out of, or relating in any way to, the
generation, storage, treatnent, handling, transportation,
rel ease, managenent or disposal of any hazardous wastes,
hazardous constituents, hazardous substances, hazardous
materials, pollutants, or contam nants found at, on, or under,
taken to or from or mgrating to, fromor through the Facility.

O her Applicable Laws

218. This Decree is not intended to be nor shall it be

construed as a permt. This Decree does not relieve ASARCO of
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any obligation to obtain and conply with any local, state, or
Federal permts. ASARCO, therefor, shall obtain or cause its
representatives to obtain all permts and approval s necessary
under applicable local, state, and Federal |aws and regul ati ons
and shall otherwi se conply with all applicable local, state, and
Federal requirenents. The pendency or outcone of any proceeding
concerning the issuance, reissuance, or nodification of any
permt shall neither affect nor postpone ASARCO s duties and
liabilities as set forth in this Decree.

| ndemnmi fication of the United States

219. Neither the United States Governnent, nor its agencies,
departnents, agents, and enpl oyees (the "Governnent"), shall be
held out or construed to be a party to any contract entered into
by ASARCO in carrying out activities pursuant to this Decree.

220. The Governnent shall not be liable for any injury or
damages to persons or property resulting fromacts or om ssions
of ASARCO or its contractor(s) in inplenenting the requirenents
of this Decree, or any EPA-approved work plans or planning
docunents subm tted and/ or approved pursuant to this Decree.

221. The Governnent shall not be considered agent,

i ndependent contractor, receiver, trustee and assign, in carrying
out activities required by this Decree.

XI X, COSTS OF SULT

222. Each party shall bear its own costs and attorney's fees
inthis action. Except that, should ASARCO subsequently be

determ ned to have violated this Decree, then ASARCO shall be
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liable to the United States for any costs and attorney's fees
incurred by the United States in any actions agai nst ASARCO f or
nonconpl i ance with this Decree.

XX, NOTI CES AND SUBM SSI ONS

223. Except as specified in the paragraphs herein bel ow,
when witten notification to or comunication wth the EPA DQJ,
the United States Attorney, or ASARCO is required by the terns of
this Decree, it shall be addressed as foll ows:

As to DQOJ:

Chi ef, Environnental Enforcenent Section
Envi ronment and Natural Resources Division
U.S. Departnent of Justice

Post O fice Box 7611, Ben Franklin Station
Washi ngton, D.C. 20044-7611

Ref erence Case No. 90-7-1-886

As to EPA:

At torney/ ASARCO East Hel ena Corrective Action
O fice of Enforcenent, Conpliance,

and Environnental Justice

United States Environnental Protection Agency -
Regi on VI I

999 18'" Street, Suite 500

Denver, Col orado 80202- 2466

As to the United States Attorney (unl ess otherw se
speci fied):

Chief, Cvil Division

Ofice of the United States Attorney
District of Montana

2929 3rd Avenue North, Suite 400,
Billings, Montana 59103

As to ASARCO

Robert N. Novot ny

Vi ce President

ASARCO | ncor por at ed

180 Mai den Lane

New Yor k, New York 10038
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and

M chael O. Varner

Vi ce President

ASARCO | ncor por at ed

180 Mmi den Lane

New Yor k, New York 10038

224. For purposes of Part VI

Action At East Helena) and Part VI
to be submtted shal
Proj ect Managers:

The RCRA project nmanager

Susan Zazzal i,
Mont ana O fice
U S. EPA Region VIII

301 South Park, Drawer
Hel ena, Mbnt ana 59626

The CWA proj ect manager

Gnven Jacobs,
Mont ana O fice

U S. EPA Region VIII
301 South Park, Drawer
Hel ena, Mbont ana 59626

The ASARCO proj ect manager

of this Decree (Corrective

(East Hel ena SEP) docunents

be addressed to the attention of the

(Part VIl) is:

RCRA Proj ect Manager

10096

(Part MI11) is:
CWA Proj ect Manager

10096

is:

Jon N ckel
ASARCO | ncor por at ed
100 Srelter Road, H ghway 12

East Hel ena, MI 59635

225. For the purposes of Part VI

Managenent) and Part X of this Decree (Environnmental

and Managenent System
ASARCO shal

Robert N. Novot ny

Vi ce President

ASARCO | ncor por at ed

180 Mmi den Lane

New Yor k, New York 10038
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Pr ot ecti on

docunents to be submtted in witing to

be addressed to the attention of:



and

M chael O Varner

Vi ce President

ASARCO | ncor por at ed

180 Muai den Lane

New Yor k, New York 10038

226. Docunments to be submtted to EPA shall be addressed to

the attention of:
Melissa P. Marshall, Director
Mul ti medi a Enforcenent Division (Mail Code 2248-A)
O fice of Regulatory Enforcenent, U S. EPA
401 M Street, S W
Washi ngton D.C. 20460
and
Steven W Si sk
Nat i onal Enforcenent |nvestigations Center
Bui | di ng 53
P. O. Box 25227
Denver Federal Center
Denver, Col orado 80225

227. Notifications to or conmunications with EPA, DQJ, or
the United States Attorney shall be deened submtted on the date
they are postmarked and sent by certified mail, return receipt
request ed.

228. Any notice, report, certification, data presentation or
ot her docunent subm tted by ASARCO under or pursuant to this
Decree, which discusses, describes, denonstrates, or supports any
finding or makes any representation concerning ASARCO s
conpliance or non-conpliance with any requirenent(s) of this
Decree shall contain the followng certification by a responsible
corporate officer or duly authorized representative of ASARCO

"I certify under penalty of law that this docunent and
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all attachnents were prepared under ny direction or
supervision in accordance with a system designed to
assure that qualified personnel properly gather and
eval uate the information submtted. Based on ny
inquiry of the person or persons who nmanage the system
or those persons directly responsible for gathering the
information, the information submtted is, to the best
of ny know edge and belief, true, accurate and
conplete. | amaware that there are significant
penalties for submtting false information, including
the possibility of fine and inprisonnment for know ng

vi ol ations."

Si gnat ur e

Nane
Title

A "responsi bl e corporate officer" nmeans a president,
secretary, treasurer, or vice-president of ASARCO in charge of a
princi pal business function, or any ot her person who perfornmns
simlar policy or decision-making functions for the corporation.

XXI.  MODI FI CATI ON

229. Modifications to work plans that do not
materially alter the wordplay may be nade by agreenent of the
parties and are effective and beconme an enforceable part of this
Decree upon approval by EPA in witing. Oherw se, there shal
be no nodification of this Decree without witten approval of al
of the parties to this Decree and the Court or through dispute

resol ution under this Decree. Nothing herein shall be deened to
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alter the Court’s power to enforce, supervise or approve
nodi fications to this Decree.

XXI'l.  PUBLI C COMVENT

230. The parties agree and acknow edge that final approval
by the United States and entry of this Decree and the rel ated
Decree lodged in the District Court for the District of Arizona
IS subject to notice of the |odging of the Decrees in the Federal
Regi ster, an opportunity for public comment, and consi deration of
any comrents. The United States reserves the right to w thdraw
its consent to this Decree based on public comment received on
this Decree or the related Decree |l odged in the District Court
for the District of Arizona.

231. ASARCO shall not withdraw its consent to this Decree
during the period of governnental and judicial review between
| odgi ng and entry of this Decree, and hereby consents to entry of
this Decree without further notice.

XX, CONTI NUILNG JURI SDI CT1 ON OF THE COURT

232. The Court shall retain jurisdiction to enforce this
Decree and to resol ve disputes arising hereunder as may be
necessary or appropriate for the construction or execution of
t hi s Decree.

XXI'V. TERM NATI ON

233. This Decree shall term nate upon notion of any party
after each of the follow ng has occurred:
a. ASARCO has conpleted all actions required by this

Decr ee;
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b. ASARCO has paid all nonies and penalties due under
t his Decree;

Cc. ASARCO has submtted a certification to the United
States that conditions a. and b., above, have been net; and

d. Wthin 60 days of receiving such certification from
ASARCO (or longer, if the United States notifies ASARCO t hat
additional tinme will be required), the United States has not
di sputed, in witing, ASARCO s contention that conditions a. and
b. have been net. |If the United States di sputes ASARCO s
contention, the dispute resolution provision of this Decree (Part
XVI') shall be invoked and this Decree shall remain in effect

pendi ng resol ution of the dispute by the parties or the Court.

Dated and entered this day of

UNI TED STATES DI STRI CT JUDGE
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WE HEREBY CONSENT to the entry of this Decree, subject
to the public notice requirenents of 28 CF.R § 50.7.
FOR THE UNI TED STATES OF AVMERI CA:

DATE LOS J. SCH FFER
Assi stant Attorney General
Envi ronnment and Natural Resources
Di vi si on
United States Departnent of Justice

DATE M CHAEL D. GOODSTEI N
Seni or Attorney
Envi ronnment al Enf orcement Section
Envi ronment and Natural Resources
Di vi si on
United States Departnent of Justice

DATE JOHN N. MOSCATO
Trial Attorney
Envi ronnment al Enf orcement Section
Envi ronment and Natural Resources
Di vi si on
United States Departnent of Justice

SHERRI SCHEEL MATTEUCC
United States Attorney
District of Mntana

DATE LORRAI NE D. GALLI NGER
Assi stant United States Attorney

-108-



WE HEREBY CONSENT to the entry of this Decree, subject

to the public notice requirenents of 28 CF.R § 50.7.

DATE STEVEN A. HERMAN
Assi stant Adm ni strator for
Enf or cenent
U.S. Environnental Protection Agency
Washi ngton, D.C.
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WE HEREBY CONSENT to the entry of this Decree, subject

to the public notice requirenents of 28 CF.R § 50.7.

DATE
Regi onal Adm ni strat or
U.S. Environnental Protection Agency,
Regi on VI I
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WE HEREBY CONSENT to the entry of this Decree, subject
to the public notice requirenents of 28 CF.R § 50.7.
FOR DEFENDANT ASARCO, | NC. :

DATE Name:
Title
DATE Name:
Title
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