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| . BACKGROUND

VWHEREAS, Encycl e/ Texas, Inc. (“Encycle”) owns and
operates a facility in Corpus Christi, Texas ("“Corpus Christi
Facility” or “ Encycle Facility”);

VWHEREAS, ASARCO I ncorporated (“ASARCO') owns and operates
facilities in El Paso, Texas (“El Paso Facility”), Amarillo,
Texas (“Amarillo Facility”), and in East Hel ena, Montana (“East
Hel ena Facility”) and in Tennessee (“Tennessee Mnes”) (“the
Facilities”);

VWHEREAS, the United States, the State of Texas ("State"),
on behal f of the Texas Natural Resource Conservation Conm sSsion
(“TNRCC’), and Encycle, have engaged in negotiations to resolve
envi ronment al conpliance issues at the Encycle
Facility;

VWHEREAS, the United States and ASARCO have been engaged
in national negotiations to resolve environnmental conpliance
i ssues at ASARCO facilities in a cooperative, innovative manner
W t hout the transaction costs associated with protracted
[itigation;

WHEREAS, concurrently with the |odging of this Consent
Decree (“Consent Decree” or “Decree”), Plaintiffs, the United
States of Anerica ("United States"), on behalf of the United
States Environnental Protection Agency ("EPA') and the State of
Texas, (col lectively “Plaintiffs”) are filing a conplaint (the

"Conpl ai nt") agai nst Defendants, Encycle and ASARCO as provi ded



her ei n;

VWHEREAS, the United States' clains are brought pursuant
to the Resource Conservation and Recovery Act, as anmended, 42
U.S.C 88 6901 et. seq. (“RCRA") and the Federal C ean Water Act,
33 US.C. §8 1301 et. seq.(“CWA"), and seek the inposition of
civil penalties and injunctive relief pursuant to the authority
of Section 3008(a), (g) and (h) of RCRA, 42 U.S.C. 88 6928(a), (9)
and (h), and Section 309 (b) and (d) of the CWA, 33 U S.C
§ 1319(b) and (d);

VWHEREAS, the State's clainms are brought pursuant to RCRA,
and Chapter 361 of the Texas Health and Safety Code, Tex. Health
& Safety Code Ann. 8§ 361.001 et seq. and Chapter 7 of the Texas
Water Code, Tex. Water Code Ann. 8§ 7.001 and the rules and
regul ati ons promul gated pursuant to those statutes;

WHEREAS, Encycle and ASARCO di spute the all egations of
the Conplaint, and their assent to this Consent Decree shall not
constitute or be construed as an adm ssion of liability;

VWHEREAS, an agreenent has been reached enbodied in this
Consent Decree which provides for resolution of the RCRA, CM and
State law civil clainms in the Conplaint by the United States and
Texas agai nst ASARCO, and Encycl e;

VWHEREAS, the United States and the State (collectively
“Plaintiffs”), and ASARCO and Encycle (collectively “Settlors”),

agree and the Court, by entering this Decree, finds that



settlenment of this matter, without protracted litigation, is
fair, reasonable, and in the public interest.

NOW THEREFORE, it is hereby ORDERED, ADJUDGED, and

DECREED as fol |l ows:

I'1. JURI SDI CTI ON AND VENUE

1. This Court has jurisdiction over the subject matter
of this action and over the parties pursuant to Section 3008(a)
of RCRA, 42 U . S.C. 8§ 6928(a) and Section 309 of the CWA, 33
U S C 8§ 1319, and 28 U S.C. 8§ 1331, 1345, 1355, and 1367.

2. Venue is proper in the Southern District of Texas
pursuant to Section 3008(a) of RCRA, 42 U S.C. 8§ 6928, Section
309(b) of the CWA, 33 U.S.C. § 1319(b) and 28 U.S.C. 8§ 1391 and
1395(a). The Conplaint states a claimupon which relief may be
gr ant ed.

I11. BIND NG EFFECT

3. This Decree shall apply to, and be bindi ng upon
Settlors and their successors and assigns, jointly and severally.
Settlors certify that their undersigned representatives are fully
authorized to enter into the terns and conditions of this Consent
Decree, to execute it on behalf of ASARCO and Encycle, and to
| egal Iy bi nd ASARCO and Encycle to its terns.

4. The Settlors agree to be bound by this Decree and not

to contest its validity in any subsequent proceeding to inplenent



or enforce its ternmns.

5. Except as provided in Paragraph 63, no change in
ownership or corporate or other |egal status including, but not
limted to, any transfer of assets or property, shall alter

Settlors’ responsibilities under this Decree. No |ater than

30 days prior to sale or transfer of ownership or operation of
the Corpus Christi, El Paso or Tennessee Mnes Facilities,
Settlors shall give witten notice of this Decree to each
purchaser or successor in interest. Upon such sale or transfer,
Settlors shall provide a copy of this Decree to each such
purchaser or successor in interest. The sale or transfer of
ownership or operation of the Corpus Christi or El Paso Facility
wll not relieve Settlors of their obligations under this Decree,
unl ess this Decree is nodified pursuant to Part XXVI|I
(Modification) to reflect such a change. Settlors shall notify
inwiting the United States Departnent of Justice (DQJ), EPA and
t he TNRCC of such purchaser or successor in interest at |east

30 days prior to any sale or transfer.

6. Settlors shall provide a copy of this Decree to each
contractor retained to performany activity required by this
Decree. In any action to enforce this Consent Decree, Settlors
shall not raise as a defense the failure by any of its agents,

servants, contractors, enployees, successors or assigns to take



actions necessary to conply with this Decree except as provided
in Part XXI (Force Myjeure).

| V. OBJECTI VES

7. 1t is the purpose of the parties in entering this
Decree to further the objectives of RCRA, and the O ean Water Act
and applicable State law. Al plans, studies, construction
mai nt enance, nonitoring prograns, and other obligations in this
Decree or resulting fromthe activities required by this Decree
shal | have the objective of causing Settlors to conme into
conpliance expeditiously, and remain in full conpliance with
RCRA, the CWA, and other applicable State | aw.

V. DEFI N TI ONS

Unl ess otherwi se defined herein, terns used in this
Decree shall have the neaning given to those terns in RCRA the
regul ati ons promul gated t hereunder, the Texas Solid Waste
Di sposal Act, the Texas Health and Safety Code Chapter 361, the
Texas Water Code Chapter 26, or the CWA, and the regul ations
promul gat ed t her eunder

Acceptabl e shall nean that the quality of Submttals or

conpleted work is sufficient to warrant review by the TNRCC
and/or the EPA in order to determ ne whether the Submttal or
work neets the ternms and conditions of this Decree, including
attachnents, gui dance docunents, approved Wrk Plans and/or the

TNRCC s or the EPA's witten comments. Acceptability of



Submittals or work, however, does not necessarily inply that they
w Il be approved. Approval by the TNRCC and/ or the EPA, of
Submittals or work, however, establishes that those Submttals
were prepared, or work was conpleted, in a manner acceptable to

t he TNRCC and/or the EPA

Adm nistrative Record shall nean the record conpiled and

mai nt ai ned by the EPA and the TNRCC in connection with an
adm ni strative decision regarding the inplenentation of this
Decr ee.

ANMS St andard shall nean, for purposes of this Decree

only, the ASARCO Managenent System Standard dated Novenber 17
1997 attached to the Consent Decree entered in case nunber CV-98-
3-HCCL by the United States District Court for the District of
Mont ana on May 5, 1998 and any future revisions thereto - which
af fect ASARCO s obligations under this Decree as identified and
described nore fully in Paragraphs 62-79 below. This shall not
be construed to prevent ASARCO from nodifying its AMS Standard

for all other purposes.

Area of Concern (AQC) shall nean any area where a
Rel ease to the environment fromthe Facility of any Hazardous
Wast e or Hazardous Constituents has occurred, is suspected to
have occurred, or may occur, regardless of the tine, frequency or
duration of the Release. The Areas of Concern include areas

and/ or discernible units at which solid wastes have been pl aced,



at any time, irrespective of whether the area or unit was

i ntended for the managenent of solid waste or Hazardous Waste.
Exanpl es of Areas of Concern include, but are not limted to,
landfills, surface inpoundnents, pits, waste piles, |and
treatnment units, incinerators, tank systens (including any
storage, treatnent, or accunul ation tank system), contai ner
storage units, elenmentary neutralization units, waste or

wast ewat er treatnent systens that received solid waste or

Hazar dous Waste or Hazardous Constituents, or Rel eased Hazardous
Waste or Hazardous Constituents at any tine.

ASARCO El Paso Facility shall nmean the ASARCO

| ncor porated, copper snelter, and contiguous areas under ASARCO
ownership and control in El Paso, Texas.

ASARCO perations shall nean unit(s) and conpl ex(es)

listed in Exhibit 8, which is incorporated by reference into this
Consent Decr ee.

CAP shall nean the "RCRA Corrective Action Plan (Final),"
OSVER Directive 9902. 3-2A, dated May 1994.

Conpliance Plan shall nmean a corrective action plan which

is issued to Hazardous Waste permtted facilities as required
under Texas regul ations 30 TAC 8§ 335.401 and inpl enents
conpliance nonitoring and corrective action requirenents of 30
TAC §8§ 335.156- 167 (40 CFR §§ 264.90-101).

Corrective Measures shall nean those measures or actions




appropriate to renedi ate, control, prevent, or mtigate the
Rel ease, potential Rel ease or novenent of Hazardous Waste or
Hazar dous Constituents into the environment or wwthin or from one
medi a to anot her.

EPA shall nmean the United States Environnental Protection
Agency, and any successor departnents or agencies of the United
St at es.

EMS Policy shall nmean, for purposes of this Decree only,

t he Environnental Mnagenent System Policy dated Decenber 12,
1997 attached to the Consent Decree entered in case nunber CV-98-
3-HCCL by the United States District Court for the District of
Mont ana on May 5, 1998 (and any future revisions thereto - which

af fect ASARCO s obligations under this Decree as identified and

described nore fully in Paragraphs 62-79 below). This shall not
be construed to prevent ASARCO from nodifying its EVMS Policy for
all other purposes.

Envi ronnental Compli ance Auditing Procedures shall nean,

for purposes of this Decree only, the ASARCO Environnenta
Compl i ance Auditing Procedures, Exhibit 9 hereto (and any future
revisions thereto - which affect ASARCO s obligations under this
Decree as identified and described nore fully in Paragraphs 62 to

79 bel ow - upon nutual agreenent of the parties and approval of



the Court), which describes the corporate-w de environnental
conpliance audit program This shall not be construed to prevent
ASARCO from nodi fying its Environnental Conpliance Audit
Procedures for all other purposes.

Envi ronnent al Managenent System (EMS) shall nean the

conprehensi ve corporate-level environnmental nmanagenment system
required by and detailed in Paragraphs 152 through 174 of the
Consent Decree entered in case nunber CV-98-3-H CCL by the United
States District Court for the District of Montana on May 5, 1998.

Envi ronnmental Requirenents shall nean all applicable

federal, state, and |local environnental statutes and regulations,
including permts and enforceabl e agreenents between Settlors and
the respective environnental regulatory agenci es.

Facility as used in the term*“the Facility” or in the
term“the Encycle Facility” shall nean the Encycl e/ Texas,
| ncorporated, facility |ocated at 5500 Up River Road in Corpus
Christi, Texas.

Feedst ock shall nmean a material shipped to the Encycle
Facility fromsuppliers, which is used for making Encycl e Cutput,
except for materials used at the Encycle Facility as effective
substitutes for commercial products in accordance with 40 C F. R
8§ 261.2(e)(1)(ii); or materials legitimtely used by Encycle’s
custoners as flux substitutes and reagents in accordance wth 40

CFR 8 261.2(e)(1)(ii), as approved by the TNRCC, in

-10-



consul tation with EPA

G ound Water shall nmean the water in the saturated zone

beneath the | and surface.

Hazar dous Constituents shall nmean those constituents

listed in Appendix VIII of 40 CFR Part 261 or any constituent
identified in Appendix | X of 40 CFR Part 264 or any approved
subset of Appendix | X of 40 CFR Part 264.

Hazar dous Waste shall mean hazardous waste as defined in

40 CFR 8§ 261.3 and 30 TAC § 335. 1.

| nm nent Threat shall nean any Rel ease, or threatened

Rel ease, of solid waste or Hazardous WAste or a Hazardous
Constituent, at or fromthe Facility, which may present an

i mm nent or substantial endangernent to human health and/or the
envi ronment .

Interim Measure or | Mshall nean those actions which can

be, or are, initiated in advance of inplenentation of the final
Corrective Measures.

Li qui d Feedst ocks shall nean Feedstocks that are not

Sol i d Feedst ocks.

Load shall nean a single discrete material received at
the Encycle Facility on a single manifest, bill of |ading or any
ot her shi ppi ng docunent.

Qut put shall nean the nmanaged or processed naterial at

the Encycle Facility neeting custoner specifications, which is

-11-



shi pped off-site for reclamation or use. Materials shipped off-
site for treatnent (not reclamation) and/or disposal are not
Qut put .

Par agraph(s) shall nmean a paragraph or paragraphs of this

Decree nunbered with arabic nunmerals, including all subparagraphs
cont ai ned therein.

Part shall nmean a portion of this Decree identified by an
upper case roman nuner al

Pay Metal (s) shall nmean chrom um cobalt, copper, |ead,

ni ckel, tin, and zinc, antinony, bismuth, selenium tellurium
titanium tungsten, vanadium alum num nolybdenum cadm um and
the Rare Earths as defined herein.

Permt shall nean the Hazardous WAaste Storage Permt No.
HW 50221- 001 originally issued to Encycle, by the TNRCC on
Septenber 27, 1988 and subsequent nodifications, renewals or
anendnent s, approved by the TNRCC

Precious Metal (s) shall nean gold, platinum palladium

and silver, rhodi um and rutheni um

Rare Earths shall mean ceriumgroup and yttrium group

RCRA shall nmean the Solid Waste Di sposal Act, as anended
by the Resource Conservation and Recovery Act, as further amended

by, inter alia, the Hazardous and Solid Waste Anmendnents of 1984.

RCRA Facility I nvestigation or RFlI shall nmean the

i nvestigation and characterization of the source(s) and/or

-12-



Rel eases of Hazardous Wastes and/or Hazardous Constituents and
the nature, extent, direction, rate, novenent, and concentration
of such Rel eases of Hazardous Wastes and/or Hazardous
Constituents, that have been, or may be Rel eased or nmay
reasonably be expected to be Rel eased into the environnent.

RCRA netals include arsenic, barium cadm um chrom um

| ead, nmercury, selenium and silver.

Receptors shall nean those animals (including humans) or
pl ants, and their habitats which are or may receive or be
affected by Rel eases of Hazardous Waste or Hazardous
Constituents.

Rel ease shall nean any spilling, |eaking, punping,
pouring, emtting, enptying, discharging, injecting, escaping,
seepi ng, |eaching, dunping, placing, or disposing into the
envi ronment .

Ri sk Assessnent shall nean the process or framework for

characterizing risk to human and ecol ogi cal Receptors.
Settlors refers to Encycle and ASARCO

Sol i d Feedstocks shall mean Feedstocks which contain

mnimal or no free liquids. Any free liquids, as determ ned
pursuant to 40 CFR 260.11, present in arriving shipnents of solid
Feedst ocks shall be absorbed (solidified) and/or decanted before
t he Feedstock nmay be placed as a Solid Feedstock in bins.

Subm ttal shall nean any Work Pl an, report, progress

-13-



report, or any other witten docunent Settlors are required by
this Decree to send to TNRCC and EPA.
TAC shall mean Texas Adm ni strative Code.

Tennessee M nes Facilities shall nean the follow ng m nes

and mlls owned and operated by ASARCO i n eastern Tennessee: Coy
M ne, Young M ne, Young MII, New Market Mne and MI|, and Young
M ne (Beaver Creek Shaft), all located in Jefferson County,
Tennessee; and Imel M ne, located in Knox County, Tennessee.

TNRCC shall mean the Texas Natural Resource Conservation
Comm ssion or the Executive Director for the Texas Natura
Resource Conservation Conm ssion as appropriate, and any
successor departnments or agencies.

Violation(s) shall nean actions, om ssions, failures, or

refusals to act by the Settlors that result in a failure to neet
the ternms and conditions of this Decree.

Wrk Plans shall nean the detail ed plans prepared by the

Settlors to satisfy requirenents of this Decree. The

requi renents for each Work Plan are set forth in this Decree.

Al Wrk Plans and nodi fications or anendnents thereto, shall be
incorporated into this Decree by reference and are enforceabl e
conponents of this Decree when approved in witing by the TNRCC
and/ or EPA, unless otherw se required under Part VIl of this

Decr ee.

-14-



VI . OPERATI NG REQUI REMENTS: ENCYCLE FACI LI TY
A. PERM T APPLI CATI ON

8. Settlors submtted to the TNRCC a permt renewal and
anendnent application, dated Septenber 26, 1998. Settlors shal
use their best efforts to conplete the permt application process
as expeditiously as possible.

B. CGENERAL REQUI REMENTS

9. This Consent Decree shall, in addition to the Permt,
govern industrial and Hazardous Waste nmanagenent at the Encycle
Facility. This Decree does not, however, authorize Settlors or
any entity to operate any part of the operation at the Encycle
Facility follow ng denial of any permt application related to
that part of the operation or return of such application for
i nconpl eteness [See 30 TAC 88 281.17-18 and 40 C. F.R
8§ 270.10(c)] and Settlors shall inmediately cease any unpermtted
activity for which a permt was sought and deni ed, upon recei pt
of such denial, even if an activity is interimauthorized by this
Decr ee.

10. Settlors shall conply with the applicabl e provisions
of 30 TAC Chapter 335, except as provided in this Consent Decree,
as to all aspects of the Facility regarding industrial or
Hazar dous Waste managenent for all operations at the Facility
where industrial or Hazardous Wastes have been or will be managed

that are not currently permtted. These requirenents shall be

-15-



directly enforceabl e under this Consent Decree.

11. Settlors shall cease to cause, suffer, allow or
permt any industrial solid waste or Hazardous Waste to be
stored, processed, or disposed of at the Facility as specified in
30 TAC 88 335.2 and 335.43, unless such activity is authorized by
either a permt, this Consent Decree, or other authorization from
the TNRCC after the date of entry of this Decree.

12. Settlors shall manage the follow ng types of
mat eri al s generated or received at the Facility as Hazardous
Waste until the materials are ultimately lawfully recl ai med
conpletely at Encycle, at a snelter or other legitinate
reclamation facility. Except as provided in Paragraph 12c, this
commtnment is notw thstanding any contentions by Settlors that
one or nore of the followng types of materials may qualify for
an exenption or exclusion under Subtitle C of RCRA or its
i npl enmenting regul ati ons, unless such exenption is expressly
approved by TNRCC, in consultation with EPA in witing:

a. any listed Hazardous Waste or characteristically
hazardous spent materials, or materials which contain,
or are derived from |isted Hazardous Waste or
characteristically hazardous spent materials, whether
processed at the Encycle Facility or not, unless the
characteristically hazardous spent material is treated

SO as to create a newy generated material which is

-16-



not listed, and is destined for reclamation or use;

b. any material which has been stored or processed in a
unit that has been used to store or process: listed
Hazar dous Waste, where the unit has not been properly
decontam nated as specified in Paragraph 31 prior to
storage of the material; or, characteristically
hazardous spent material which has not been properly
removed so that the contents remaining in the unit no
| onger exhibits the characteristics associated with
the spent material.

c. This provision does not apply to the foll ow ng
characteristic spent materials or |isted Hazardous
Wast es when they are used as effective substitutes for
commerci al products (specifically reagents or fluxes)
in accordance with 40 C F. R 8261.2(e)(21)(ii),, or used
as ingredients in an industrial process to nake a
product in accordance with 40 C.F. R 8261.2(e)(1)(i),

copper chloride, copper sulfate, sodi um hydroxide,
silica (sands, glass, etc.), iron hydroxide, sodium
sul fide, acids and nickel carbonate, if properly
managed.

13. Settlors agree that their managenent of the above-

described materials in accordance with the above Paragraph wll

continue during the pendency of this Decree irrespective of a

-17-



determ nation by any State, other than Texas, which purports to
exenpt said materials fromthe requirenments of RCRA for Hazardous
Wast e.

14. Except as expressly provided in this Consent Decree,
with regard to all non-exenpt Hazardous WAste managenent at the
Encycle Facility, Settlors shall conply, in particular, as
fol |l ows:

a. Settlors shall conmply with general inspection

requi renents pursuant to 30 TAC 8 335.112(a)(1)[40 CFR
Part 265 Subpart B] including 40 CFR 265. 15.

b. Settlors shall conply with the record keeping and
reporting as required by 30 TAC 8§ 335.112(a)(4) and
114 [40 CFR Part 265, Subpart E].

c. Settlors shall conduct waste anal ysis and
recordkeeping as required by 30 TAC 88 335.509-510 [ 40
CFR § 268.7].

d. Settlors shall conmply with the tank system
requirenents for storing or treating Hazardous Waste
in tanks as required by 30 TAC 8335.112(a)(9[40 CFR
Part 265, Subpart J]

e. Settlors shall comply with the container storage area
requirenents for storing or treating Hazardous Waste
in containers as required by 30 TAC 8335.112 (a)(8)

[40 CFR Part 265 Subpart 1]

-18-



Settlors shall conply with the contai nnent buil ding
requirenents for storing or treating Hazardous Waste
in containnment buildings as required by 30 TAC
§335.112(a)(21) [40 CFR Part 265 Subpart DD

Settlors shall maintain an updated contingency plan at
all tinmes as required by 40 CFR 8264.54 [Permt
Provision VIII A or, upon approval by TNRCC of a
subsequent permt nodification, renewal, or anmendnent,
the applicable permt requirenent].

Settlors shall fully conply with the applicable
closure requirenents as required by 30 TAC 8335.112
(a)(6) [40 CFR Part 265, Subpart G and Paragraphs 33-
38 and 54 of this Consent Decree.

Settlors shall fully conply with the applicable
financial assurance requirenments as required by 30 TAC
8335.112 (a)(7) [40 CFR Part 265, Subpart H and Part
| X of this Consent Decree.

Settlors shall install a nonitoring systemto
continuously neasure and record anbient air
concentrations of hydrogen cyani de and hydrogen
sulfide. [Permt Provision | X E. 3 or, upon approval by
TNRCC of a subsequent permt nodification, renewal, or
amendnent, the applicable permt requirement if any].

Settlors shall follow the approved Waste Anal ysis Pl an

-19-



(WAP), attached hereto as Exhibit 6, provide notices,
keep and provi de adequate records, conduct required
performance testing or testing using the proper test
met hods, and follow the approved sanpling and anal ysis
procedures as required by 40 CFR 8264.13(b) [Permt
Provision | X. B or, upon approval by TNRCC of a
subsequent permt nodification, renewal, or anmendnent,
the applicable permt requirenent, if any].

Settlors shall maintain all Hazardous Waste containers
in good condition as required by 30 TAC

335.112(a)(8) incorporating 40 CFR 8265. 171

Settlors shall maintain accurate lists of all itens to
be inspected at each unit and conponent on the

i nspection forns used at the Facility for inspections
as required by 40 CFR §8 264.15 [Permt Provision
[11.B.7 or, upon approval by TNRCC of a subsequent
permt nodification, renewal, or anendnent, the
applicable permt requirenent].

Settlors shall conduct required training and maintain
t he necessary personnel training docunents at the
Facility as required by 40 CFR 8264.16(d) [Permt
Provision I11.B.8 or, upon approval by TNRCC of a
subsequent permt nodification, renewal, or anmendnent,

the applicable permt requirenent].

-20-



Settlors shall post |egends in English and Spani sh as
required by 40 CFR 8264. 14(c) [Permt Provision
I11.B.10 or, upon approval by TNRCC of a subsequent
permt nodification, renewal, or anendnent, the
applicable permt requirenent].

Settlors shall transfer Hazardous Waste fromoff-site
transport trucks or railcars only in areas of the
Facility provided with appropriate secondary
containment. [Permt Provision Ill.B.13 or, upon
approval by TNRCC of a subsequent permt nodification,
renewal , or amendnent, the applicable permt
requirenent].

Settlors shall not store Hazardous Waste except as
expressly authorized by the Permt or this Consent
Decree as required by 30 TAC 8335.2 and 40 CFR 8270.1
[Permt Provision I[1B and D or, upon approval by TNRCC
of a subsequent permt nodification, renewal, or

amendnent, the applicable permt requirenent].

15. Settlors shall use all reasonable efforts to ensure

that generators conply with the mani festing requirenents as

required by 30 TAC 8335.10 and 40 CFR Part 262, Subpart B and

packagi ng,

| abel i ng, marking and placarding as required by 30 TAC

8335.63-68 [40 CFR Part 262, Subpart C and Subpart F] with

respect to the shipnment of incomng wastes from foreign and
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donmestic generators to the Encycle Facility.

16. Settlors shall conply with all applicable
requi renents for manifesting Hazardous WAaste as required by 30
TAC Chapter 335 Subchapter C [40 CFR Part 262, Subpart B] and
packagi ng, |abeling, marking and placarding as required by 30 TAC
88335.63-68 [40 CFR Part 262, Subpart C] with respect to the
shi pnent of Qutputs fromthe Encycle Facility to any | ocation,
including, but not limted to, the shipnment of Qutputs to
donestic and foreign snelters and other netal extractors, except
in the event Settlors apply for and receive a commodity-1ike
variance for any Qutputs produced at the Facility fromthe TNRCC,
in consultation with the EPA.

17. Settlors shall conply with the applicable
requi renents for exporting Hazardous Waste as required by 30 TAC
8335.76 [40 CFR Part 262, Subpart E], and shall conply with al
applicable treaties or conpacts governing the international
shi pnent of such materi al

18. Settlors shall conply with TNRCC Regul ati ons
regardi ng the managenent of Non-hazardous industrial waste as
required by 30 TAC § 335.

19. Settlors shall conply with the applicable
regul ati ons of 30 TAC 8335.12(a) [40 CFR 264, Subpart E] relating
to Hazardous Waste manifests.

20. Settlors shall conply with the applicable regul ations
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of 30 TAC 8335.152(a)(8) [40 CFR 8264.195(d)] relating to record
keepi ng.

21. Settlors shall ensure that all industrial solid waste
and any other Qutput or pollutant, is managed in such a way that
they do not cause the discharge or immnent threat of discharge
of waste into or adjacent to waters in the State, and that they
conply with the requirenents of 30 TAC 8335.4 and 826. 121 of the
Texas Water Code. |If any accidental discharge of industrial
solid waste or pollutant occurs fromany activity which causes or
may cause pollution, the individual operating, in charge of, or
responsi ble for the activity shall provide all required
notifications, including notification of the TNRCC, upon
determ nation that a reportable discharge or spill (“reportable
spill”) has occurred, as soon as possible and not |ater than
twenty-four (24) hours after the discovery. The responsible
person shall take action to inmedi ately abate contain or control
the spill or discharge and al so begi n reasonabl e response
actions. Notification and response actions shall be in
accordance with the spill requirenments found in 30 TAC Chapter
327, and renedi ation of any inpacted nedia shall conformto 30
TAC 335 Subchapter S, and any ot her applicable requirenents.
Verification sanples collected for closure of the incident shal
i ncl ude sanples sent for | aboratory analysis of all constituents

of concern contained within the spilled material or listed waste
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as specified by a Uniform Hazardous Waste mani f est under which
the material arrived at the Facility. A reportable spill that
was preventable (consistent with industry standards for
operations and mai nt enance or corrective action activities)
shall constitute a violation of this Consent Decree.

22. Settlors shall conply with Permt Provision | X A 2.
or, upon approval by TNRCC of a subsequent permt nodification,
renewal , or anendnent, the applicable permt requirenent, and
accordingly informthe TNRCC Ofice of Alr Quality and TNRCC
Permts Division of any process changes.

C.  NOTI FI CATI ON REQUI REMENTS

23. Wthin 15 days after the date of entry of this
Decree, Settlors shall submt to TNRCC conplete notification in
accordance with the requirenents of 30 TAC § 335.6, of al
Facility solid waste nmanagenent and recycling activities (i.e.
notification informati on on each of its wastes and waste
managenent and recycling units) utilizing electronic notification
software provided by TNRCC. This Submttals shall include
notification information, as appropriate, for all solid waste
managenent units including the individual tanks used in the
current industrial wastewater treatnent systemand all the units
used for the current managenent of industrial waste and Hazar dous
Wast e.

D. I NVENTORY DI SPOSI TI ON REQUI REMENTS
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24. Settlors shall conply with all applicable specul ative

accunul ation and storage limtations specified in 30 TAC § 335.1
[40 CFR 88 261.1, 261.2, and 268.50], with regard to managenent
of materials at the Facility. Settlors shall have six nonths
fromthe date of entry of this Decree, to conplete off-site
shi pnments fromthe Facility of all those materials identified on
Exhibit 7, except that Settlors shall have twelve nonths fromthe
date of entry of this Decree to conplete off-site shipnents of
ni ckel hydroxide “A” and ni ckel hydroxide “B” material unless
ot herwi se specified in any comodity-I|ike variance obtai ned by
Settlors from TNRCC. Settlors shall be allowed to store
inventory in units as described in Exhibit 7 for twelve nonths
fromthe date of entry of this Decree. Settlors shall have nine
months fromthe date of entry of this Decree to conplete off-site
shi pmrent of the present inventory of 400 tons of cathode ray tube
glass to a lawmful recipient.

E. OPERATI NG REQUI REMENTS

25. Imedi ately upon entry of this Consent Decree,

Encycle shall inplenment and follow a Facility Operating Plan for
the Facility containing at | east the follow ng chapters, which
are nore fully described in Paragraphs 27-32, bel ow

a. Operating Procedures

b. Material Managenent Areas and Processing Units

Li sting
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c. Material Tracking System Standard Operating
Procedure

d. Decontam nation Standard Qperating Procedures

e. Waste Analysis Pl an
Encycl e, however, shall have until one year fromentry of this
Decree, or the anniversary date of the contract, whichever is
sooner, to conplete inplenentation of Feedstock acceptance
procedures in Section Il1.C of Exhibit 2 for Feedstocks received
under contracts in effect at the date of |odging of this Consent
Decree. During this period, Encycle shall conply with all other
appl i cabl e procedures, and at a mninmumthe requirenents of
Par agraph 28 herein, as to these Feedstocks.

26. A paper copy of the dated, current Facility
Operating Plan (FOP) (exclusive of the chapter listing materi al
managenent areas and processing units, which nmay be maintai ned
exclusively in electronic form so |long as paper docunmentation
records changes, and dates of changes, in the status of
i ndi vi dual areas or units) shall be maintained on-site and be
made avail able for review by TNRCC or EPA representatives upon
request. In addition, dated paper copies of all previous
versions of all chapters of the FOP in use any tine after the
date of entry of this Decree shall also be maintained on-site and
be made available for review by TNRCC or EPA representatives upon

request. The primary purpose of the FOP shall be to define
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mandat ory standard operating plans, practi ces, and procedures that
Encycle will follow in accordance with Paragraph 25, to ensure
that all materials, Feedstocks, waste, and Qutputs are properly
managed for legitimate recycling of metals or other authorized
managenent. The FOP shall al so descri be procedures for ensuring
that all receipt, storage, processing, and treatnment of

i ndustrial and Hazardous Waste at the Facility is authorized as
specified by either the Permt or this Consent Decree.

27. OPERATI NG PROCEDURES - The Facility Operating Pl an
shal |l include a dated chapter that describes both general and
specific operating procedures, responsibilities, and authorities,
as appropriate, to be followed when Settlors are (a) deciding
whet her to produce a certain Qutput, (b) deciding whet her and how
to test potential feedstock materials, (c) planning and scheduling
Facility production, (d) accepting Feedstock and other materi al
shi pnents, (e) managi ng, processing, nonitoring and tracking
materials while on-site, and (f) shipping materials and Qut put
off-site. The Operating Procedures chapter shall be devel oped by
Settlors consistent with the outline included as Exhibit 2 and
shal | specifically include, at a mninum the information
described therein. Specific Feedstock acceptance criteria,
descri bed in Paragraph 28, below, shall be incorporated into the
Operating Procedures chapter of the FOP and shall be foll owed by

the Settlors at all tinmes. The Operating Procedures chapter shal
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be updated, and the date of the nobst recent revision indicated on
each page of the paper copy naintained at the Facility, whenever

any change occurs in a described procedure or a new procedure is

added. New or revised procedures shall be foll owed begi nning on

the revision date, in accordance w th Paragraph 25, above.

28. FEEDSTOCK ACCEPTANCE CRI TERI A - The Operating
Procedures chapter of the Facility Operating Plan shal
incorporate the attributes of legitimte recycling provided in EPA
gui dance at 50 Fed. Reg. 638 (January 4, 1985), 63 Fed. Reg.
28,556, 28,587 (May 26, 1998) and the nenorandum dated April 26,
1989 to Hazardous Waste Managenent Division Directors attached
hereto as Exhibit 1. The acceptance criteria and any revisions
thereto shall also consider any regul ati ons pronul gated, or
gui dance i ssued by EPA and Texas after the execution of this
Decree. The Operating Procedures chapter shall also fully
descri be Feedstock acceptance procedures in accordance with
Exhibit 2, and shall incorporate the foll ow ng:

a. Each Load of Solid Feedstock that is to be directly

bl ended with other solid Qutputs and Solid Feedst ocks
shal | contain, upon acceptance at the Facility, at

| east 2% of a principal Pay Metal (Rare Earths at 2%
total) of the intended Qutput, on a dry wei ght basis
(e.g., the copper concentration in Feedstock used to

make a copper Qutput must be at |least 29%. For
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Preci ous Metals, the Feedstock nust have a m ni mum of
0.14 troy oz./ton for gold, palladium platinumrhodi um
or ruthenium or a mninumof 5.0 troy oz./ton for
silver.

b. Each Load of Solid Feedstock that is to be
hydronetal lurgically processed shall contain, upon
acceptance at the Facility, a m ninum concentration of
a principal Pay Metal of the intended Qutput or a
m ni mum Preci ous Metal content, as specified in the

followng |ist:

Pri nci pal Sol i d Feedst ock
Pay Met al M ni nrum Concentration (dry wei ght
basi s)

Chrom um 2. 0%
Cobal t 0.59%
Copper 0. 66%
Lead 2. 0%
Ni ckel 1.04%
Tin 1.10%
Zi nc 2.0%
Ant i nony 2. 0%
Bi snut h 2.0%
Sel eni um 2. 0%
Tel lurium 2.0%
Ti tani um 2.0%
Tungst en 2.0%
Vanadi um 2.0%
Al um num 2. 0%
Mol ybdenum 2. 0%
Cadm um 2. 0%
Rare Earths 2.0 %total

Preci ous Metals

ol d 0.14 troy oz./ton
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Silver 5.0 troy oz./ton

Pal | adi um 0.14 troy oz./ton
Pl ati num 0.14 troy oz./ton
Rut heni um 0.14 troy oz./ton
Rhodi um 0.14 troy oz./ton

Each Load of Liquid Feedstock that is to be

hydronetal lurgically processed shall contain, upon
acceptance at the Facility: (1) a m ninmum concentration
of a principal Pay Metal of the intended Qutput or a

m ni mum preci ous nmetal content, as specified bel ow, and
(2) sufficient Pay Metal to yield a material containing
a principal Pay Metal of the intended Qutput at a 2%
concentration (Rare Earths at 2% total) or gold,

pl ati num pall adi um rhodiumor rutheniumat 0.14 troy
ounce/ton or silver at 5 troy ounce/ton, on a dry weight
basi s, based on current bench-scale or plant-trial
testing results. For Pay Metals, except cobalt,
titanium tungsten, vanadium and Rare Earths, the

m ni mum concentration shall be at |east 400 mlligrans
per liter. For cobalt, titanium tungsten and vanadi um
the m ni mum concentration shall be at |east 100
mlligrams per liter. For Rare Earths, the total
concentration shall be at least 5 mlligranms per liter.
For precious netals, the Liquid Feedstock shall have at
least 0.25 mlligranms per liter of gold, palladium

pl ati numor rhodium or 2.5 mlligrans per liter
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ruthenium or at least 15 mlligrans per liter of
silver.

Liquid materials received at the Facility which are not
accept abl e Feedst ocks shall be rejected, or accepted
and treated in either an authorized Hazardous Waste unit
or an authorized wastewater treatnent unit. |If the
resul ting sludge fromsuch authorized treatnent contains
a principal Pay Metal or Precious Metal neeting the
criteria of Paragraph a. above, it nmay be considered for
di rect Feedstock blending. |If the resulting sludge
nmeets the criteria specified in b. above, it may be
considered for hydrometal | urgical processing. |If the
criteriain a. or b. above are not net, the sl udge
shall not be further processed at the Encycle Facility
unl ess authorized by permt, except for dewatering in a
wast ewater treatnment unit or slurrying for purposes of
transport to a dryer prior to disposal off-site.
Settlors shall not accept Hazardous Waste exhibiting any
of the properties listed in Permt Provision IIl.A 4,

i ncludi ng radi oactivity or, upon approval by TNRCC of a
subsequent permt nodification, renewal, or anmendnent,
the applicable permt requirenent.

Settlors shall not accept Hazardous WAste that contains

in excess of 1000 ppm VOC as required by Permt
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Provision | X.C. 3 or, upon approval by TNRCC of a
subsequent permt nodification, renewal, or anmendnent,
the applicable permt requirenent.

g. Settlors shall follow all required procedures with
regard to any intent to receive Hazardous Waste from
foreign sources at the Encycle Facility as required by
30 TAC 8335.152 [40 CFR 8264.12(a)].

h. Settlors shall imediately sign and return a copy of
the signed manifest to transporters as required by
30 TAC 335.12(b)(2)(3) [40 CFR 264.71(b)(3)(4)(c)].

i. Settlors shall not dilute Quput with materials which do
not contribute to nmeet custoner specifications or other
| egi ti mate purpose.

29. MATERI AL MANAGEMENT AREAS AND PROCESSI NG UNI TS

The Facility Operating Plan shall include a chapter

containing a list of all material nanagenent areas and processing
units at the Facility. The list may be maintai ned exclusively in
el ectronic form in accordance with Paragraph 26 and the foll ow ng
provisions. Settlors shall not manage or process materials in any
area or unit not contained in the |ist.

The list, in electronic formshall be in a spreadsheet

format and contain the information noted in Exhibit 3. For each
unit, the list shall include the Encycle Facility unit nunber,

desi gnation, and description; Texas Notice of Registration (NOR
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unit nunber; and Permt unit nunber as applicable.

30. MATERI AL TRACKI NG SYSTEM PLAN STANDARD OPERATI NG
PROCEDURE

The Facility Operating Plan shall include a chapter
containing the Material Tracking System Standard Operating
Procedure (SOP)which describes procedures that Settlors shal
follow to track and docunent the novenent of incom ng Feedstock
and waste materials through the storage and processing units from
the tinme of entry in the Encycle Facility until the finished
Qut put or waste is shipped off-site. The SOP shall incorporate
the provisions of Exhibit 4, and specifically describe procedures
to track incom ng waste materials, by appropriate regulatory
classification through the storage and processing facilities to
ensure, and docunent that materials in different classes are not
i nadvertently conm ngled. The Material Tracking System SOP shal
al so ensure that Settlors are able to docunent with a high degree
of accuracy, that |isted Hazardous Waste and characteristically
hazardous spent materials are not inadvertently m xed with other
materials. |f Hazardous Waste is knowi ngly m xed with ot her
materials, the SOP shall prescribe that the m xture is handl ed and
docunented in conpliance with Hazardous Waste regul ations. The
SOP shall insure the creation of a “paper trail” that will provide
docunent ati on adequate to determne the regulatory status of al
mat eri al s managed at Encycl e/ Texas.

31. DECONTAM NATI ON STANDARD OPERATI NG PROCEDURES
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Settlors have agreed to final closure of applicable units
as provided in Paragraph 54 below. Therefore the follow ng
transitional decontam nation procedures shall apply. The Facility
Operating Plan shall include a chapter containing Transitional and
Oper ati onal Decontam nation Standard QOperating Procedures (SOPs)
for all operational units, including but not limted to tank
systens, bins, dryers, filters, and other equi pnent and units.

The purpose of these SOPs is to prevent cross-contam nation in
each unit, and to describe the transitional and operational
decontam nati on requi renents and procedures. The Decontam nation
SOPs chapter of the FOP shall be subdivided into two subchapters:
Transi ti onal Decontam nation and Operational Decontam nation. The
Transi ti onal Decontam nation subchapter shall describe (1)
decontam nati on procedures, as nore fully discussed in

subpar agraph A. below, and (2) how infornation obtained will be
used to devel op operational decontam nation SOPs. The QOperati onal
Decont am nati on subchapter shall include the devel oped SOPs for
units which will require operational decontam nation, as nore
fully described in subparagraph B. below. Encycle shall maintain
records at the Facility docunenting all transitional and

oper ati onal decontam nations. These decontam nation records

shal | be nmade avail abl e, upon request, to representatives of the
TNRCC and EPA. Docunentation shall include at a mninmumthe dates

and tines of the decontam nation, volunes of decontani nati on nedi a
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used, notation of the material contained in the unit prior to

decont am nati on, nanes of staff conpleting the procedure, results

of all sanple data, docunentation of proper collection and

di sposal of renoved contam nants and rinsate and other appropriate

supporting docunentation fromthe decontam nation

A, TRANSI TI ONAL DECONTAM NATI ON

(1) Transitional decontam nation for all equipnent
requiring transitional decontam nation as listed in
Table 5 of Exhibit 5, except for units described in
subpar agraph (2) below, shall be conpleted within 120
days after entry of this Consent Decree or, as
applicable, wthin 60 days after approval of a baseline
alternate concentration limt, except that: (a)
transi ti onal decontam nation of tanks used for
processi ng of nickel hydroxide A and the tanks that are
identified as wastewater pretreatnent tanks in Table 5
to Exhibit 5 shall be conpleted prior to these tanks
bei ng put into another service; (b) transitional
decontam nati on of any tanks out of service at the tinme
this Consent Decree is | odged shall be conpleted prior
to putting the tank back into service; and, (c)
transi tional decontam nation of tanks that are
identified as stormmvater tanks in Table 5 of Exhibit 5

shall be conpleted within sixty days of closure of the
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| agoons in accordance with Part VII of this Decree.
Certifications stating that all transitional
decont am nati on was conpl eted regardi ng the tanks
identified in Table 5 of Exhibit 5 requiring such
decontam nation, in accordance with the specified
transitional decontam nation procedures, shall be
submtted within 150 days of entry of this Consent
Decree or, as applicable, within 90 days after approval
of a baseline alternate concentration [imt, or within
30 days of transitional decontam nation for the nickel
hydr oxi de A, wastewater, stormmater reclamation and out
of service tanks.

(2) Transitional decontam nation for all bins |isted
Exhibit 5, Table 5, except nickel hydroxide bins and
bin S shall be conpleted by nine nonths after entry of
this Decree and certifications regarding these bins
shall be submtted within 30 days thereafter. Al
transitional decontam nation for the nickel hydroxide
bins as identified in Exhibit 7 and bin S shall be
conpleted by Settlors within fifteen nonths fromentry
of this Decree. Settlors shall submt a certification
stating that all transitional decontam nation was
conpleted in accordance with the specified transitional

decontam nati on procedures for these bins wwthin thirty
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30 days thereafter.

(3) The procedures for transitional decontam nation shal

i ncorporate Exhibit 5, and include at a m ni num

a. Agitating and rinsing with water or other nedia, or

hi gh pressure wash, or, if necessary, |ow pressure

wash for units that are structurally unable to

wi t hst and hi gh pressure wash;

b. Provisions for sanpling final decontam nation nedia

fromeach unit and analyzing for the eight RCRA netals.

Representative grab sanples of the unit’s final

decont am nati on nedia shall be collected and anal yzed

for eight RCRA netals follow ng nethods descri bed by

“Test Methods for the Evaluation of Solid Waste” (EPA

SW 846 Met hod 6010), “Standard Methods for the

Exam nati on of Water and WAastewater,” or Anerican

Society for Testing and Materials (ASTM Standard

Met hods (Met hod 3120). Before analysis is conducted for
the eight RCRA netals, the detection |imt of the instrument shal
be determ ned. Detection Limts shall be belowthe levels |isted
in the follow ng standard. For units that require | ow pressure
wash, if the decontam nation nedia is not |ess than the standard
(as defined in the list below), a baseline alternate concentration
l[imt(s) shall be proposed and submtted to the TNRCC for review

and approval ;
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Standard for Final Ri nsate or Media from Decontam nati on

RCRA Met al * Concentration

Arsenic 5.
Bari um 100.
Cadm um
Chrom um
Lead

Mer cury
Sel eni um
Silver

NEOROOo
coNvUIOUIOO

* Units for liquid decontam nation
media is ng/L
Units for solid decontam nation
medi a i s ng/ kg
c. Provisions for continuing decontam nation process and
analysis until final rinsate is |less than the
standard or approved baseline concentration limt,
descri bed above;
d. Provisions for docunentation of the decontam nation
process which was successful in neeting the standard for

each unit, including the volune of decontam nation nedia

used; and

e. Procedures for devel oping information obtained during
the transitional decontam nation into operational
decontam nation SOPs for each type of unit.

B. OPERATI ONAL DECONTAM NATI ON

The purpose of operational decontamnation is to prevent

the unintentional carry through of hazardous waste codes froma
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production | ot of Hazardous Waste to a subsequent production |ot.
The operational decontam nation SOPs shall include at a m ni mum
the foll ow ng el enents:
(1) Use of decontam nation procedures established in the
transi ti onal decontam nation
(2) Procedures for collection of a final econtam nation
medi a sanple fromeach unit;
(3) After collection of a sanple, generation of a random
nunber between O and 1. |[If the random nunber is equal to
or greater than 0.65 the sanple nust be anal yzed. However,
a m ni mum of one sanple nust be anal yzed for each ten
oper ati onal decontam nati ons;
(4) Sanples requiring anal yses nust be tested for the eight
RCRA netals. Representative grab sanples of the unit’s
final decontam nation nmedia shall be collected and anal yzed
for the eight RCRA netals follow ng, as appropriate,
met hods descri bed by “Test Methods for the Eval uation of
Solid Waste” (EPA SW 846 Mt hod 6010), “Standard Met hods
for the Exam nation of Water and Wastewater,” or Anerican
Society for Testing and Materials (ASTM Standard Met hods
(Met hod 3120). Before analysis is conducted for the eight
RCRA netals, the detection limt of the instrument shall be
determ ned. Detection Limts shall be bel ow the standard

as shown in the list under Transitional Decontam nati on.
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(5 Follow ng conpletion of a production | ot containing a
i sted hazardous waste in any processing unit, and prior to
placing in that unit another process lot that is not
intended to carry the sanme set of waste codes as the
previous process lot, the unit will be decontam nated using
t he appropriate operational decontam nation SOP. As soon
as the final decontam nation nedia sanple has been
obt ai ned, processing of the new process |ot may begin. |If
the final decontam nation nedia sanple is analyzed, and any
RCRA netal concentration is determ ned to be equal to or
greater than either the standard or baseline concentration
limt, the unit nust be decontam nated again i nmedi ately
foll ow ng conpletion of the subsequent process |ot.

Addi tional material may not be processed in the unit

(wi thout waste code carry-through) until one of the
foll ow ng occurs:

a. A decontam nation nedia sanple, collected foll ow ng
application of the decontam nation SOP, exhibits
concentrations of the RCRA netals that are bel ow
either the standard or established baseline
concentration limts.

b. A specific decontam nati on SOP has been devel oped
for that unit, which results in RCRA neta

concentrations in the decontam nation nedia sanple
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that are below either the standard or baseline
concentration limts.

C. For any unit that is eligible for |owpressure
decont am nation, new or revised baseline
concentration limts are proposed and submtted to
TNRCC.

(6) If new or revised baseline concentration |imts are

proposed, the new or revised baseline concentration

l[imts will be effective unless disapproved in witing
by TNRCC. |f TNRCC di sapproves one or nore new or

revi sed baseline concentration limts, the proposed

[imts will be effective only fromthe tinme they are

proposed until conpletion of the process lot that is in

production when Settlors receive notice of TNRCC s

di sapproval, or 5 days after receiving such noti ce,

whi chever is sooner. Material that is processed in the

unit after the new baseline concentration [imts are

proposed will not carry-through waste codes for as |ong
as the proposed new baseline concentration |imts are
effective.
32. WASTE ANALYSI S PLAN - The Facility Operating Plan shal
i nclude a Waste Anal ysis Plan (WAP) chapter which shall include
the WAP dated 10/26/98 (and any future revisions thereto as a

result of a permt action, or any other revisions upon nutual
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agreenent of the parties and approval of the Court), which is
attached to this Decree as Exhibit 6. Encycle shall manage waste
at the Facility in accordance with this Waste Analysis Plan, which
shal | supersede the WAP referenced in the Permit. |mediately upon
entry of this Decree, Settlors shall apply the WAP attached to
this Decree to all operations at the Facility. Settlors shall use
their best efforts to install and operate as soon as possible an
x-ray fluorescence spectroneter for use in analyzing netal content
in Solid Feedstock for conpliance with Feedstock acceptance
criteria. Between entry of this Consent Decree and the date on
whi ch the x-ray fluorescence spectroneter is operational, which
shall be no later than June 1, 1999, except for CC 5112,
preshi pnent sanples of bul k Solid Feedstocks shall be taken to
confirmconpliance with all applicable acceptance criteria,
i ncl udi ng those contained in Paragraph 28 herein. During this
period, confirmation sanples shall be analyzed on recei pt of each
shiprment. |f the preshi pnent sanpl e denonstrates conpliance with
the acceptance criteria but the confirmati on sanpl e does not
confirm such conpliance then future shipnments of such materi al
shal | not be unl oaded prior to receipt of analysis results
confirmng that the materials neet acceptance criteria.
VI 1. CORRECTI VE ACTI ON

A. CORRECTI VE ACTI ON REQUI REMENTS EAST AND WEST LAGOONS

33. Wthin 90 days of the date of entry of this Decree,
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Settlors shall submt to the TNRCC for review, possible

nodi fication and approval, a technically and adm nistratively
conplete Closure Plan for the two surface inpoundnents referred to
as the East and the Wst |agoons. The O osure Plan shall be
submtted in accordance with all applicable requirenents of 30 TAC
8§8335.8, 335.112(a)(10), 335.119, 30 TAC Subchapter S. The
closure plan shall include, at a mninmm the follow ng:

a. A detail ed description of the areas at the Facility
which will undergo closure and a detail ed, step-by-step
description of all closure activities required to
conpl ete closure of the surface inpoundnents.

b. Met hods to be used to conduct a conplete
characterization of all wastes, sludges, and subsoils
which will be renoved fromthe areas undergoi ng cl osure,
and/or which wll remain in place after closure. This
characterization shall include a proper Hazardous Waste
determ nation, in accordance with the requirenents of 30
TAC 88335.501 -335.515, including analysis using the
Toxicity Characteristic Leachate Procedure (TCLP); and
anal ysis for constituents listed in 40 CFR Part 261,
Appendi x VII1:

C. A detail ed description of nethods which will be used to
manage any |liquid wastes, sludges, and contam nated

liner materials and/or subsoils, including engineering
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specifications for a protective cap and cover, if
industrial solid waste is to be disposed of on-site;

d. A schedul e by which each closure task will be
acconpl i shed, including, at a mninum inspections to be
performed by an independent Texas registered,
pr of essi onal engi neer who wll certify that the closure
has been conpleted in accordance with the approved
Cl osure Plan. The schedul e nust indicate that closure
w Il comrence i nmmedi ately upon approval by the TNRCC and
be conpleted within the approved cl osure schedul e, which
may take account of seasonal factors, as appropriate,
such as the need to use the | agoons for stormater
managenent during the rainy season

34. Upon receipt of the TNRCC s approval or approval wth
nodi fications of the Cosure Plan, and the closure schedul e
requi red in Paragraph 33 above, Settlors shall conmence cl osure of
the Surface | npoundnents known as East and West | agoons. Settlors
shall performclosure activities in accordance with the approved
cl osure schedul e.

35. Wthin 60 days of conpletion of the closure of the
surface inmpoundnents known as East and West | agoons, a
certification report shall be submtted to the TNRCC. This report
shall include the foll ow ng:

a. Certification by a corporate officer of Encycle and



ASARCO, and by an independent Texas registered,
Pr of essi onal Engi neer that the closure was conpleted in
accordance with the closure plan approved or approved
with nodifications by the TNRCC,
b. A sunmary of the closure activities perforned,
c. A copy of the deed recordation required by 30 TAC
8335.5 or shall neet the 30 TAC Subchapter S deed
recordation requirenents (if industrial solid waste is
di sposed or left on-site);

d. The results of the determ nation nmade in accordance
wi th Paragraph 33b of this Consent Decree; and

e. Copies of all appropriate waste shipnment docunents,
| aboratory analysis results, field and | aboratory
quality control/quality assurance, and anal yti cal
procedure detection limts.

36. Wthin 90 days of entry of this Decree, Settlors shal
conply with the requirenents of 30 TAC 88 335.116 and 335. 117 and
30 TAC 8335.112(a)(5), relating to the G ound Water nonitoring
program at the two surface inpoundnents known as East and West
| agoons.

37. Wthin 90 days of the entry date of this Decree, Settlors
shall submt to the TNRCC for review, possible nodifications, and
approval, a plan which describes the necessary steps Settlors

shall take to prevent unauthorized discharges to the surface
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i npoundnents i ncl udi ng energency di scharges directly fromthe
reactor clarifier, as well as discharges fromthe wastewater
treatment system both during and after the closure of surface
i npoundnents. The plan shall also list any alternative units
whi ch Encycl e may use to nmanage wastewater during unavoi dabl e
ci rcunstances, in accordance with all applicable regul ations.
Encycl e shall also include a provision for managi ng storm water
during the closure of the surface inpoundnents.

38. Imedi ately upon receipt of the TNRCC s approval or
approval with nodifications, Settlors shall inplenent the plan
subm tted pursuant to the above section of this Decree.

B. CORRECTI VE ACTI ON FOR SOLI D WASTE MANAGEMENT
UNIL TS AND AREAS OF CONCERN

39. Corrective Action obligations -The Settlors shal
conduct corrective action as necessary to protect human health and
the environment for all Releases of Hazardous Waste and Hazar dous
Constituents fromany Solid Waste Managenent Unit (SWWJ) and/ or
Area of Concern (AOCC). The Settlors shall fulfill this obligation
by conducting Corrective Action under 30 TAC 335.167 and 40 C. F. R
Part 264.101, which consists of the RCRA Facility Investigation
(RFI), and if necessary, Stabilization/ Interim Corrective
Measures, Baseline Ri sk Assessnent (BLRA)/Corrective Measures
Study (Cv5) and Corrective Measures |Inplenentation (CM). The
Settlors shall conduct an RFI to determ ne whether Hazardous Waste

or Hazardous Constituents listed in 40 CFR Part 261, Appendix VIII

-46-



and/or 40 C. F.R Part 264, Appendi x | X have been Rel eased into the
environment. |If the TNRCC, in consultation with EPA, determ nes
t hat Hazardous WAaste or Hazardous Constituents have been or are
bei ng Rel eased into the environnent, then the TNRCC in
consultation wwth EPA, may require the Settlors to conduct
Stabilization/InterimCorrective Measures, a BLRA, a CMS and/or a
CM which is protective of human health and the environnent.
Settlors agree to performthese actions at the Facility as

requi red by TNRCC and EPA under this Decree.

40. The Settlors shall submt all deliverables to the TNRCC
and EPA. The TNRCC shall receive an original and one (1) copy of
all deliverables and EPA shall receive one copy of the sanme. The
TNRCC, in consultation with EPA, will provide the Settlors with
its witten approval, conditional approval, approval wth
nodi fication, rejection as not Acceptable, disapproval with
comments and/or nodifications, or notice of intent to draft and
approve, for any work plan, report (except progress reports),
specification or schedule submtted pursuant to or required by
this Decree. The TNRCC, in consultation with EPA, may reject and
not comment on, any Submittals which the TNRCC, in consultation
with EPA determnes is not Aacceptable.

41. UNUSED

42. SVWMJ(s) and/or AOCC(s) Required for Investigation -

Settlors shall conduct an RFI which shall include all nedia (soil,
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air, Goundwater, surface water and sedi nent) and determ ne the
full nature and extent of contam nation for each constituent. The
RFI shall include but is not limted to the SWMJs/ ACCs |i sted
below. In fulfilling this requirenment, the Settlors may include
the investigative results of the current RCRA Facility
| nvestigation (RFlI) being conpleted under its permt issued by
TNRCC.

a. 01 Landfill

b. East and West Lagoons (as provi ded above)

c. Waste Pile

d. Railroad Tracks Area

e. Feed Tanks 1 and 2

f. Road Leading to the West of Building C

g. Grain Elevator

h. Former Sludge Drying Beds

i. Reactor Carifier

j]. Facilities 1, 2, and 3

k. West Cell House

[. NOR 43

m Product Storage Building (Building C

n. Product Storage Bins

0. Building North of Facility 2 (3-sided bin)

p. Ad Casting Building

g. Any affected on- or off-site areas subject to
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Rel eases from past or current operations.
r. Storm sewer system
43. RCRA Facility Investigation (RFl) - Wthin one hundred

and twenty (120) days fromthe date this Consent Decree is entered
by the Court, Settlors shall submt for approval a Wrk Plan and
schedul e for conpletion of the RFI(s) for the SWMJs and/ or AQCCs
descri bed above. Any RFI Wirk Plan shall be prepared in
accordance wwth RCRA, its inplenenting regul ations, al
applicable, relevant and appropriate State regul ati ons and EPA and
TNRCC gui dance docunents including but not limted to the CAP and

the rel evant documents listed in Exhibit 10, RCRA Corrective

Action Reference List. The RFI Wrk Plan shall docunent the

procedures the Settlors shall use in conducting investigations
necessary to:
a. characterize the source(s) of Hazardous Waste or
Hazar dous Constituents Rel eases or potential Rel eases of
any Hazardous Waste or Hazardous Constituent;
b. identify and determ ne the presence, magnitude, nature,
extent, and the rate of horizontal and vertical
m grati on of Rel eases of Hazardous Wastes or Hazardous
Constituents fromor to affected nedia within and beyond
the Facility boundary.
C. determ ne and characterize the potential pathways of

m gration of Rel eases of Hazardous Waste or Hazardous
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Constituents, if any, at or fromthe Facility including
characterization of the geol ogy and hydrol ogy of the
Facility;
d. determ ne the degree and extent of, or threat of,
m gration of Rel eases of Hazardous Waste and Hazar dous
Constituents at or fromthe Facility;

e. identify actual and potential Receptors;

f. support the devel opnent of corrective neasure
alternatives fromwhich Corrective Measures wll be
sel ected; and

g. be definitive enough to support the selection of

Corrective Measures.

44. The Settlors shall notify the TNRCC wthin fifteen (15)
days of any discovery of any additional SWWJ or AOC subsequent to
the entry of this Consent Decree. |f the TNRCC determ nes that
there has been a Release or there is a potential for Rel ease that
warrants further investigation, the Settlors shall conduct an
i nvestigation and perform necessary corrective action in
accordance wth this Consent Decree. The Settlors shall initiate
the investigations in accordance with the approved schedul e and
shall conply with the CAP, the preanble to the regul ations that
EPA proposed in 1990 to pronulgate as 40 C.F. R Part 264, Subpart
S, and Texas regul ati ons which have been incorporated into the

federally authorized program The Settlors shall submt the
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results of the RFI to the TNRCC and EPA for approval in the form
of an RFlI Report within the tinme frame established in this Consent
Decr ee.

45. The RFI Report mnust docunent results of the
investigation(s). The TNRCC will consider the Report conplete
when the full nature and extent of the contam nation, the Quality
Assurance/ Quality Control procedures and the Data Quality
(bj ectives are docunented and the TNRCC, in consultation wth, EPA
is satisfied that all requirenments have been nmet. The Settlors
may utilize previous investigations during the RFI phase of the
Corrective Action process. After the RFlI phase is conpleted, the
TNRCC may permt the Settlors to defer certain Corrective Measures
at operating production units/areas until closure of the
units/areas or final closure. This deferral does not apply to
Rel eases which pose an I nm nent Threat to human health or the
environnent. Such Rel eases shall be addressed wi thin approved or
specified tinme franme(s).

46. Stabilization/InterimCorrective Measures (S/ 1 CM)

Program - Settlors shall propose or conduct Stabilization/
InterimCorrective Measures, as necessary, to protect human heal th
and the environnment. The Stabilization/Interim Corrective Measure
(S/ITCM Program applies to SWMJs) or ACCs for which a final
Corrective Action Renmedy has not been fornerly approved. The

obj ectives of the S/ICM Programis to renpove, decontam nate,
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and/or stabilize the source (i.e., waste and waste residues) and
contam nated nedia to protect human health and the environnent.
The Settlors may nodify the S/I1CM Program as necessary, to
achi eve these objectives.
47. The TNRCC may require or authorize the Settlors to
desi gn, construct, operate and nmaintain a S/ I CM Program for
SWMUs/ AOCs for which InterimMeasures are necessary to protect
human health and the environnent. The S/ICM Program shall be
operated until final Corrective Measures have been approved. At a
m nimum the S/1CM Program shall consist of the foll ow ng:
a. Specific performance goals to protect human heal th and
t he envi ronnent;
b. If waste or contam nated nedia is left in place, a
nmoni toring systemmy be warranted to eval uate and
determne if the objectives outlined in Paragraph 46 are
bei ng net. Al S/IICMmonitoring wells nust conply with

the requirenents of EPA's RCRA G ound-water Monitoring;

Draft Techni cal Gui dance, Novenber 1992.

C. An inplenmentation schedule to initiate and nonitor
S/ 1 Cve;

d. Submittal of a S/ICMreport specifying the design of
the S/ICMupon installation. During inplenentation of
the S/IICM periodic S/ICM Status Reports shall be

subm tted whi ch docunent that the objectives of
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Par agraph 46 are being achieved. An original copy and
one additional copy of the periodic S/ICM Status Report
shall be submtted to the TNRCC for review, and,

e. A procedure to nodify the design, as necessary, to

achi eve objectives of protecting human health and the
envi ronment .

48. Baseline Ri sk Assessnment (BLRA)/Corrective Measures Study
(CVB) - Upon approval of RFI Report, if the TNRCC, in consultation
wi th EPA determines that there has been a Rel ease of Hazardous
Waste or Hazardous Constituents (listed in 40 CFR Part 261
Appendi x VII1 and/or 40 CFR Part 264 Appendix I X) into the
environment, then Settlors shall propose a renedy, if necessary,
in accordance with the TNRCC ri sk reduction rules or as otherw se
specified by TNRCC . This wll require a BLRA and/or CVM5 Report to
be submtted for review and approval 120 days after final approval
of the RFI reports or within the tinme frame(s) specified by the
TNRCC, in consultation with EPA. This Report shall identify and
evaluate risk for all potential Receptors, and if necessary,
identify and evaluate corrective neasure alternatives and
reconmend appropriate corrective nmeasure(s) to protect human
heal th and the environnent. The BLRA and/or CMS Report shal
conply with the TNRCC Ri sk Reduction Rules (30 TAC 88 335.551-
335.569) and follow all applicable guidance docunents i ncl uding,

but not limted to, the applicable itens in the CAP and applicable
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docunents listed in Appendix A, RCRA Corrective Action Reference
List. Consistent with the objectives of this Consent Decree to
protect human health and the environnment, the TNRCC, in
consultation wth EPA nmay determ ne that certain tasks, including
i nvestigatory work, engineering evaluations, or renediation
measures study or inplenmentation are necessary in addition to the
t asks and docunents included in this Consent Decree. |If the
TNRCC, in consultation with EPA makes such a determ nation, TNRCC
shall notify the Settlors in witing that additional tasks are
necessary, and shall specify the basis and reasons for such
determ nation and the tinme frame for perform ng such work.
Settlors shall performsuch work as required by the TNRCC, in
consul tation wth EPA

49. The Settlors shall submt an Acceptable CMS report. |If
t he TNRCC and/ or EPA deens the report unapprovable then the
Government will furnish the Settlors with comments identifying
deficiencies and concerns. The Settlors shall resubmt to TNRCC
and EPA a revised CMS report which shall address the governnents’
comments. |If the EPA, in consultation with TNRCC, determ nes that
the Report is not approvable, then the EPA may nmeke the renedy
decision and Settlors shall performthe corrective action as
determ ned by EPA. Upon approval of the CMS or determ nation of
the final Corrective Measures, the Settlors shall provide the

public the opportunity to conment on any corrective action by



publ i shing public notice in a |ocal newspaper of general
circulation of the availability of the RFlI and BLRA/ CMS reports.
The TNRCC shall be responsible for collecting all public conments
and shall furnish all public cooments to the Settlors for
response. The Settlors shall conplete a Responsiveness Sunmary
report appropriately addressing all public comments. This report
shall be furnished to the TNRCC and EPA for approval prior to
distribution to the public. The Governnent shall have the
authority to nmake any changes to the Responsiveness sumrary
necessary to appropriately address public concerns. \Were
necessary, the Settlors shall nodify the CMS/ BLRA to accommbdat e
public concerns.

50. Corrective Measures Inplementation (CM) - If on the
basis of the RFI and the BLRA/CM5, the TNRCC determ nes that there
is arisk to the human health and environnent, then Settlors shal
submt for approval a CM Wirkplan(s) within ninety (90) days of
recei pt of approval of the BLRA/CVMS Report or as directed by
TNRCC. The CM Workplan shall address all of the applicable
| ocal, state and federal laws, and itens in the CAP. The CM
Wor kpl an shall contain detailed final proposed engi neering design,
nmonitoring plans and tinme franes necessary to inplenent the
sel ected renedy and assurances of financial responsibility for
conpleting the corrective action. Follow ng review and approval,

and upon installation of a corrective action system based upon the
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approved CM Workplan, the Settlors shall submt a CM Report
whi ch includes as-built drawi ngs of the corrective action system

The CM Report shall address all the applicable itens in the CAP

51. If the CM Wrkpl an proposes a |long-termrenedy, then the
CM Workplan shall be submtted as an application for a Conpliance
Plan within the tinme franmes specified by the TNRCC. All the
requi renents of the previous Paragraph apply to the
Corrective Measures inplenented through the Conpliance Plan. In
this case, inplenentation of the Corrective Measure(s) that
require long termnonitoring shall be addressed through issuance
of a Conpliance Plan. Settlors shall inplenent the plan within
the tinme frames specified by the TNRCC

52. To report the progress of the Corrective Measures, the
Settlors shall submt periodic CM Progress Reports to the TNRCC
and EPA in accordance with the schedul e specified in the

Conpl i ance Pl an, or as otherw se directed.

53. Submttals

Settlors shall provide draft and final Wrk Plans and reports
to TNRCC and EPA in accordance with the foll ow ng schedul e:

ACTIVITY DUE DATE

RFI Work pl an 120 days after date Consent
Decree has been entered by the Court

RFI Report Per schedul e contained in
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t he TNRCC approved RFI Work plan
CVS Report 120 days after fina
approval of the RFI report
or as directed by the TNRCC
CM Work plan 90 days after approval of
CVM5 Report or as directed
by the TNRCC
CM Report Per schedul e contained in
t he TNRCC- approved CM Wor k
plan or as directed by the TNRCC
VITI. FI NAL FACI LI TY CLOSURE REQUI REMENTS
54. Wthin 30 days of the entry date of this Decree,
Settlors shall submt to TNRCC and EPA for review, possible
nodi fication, and approval, a revised final Facility closure plan
and post-closure plan, as appropriate. The plan shall include
revised closure cost estimates and be witten to neet the
requi renment of 30 TAC 8335.112 (a) (6) and 40 CFR Part 265 Subpart
G The Revised Closure Plan and as appropriate, post-closure
pl an, shall include at a mninumthe units identified in Table 5
of Exhibit 5 requiring closure and the units interimauthorized in
Part X of this Decree.
| X.  FI NANCI AL ASSURANCE

55. a. Financi al Assurance: d osure

Wthin 30 days of the entry date of this Consent Decree and
thereafter, as necessary, Settlors shall update financi al
assurance coverage for the Facility to include the revised closure

cost estimates required by Part VIII above. The financial
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assurance shall be maintained in accordance with the requirenents
of the Permt and 30 TAC 335.112(a)(7)and 40 CFR Part 265 Subpart
H and this Consent Decree.

b. Financial Assurance: Corrective Action

(1) During the period that any Corrective Measures
under this Consent Decree are being inplenented, Settlors shal
establish and maintain financial security as necessary and
appropriate to assure conpletion of their corrective action
obl i gati ons.

(2) Wthin 90 days of approval or determ nation of a
CM wor kpl an as provided in Paragraph 50-51 above, and annual ly
thereafter, Settlors shall develop and maintain a single cost
estimate for the remaining corrective action work wth respect to
approved corrective neasures pursuant to this Decree. Annual cost
estimates after 1999, shall include an adjustnent for inflation in
accordance wwth 40 CF.R 8 264.142(b). Annual cost estimates
shall be transmtted with the annual progress reports required by

this decree. (Except as otherw se allowed or required below, at

Settlors’ election, Settlors shall use one or nore of the
followwng forns to establish and maintain the required financi al
security:

a. A surety bond or fund guaranteei ng performance of the

wor K;
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b. One or nore irrevocable letters of credit equaling
the total estinmated cost of the necessary assurance;

c. Atrust fund,

d. A denonstration that Settlors satisfy the
requirenents of 40 C.F. R 8 264. 143(f);

e. A guarantee to performthe work by one or nore parent
corporations or subsidiaries, or by one or nore unrel ated
corporations that have a substantial business relationship with
Settlors, provided that such guarantor establishes its ability to
provi de such security through one or nore of the nechani sns
provided in subsections a., b., c., or d., of this Paragraph, on
the same schedul e as otherwi se required herein of Settlors; or

f. A denonstration by Settlors that:

(1) they have assets located in the United States
anounting to at |east ninety percent (90% of total
assets or at least six (6) tinmes the sumof the
current cost estimate for work to be perfornmed under
this Decree and any ot her environnental obligation
and liabilities for which Settlors are providing
assurance by neans of a financial test; and

(2) It can satisfy any two of the follow ng three
criteria:

(i) Aratio of current assets to current liabilities

that equals 1.25 or greater.
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(1i)Tangi ble net worth (as defined in 40 CF. R 8§
264.141) greater than the sumof the cost estimate for
work to be perforned under this Decree and any ot her
environmental obligations and liabilities for which
ASARCO i s providing assurance by neans of a financia
test, plus $10 million.

(ti1) Either of the following alternative (A) or (B)

(A (1) Total assets less total liabilities (as these
ternms are defined in 40 CF. R 8§ 264.141) shall be no
| ess than $500 million, with “total liabilities”

i ncluding the sumof the current cost estimate for al
work to be perforned under this Decree and any ot her
obligations and liabilities for which ASARCO is
provi di ng assurance by neans of a financial test; or
(2) The ratio of ASARCO s net incone, plus
depreci ati on, depletion, and anortization, m nus
$10 million to total liabilities (as defined in 40
C.F.R 8 264.141 and subparagraph (A) (1) above) is
greater than 0. 10.

(B) A current bond rating for ASARCO s nost recent
bond i ssuance of AAA, AA, A or BBB as issued by Standard
and Poor’s or Aaa, Aa or Baa as issued by Mody's. This
bond nust be issued by ASARCO and not a corporate parent

or other affiliate. Financial calculations for purposes
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of this subparagraph f. shall be in accordance with
general ly accepted accounting principles on a
consol i dated basis, except that LIFO inventories shal
be included in “current assets” at their replacenent
cost .

(3) In any calendar year, if Settlors can show
that the estimted cost to conplete the remaining work has
di m ni shed bel ow the anmount cal cul ated at the end of the prior
cal endar year (or as previously recal culated during that cal endar
year), Settlors may submt a proposal for reduction to TNRCC and
EPA, and may reduce the anmount of the security upon approval by
TNRCC and EPA.

(4) In any calendar year, if Settlors becone
aware, or should becone aware, that the estimated cost to conplete
the remai ning Work has increased by ten percent (10% or nore
above the anmount cal cul ated by the end of the prior cal endar year,
docunentation of financial security for that increase shall be
provi ded sixty (60) days followi ng the increase in the cost
esti mat e.

(5) Should any change(s) in circunstances occur which
causes, or Settlors anticipate m ght reasonably cause in the short
term the financial security mechanismthen in place to fail to
meet the requirenents herein, Settlors shall imediately either

begin use of a different neans for financial assurance, or upgrade
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its existing affected nechanisn(s) to bring it into conpliance.
Settlors shall not have nore than sixty (60) days fromthe date on
which Settlors becone aware, or should have beconme aware of such
change(s), to cone into conpliance with this subsection

(6) Settlors may change the formof financial security
provi ded under this Part at any tine, upon notice to and approval
by TNRCC and EPA, provided that the new form of assurance neets
the requirenments of this Part.

(7) Settlors’ inability to maintain financial security
hereunder at any tine during the pendency of this Decree shall not
excuse or be a defense to allegations of failure to perform any
requi renents of this Decree.

(8) In the event of a dispute regarding financial
security, Settlors may only | ower the anmount of and/or alter the
formof the financial security after, and in accordance with an
effective informal resolution, or final adm nistrative or judicial
deci sion resolving the dispute.

(9) Settlors shall be released fromfinanci al
assurance requirenents for corrective action at the tinme the final
corrective action report required by this consent decree is
approved by TNRCC, in consultation with EPA

X | NTERIM UNI T AUTHORI ZATI ON REQUI REMENTS FOR STORACE OF
HAZARDOUS WASTE

56. In addition to the managenent of Hazardous Waste as

provided in the Permt and under Paragraph 24 of this Decree,
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Settlors are authorized to manage hazardous and i ndustri al
nonhazardous waste in the followng units subject to the
limtations specified in this Decree bel ow unless the Permt

nmodi fication required in Part VI is denied or returned for

i nconpl eteness [See 30 TAC 88 281.17-18 and 40 C F.R § 270.10(c)]
as to any of these units.

Interi mAuthorized Units and Functi ons Authori zed

a. Containnent Building - Product Bldg. 2 - nunbered Bins

Storage and treatnment (limted to bul ki ng, bl ending,
drying, and absorption/ solidification) of authorized
solid industrial and Hazardous Waste w th maxi mum
capacity 5,973 cubic yards.

b. Cont ai ner Storage Area - Truck Stagi ng Area

The Truck Staging Area shall be limted to a capacity of
4 | anes holding up to 4 trucks or eight 40 cubic-yard
roll-off containers for a storage tinme period of 10
days.

C. Contai ner Storage Area - Rail Car Loading / Unl oadi ng

St agi ng Area

The Rail Car Loadi ng/unl oading area shall be limted to
a capacity of two - 30,000 gallon railcars for a storage
time period not to exceed 10 days fromthe date of
receipt.

d. Cont ai ner Storage Area - East Contai ner Storage Area
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(Product Bld. 3)

Storage of containerized solid and |iquid Hazardous
Waste & industrial waste - maximum capacity 77,792
gal | ons.

e. Cont ai ner Storage Area - Buil di ng B.

Limted to storage of containerized |iquid hazardous
and industrial wastes with a maxi mum capacity of 242, 352
gal | ons.

57. Prior to use, Encycle shall ensure that the interim
authorized units nmeet the applicable requirenments of 30 TAC 8§8335.
112 (a)(8), (9), and (21), and 40 CFR Part 265 Subparts | and DD
except as provided in this Consent Decree.

58. In addition, within 30 days of the conpletion of
requi renents specified in Paragraph 57 Encycle shall submt
certifications conpleted by a qualified i ndependent Texas
regi stered professional engineer that the units |isted bel ow neet
the applicable requirenments of 40 CFR Part 265 as |isted bel ow

i ncludi ng the specified secondary contai nnment requirenents.

Unit Requi r ement
Product Bl d.2 (Contai nnent 40 CFR Part 265 Subpart DD
Bl d) nunbered Bins
Truck Staging Area 40 CFR Part 265 Subpart |
Rai | Car Loadi ng/ Unl oadi ng 40 CFR Part 265 Subpart |

Stagi ng Area
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East Contai ner Storage Area 40 CFR Part 265 Subpart
(Product Bld. 3) storage of
containerized liquid and solid
hazardous & ind. Waste

Bld B. To add storage of 40 CFR Part 264 Subpart
containerized |iquids

Xl . FlI ELD WORK NOTI FI CATI ON REQUI REMENTS
59. Settlors shall notify the TNRCC Corpus Chri sti
regional office in witing by mail or facsimle at |east ten
wor ki ng days prior to any sanpling event related to Corrective
Action and/or closure perfornmed pursuant to this Consent Decree.
Xl1. SUBM TTAL REQUI REMENTS
60. All correspondence, reports, and docunentation required
to be submtted by this Consent Decree for the Encycle Facility,
the Corpus Christi Conservation Easenment, or the Metals Recycling
Project shall be sent in duplicate to the foll owm ng addresses:
J. Mac Vilas, R E M Technical Specialist
Wast e Section
Enf or cenent Division, MC 128
Texas Natural Resource Conservation Comm ssion

P. O Box 13087
Austin, Texas 78711-3087

Agat ha Benjam n, Enforcenent O ficer

Hazar dous Waste Enforcenent Branch

Envi ronnental Protection Agency, Region VI
1445 Ross Avenue

Dal | as, Texas 75202-2733

with an additional copy to:

Russell Lewi s, Manager, Waste Section
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Corpus Christi Regional Ofice

Texas Natural Resource Conservation Conm ssion
6300 Ocean Drive, Suite 1200

Corpus Christi, Texas 78412-5503

Chi ef

Envi ronnment al Enf orcement Section
U. S. Departnent of Justice

P. 0. Box 7611, Ben Franklin Station
Washi ngton, D.C. 20044

Re: DQJ #90-7-1-910

For purposes of Part VII of this Decree (Corrective
Action) docunents to be submtted shall be copied to the attention
of the Project Managers:

The TNRCC proj ect nmanager i s:

Brad W ki nson

Corrective Action Section

Renedi ati on Divi sion, MC 127

Texas Natural Resource Conservation Conm ssion
P. O Box 13087

Austin, Texas 78711-3087

(512) 239-2350

The EPA project manager i s:

VWarren Arthur

Envi ronmental Protection Agency

Regi on VI

1445 Ross Avenue

Dal | as, Texas

(214) 665-8504
Al l correspondence, reports, and docunentation required to be
submtted by this Consent Decree regardi ng the ASARCO El Paso
Facility, Tire Recycling Project, and the EIl Paso Pavi ng Project

shall be sent in duplicate to the foll ow ng addresses:

J. Mac Vilas, R E. M Technical Specialist
Wast e Section
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Enforcenent Division, MC 128

Texas Natural Resource Conservation Conm ssion
P. O Box 13087

Austin, Texas 78711-3087

Sarmuel Tates, Enforcenent O ficer

Hazar dous Waste Enforcenent Branch

Envi ronnental Protection Agency, Region VI
1445 Ross Avenue

Dal | as, Texas 75202-2733

with an additional copy to:

Terry McM I | an, Manager, WAste Section

El Paso Regional Ofice

Texas Natural Resource Conservation Conm ssion
7500 Viscount Blvd., Suite 147

El Paso, Texas 79925-5633

Chi ef

Envi ronnment al Enf orcement Section

U S. Departnent of Justice

P. 0. Box 7611, Ben Franklin Station
Washi ngton, D.C. 20044

Re: DQJ #90-7-1-910

Al l correspondence, reports, and docunentation required to be
submtted by this Consent Decree regarding the Coy Mne Wtl and
Project shall be sent in duplicate to the foll ow ng address:

Compl i ance O ficer - ASARCO Coy M ne

Cl ean Water Act Enforcenent Section

Wat er Prograns Enforcenent Branch

Envi ronmental Protection Agency, Region 4
61 Forsyth St. SW

Atl anta, Georgia 30303

with an additional copy to:

Chi ef

Envi ronment al Enf orcement Section
U. S. Departnent of Justice

P. 0. Box 7611, Ben Franklin Station
Washi ngton, D.C. 20044

Re: DQJ #90-7-1-910
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Al l correspondence, reports, and docunentation required to be
submtted by this Consent Decree regarding the auditing provisions
(Part 1V) shall be sent in duplicate to the foll ow ng addresses:

Director, Multinedia Enforcenent Division
(Mai | Code 2248-A)

O fice of Regulatory Enforcenent, U S E P. A
401 M Street, S. W

Washi ngton, D.C. 20460

and

Steve Sisk

Nat i onal Enforcenent I|nvestigations Center
Bui | di ng 53

P. O. Box 25227
Denver Federal Center
Denver, Col orado 80225

with an additional copy to:

Chi ef

Envi ronnment al Enf orcement Section
U. S. Departnent of Justice

P. 0. Box 7611, Ben Franklin Station
Washi ngton, D.C. 20044

Re: DQJ #90-7-1-910

Xl ASARCO.EL PASO

61. Settlors shall conplete corrective action and renediation
pursuant to the TNRCC Agreed Order Docket No. 96-0212-M.ME issued
on August 29 , 1996.

XI'V. AUDI TI NG PROVI SI ONS

62. ASARCO shal |l conduct Environnmental Managenent
System (EMS) audits and Environnental Conpliance audits at the

OQperations listed in Exhibit 8, as further specified bel ow
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63. However, in the event ASARCO no | onger has ownership
interest or operational control at an Operation listed in Exhibit
8, ASARCO shall notify EPA in witing and provi de supporting
docunent ati on of the transaction, including copies of the
docunents effecting the transfer. ASARCO thereafter, shall no
| onger be obligated to performthe requirenents contained in Part
XIV of this Decree for that Operation.

64. Further, in the event that an Operation listed in Exhibit
8 has been placed on standby for a period of six (6) nonths or
| onger, or shut down, ASARCO shall notify EPA in witing and
provi de supporting docunentation. ASARCO thereafter, shall no
| onger be obligated to performthe requirenents contained in this
Part of this Decree for that Operation, unless ASARCO resunes
operations during the pendency of this Decree at that Operation.

ENVI RONVENTAL MANAGEMENT SYSTEMS AUDI TS

65. ASARCO shal |l devel op and inplenent a five-year EMS audit
programto assess whether an effective Environnental Mnagenent
System (EMS) is being inplenented at each ASARCO Qperation |isted
in Exhibit 8 This programw ||l commence effective January 1,
2000. The EMS audit program as further described in the
foll ow ng Paragraphs, is structured into three phases with
specific progressive objectives for each phase. The primary
objective of the Phase 1 audits (first two audits of this progran

shall be to provide ASARCO with feedback on EMS i npl enentation
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progress, and with information needed for planning future

i nprovenents. ASARCO s goal is to have substantially inplenmented
an EMS at its Operations listed in Exhibit 8 before the third
audit year of this program The primary objectives of the Phase 2
and Phase 3 audits shall be: (a) to assess the EM5S at each ASARCO
Operation listed in Exhibit 8 to determ ne whether its

i npl ementati on by ASARCO neets the criteria defined by the AMS

St andard and ASARCO EMS Policy; (b) to identify any issues that
may require further inprovenents or evaluations; and (c) to
determine if the EM5 i s being maintained, and that conti nuous

i nprovenent has been institutionalized.

66. ASARCO shall ensure that the auditors perform ng the EMS
audits and drafting the audit reports, required by this Consent
Decree, are qualified, neaning that they satisfy the the
requi renents of SO 14012 (First edition, 1996-10-01) before
conducting any of the audits required by this Decree, with the
exception that on-the-job training shall be conpleted during the
first three years after this Decree is entered by the Court.

Cl assroom training shall include successful conpletion of an
accredited |1 SO 14000 auditing course or equivalent wwthin two (2)
years after entry of this Decree by the Court. ASARCO shal
identify any and all site-specific training requirenents for the
auditors so they can effectively and safely conduct the required

audits and shall ensure that their training is conpleted prior to
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conducting an audit.

67. ASARCO shall enploy at least six (6) qualified auditors
within the Operations listed in Exhibit 8 or the ASARCO Techni cal
Services Center. These qualified auditors shall conpose the group
fromwhich the audit teans shall be selected for conducting the
conpany-led EMS audits required by this Decree. Each audit team
for Phase Il audits shall have at least two (2) qualified
auditors, one of which is designated and qualifies as a Lead
Audi tor, and neither of which is fromthe Operation being audited.
O her qualified auditors or auditors in training fromel sewhere in
ASARCO may participate or assist in the audits.

68. As part of the audit program specified in Paragraph 65
above, ASARCO shall| conduct or have conducted EMS audits at each
ASARCO Operation listed in Exhibit 8 in accordance with
subpar agraphs A through C, below. Ceneral audit requirenents are
further identified in Paragraphs 69 and 70.

A Phase 1 - Audit Years 1 and 2 (2000 and 2001). These

EMS audits shall be conducted by qualified auditors, as
descri bed by Paragraphs 66 and 67, at each ASARCO
Qperation listed in Exhibit 8  These audits shal

i ncorporate the follow ng provisions and the objective
shal |l be as stated in Paragraph 65.

1. To verify progress on those el enents addressed by

each Qperation’s EMS Devel opnment Pl an (EMS Devel opnent
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Pl ans are required by Paragraphs 165 and 166 of the
ASARCO Mont ana Consent Decree, Civil Action No. 98-3-H
QL) ;
2. To eval uate, where systens have been i npl enent ed,
conformance to the environnental criteria specified
in the AMS Standard and ASARCO Environment a
Managenent System Policy; and
3. To determ ne whether ASARCO is effectively
communi cating environnental requirenents to affected
parts of the organization, including contractors and
on-site service providers.
B. Phase 2 - Audit Years 3, 4 and 5 (2002,
2003 and 2004). These annual EMS audits shall be
conducted by qualified auditors, as described by
Par agraphs 66 and 67, at each ASARCO Operation listed in
Exhibit 8. These audits shall incorporate the follow ng
provi sions and shall be conducted in accordance with | SO
14011 (First edition, 1996-10-01), using |ISO 14010
(First edition, 1996-10-01) as suppl enental gui dance.

Each audit’s objectives shall be as stated in Paragraph

The EMS audit shall enconpass an eval uation of the
adequacy of EMS inplenentation, fromthe Operations nmanager down

t hrough the Qperation. The auditors shall determ ne confornmance
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of the EMS with the AMS Standard and ASARCO EMS Policy, by
assessing the foll ow ng:
1. Whether there is a defined programor planned task
for the EMS el enent;
2. Wether the program or task has been inplenented, is
bei ng mai ntai ned, and to what extent;
3. Adequacy of each Operation’s internal self-
assessnent procedures for prograns and tasks
conposi ng the EMS;
4. \Whether ASARCO is effectively comrunicating
environmental requirenents to affected parts of the
organi zation, including contractors and on-site
servi ce providers;
5. Whether further inprovenents should be made to the
EMS; and,
6. Wiether there are observed deviations from ASARCO s
witten requirenents or procedures.
C. Phase 3 - Audit Years 4 and 5 (2003 and 2004). By the end
of Phase 3, one EMS audit shall be conducted at each

Qperation listed in Exhibit 8. ASARCO shall contract for
a qualified, independent, third-party auditor(s) (Contract
Auditor) to conduct these audits. The Contract Auditor wll be

sel ected and paid by ASARCO. ASARCO shall provide a copy of this
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Consent Decree to each Contract Auditor who is retained to conduct
any of the EMS audits required by this Consent Decree. Not |ater
than 30 days before the first audit conducted by the Contract

Audi tor, ASARCO shall provide to EPAin witing: (1) the nane,
affiliation and address of the Contract Auditor(s) sel ected by
ASARCO to conduct the Phase 3 audits at each Operation listed in
Exhibit 8 and (2) denonstrate how the sel ected Contract Auditor
satisfies the qualification requirenents of |1SO 14012 (First
edition, 1996-10-01). Each Contract Auditor nust be capabl e of
exerci sing the sane independent judgnment and discipline that a
certified public accounting firmwould be expected to exercise in
auditing a publicly held corporation.

The audits conducted by the Contract Auditor shall conform
to the requirenents stated in Paragraph 68 B above, and shall not
be conducted concurrently with the Phase 2 audits. The Contract
Audi tors may al so report on areas of concern identified during the
course of the audits, that, in their judgenent, nerit further
review or evaluation for potential environnental or regulatory
i npacts.

69. ASARCO shall prepare and provide to EPA, by January 31 of
each year of the Phase 2 and 3 audit prograns required by this
Consent Decree, a schedule indicating the nonth during which the
EMS audit wll be conducted at each ASARCO (Operation. The

schedul e may be revised by ASARCO, provided the required EVS
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audits are conducted in accordance wth this Consent Decree.

70. For each EMS audit in Phase 2 and Phase 3, ASARCO shal
prepare, or have prepared, a witten EMS Audit Plan, Audit Report,
and EMS Audit Action Plan for the Operation. Each Action Plan
shal | be developed in a tinely fashion and corrective actions
shal | be inplenented in an expeditious manner.

71. ASARCO shall prepare an Annual Report for the Phase 2 and
3 EMS audits required by this Consent Decree. The Annual Report
shall be submtted to EPA by January 31 of the year follow ng the
year in which the audits were conducted (i.e., reports are due in
2003, 2004 and 2005). The report shall list the dates and
| ocations at which audits were conducted, the personnel who
conducted each audit, and the date the Action Plan was drafted.

It shall also contain a certification by a responsible corporate
officer that all required audits were conducted in accordance with
the provisions of this Decree.

COMPLI ANCE AUDI TS

72. ASARCO shall conduct a five-year conpliance audit program
to assess ASARCO s conpliance at all ASARCO Operations listed in
Exhibit 8. This programw || commence effective January 1, 2000.
ASARCO shall follow the Environnmental Conpliance Auditing
Procedures, attached hereto as Exhibit 9, when conducting these
conpliance audits at ASARCO Qperati ons.

73. ASARCO shall ensure that the auditors performng the
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envi ronnental conpliance audits and drafting the audit reports,
required by this Consent Decree, are qualified, meaning that they
satisfy the the requirenents of SO 14012 (First edition, 1996-10-
01) before conducting any of the audits required by this Decree,
with the exception of the on-the-job training requirenents. Al

| ead auditors shall satisfy the on-the-job training requirenments
bef ore conducting any of the audits required by this Decree.
Classroomtraining may include internally devel oped instruction on
envi ronnment al conpliance auditing. ASARCO shall identify any and
all site-specific training requirenents for the auditors so they
can effectively and safely conduct the required audits and shal
ensure that their training is conpleted prior to conducting the
audi t .

74. ASARCO shall enploy at least six (6) qualified auditors
within the Operations listed in Exhibit 8 or the ASARCO Techni cal
Services Center. These qualified auditors shall conpose the group
fromwhich the audit teamshall be selected for conducting the
conpany-1l ed environnental conpliance audits required by this
Decree. Each audit team shall have at |least two (2) qualified
auditors, one of which is designated and qualifies as a Lead
Audi tor, and neither of which is fromthe Operation being audited.
O her qualified auditors or auditors in training fromel sewhere in
ASARCO may participate or assist in the audits.

75. ASARCO shal |l prepare and provide to EPA an annua
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schedul e i ndicating the nonth during which the conpliance audit
W Il be conducted at each ASARCO Operation, by January 31 of each
year, beginning in 2000 and ending in 2004. The schedul e nay be
revi sed by ASARCO, provided the required conpliance audits are
conducted in accordance wth this Consent Decree.

The general audit schedule shall be as follows, for
Qperations listed in Exhibit 8.

YEAR OPERATI ONS AUDI TED

2000 Goup 1
2001 Groups 1 and 2
2002 Goup 1
2003 Groups 1 and 2
2004 Goup 1

76. ASARCO shal |l devel op Audit Reports and Action
Pl ans for each environnental conpliance audit required by this
Decree in accordance with the provisions of the Environnental
Conpl i ance Auditing Procedures. Each Action Plan shall be
developed in a tinely fashion and corrective actions shall be
i npl enented in an expeditious manner.

77. ASARCO shall submt annual reports to EPA containing a
certification by a responsible corporate officer that the
conpliance audits conducted during the reporting period pursuant
to this Decree, were perfornmed in accordance with the
Envi ronnment al Conpliance Auditing Procedures and in accordance

with the provisions of this Decree for all ASARCO Operations

listed in Exhibit 8 audited during the reporting year. The Annual
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Reports shall be submtted to EPA by January 31 each year,
begi nning in 2001 and ending in 2005. The report shall list the
dates and | ocations at which audits were conducted, the personnel
who conduct ed each audit, and the date the Action Plan was
witten.

78. ASARCO shall enter into a contract wwth a qualified,
i ndependent, third-party audit consultant ( “Consultant Auditor”)
to conduct all Conpliance Audit Program Conformance Revi ews of
ASARCO s environnmental conpliance audits required by this Decree.
The objective of these Confornmance Reviews shall be to determ ne
i f ASARCO s conpliance audits are being conducted in conformance
wi th the Environnmental Conpliance Auditing Procedures and the
fol |l ow ng provisions.

A. Compliance Audit Program Confornmance Revi ew Schedule - The

Conf or mance Revi ews shall be conducted in accordance with the

foll ow ng schedul e.

CONFORVANCE REVI EVWG*

YEAR COVPLI ANCE AUDI TS GROUP_1 GROUP_2

2001 G oups 1 and 2
2002 Goup 1
2003 Goups 1 and 2
2004 Goup 1

PNNDN
ORrON

* For Goup 1 Operations, a Conformance Review of the
envi ronmental conpliance audits at the East Hel ena Lead Snelter

and the Encyl e/ Texas Pl ant shall be conducted tw ce during the 5-
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year conpliance audit programrequired by this Decree. For Goup
2 Qperations, one of the Conformance Reviews shall be conducted on
a conpliance audit of the Tennessee M nes Division conducted
during the conpliance audit programrequired by this Decree. The
Consul tant Auditor shall select other Operations whose conpliance
audits will be reviewed for conformance with the Environnental

Conmpl i ance Auditing Procedures.

B. Sel ecti on of Consultant Auditor

ASARCO, prior to Septenber 1, 2000 , shall propose to EPA for
approval, the selection of an independent Consul tant Auditor
who neets the qualification requirenents of SO 14012 (First
edition, 1996-10-01); and has expertise and conpetence in the
regul atory prograns under federal and state environnental

| aws. The Consultant Auditor will be paid by ASARCO The
Consul tant Auditor nust not directly own any stock in ASARCO
or in any parent or subsidiary, and nust have no other direct
financial stake in the outcone of the conpliance audits
conducted by ASARCO pursuant to this Consent Decree. The
Consul tant Auditor nust be capabl e of exercising the sane

i ndependent judgnent and discipline that a certified public
accounting firmwould be expected to exercise in auditing a
publicly held corporation. |[If ASARCO has any ot her

contractual relationship with the Consultant Auditor, ASARCO
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shal | disclose to EPA such past or existing contractua
relationships. EPA wll notify ASARCO in witing of its
approval or disapproval as expeditiously as possible. | f,
in EPA's judgnment, such past or existing relationship would
affect the Consultant Auditor's ability to exercise the

i ndependent judgnent and discipline required to conduct the
Conpl i ance Audit Program Confornmance Review, such Consultant
Audi tor shall not be retained by ASARCO and anot her

Consul tant shall be proposed within thirty (30) days of
ASARCO s recei pt of EPA's determ nation. |f ASARCO wi shes to
contract a new Consul tant Auditor, ASARCO shall notify EPA in
witing and provide an explanation for the change, and shal
propose anot her Consultant Auditor to EPA for approval. Any
subsequent Consul tant Auditor nust satisfy the qualification
requi renents of this Paragraph.

Conf or mance Revi ew Wr kpl an

ASARCO shal |l provide a copy of this Consent Decree to each
Consul tant Auditor who is retained to conduct any of the
conformance reviews required by this Consent Decree. Wthin
sixty (60) days prior to the beginning of the first

Conf ormance Review, the Consultant Auditor shall prepare and
submt to ASARCO and EPA, for review and comment, a proposed
Wor kpl an for the Conpliance Audit Program Conformance Revi ew.

The proposed Wirkpl an shall specify the Consultant Auditor's
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pl an for conducting the conformance reviews, and shall be
designed to neet the objectives and criteria set forth in
this Part. The Workplan shall describe the procedure for
annual |y selecting the Operations whose conpliance audits
will be reviewed for conformance with the Environnental
Conpl i ance Auditing Procedures. The Consultant Auditor shal
foll ow t he approved wor kpl an when sel ecti ng Operations’
audits and conducting the Conformance Reviews required by
this Decree. ASARCO shal |l cooperate with the Consultant
Audi tor in connection with the preparati on and subm ssi on of
this Worrkplan, and its subsequent execution. ASARCO shal
provi de the Consul tant Auditor docunents necessary for
conducting the conformance review, including, but not limted
to, audit procedures, reports, and action plans, as well as
access to audited Operations and staff participating in the
conpliance audits.

Conpli ance Audit Program Confornance Revi ew Report Submtta

The Consultant Auditor shall prepare and submt a Conformance
Revi ew Report to ASARCO in a tinely fashion. ASARCO

t her eupon, shall submt the Conformance Revi ew Report
prepared by the Consultant Auditor to EPA by January 31 each
year, beginning in 2002 and ending in 2005. This report
shal | descri be ASARCO s conformance and instances of non-

conformance with the Environnmental Conpliance Auditing
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Procedures, and shall contain the follow ng information
listed in 1 SO 14010 (First Edition, 1996-10-01), Section 4.7
(“Audit Report”).
1. The identification of the Operations reviewed by the
Consul tant Auditor;
2. The objectives and scope of the Confornmance Review,
3. The criteria against which the Conformance Review
was conduct ed;
4. The period covered by the Conformance Review and the
date(s) it was conduct ed;
5. The identification of the Conformance Review team
menbers;
6. The identification of the ASARCO representatives
participating in the Confornmance review,
7. A statenent of the confidential nature of the

contents;

@

The distribution for the Conformance Revi ew Report
9. A summary of the Conformance Revi ew process,

i ncl udi ng any obstacl es encount ered;
10. The concl usions of the Conformance review,
i ncl udi ng the conformance and instances of non-
conformance, if any, with the Environnental
Conpl i ance Auditing Procedures; and

11. The tineliness and thoroughness of the conpliance
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audits, whether an Action Plan was devel oped and
i npl enent ed, and whet her the Action Plan was
ef fecti ve when conpl et ed.

XV. SUPPLEMENTAL ENVI RONMVENTAL PRAJIECTS

CORPUS CHRI STI ENVI RONMVENTAL EASEMENT
79. a. Wthin 15 days of entry of this Consent Decree,

Settlors shall file the executed Deed of Conservati on Easenent

(“Easenent”) attached hereto as Exhibit 11, in the Recorder’s
O fice or Registry of Deeds [or other appropriate |and records
of fice] of Nueces County, State of Texas. It is the purpose of
t he Easenent to assure that the property will be retained forever
predom nantly in its natural condition, with certain adaptations
for public use, and to prevent any use of the property that wll
significantly inpair or interfere with the conservation and public
enj oynent and education values of the property. Settlors shal
confine the use of the property to such activities as are
consistent with the conservation purposes of the Easenent,
including, without limtation, habitat enhancenent and
conservation, public use, environnental research and nonitoring,
and educati on.

b. Wthin 60 days of entry of this Consent Decree,
Settlors shall conplete a biological assessnent of the Property
which will provide all necessary information for the devel opnent

of a managenent plan for the property. Wthin 90 days of the
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entry of this Consent Decree Settlors shall develop, in
consultation wth [ocal subject matter experts famliar with the
bi ol ogy and ecol ogy of the Corpus Christi ecosystem who shal

i ncl ude persons with biological expertise fromthe |ocal canpus of
Texas A and M University, and submt for review and approval, or
approval with nodifications, to TNRCC and EPA, a proposed
managenent plan (the “Plan”) for the property that inplenents the
pur pose of the Easenent attached hereto as Exhibit 11. The
proposed plan shall include, but not be limted to:

(1) confirmation that the subject property has been renedi ated as
approved by the TNRCC by its letter dated January 6, 1999;

(2) proposed upgrades to the property consistent with use as a
conservation area open to the public, including, trails, markers,
di spl ays, and other anenities appropriate for the devel opnent of
an outdoor environmental education area; (3) steps to be taken to
enhance and preserve the property to advance the goal s of
conservation; (4) the proposed |ocation for the permanent and
secure installation of an air nonitoring station which wll be
mai nt ai ned and checked periodically by TNRCC personnel; and

(5) proposed neasures to obtain conmunity invol venent in the
establ i shment and mai nt enance of the property, including, public
coment on the proposed managenent plan and scheduling of public
nmeetings as necessary to address comrunity concerns relating to

t he managenent pl an.

-84-



c. Settlors shall inplenment and fund said plan in accordance
with the approved schedul e upon approval of said plan by TNRCC and
EPA. Settlors, their heirs and assigns, shall maintain this
Easenent, attached hereto as Exhibit 11, in accordance with its
terms and will confine the use of the property to such activities
as are consistent with the purposes of the Easenent, including,
without Iimtation, habitat enhancenent and conservation, public
use, environnmental research and nonitoring, and education into
perpetuity.

d. If Settlors conpletely fail to establish the conservation
area as provi ded above, Settlors shall pay a stipulated penalty to
TNRCC and EPA of $1.0 nmillion.

80. EL PASO PARTI CULATE MATTER REDUCTI ON PROJECT

a. ASARCO shall spend a m ni mum of $1, 850,000 over a five
year period to pave roads, alleyways, parking |lots and/or nedi ans
in the El Paso, Texas area.

b. The purpose of this Suppl enmental Environnental Project
(SEP) is to protect human health and the environnment by reducing
t he amount of particulate matter in the air in the El Paso, Texas
air shed area.

c. Beginning in the year 2000, ASARCO shall spend a m ni num
of $370, 000 each year (plus or mnus 10% per year, as long as the
total after five years is $1,850,000) for five consecutive years

to conplete its obligations under this SEP. Each paving project
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shal | neet applicable paving specifications of the Texas
Departnent of Transportation, City of El Paso, El Paso County or
the University of Texas at El Paso.

d. For each year, not later than the end of January, ASARCO
shall nmeet wth representatives of the TNRCC, EPA, the El Paso
City-County Health and Environnmental District, the Public Wrks
Departnent of the City of El Paso, and the University of Texas at
El Paso (the “Representatives”) to identify eligible projects with
an aggregate estimted paving cost of at |east $500,000 that will
be eligible for paving during the cal endar year (“eligible
projects ”) based on the purposes specified in subparagraph 80b.
above. The date and | ocation of each neeting shall be set by
agreenent of the Representatives. |In the event of a di sagreenent
anong the Representatives regarding eligibility of a project for
paving the EPA's decision as to eligibility shall prevail.

e. Each year ASARCO shall select projects totaling at |east
$370,000 (plus or mnus 10% as long as the total after five years
is $1,850,000) fromthose projects deternined by the
Representatives or EPAto be eligible for that year, and shal
conplete the selected projects by contracting with a public or

private entity to conduct the paving.

f. By January 31 of 2001 and of each of the follow ng four

years, ASARCO shall docunent that it contracted for the conpletion
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of paving projects selected fromeligible projects and expended a
m ni mum of $370, 000. 00 per year (plus or mnus 10% per year, as
long as the total after five years is $1,850,000) on the projects
by submtting to EPA and TNRCC a detail ed accounting of its

contracting and paynents for the paving.

g. This SEP shall be deenmed conpl ete when ASARCO has
docunented that it has expended $370,000 per year for five years
on paving projects (plus or mnus 10% per year, as long as the
total after five years is $1,850,000) fromthe eligible projects
identified for each year and that these projects have been
conpl eted and EPA has verified that ASARCO has conpl eted at | east
$1, 850,000 of eligible projects. EPA nmakes no warranty or

representation as to the quality or maintenance of the paving.

h. For each failure to neet the deadlines associated with
this SEP, ASARCO shall pay the follow ng stipul ated penalties:
(1) failure to conplete and docunent pavi ng project
contracting and expendi tures aggregating $370, 000 (plus or m nus

1099 to EPA for any year of the project by January 31" of the

followi ng year: $2,000 per day until contracting and expenditures
have been conpl eted and docunent ed.
(2) failure to conplete paving projects worth at |east a

total of $1,850,000 by the end of the five year project period:
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$3000 per day until the projects are conpl et ed.

81. TENNESSEE M NES WETLANDS PRQJECT - COY M NE

a. In addition to work already performed by ASARCO to
address the CWA viol ations at ASARCO s Tennessee M nes alleged in
t he Conpl ai nt, ASARCO shall performthe follow ng Suppl enenta
Environnental Project (“Coy Mne SEP") designed to restore diverse
native riparian and wetl and vegetation comunities in a four-acre
fl oodplain portion of the Coy Mne site al ong Missy Creek.

Proj ect objectives that support this goal include:

b. G ade the area to formnatural wetland topography that
pronotes wetland function, creates wetland habitat for vegetative
communi ties, expands and enhances wildlife habitat, and integrates
the area into the | andscape;

c. Construct the wetland area wth appropriate substrate
materials to enhance the establishnment of vegetation and wildlife
habi t at ;

d. Grade and vegetate non-wetland perineter sites in the
project area to diversify the ecosystem creating riparian and
upl and vegetation and wldlife habitat adjacent to the wetl and
ar ea;

e. Establish vegetative screening of urban and industri al
| ocations along the project area perineter to enhance wildlife
habi tat and reduce | ocal noise and air pollution.

St at enent of SEP Wor k

f. The Coy Mne SEP is further described in the Proposed
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Suppl enent al Environnmental Project (SEP) for the ASARCO Coy Unit,
Hydronetrics, Inc., January which is appended as Exhibit 12 (the
“Coy Mne Proposal”). In order to determ ne the success of this
COY Mne SEP for creating a wetlands habitat, a target wetland in
the general area of the Coy Mne will be identified (the “Target
Wet | and”) for conparison purposes. The vegetation and wildlife
density and diversity will be neasured within the Target Wetl and
usi ng transect surveys and/or other survey techni ques approved by
EPA.

g. ASARCO wthin sixty (60) Days after the effective
date of this Consent Decree, shall submt to EPA (Region 4) for
approval a Statenent of SEP Wirk which incorporates the provisions
of the Coy M ne Proposal and a schedule for conpletion of the work
set forth in the Coy Mne Proposal. D sputes between EPA and
ASARCO concerning the Statenent of SEP Work shall be resolved in
accordance with Part XXIl1 (D spute Resolution) of this Consent
Decr ee.

ASARCO nust obtain all necessary permts and consents

h. Nothing in this Consent Decree shall be construed as
an authorization or permt to construct the Coy Mne SEP. ASARCO
shall be solely responsible for obtaining all necessary permts
and consents. Failure to obtain such permts and consents in a
tinmely fashion shall not relieve ASARCO of its obligations
pursuant to this Consent Decree. However, in the event ASARCO

after using its best efforts, is denied any necessary permt
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certification, authorization or approval to inplenent all or any
part of the Coy M ne SEP, ASARCO shall notify EPA in witing
within fifteen (15) days of receipt of such notice. ASARCO shal
thereafter pay a stipulated penalty in accordance with the
provi si ons of subparagraph (j) bel ow.

Conpl eti on of the SEP

i. The growt h and devel opnent of vegetation and the
presence of wildlife will be nonitored at the site for three years
follow ng the conpletion of construction. Monitoring of
reference vegetation will be conducted in a manner simlar to the
met hod that was used at the Target Wetlands to establish diversity
and density. If at any tinme prior to the end of three years, the
diversity and density of the wetlands vegetation is equal to or
greater than seventy (70) per cent of the wetlands reference
vegetation at the Target Wetlands, the project wll be deened a
success. This determnation will be made by EPA.

Stipul ated Penalty for SEP

j. (1) In the event that ASARCO is unable to inplenent al
or substantially all of the Coy M ne SEP, ASARCO shall pay a
stipul ated penalty of $200,000. (2) If, after three years
followi ng the conpletion of construction, the Coy Mne SEP is not
deened a success as defined in Paragraph 81(i)above, ASARCO may
apply to EPA for up to an additional twelve (12) nonths to achieve
the 70 percent objective. In the event it does not achieve the

objective prior to the expiration of any extension of tine granted
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by EPA, ASARCO wi || pay a stipulated penalty cal cul ated by
mul tiplying $100,000 by a factor derived by deducting from 70
percent (0.7) the percentage of density and diversity actually
achieved. This determ nation shall be made by EPA. (3) If the
Coy M ne SEP is deened a success as defined in Paragraph
81(i)above, but ASARCO s net total expenditure was |less than
$260, 000, ASARCO shall pay a stipulated penalty of $100,000, in
accordance with the paynent provisions of Part Xl X (Stipul ated
Penal ties) of this Decree. Any sti pul ated penalty inposed shal
be paid in accordance with the paynent provisions of Part X X
(Stipulated Penalties) of this Decree.

82. For so long as this Decree is in effect, Settlors agree
t hat whenever they publicize any of the supplenmental environnmental
projects performed under this Decree or the results of any of
these projects they will state in a prom nent manner that the
proj ect was undertaken as part of the settlenment of an enforcenent

action.

XVlI. RECYCLI NG PRQAJECTS

83. EL PASO DI SCARDED TI RE RECYCLI NG PRAJECT

ASARCO agrees to performthe followng tire recycling
project at the El Paso Facility:

a. For the five years fromthe date this Consent Decree is
entered, during all periods that the El Paso snelting furnace is
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operating and utilizing coke for snelting, ASARCO shall recycle,
by charging to the snelter as a substitute for coke, at |east 1200
tons per year of discarded shredded autonobile and truck tires.
This required yearly recycling rate shall be prorated for periods
that the snelter is not operating.

b. In the event ASARCO fails to performthis recycling
project as provided in a. above, ASARCO shall pay stipul ated
penalties at the rate of $111, 000 per year prorated to account for
any performance during the year.

84. CORPUS CHRI STI METALS RECYCLI NG PROJECT

Settlors agree to performthe follow ng netals recycling
project at the Corpus Christi Facility:

a. For a period of five years commenci ng one year fromthe
date this consent decree is entered, Settlors shall use
i nnovati ve el ectrow nning technology to recycle at | east an
average of 522,000 pounds of nickel, copper, chronme and/or tin per
year from wastes such as wastewater treatnment sludges, rinse
wat ers, spent etching solutions and spent plating baths from netal

finishing operations.

b. In the event Settlors fail to recycle as provided in a.
above, a total of 2,610,000 pounds of nickel, copper, chrone or
tin over the five year period beginning one year fromthe date of
entry of this decree, Settlors shall pay a stipulated penalty of

$2, 250, 000 prorated to account for any recycling performed as
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required in a. above.

85. Unused
XVIl. REPORTI NG

86. Al reports to be filed pursuant to this Consent Decree
(1 ncluding reports under approved Statenents of Wrk and reports
required by this Part) shall be considered reporting obligations
subject to Part XIX (Stipulated Penalties).

Annual Reporting: Overall Consent Decree Conpliance

87. In addition to the other reports required by this Consent
Decree, Settlors shall submt annual certified progress reports
regarding their conpliance with this Consent Decree to EPA and
TNRCC, except that Settlors shall submt progress reports
regardi ng the Corpus Christi environnental conservation area
project sem -annually until the conservation area is fully
established. These sem -annual reports shall be provided no |ater
than the 20'" day of January and the 20'" day of July.

88. The annual progress reports are to be sent to EPA and
TNRCC starting no later than the twentieth (20th) day of January
after this consent decree is entered for as |long as the Consent
Decree is in effect. Each report is to provide a summary of the
previous year’s activities performed by Settlors’ to conmply with
this Consent The report shall, at a m ninum

a. Describe the actions, progress, and status of al
activities which have been undertaken pursuant to this

Decr ee;
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Identify any requirenents under this Decree that were not
conpleted in a tinely manner, and problem or anticipated
probl em areas affecting conpliance with this Decree;

c. Describe actions conpleted during the prior year,

as well as the actions schedul ed for the next year;

d. Describe, and estimate the percentage of conpletion of
all actions to be perfornmed under this consent decree;

e. Describe and summarize all findings to date regarding
corrective action requirenents under this Consent
Decr ee;

f. Describe actions being taken to address any probl ens,
including any material rejected for reclamation under
Encycl e’ s acceptance criteria;

g. ldentify changes in key personnel during the
year;

h. If not previously provided to EPA and TNRCC, i ncl ude

copies of the results of sanpling and tests

conducted and ot her data generated pursuant to

corrective action performed under this Decree since the

| ast Progress Report. Settlors may al so submt

data that have been validated and confirnmed by

Settlors to supplenment any prior submtted data.

Updat ed val i dated and confirmed data shall be

included with the RFI Report if not delivered

before; and
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i. Describe the status of financial assurance
mechani snms, 1 ncludi ng whet her any changes have
occurred, or are expected to occur which m ght
affect them and the status of efforts to bring
such nechani snms back into conpliance with the
requi renents of this Decree.

89. Reporting: Recycling Projects

a. El Paso Tire Recycling Project

No | ater than sixty (60) days after ASARCO conpl etes the
El Paso Tire Recycling Project, ASARCO shall provide EPA and TNRCC
a Recycling Project Conpletion Report containing the foll ow ng
information: (i) A description of the project as fully
i npl emented; (ii) A description of the environnental benefits
resulting fromperformance of the project; (iii) an item zed
accounting of the project including costs and environnent al
benefits; and (iv) A certification that the project has been fully
i npl emrented pursuant to the provisions of this Consent Decree with
supporting docunentati on.

b. Corpus Christi Mtals Recycling Project

No |later than sixty (60) days after Settlors conplete the
Corpus Christi metals recycling project, ASARCO shall provide EPA
and TNRCC a Recycling Project Conpletion Report containing the
followng information: (i) A description of the project as fully
i npl emented; (ii) A description of the environnental benefits

resulting frominplenentation of the project; (iii) an item zed
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accounting of the project including costs and environnent al
benefits; and (iv) A certification that the project has been fully
i npl emented pursuant to the provisions of this Consent Decree with
supporting docunentati on.

90. Reporting: Supplenental Environnental Projects

Corpus Christi Environnental Easenent

a. No | ater than sixty (60) days after ASARCO conpl etes the
establ i shnment of the Corpus Christi conservation easenent in
accordance with the approved plan as provided in Paragraph 79
above, ASARCO shall provide EPA and TNRCC a SEP Conpl eti on Report
containing the followng information: (i) A description of the
SEP as fully inplenented; (ii) A description of the environnental
benefits resulting frominplenentati on of the easenent; (iii) an
item zed cost accounting of the SEP;, and (iv) A certification that
t he easenent has been fully inplenmented pursuant to the provisions
of this Consent Decree and the approved plan, with supporting
docunentation. Thereafter, settlors will submt an annual report
to the TNRCC detailing informati on necessary to provi de assurances
that the property is being managed and mai ntai ned in accordance
with the terns of the SEP as defined by this Consent Decree and
t he Easenent, attached hereto as Exhibit 11. Settlor shall make
the report available to the public and publish public notice of
the availability of the report.

El Paso Air Quality Paving Project

b. No later than sixty (60) days after ASARCO conpl etes the
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El Paso Air Quality Paving Project as provided in Paragraph 80
above, ASARCO shall provide EPA a SEP Conpl eti on Report containing
the followng information: (i) A description of the SEP as fully
i npl enented; (ii) A description of the environnental

benefits resulting frominplenentation of each SEP;, (iii) an

item zed cost accounting of the SEP;, and (iv) A certification that
the SEP has been fully inplenmented pursuant to the provisions of
this Consent Decree with supporting docunentati on.

c. Coy M ne SEP

I n accordance with Paragraph 81, a Statenent of Wrk for
the Coy M ne SEP shall be submtted to EPA wthin sixty (60) days
of entry of the Consent Decree. Additional reports shall be filed
according to the schedul e approved by EPA in the Statenent of SEP
Wrk. Al reports to be filed pursuant to the EPA-approved
Statenent of SEP Work shall be considered reporting obligations
subject to Part XIX (Stipulated Penalties). No later than sixty
(60) days after ASARCO conpletes the Coy M ne SEP as defined in
Par agraph 81, ASARCO shall provide EPA a SEP Conpl eti on Report
containing the followng information: (i) A description of the
SEP as fully inplenented; (ii) A description of the environnental
benefits resulting frominplenentation of each SEP;, (iii) an
item zed cost accounting of the SEP;, and (iv) A certification that
the SEP has been fully inplenented pursuant to the provisions of
this Consent Decree and the Statenent of SEP Work, wi th supporting

docunent ati on.
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XVITT. PENALTY FOR PAST VI OLATI ONS

91. Wthin 30 days after the date of entry of this Decree,
Settlors shall pay to the United States and the State a civil
penalty in the anbunt of $5.5 million, plus interest at the rate
established by the Secretary of the Treasury pursuant to 31 U S. C
8§ 3717, calculated fromthe date of |odging of this Decree until
the date of paynent. Settlors shall pay to the United States $3.5
mllion, plus the interest on that amount. Settlors shall pay to
the State $2 nmillion, plus the interest on that anount.

XI X.  STIPULATED PENALTI ES

92. If Settlors fails to submt any report required by Part
XVI1 (Reporting) on or before the specified due date, Settlors
shall pay a stipulated penalty of $1,000 per day. Provided,
however, the tinme period during which stipulated penalties accrue
for failure to submt a report shall not exceed the date the next
such periodic report required by that particular part of the
Decree is submitted if the later report contains all information
required to be submtted in the first (and any subsequently
m ssed) reports.

93. If Settlors fails to conply with any other requirenent of
this Decree, unless such nonconpliance is excused pursuant to
Part XV (Force Majeure), Settlors shall pay stipulated civil

penalties as foll ows:

Period of Failure to Comply Penal ty
1st to 14th day $1000 /day per violation
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15th to 30th day $2000 /day per violation
After 30 days $3000 /day per violation

The stipulated penalties in this paragraph and Paragraph
92 apply unless specific stipulated penalties are
provided for in Part XV (Suppl enental Environnent al
Projects) or Part XVI (Recycling Projects).

94. Not hing herein shall preclude the sinultaneous accrual of
stipulated penalties for separate Violations of this Decree.

95. Al stipulated penalties begin to accrue on the day of
t he nonconpliance or on the day after Settlors fails to submt a
required report. Stipulated penalties shall continue to accrue
t hrough the final day of nonconpliance or until the day a late
report is submtted, except as provided in Paragraph 92, above.
Stipul ated penalties shall continue to accrue during any rel ated
di spute resol ution period, but shall not be inposed unless the
United States or State prevails in the dispute.

96. Settlors shall pay stipulated penalties in the manner set
forth in Part XIV (Manner of Paynent) by the fifteenth day of the
month follow ng the nonth in which Settlors knew, or should
reasonably have known that the Violation(s) occurred, and each
nmonth thereafter, for so long as the Viol ati ons conti nues,
together wwth a letter summarizing the Violation(s) for which the
paynment is made. Any stipulated penalties paid by Settlors shal
be paid 50% percentage to the United States and 50% percentage to
Texas, except that stipulated penalties paid in connection with

the Coy M ne SEP shall be paid solely to the United States.
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Penal ties paid pursuant to this Decree shall not be tax deductible
for purposes of federal, State, or |ocal |aw

97. The stipul ated penalties herein shall be in addition to
ot her renedi es or sanctions available to the United States or to
the State by reason of Settlors's failure to conmply with the
requi renents of this Decree, RCRA or the CWA. |If, however, the
United States or the State collects a stipulated penalty under
this Decree and subsequently seeks and is awarded a nonetary
penalty pursuant to a statutory claimfor penalties for the sane
act(s) or omssion(s), Settlors shall receive a credit against the
penalty for the anmount of the stipulated penalty already paid by
Settlors for the act or om ssion. The paynent of stipul ated
penalties shall not relieve Settlors fromspecific conpliance with
this Decree or federal or State law, or limt the authority of the
United States or the State of Texas to require conpliance with
such | aws.

98. In any dispute over the applicability of stipul ated
penalties, Settlors shall bear the burden of proving that it is
not subject to stipulated penalties.

XX, MANNER COF PAYMENT

99. Al paynents made to the United States under this Decree
shall be made by el ectronic funds transfer using instructions
provided by the U S. Attorney’s Ofice or certified or cashier's
check made payable to "Treasurer, United States of Anerica" and

shall be sent to:
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Financial Litigation Unit

Ofice of the United States Attorney

P. O Box 61129

Houst on, Texas 77208
together wwth a letter tendering the check. A copy of the letter
and the check shall be sent to DQJ and EPA at each address
provided in Part XlI.

100. Al paynents made to the State of Texas under this
Consent Decree shall be by certified of cashier's check made
payable to the "State of Texas" and shall be nmailed to the Chief,
Nat ural Resources Division, Attorney General’s Ofice, P.O Box
12548, Austin, Texas 78711. The check shall bear the identifying
nunber "AGH 98-922367".

101. If the civil and stipulated penalties provided for in
this Decree are not tinely paid, this Decree shall be considered
an enforceabl e judgnent for purposes of post-judgnent collection
of any unpaid anounts, and interest, in accordance wth Rule 69 of
the Federal Rules of G vil Procedure and other applicable federal
or State authority. Interest shall accrue at the rate established
by the Secretary of the Treasury pursuant to 31 U S.C. 8§ 3717.
Settlors shall be liable for attorneys' fees and costs incurred by
the United States or the State to collect any anobunts due under
this Decree.

XXI'. FORCE MAJEURE

102. Settlors's obligation to conply with the requirenents of

this Decree shall only be deferred to the extent and for the
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duration that the delay is caused by a "Force Majeure Event."

A "Force Majeure Event" is defined as circunstances beyond the
control of the defendant or an entity controlled by the Settlors
that could not have been foreseen and prevented by the exercise of
due diligence.

103. If any Force Majeure Event occurs which causes or may
cause Settlors to violate any provision of this Decree, Settlors
shall notify in witing DQJ, EPA and TNRCC within ten (10) days
of the event. The notice shall specifically reference this Part
of the Decree and describe in detail the anticipated | ength of
tinme the Violations nay persist, the precise cause or causes of
the Violations, the neasures taken or to be taken by Settlors to
prevent or mnimze the Violations as well as to prevent future
Vi ol ations, and the schedul e by which those neasures wll be
i npl enented. Settlors shall adopt all reasonabl e neasures
necessary to avoid or mnimze any such Violation. Failure by
Settlors to conply with the notice requirenents of this Part
shal |l constitute a waiver of Settlors's right to obtain an
extension of time for its obligations under this Part of the
Decree based on such event.

104. |If Settlors assert in their notice, and EPA and TNRCC
agree, that the Violation has been or will be caused by a Force
Maj eure Event, the tine for performance of such requirenment nay be
extended for a period not to exceed the actual delay resulting

from such event and stipul ated penalties shall not be due for said
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del ay.

105. EPA and TNRCC shall notify Settlors in witing of their
agreenent or disagreenent with Settlors's claimof a Force Myjeure
Event within thirty (30) days of receipt of Settlors's notice
under this Part.

106. |If EPA and TNRCC di sagree, Settlors may submt the
matter for resolution pursuant to Part XXII of this Decree
(D spute Resolution). If Settlors submt the natter to the Court
for resolution and the Court determ nes that the Viol ati on was
caused by a Force Majeure Event, Settlors shall be excused from
stipulated penalties as to that Violation, but only for the period
of time the Violation continues due to such circunstances.

107. Unanticipated or increased costs or expenses associ ated
with the inplenentation of this Decree, or changed financi al
circunst ances, shall not, in any event, serve as a basis for
changes in this Decree, except as provided by the Financi al
Assurance requirenents in I X of this Decree.

108. Conpliance with any requirenment of this Decree by itself
shall not constitute conpliance with any other requirenent. An
extensi on of one conpliance date based on a particul ar incident
does not result in an automatic extension of other subsequent
conpliance date or dates. Settlors nust make an i ndivi dual
show ng of proof regarding each requirenent for which an extension
i s sought.

109. Settlors shall bear the burden of raising and proving
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that any delay or Violation of any requirenent of this Decree was
caused by a Force Majeure Event. Settlors shall also bear the
burden of proving the duration and extent of any delay or
Violation found attri butable to such circunstances.

XXI'I. DI SPUTE RESOLUTI ON

110. The dispute resolution procedures of this Part shall be
t he excl usive mechanismto resolve disputes arising under or with
respect to this Decree. However, the procedures set forth in this
Part shall not apply to actions by the United States or the State
to enforce obligations agreed to herein by Settlors that have not
been disputed in accordance with this Part.

111. Any dispute which arises under or with respect to this
Decree shall in the first instance be the subject of informa
negoti ati ons between the parties to the dispute. The period for
i nformal negotiations shall not exceed 20 days fromthe tine the
di spute arises, unless such period is nodified by witten
agreenent of the parties. The dispute shall be considered to have
commenced when either the Settlors, or EPA or TNRCC, sends the
other parties a witten Notice of D spute. The dispute notice
shall set forth the specific points of the dispute, the basis for
the objection of the disputing parties, and any matters, or other
i nformation, which the disputing parties consider necessary or
appropri ate.

112. In the event that the parties cannot resolve a dispute

by informal negotiations under the precedi ng Paragraph, then the
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positi on advanced by EPA and/or TNRCC, shall be consi dered bi nding
unl ess, within 10 days after the concl usion of the informal

negoti ation period, Settlors invoke the formal dispute resolution
procedures of this Part by serving on the United States and the
State a witten Statenent of Position on the matter in dispute,

i ncluding, but not limted to, all non-privileged factual data,
anal ysis and/or opinion relevant to the disputed matter(s). The
Statenent of Position may highlight any submtted i nformation
supporting Settlors’s position and any supporting docunentation
relied upon by Settlors.

113. Wthin fourteen (14) days after receipt of Settlors’s
Statenent of Position, EPA and/or TNRCC will serve on Settlors a
Statenment of Position, including EPA and/or TNRCC s position
regarding the disputed matter(s), and all non-privileged factual
data, analysis, and/or opinion relevant to the disputed matter(s)
not submtted by Settlors. The EPA and/or TNRCC St at enent of
Position may highlight any submtted information supporting EPA or
TNRCC s position and any supporting docunentation relied upon by
EPA or TNRCC.

114. |If there is disagreenent as to whether dispute
resol ution should proceed under Paragraph 115 or 116, the parties
shall follow the procedures set forth in the Paragraph determ ned
by EPA or TNRCC to be applicable. However, if Settlors ultimtely
appeal to the Court to resolve the dispute, the Court shal

determ ne whi ch Paragraph is applicable in accordance with the
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standards of applicability set forth in Paragraphs 115 and 116.

115. Formal dispute resolution for disputes pertaining to the

sel ection or adequacy of any Corrective Measures and all other

di sputes that are accorded review on the Adm nistrative Record

under applicable principles of admnistrative |aw shall be

conducted pursuant to the procedures set forth in this Paragraph.

a.

An Adm nistrative Record of each fornal dispute

under this Paragraph shall be maintained by EPA or TNRCC
and shall include all statenments of position, including
supporting docunentation, submtted pursuant to this
Part. \Were appropriate, EPA and TNRCC may al |l ow

subm ssion of supplenmental statenents of position by the
parties to the dispute.

The Director, Miltinedia Enforcenent Division, Ofice of
Regul atory Enforcenent, Ofice of Enforcenent and
Conmpl i ance Assurance, EPA Headquarters (“MVED’) w ||
issue a final adm nistrative decision resolving di sputes
arising under Part XV of this Consent Decree (Auditing
Provisions). The Director, Conpliance Assurance and

Enf or cenent Divi sion, EPA Region VI ("“EPA Region Vi
Director”), or Deputy Director for Enforcenent, TNRCC
(“TNRCC Deputy Director”), will issue a fina

adm ni strative decision resolving any disputes rel ated
to this Consent Decree regarding Texas facilities. The

Director, Water Enforcenent D vision, EPA Region |V
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(“EPA Region IV Director”) will issue a fina

adm ni strative decision resolving any disputes rel ated
to this Consent Decree regardi ng Tennessee M ne
Facilities. Al such final adm nistrative decisions wll
be based on the Admi nistrative Record described in
subpar agraph a. above. This decision shall be binding
upon Settlors when Settlors receive the decision,

subject only to the right to seek judicial review
pursuant to subparagraphs c. and d. bel ow

Any adm ni strative deci sion nmade by EPA or TNRCC
pursuant to subparagraph b. above shall be revi ewabl e by
this Court, provided that a notice of judicial appeal is
filed by Settlors with the Court and served on al
Parties within 10 days of Settlors’ receipt of the EPA
or TNRCC decision. The notice of judicial appeal shal

i nclude a description of the matter in dispute, the
efforts nmade by the parties to resolve it, the relief
requested, and the schedule, if any, within which the

di spute nust be resolved to ensure orderly

i npl ementation of this Decree. The United States or the
State may file a response to Settlors’s notice of

j udi ci al appeal .

In any judicial proceedings on any di spute governed by

t his Paragraph, Settlors shall have the burden of

denonstrating that the decision is arbitrary and
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116.

capricious or otherw se not in accordance with | aw.
Judi ci al review of the EPA or TNRCC deci sion shall be on
the Adm nistrative Record conpiled pursuant to

subpar agraph a. above.

Formal dispute resolution for disputes that neither

pertain to the selection or adequacy of any Corrective Measures

nor are otherw se accorded review on the Adm nistrati ve Record

under applicable principles of adm nistrative |aw, shall be

governed by this Paragraph.

a.

Fol l owi ng recei pt of Statenments of Position submtted
pursuant to Paragraphs 112 and 113, the MMVED, EPA
Region VI Director, TNRCC Deputy Director, or EPA
Region IV Director, wll issue a final adm nistrative
deci sion resolving any disputes arising under this
Decree. The decision shall be binding on Settlors

unl ess, wthin 10 days of receipt of the deci sion,
Settlors file with the Court and serves on the United
States and the State a notice of judicial appeal
setting forth the matter in dispute, the efforts nade
by the parties to resolve it, the relief requested, and
the schedule, if any, within which the dispute nust be
resolved to ensure orderly inplenentation of the
Decree. The United States and State may file a
response to Settlors’s notice of judicial appeal.

Judi ci al review of any dispute governed by this
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Par agr aph shall be governed by applicabl e provisions of
I aw.

117. The filing of a petition asking the Court to reviewthe
resolution of a dispute by the MMED, EPA Region VI Director, EPA
Region IV Director, or TNRCC Deputy Director shall not itself
post pone or affect any deadline for Settlors to neet its
obligation under this Decree. The deadline shall renain as
specified in this Decree and acconpanyi ng docunents contai ni ng
conpliance requirements, unless the parties agree in witing or
the Court orders otherw se. Stipulated penalties with respect to
the disputed matter shall continue to accrue but paynent shall be
stayed pending resolution of the dispute. Notw thstanding the
stay of paynent, stipulated penalties shall accrue fromthe first
day of nonconpliance with any applicable provision of this
Decree. In the event that Settlors do not prevail on the
di sputed issue, stipulated penalties shall be paid as provided in
Part X Il of this Decree (Stipulated Penalties).

XX, ACCESS

118. At all reasonable tinmes, EPA, TNRCC, and/or any
aut hori zed EPA or TNRCC representative shall be authorized to
enter and freely nove about all properties affected by this
Decree during the time period this Decree is in effect for the

purposes of, inter alia: interview ng personnel and contractors;

i nspecting records, operating |logs, and contracts related to this

Decree; conducting such tests, sanpling or nonitoring as EPA

-109-



deens necessary; using a canera, sound recording, or other
simlar type equipnent; verifying the reports and data subm tted
to EPA and/or TNRCC by Settlors; and any other activities
necessary to properly review the progress of Settlors in carrying
out the terns of this Decree. To the extent that such
information i s business confidential or proprietary, Settlors
shall so advise such persons in witing, and 40 CF. R Part 2
procedures shall be foll owed.

119. Settlors shall permt such persons to inspect and copy
all records, files, photographs, docunents, and other witings,
including all sanpling and nonitoring data, that pertain to
activities undertaken pursuant to this Decree. To the extent
that such information is business confidential or proprietary,
Settlors shall so advise such persons in witing, and 40 C.F. R
Part 2 procedures shall be foll owed.

120. EPA shall reciprocate with respect to information
coll ected or generated by EPA pertaining to this Decree and upon
request by Settlors, EPA shall provide Settlors with split
sanpl es of any sanpl es taken by EPA

121. This provision in no way affects or reduces any rights
of entry or inspection that the United States or the State has
under any |aw or regulation.

XXI'V. EFFECT OF DECREE

122. Settlors' paynent of all civil penalties due, and

Settlors’s commtnents to pay all stipulated penalties due and
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owi ng under this Decree, and Settlors’ commtnent to fully and
successfully conplete the requirenents of this Decree, shal
constitute full satisfaction of the clains for civil penalties
for civil violations alleged in the conplaint of the United
States and the State that occurred prior to the date of | odging
of this Decree. This release is conditioned upon the conplete
and satisfactory performance by Settlors of their obligations
under this Decree.
a) Settlors agree not to assert any clains or causes of
action against the United States or the State of Texas,
i ncl udi ng any departnent, agency or instrumentality of the
United States or the State, with respect to matters rel ated
to this Decree, including, but not limted to, any direct or
indirect claimfor reinbursenent fromthe Hazardous
Subst ance Superfund (established pursuant to the Internal
Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections
106(b)(2), 111, 112, 113 or any other provision of |aw, any
cl ai magainst the United States or the State, including any
departnent, agency or instrunentality of the United States
or the State, under CERCLA Sections 107 or 113 related to
the Facilities, or this Decree. Nothing in this Decree
shall be deened to constitute preauthorization of a claim
wi thin the neaning of Section 111 of CERCLA, 42 U.S. C
§ 9611, or 40 C.F.R 8§ 300.700(d).

b) In any subsequent adm nistrative or judicial
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proceeding initiated by the United States or the State, for
injunctive relief, penalties, recovery of response costs, or
other appropriate relief relating to any Settlors’ Facilities,
Settlors shall not assert, and nmay not maintain, any defense or

cl ai m based upon the principles of waiver, res judicata,

col l ateral estoppel, issue preclusion, claimsplitting, or other
def enses based upon any contention that the clains raised by the
United States or the State in the subsequent proceedi ng were or
shoul d have been brought in the instant case; provided, however,
that nothing in this subparagraph affects the enforceability of
t hi s Paragraph 122.

123. This Decree does not Iimt the United States’ or the
State's right to obtain penalties or injunctive relief under
RCRA, or other federal or State statutes or regul ations, except
as expressly specified in Paragraph 122, and notw t hst andi ng
conpliance with the terns of this Decree, Settlors are not
released fromliability, if any, for the costs of any response
actions taken or authorized by EPA or TNRCC under any applicable
statute, including CERCLA

124. EPA and the State reserve all of their statutory and
regul atory powers, authorities, rights, renedies, both | egal and
equi table, which pertain to Settlors' failure to conply with any
of the requirenents of this Decree, including the assessnent of
penal ti es under RCRA.

125. This Decree shall not be construed as a covenant not to
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sue, release, waiver or limtation of any rights, renedies,
powers and/or authorities, civil or crimnal, which EPA or the
State has under RCRA, or any other statutory, regulatory, or
comon | aw authority, except as provided in Paragraph 122 above.

126. Except as expressly provided in this Decree, conpliance
by Settlors with the terns of this Decree shall not relieve
Settlors of their obligations to conply with RCRA or any ot her
applicable local, state or federal |aws and regul ati ons.

127. By consenting to the entry of this Decree, the United
States and the State do not warrant or aver that Settlors
conpliance with this Decree will constitute or result in
conpliance with RCRA, or any other federal, State, or |ocal
permt, law, rule or regulation. Notw thstanding EPA"s and/or
the TNRCC s revi ew and approval of any plans formul ated pursuant
to this Decree, Settlors shall remain solely responsible for
conpliance wwth RCRA, this Decree, and any other applicable
federal, State, or local permt, law, rule, or regulation.
Compliance with this Decree shall be no defense to any action
commenced pursuant to said | aws, regulations, or permts, except
as specifically provided in Paragraph 122 of this Part.

128. Except as expressly provided herein, nothing in this
Decree shall constitute or be construed as a rel ease from any
claim cause of action or demand in |aw or equity, against any
person, firm partnership, or corporation for any liability it

may have arising out of, or relating in any way to, the
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generation, storage, treatnent, handling, transportation,

Rel ease, nmanagenent or disposal of any Hazardous Wastes,

Hazar dous Constituents, hazardous substances, hazardous
materials, pollutants, or contam nants found at, on, or under,
taken to or from or mgrating to, fromor through the
Facilities.

129. This Decree is not intended to be nor shall it be
construed as a permt. This Decree is not adm ssible, nor shal
it be used in any way in any legal or adm nistrative proceedi ng
relating to any permt application, including, as precedent for
t he approval of any permt application. This Decree does not
relieve Settlors of any obligation to obtain and conply with any
| ocal, state, or Federal permts. Unless otherw se expressly
provided in this Decree, the pendency or outcone of any
proceedi ng concerning the issuance, reissuance, or nodification
of any permt shall neither affect nor postpone Settlors's
duties and liabilities as set forth in this Decree.

130. Neither the United States Governnent, nor its agencies,
departnents, agents, and enployees (the "U S. Governnent"), shal
be held out or construed to be a party to any contract entered
into by Settlors in carrying out activities pursuant to this
Decr ee.

131. The U. S. Governnent shall not be liable for any injury
or damages to persons or property resulting fromacts or

om ssions of Settlors or its contractor(s) in inplenmenting the
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requi renents of this Decree, or any EPA-approved Wrk Plans or
pl anni ng docunents subm tted and/ or approved pursuant to this
Decr ee.

132. The U. S. CGovernnent shall not be considered agent,

i ndependent contractor, receiver, trustee and assign, in carrying
out activities required by this Decree.

133. Neither the State of Texas, nor its agencies,
departnents, agents, and enpl oyees, shall be held out or
construed to be a party to any contract entered into by Settlors
in carrying out activities pursuant to this Decree.

134. The State shall not be liable for any injury or damages
to persons or property resulting fromacts or om ssions of
Settlors or its contractor(s) in inplenenting the requirenents of
this Decree, or any approved Wrk Plans or planning docunents
subm tted and/ or approved pursuant to this Decree.

135. The State shall not be considered agent, independent
contractor, receiver, trustee and assign, in carrying out
activities required by this Decree.

XXV. COSTS OF SU T

136. Each party shall bear its own costs and attorney's fees
inthis action. Except that, should Settlors subsequently be
determ ned to have violated this Decree, then Settlors shall be
liable to the United States and the State for any costs and
attorney's fees incurred by the United States and/or the State in

any actions against Settlors for nonconpliance with this Decree.
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ot her docunent submtted by Settlors under or

XXVI . CERTI FI CATI ON

137. Any notice, report, certification, data presentation or

Decree, which discusses, describes, denonstrates, or supports any

finding or makes any representation concerning Settlors

conpliance or non-conpliance with any requirenent(s) of this

Decr ee shal

corporate officer or duly authorized representative of Settlors:

"I certify under penalty of law that this docunent and
all attachnments were prepared under ny direction or
supervision in accordance with a system designed to
assure that qualified personnel properly gather and
evaluate the information submtted. Based on ny
inquiry of the person or persons who nmanage the system
or those persons directly responsible for gathering the
information, the information submtted is, to the best
of ny know edge and belief, true, accurate and
conplete. | amaware that there are significant
penalties for submtting false information, including
the possibility of fine and inprisonnment for know ng

vi ol ations."

Si gnhat ur e

Nane
Title

A "responsi bl e corporate officer" nmeans a president,

-116-

pursuant to this

contain the followng certification by a responsible



secretary, treasurer, or vice-president of Settlors in charge of
a principal business function, or any other person who perforns
simlar policy or decision-making functions for the corporation.

XXVI . MODI FI CATI ON

138. Modifications to Wrk Plans submtted pursuant to this
Decree that do not materially alter the Wrk Plans nmay be made by
agreenent of the parties and are effective and becone an
enforceabl e part of this Decree upon approval by EPA and TNRCC.

O herwi se, there shall be no nodification of this Decree w thout
witten approval of all of the parties to this Decree and the
Court or through dispute resolution under this Decree. Nothing
herein shall be deened to alter the Court’s power to enforce,
supervi se or approve nodifications to this Decree.

XXVI 1. PUBLI C COVMENT

139.

a. The parties agree and acknow edge that final approval
by the United States and entry of this Decree is
subject to notice of the |odging of the Decree in the
Federal Register, an opportunity for public coment,
and consideration of any cooments. The United States
reserves the right to wwthdraw its consent to this
Decree based on public coment received.

b. The parties agree and acknow edge that final approval
by the State and entry of this Decree is subject to

publication of notice of settlenent of the Decree in
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the Texas Register, an opportunity for public coment,
and consideration of any cooments. The State reserves
the right to withdraw its consent to this Decree based
on public comment received on this Decree.
140. Settlors shall not withdraw their consent to this
Decree during the period of governnental and judicial review
bet ween | odgi ng and entry of this Decree, and hereby consent to
entry of this Decree without further notice.

XXX, CONTI NUI NG JURI SDI CTI ON OF THE COURT

141. The Court shall retain jurisdiction to enforce this
Decree and to resol ve disputes arising hereunder as may be
necessary or appropriate for the construction or execution of
t hi s Decree.

XXX. TERM NATI ON

142. This Decree shall be termnated in two stages as set
forth in this Part upon conpletion of all requirements of this
Decree applicable to each stage as foll ows:

Stage |I. As to the requirenents of this Decree regarding
conpliance by Encycle’s operations with the hazardous waste
managenent standards of RCRA and State |law as set forth in

Sections VI and Section X, this Decree shall term nate upon joint

notion of the parties any tine after five years fromthe date of
entry of this decree provided:

a. TNRCC or EPA has issued Encycle a new hazardous waste
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managenent permt under RCRA covering Encycle s operations at the
Corpus Christi Facility;

b. Settlors are in conpliance with the ternms of this permt
and the terns of this Decree;

c. Settlors have submtted a certification to the United
States and the States that conditions a. and b. above have been
nmet; and

d. the United States and State, has concurred in witing
with Settlors's contention that conditions a. and b. have been
met. If the United States or the State, disputes Settlors
contention, the dispute resolution provision of this Decree (Part
XXI'l1) shall be invoked and this Decree shall remain in effect
pendi ng resol ution of the dispute by the parties or the Court.

Stage I1. As to all other provisions of this Decree, upon

joint notion of the parties after each of the follow ng has

occurred:
a. Settlors have conpleted all actions required by this
Decr ee;
b. Settlors have paid all nonies and penalties due under
t hi s Decree;
C. Settlors have submtted a certification to the United

States and the State that conditions a. and b., above,

have been net; and
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The United States and State, has concurred in witing
with Settlors's contention that conditions a. and b.
have been nmet. |If the United States or the State,

di sputes Settlors' contention, the dispute resolution
provision of this Decree (Part XXl I) shall be invoked
and this Decree shall remain in effect pending

resolution of the dispute by the parties or the Court.

Dated and entered this day of

UNI TED STATES DI STRI CT JUDGE
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WE HEREBY CONSENT to the entry of this Decree, subject
to the public notice requirenents of 28 CF. R § 50.7.

FOR THE UNI TED STATES OF AMERI CA:

DATE

DATE

DATE

O Counsel :

PETER MOORE, Esquire

TERRY SYKES, Esquire
CHARLES, FI GUR, Esquire
ZYLPHA PRYOR, Esquire

Uni ted States Environment al

LOS J. SCH FFER

Assi stant Attorney General

Envi ronnment and Natural Resources
Di vi si on

United States Departnent of Justice

M CHAEL D. GOODSTEI N

Seni or Attorney

Envi ronnment al Enf orcement Section

Envi ronment and Natural Resources
Di vi si on

United States Departnent of Justice

United States Attorney

Assi stant United States Attorney

Prot ecti on Agency
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VWE HEREBY CONSENT to the entry of this Decree, subject

to the public notice requirenents of 28 CF. R § 50.7.

DATE STEVEN A. HERMAN
Assi stant Adm ni strator for
Enf or cenment
U.S. Environnental Protection Agency
Washi ngton, D.C.
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WE HEREBY CONSENT to the entry of this Decree, subject

to the public notice requirenents of 28 CF.R § 50.7.

DATE GREGG A. COOKE
Regi onal Adm ni strat or
U.S. Environnental Protection Agency,
Regi on VI
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VWE HEREBY CONSENT to the entry of this Decree, subject

to the public notice requirenents of 28 CF. R § 50.7.

DATE W LLI AM YELLOWMAI L
Regi onal Adm ni strat or
U.S. Environnental Protection Agency,
Regi on VI I

-124-



THE STATE OF TEXAS CONSENTS to the entry of this

Decree, subject to the public notice requirenents of Tex. Water

Code Ann. § 7.110.

Dat e: ALBERT M BRONSON
Assi stant Attorney General
State Bar No. 03057500

EUGENE CLAYBORN
Assi stant Attorney General

Nat ural Resources Divi sion
P. O Box 12548, Capitol
Station

Austin, Texas 78711-2548
Tel: (512) 463-2012

Fax: (512) 320-0911

ATTORNEYS FOR THE STATE OF TEXAS
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WE HEREBY CONSENT to the entry of this Decree, subject
to the public notice requirenents of 28 CF. R § 50.7.

FOR ASARCO | NCORPORATED and ENCYCLE/ TEXAS, | NC. :

DATE Name:
Title:

DATE Name:
Title:
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