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FKOM: 	 Thomas L. Adams , JK. 
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TO: 	 fiegionalAdministrators I - X  
Regional Counsels I - X  

I. INTRODUCTION 


This memorandum sets forth EPA's policy on entry and 

continued access to facilities by EPA officers, employees, and 

'representatives for t)le purposes of response and civil enforce­

ment activities under CERCLA. 1/ In short, the policy recommends 
that EPA should, in the first Tnstance, seek to obtain access 

A 	 through consent. Entry on consent is preferable across the full 
range of onsite activities. If consent is denied, EPA should 
u s e  judicial process or an administrative Order to gain access. 
The appropriate type of judicial process varies depending on 
the nature of the onsite activity. When entry is needed for 
short-term and non-intrusive activities, arte, judicial 
warrant should be sought. In situations invxvingan ex E-Tong-term OK 
intrusive access, EPA should generally file suit,to obtain a 
COUKt Order. 

The memorandum's first section addresses the recently amended 

access provision in CERCLA. The memorandum then sets forth EPA 

policy on obtaining entry and the procedures which should be 

used to implement this policy, including separate discussions on 

consent, warrants, court orders, and administrative orders. 


Enforcement& ComplianceDocket 

:' -1/ 	This policy does not address information requests under 
Section 104(e) ( 2 ) .  
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11. STATUTORY AUTHORITY 

EPA needs  a c c e s s  t o  p r i v a t e  p r o p e r t y  t o  conduct  i n v e s t i g a ­
t i o n s ,  s t u d i e s ,  and c l e a n u p s .  The Superfund Amendments and 
R e a u t h o r i z a t i o n  Act of  1986 (SARA) e x p l i c i t l y  g r a n t s  EPA -2 1  t h e  
a u t h o r i t y  t o  e n t e r  p r o p e r t y  f o r  each  of t h e s e  pu rposes .  S e c t i o n  
1 0 4 ( e ) ( l )  p r o v i d e s  t h a t  e n t r y  i s  p e r m i t t e d  f o r  " d e t e r m i n i n g  t h e  
need f o r  r e s p o n s e ,  O K  choos ing  o r  t a k i n g  any r e s p o n s e  a c t i o n  
under  t h i s  t i t l e ,  o r  o t h e r w i s e  e n f o r c i n g  t h e  p r o v i s i o n s  of  t h i s  
t i t l e .  " 

SARA a l s o  e s t a b l i s h e s  a s t a n d a r d  f o r  when a c c e s s  may b e  
sough t  and d e f i n e s  what p r o p e r t y  may b e  e n t e r e d .  EPA may e x e r c i s e  
i t s  e n t r y  a u t h o r i t y  " i f  t h e r e  i s  a r e a s o n a b l e  b a s i s  t o  b e l i e v e  
t h e r e  may b e  a r e l e a s e  o r  t h r e a t  o f  a r e l e a s e  of  a haza rdous  
s u b s t a n c e  O K  p o l l u t a n t  o r  contaminant . "  § 1 0 4 ( e ) ( l ) .  SARA, 
however,  does  no t  r e q u i r e  t h a t  t h e r e  b e  a r e l e a s e  o r  t h r e a t e n e d  
r e l e a s e  on t h e  p r o p e r t y  t o  be e n t e r e d .  31 Places and p r o p e r t i e s
s u b j e c t  t o  e n t r y  under(  S e c t i o n  1 0 4 ( e )  i n c l u d e  a n y  p l a c e  any 
hazardous  s u b s t a n c e  may be o r  has  been g e n e r a t e d ,  s t o r e d ,  t r e a t e d ;  
d i s p o s e d  o f ,  o r  t r a n s p o r t e d  from; any  p l a c e  a haza rdous  s u b s t a n c e  
h a s  O K  may have been r e l e a s e d ;  any p l a c e  which i s  o r  may b e  
t h r e a t e n e d  by t h e  r e l e a s e  o f  a haza rdous  s u b s t a n c e ;  o r  a n y  p l a c e  
where e n t r y  i s  needed t o  d e t e r m i n e  t h e  need f o r  r e s p o n s e  O K  t h e  
a p p r o p r i a t e  r e s p o n s e ,  O K  t o  e f f e c t u a t e  a r e s p o n s e  a c t i o n  under  
CERCLA. § 1 0 4 ( e ) ( 3 ) .  EPA i s  a l s o  a u t h o r i z e d  t o  e n t e r  any p l a c e  
o r  p r o p e r t y  a d j a c e n t  t o  t h e  p l a c e s  and p r o p e r t i e s  d e s c r i b e d  i n  
t h e  p r e v i o u s  s e n t e n c e .  § 1 0 4 ( e ) ( l ) .  

EPA i s  g r a n t e d  e x p l i c i t  power t o  e n f o r c e  i t s  e n t r y  a u t h o r i t y  
i n  S e c t i o n  1 0 4 ( e ) ( 5 ) .  Under t h a t  p r o v i s i o n  EPA may e i t h e r  i s s u e  
an a d m i n i s t r a t i v e  o r d e r  d i r e c t i n g  compl iance  w i t h  an  e n t r y  r e q u e s t  
o r  proceed immedia te ly  t o  f e d e r a l  d i s t r i c t  c o u r t  f o r  i n j u n c t i v e  
r e l i e f .  Orders may b e  i s s u e d  where c o n s e n t  t o  e n t r y  i s  d e n i e d .  
P r i o r  t o  t h e  e f f e c t i v e  d a t e  oE t h e  o r d e r ,  EPA must p r o v i d e  such  
n o t i c e  and o p p o r t u n i t y  f o r  c o n s u l t a t i o n  as i s  r e a s o n a b l y  appro­
p r i a t e  unde r  t h e  c i r c u m s t a n c e s .  If  EPA i s s u e s  an o r d e r ,  t h e  
Order  can  b e  e n f o r c e d  i n  c o u r t .  Where t h e r e  i s  a " r e a s o n a b l e  
b a s i s  t o  b e l i e v e  t h e r e  may b e  a r e l e a s e  o r  t h r e a t  o f  a r e l e a s e  of 
a haza rdous  s u b s t a n c e  o r  p o l l u t a n t  o r  c o n t a m i n a n t , "  c o u r t s  a r e  
i n s t r u c t e d  t o  e n f o r c e  an.EPA r e q u e s t  o r  o r d e r  u n l e s s  t h e  EPA 

-21 Although CERCLA And SARA c o n f e r  a u t h o r i t y  upon t h e  P r e s i d e n t  
t h a t  a u t h o r i t y  h a s  been d e l e g a t e d  t o  t h e  EPA A d m i n i s t r a t o r .  

. Exec. Orde r  No. 12580 .  § 2 ( g )  and ( i ) ,  52 Fed.  Keg. 1923 (1987) .  

,3/ The House Energy and Commerce b i l l  a t  one  p o i n t  c o n t a i n e d-
t h i s  l i m i t a t i o n .  H . R .  Rep. No. 99-253 P a r t  1 ,  9 9 t h  Cong,. 1st  

S e s s . ,  158  (1985) .  T h i s  l i m i t a t i o n .  however ,  w a s  dropped p r i o r  t o  
i n t r o d u c t i o n  of  t h e  b i l l  f o r  f l o o r  d e b a t e .  See  H.R.  2817 ,  9 9 t h  
Cong., 1st S e s s . ,  131 Cong. Rec. H10857 ( D e c a e r  4 .  1985) .  
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"demand f o r  e n t r y  o r  i n s p e c t i o n  i s  a r b i t r a r y  and c a p r i c i o u s ,  a n  
abuse  of  d i s c r e t i o n ,  o r  o t h e r w i s e  n o t  i n  acco rdance  w i t h  l a w . "  
§ 1 0 4 ( e ) ( 5 ) .  The l e g i s l a t i v e  h i s t o r y  makes c l e a r  t h a t  c o u r t s  
shou ld  e n f o r c e  an EPA demand o r  o r d e r  f o r  e n t r y  i f  E P A ' s  f i n d i n g
t h a t  t h e r e  i s  a r e a s o n a b l e  b a s i s  t o  b e l i e v e  t h e r e  may b e  a r e l e a s e  
O K  t h r e a t  of r e l e a s e  i s  no t  a r b i t r a r y  and c a p r i c i o u s .  132 Cong.
Rec. S14929 (October  3 ,  1986) (S ta t emen t  of Sen. Thurmond); 132 
Cong. Rec. H9582 (October  8 ,  1986) ( S t a t e m e n t  of Rep.  Gl ickman).
-See  Uni ted  S t a t e s  v .  S t a n d a r d  Equipment,  I n c . ,  No. C83-252M ( W . D .
CJash. November 3 ,  1986) .  In  a d d i t i o n ,  a p e n a l t y  n o t  t o  exceed 
$25,0UO/day may b e  a s s e s s e d  by t h e  c o u r t  f o r  f a i l u r e  t o  comply 
w i t h  an EPA o r d e r  o r  t h e  p r o v i s i o n s  of  s u b s e c t i o n  ( e ) .  

F i n a l l y ,  S e c t i o n  1 0 4 ( e ) ( 6 )  c o n t a i n s  a s a v i n g s  p r o v i s i o n
which p r e s e r v e s  EPA's power t o  s e c u r e  a c c e s s  i n  "any l a w f u l  
manner." Th i s  b road  s a v i n g s  p r o v i s i o n  i s  s i g n i f i c a n t  coming
i n  t h e  wake of t h e  Supreme C o u r t ' s  h o l d i n g  t h a t :  

When Congress  i n v e s t s  an  agency w i t h  e n f o r c e ­
ment and i n v e s t i g a t o r y  a u t h o r i t y ,  i t  i s  n o t  
n e c e s s a r y  t o  i d e n t i f y  e x p l i c i t l y  each a n d  e v e r y
t e c h n i q u e  t h a t  may be used i n  t h e  C O U K S ~of  
e x e c u t i n g  t h e  s t a t u t o r y  , n i s s ion .  

. . . R e g u l a t o r y  o r  enforcement  a u t h o r i t y  
g e n e r a l l y  c a r r i e s  w i th  i t  a l l  t h e  modes of 
i n q u i r y  and i n v e s t i g a t i o n  t r a d i t i o n a l l y  employed 
O K  u s e f u l  t o  e x e c u t e  t h e  a u t h o r i t y  g r a n t e d .  

Dow Chemical Co. V. Uni ted  S t a t e s ,  90 L.Ed. 2d 226 ,  234 (1986) .  -41 
One l a w f u l  means of  g a i n i n g  a c c e s s  covered  by t h i s  pa rag raph  i s  
u s e  of  j u d i c i a l l y - i s s u e d  w a r r a n t s .  -See  S. Rep. No. 99-11,  9 9 t h  
Cong. 1st Sess .  26 (1985) .  

I n  numerous i n s t a n c e s  p r i o r  t o  t h e  pas sage  of SARA, EPA 
o b t a i n e d  c o u r t  r u l i n g s  a f f i r m i n g  i t s  a u t h o r i t y  t o  e n t e r  p r o p e r t y  
t o  conduct  CERCLA. a c t i v i t i e s .  -5 /  Fol lowing  enac tment  of  SARA, 

-41 See a lso ,  Mobil O i l  Cot-p. V. EPA, 716 F.2d 1187,  1189 ( 7 t h
E . m 3 ) ,  d e n i e d ,  466u .S .  980 (1984) ( E P A  a u t h o r i t y  

t o  sample e f f luent  un-ction 308 of t h e  Clean Water A c t  
b r o a d l y  c o n s t r u e d ) ;  CEDs, I n c .  v .  EPA, 745 F.2d 1092 ( 7 t h  C i r .  
1984) .  c e r t .  d e n i e d ,  471 U.S. l O 1 5 7 f 9 8 5 ) .  

-5 /  Uni ted  S t a t e s  V. Pepper  ., N O .  83-1717-
' CIV-EPS (S.D. F l a .  Octob Limi ted  P a r t n e r s h i p  

, v. Uni ted  S t a t e s ,  No. 85-3133 (D. Idaho October  2 1 ,  1 9 8 5 ) ;  Uni ted  
S t a t e s  v. Coleman Evans Wood Pre , No. 8 5 - 2 1 1 - C I V m  
( M . D . F l a .  J u n e  LO, 1985)  Bai rd  & McGuire 
Co. No. 83-3002-Y ( U .  Mass. May 2 ,  1 9 8 5 ) ;  Uni ted  S t a t e s  V. Uni ted 
E l e a r  Core . ,  22 ERC 1791. 1 5  E L R  20443 ( D . N . M .  A p r i l  1 8 ,  1 9 8 5 ) . -
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s e v e r a l  c o u r t s  have o r d e r e d  s i t e o w n e r s  t o - p e r m i t  EPA a c c e s s .  
Uni ted  S t a t e s  V.  i o n  , No. C-1-87-167 (S.D. Ohio May 1 3 ,  1 9 8 7 ) ;
Uni ted  S t a t e s  v. m f e r s o n ,  No. 84-76-VAL (M.D. Ga. May 4 ,  1 9 8 7 ) ;
Uni ted  S t a t e s  v .  S t anda rd  Equipment ,  I n c . ,  No. C83-2SZM (W.D.
Wash. Nov. 3 .  1986) .  F u r t h e r .  t h e  one a d v e r s e  ru l ine .  on E P A ’ s  
r i g h t  of a c c e s s  has  been  vaca ted  b y  t h e  Supreme Cour t .  Outboard 
Marine C O K ~ .v .  Thomas, 773 F.2d 883 ( 7 t h  C i r .  1 9 8 5 ) .  v a c a t e d .  
93 L. Ed. 2d 695’=6). 

111. EPA ACCESS P O L I C Y  

E P A  needs  a c c e s s  t o  s i t e s  f o r  s e v e r a l  t y p e s  o f  a c t i v i t i e s ,  
inc 1ud ing : 

p r e l i m i n a r y  s i t e  i n v e s t i g a t i o n s ;  

removal a c t i o n s ;  

O R I / F S s ;  and 

r emed ia l  a c t i o n s .  

W i t h i n  each  of t h e s e  c a t e g o r i e s ,  t h e  scope  of  t h e  work and t h e  
t ime needed t o  comple te  t h a t  work may va ry  s u b s t a n t i a l l y .  T h i s  
memorandum s e t s  Agency p o l i c y  on what means shou ld  be used t o  
g a i n  a c c e s s  o v e r  t h e  r ange  o f  t h e s e  v a r i o u s  a c t i v i t i e s .  

EPA may s e e k  a c c e s s  through c o n s e n t ,  w a r r a n t ,  a d m i n i s t r a t i v e  
o r d e r .  o r  c o u r t  o r d e r .  Consent i s  t h e  p r e f e r r e d  means o f  g a i n i n g  
a c c e s s  f o r  a l l  a c t i v i t i e s  because  i t  i s  c o n s i s t e n t  w i t h  EPA p o l i c y  
of s e e k i n g  v o l u n t a r y  c o o p e r a t i o n  from r e s p o n s i b l e  p a r t i e s  and 
t h e  p u b l i c .  In  c e r t a i n  c i r c u m s t a n c e s .  however,  t h e  Region shou ld  
c o n s i d e r  o b t a i n i n g  j u d i c i a l  a u t h o r i z a t i o n  o r  i s s u i n g  an admini­
s t r a t i v e  o r d e r  i n  a d d i t i o n  t o  o b t a i n i n g  c o n s e n t .  FOK example,  
where u n c e r t a i n t y  e x i s t s  whether  a s i t e o w n e r  w i l l  c o n t i n u e  t o  
p e r m i t  a c c e s s  o v e r  an  ex tended  p e r i o d ,  r e l i a n c e  on c o n s e n t  a l o n e  
may r e s u l t  i n  a s u b s t a n t i a l  d e l a y  i f  t h a t  consen t  i s  withdrawn. 

men consent i s  d e n i e d ,  E P A  shou ld  s e e k  j u d , i c i a l  a u t h o r i ­
z a t i o n  o r  should i s s u e  an a d m i n i s t r a t i v e  o r d e r .  I f  t h e  j u d i c i a l  
r o u t e  i s  c h o s e n ,  EPA may .seek an  ex parte w a r r a n t  o r  a C O U K ~  
o r d e r .  Warrant8 a r e ’  t r a d i t i o n a l l y g r a n t e d  f o r  s h o r t - t e r m  e n t r i e s .  
G e n e r a l l y ,  w a r r a n t s  shou ld  n o t  b e  used when t h e  EPA a c c e s s  w i l l  
i n v o l v e  long- te rm o c c u p a t i o n  o r  h i g h l y  i n t r u s i v e  a c t i v i t i e s .  
C l e a r l y .  w a r r a n t s  a r e  a p p r o p r i a t e  f o r  p r e l i m i n a r y  s i t e  i n v e s t i g a ­

. t i o n s .  On t h e  o t h e r  h a n d ,  because  of t h e  l o n g ,  i nvo lved  n a t u r e  
o,f r emed ia l  a c t i o n s . ,  a c c e s s  � o r  such  p r o j e c t s  shou ld  be sough t
. through a r e q u e s t  f o r  a c o u r t  o r d e r .  N e i t h e r  removals n o r  KI /FSs .  

; “however ,  can  be r i g i d l y  matched w i t h  a g i v e n  j u d i c i a l  a c c e s s  
procedure .  Depending on c h e  a c t i v i t i e s  t o  be unde r t aken  and t h e .  
c i r c u m s t a n c e s  a t  t h e  s i t e ,  e i t h e r  a w a r r a n t  of a c o u r t  o r d e r  may
be a p p r o p r i a t e .  
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I n  d e c i d i n g  whe the r  t o  u s e  a w a r r a n t  o r  d c o u r t  o r d e r  when 
a c c e s s  is needed f o r  a removal o r  t o  conduct  a RI /FS,  t h e  f o l l o w ­
i n g  g e n e r a l  p r i n c i p l e s  s h o u l d  be c o n s i d e r e d .  F i r s t ,  i f  t h e  
a c t i v i t y  w i l l  t a k e  l o n g e r  than  60 days  a C O U K t  o r d e r  normal ly  i s  
a p p r o p r i a t e .  Second, even i f  t h e  a c t i v i t y  w i l l  t a k e  l e s s  t han  61)
d a y s ,  when t h e  e n t r y  i n v o l v e s  removal of l a r g e  q u a n t i t i e s  of s o i l  
O K  d e s t r u c t i o n  of  permanent  f i x t u r e s ,  a c o u r t  o r d e r  may a g a i n  be 
a p p r o p r i a t e .  F i n a l l y ,  warrants s h o u l d  n o t  be used i f  EPA a c t i o n  
w i l l  s u b s t a n t i a l l y  i n t e r f e r e  w i t h  t h e  o p e r a t i o n  of o n s i t e  b u s i n e s s  
a c t i v i t i e s .  These  i s s u e s  must be r e s o l v e d  on a case -by-case  b a s i s .  

I f  EPA needs t o  g a i n  a c c e s s  f o r  a r e s p o n s i b l e  p a r t y  who has  
agreed  t o  u n d e r t a k e  c l e a n u p  a c t i v i t i e s  unde r  an  a d m i n i s t r a t i v e  
o r d e r  o r  j u d i c i a l  d e c r e e ,  EPA may, in a p p r o p r i a t e  c i r c u m s t a n c e s ,  
d e s i g n a t e  t h e  r e s p o n s i b l e  p a r t y  as E P A ' s  a u t h o r i z e d  r e p r e s e n t a t i v e
s o l e l y  f o r  t h e  purpose  of a c c e s s ,  and e x e r c i s e  t h e  a u t h o r i t i e s  
c o n t a i n e d  i n  S e c t i o n  1 0 4 ( e )  on b e h a l f  o f  t h e  r e s p o n s i b l e  p a r t y .  
Such a p rocedure  may o n l y  be used where t h e  r e s p o n s i b l e  p a r t y
demons t r a t e s  t o  E P A ' s  s a t i s f a c t i o n  t h a t  i t  h a s  made b e s t  e f f o r t s  
t o  o b t a i n  a c c e s s .  A f u r t h e r  c o n d i t i o n  on t h e  u s e  of t h i s  p rocedure  
i s  t h a t  t h e  r e s p o n s i b l e  p a r t y  a g r e e  t o  indemnify and ho ld  h a r m l e s s  
EPA and t h e  Uni ted  S t a t e s  f o r  a l l  claims r e l a t e d  t o  i n j u r i e s  and 
damages caused  by acts o r  omiss ions  of t h e  r e s p o n s i b l e  p a r t y .  
The r e s p o n s i b l e  p a r t y  s h o u l d  a l s o  be a d v i s e d  t h a t  t h e  expenses  
i n c u r r e d  by t h e  government i n  g a i n i n g  a c c e s s  f o r  t h e  r e s p o n s i b l e  
p a r t y  a r e  r e s p o n s e  c o s t s  f o r  which t h e  r e s p o n s i b l e  p a r t y  i s  l i a b l e .  
Be fo re  d e s i g n a t i n g  any r e s p o n s i b l e  p a r t y  as an a u t h o r i z e d  r e p r e ­
s e n t a t i v e ,  t h e  Region s h o u l d  c o n s u l t  w i t h  t h e  O f f i c e  of Enforcement 
and Compliance Moni tor ing .  

I V .  ACCESS PROCEDURES 

A. En t ry  on Consent  

1. General P rocedures  

The f o l l o w i n g  p rocedures  shou ld  be observed  i n  s e e k i n g  
c o n s e n t :  

I n i t i a l  Contac t .  P r i o r  t o  v i s i t i n g  a s i t e ,  EPA p e r s o n n e l  a/
s h o u l d  c o n s i d e r  c o n t a c t i n g  t h e  s i t e o w n e r  t o  de t e rmine  i f  
c o n s e n t  w i l l  be fo r thcoming .  EPA p e r s o n n e l  shou ld  u s e  t h i s  
o p p o r t u n i t y  t o  e x p l a i n  E P A ' s  a c c e s s  a u t h o r i t y ,  t h e  purpose
f o r  which e n t r y  is needed ,  and t h e  a c t i v i t i e s  which w i l l  b e  
conducted.  

:'6-J 	 A s  used  i n  t h i s  g u i d a n c e ,  t h e  te rm "EPA pe r sonne l "  i n c l u d e s  
c o n t r a c t o r s  a c t i n g  a s  E P A ' s  a u t h o r i z e d  r e p r e s e n t a t i v e s .  
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A r r i v a l .  EPA p e i s o n n e l  s h o u l d  a r r i v e  a t  t h e  s i t e  a t  a 
r e a s o n a b l e  t i m e  of day under  t h e  circumstances. .  I n  most 
i n s t a n c e s  t h i s  w i l l  mean d u r i n g  normal working hour s .  When 
t h e r e  i s  a demons t r ab le  need t o  e n t e r ' a  s i t e  a t  o t h e r  t i m e s ,  
however, a r r i v a l  need n o t  be l i m i t e d  t o  t h i s  t imeframe.  
En t ry  must be r e a s o n a b l e  g i v e n  t h e  e x i g e n c i e s  of t h e  s i t u a t i o n .  

I d e n t i f i c a t i o n .  EPA p e r s o n n e l  shou ld  show p r o p e r  i d e n t i f i ­
c a t i o n  upon a r r i v a l .  

Request  f o r  En t ry .  I n  a s k i n g  f o r  consent;EPA p e r s o n n e l
shou ld  s t a t e  t h e  pu rpose  f o r  which e n t r y  is sough t  and 
d e s c r i b e  t h e  a c t i v i t i e s  t o  be conducted .  E P A  p e r s o n n e l
shou ld  a l s o  p r e s e n t  a da te -s tamped w r i t t e n  r e q u e s t  t o  t h e  
owner o r  pe r son- in -cha rge .  A copy of  t h i s  r e q u e s t .  shou ld  
be r e t a i n e d  by EPA. Consent  t o  e n t r y  must be sough t
from t h e  owner -7 1  O K  t h e  p e r s o n - i n - c h a r g e  a t  t h a t  t i m e .  

I f  p r a c t i c a b l e  under  t h e  c i r c u m s t a n c e s ,  consen t  t o  e n t r y
shou ld  be memor ia l ized  i n  w r i t i n g .  A sample consen t  form is  
a t t a c h e d . '  Al though o r a l  c o n s e n t s  a r e  r o u t i n e l y  approved by t h e  
c o u r t s ,  a s i g n e d  c o n s e n t  form p r o t e c t s  t h e  Agency by s e r v i n g  as 
a permanent r e c o r d  of a t r a n s a c t i o n  which may be r a i s e d  as a 
d e f e n s e  o r  i n  a c l a i m  f o r  damages many y e a r s  l a t e r .  I f  a s i t e -
owner i s  u n w i l l i n g  t o  s i g n . a  c o n s e n t  form b u t  n o n e t h e l e s s  o r a l l y  
a g r e e s  t o  allow a c c e s s ,  EPA shou ld  document t h i s  o r a l  consen t  by 
a fo l low-up l e t t e r  c o n f i r m i n g  t h e  consen t .  

S i n c e  E P A  c o n t r a c t o r s  o f t e n  are invo lved  i n  g a i n i n g  a c c e s s  
i n  t h e  f i r s t  i n s t a n c e ,  t h e  Regions shou ld  e n s u r e  t h a t  t h e i r  
c o n t r a c t o r s  are a c q u a i n t e d  w i t h  t h e s e  p rocedures .  

2 .  Den ia l  of E n t r y  

I f  consen t  is d e n i e d ,  EPA p e r s o n n e l  o r  c o n t r a c t o r s ,  b e f o r e  
l e a v i n g ,  s h o u l d  a t t e m p t  t o  d e t e r m i n e  t h e  grounds f o r  t h e  d e n i a l .  
E P A  p e r s o n n e l ,  however,  s h o u l d  n o t  t h r e a t e n  t h e  s i t e o w n e r  w i t h  
p e n a l t i e s  o r  o t h e r  monetary l i a b i l i t y  o r  make any o t h e r  remarks 
which c o u l d  be c o n s t r u e d  a s  t h r e a t e n i n g .  EPA p e r s o n n e l  may 
e x p l a i n  EPA's s t a t u t o r y  a c c e s s  a u t h o r i t y ,  t h e  grounds upon which 
t h i s  a u t h o r i t y  may be e x e r c i s e d ,  and t h a t  t h e  a u t h o r i t y  may be 
e n f o r c e d  ,in c o u r t .  
-
-7 1  If  E P A ' s  p lanned  s i t e  a c t i v i t i e s  w i l l  n o t  have a p h y s i c a l  

e f f e c t  on t h e  p r o p e r t y ,  EPA g e n e r a l l y  need n o t  s e e k  consen t  
from t h e  owner of l e a s e d  p r o p e r t y  where t h e  l e s s e e  i s  i n  pos­
s e s s i o n .  The p r o p e r  p e r s o n  i n  t h o s e  c i r c u m s t a n c e s  i s  t h e  l e s s e e .  

/But where EPA e n t r y  w i l l  have a s u b s t a n t i a l  p h y s i c a l  e f f e c t  on 
,' t h e  p r o p e r t y ,  bo th  t h e  lessee and t h e  proper ty-owner  shou ld  be 

c o n t a c t e d  s i n c e  i n  t h i s  i n s t a n c e  i n t e r e s t s  of bo th  w i l l  be  
invo lved .  



3 .  C o n d i t i o n s  Upon E n t r y  

Pe r sons  on  whose p r o p e r t y  EPA wi shes  t o  e n t e r  o f t e n  a t t e m p t  
t o  p l a c e  c o n d i t i o n s  upon e n t r y .  EPA p e r s o n n e l  shou ld  n o t  a g r e e  
t o  c o n d i t i o n s  which r e s t r i c t  O K  impede t h e  manner O K  e x t e n t  of  an 
i n s p e c t i o n  O K  r e s p o n s e  a c t i o n ,  impose indemni ty  O K  compensatory
o b l i g a t i o n s  on EPA, o r  o p e r a t e  a s  a r e l e a s e  of l i a b i l i t y .  The 
i m p o s i t i o n  of  c o n d i t i o n s  of  t h i s  n a t u r e  on e n t r y  shou ld  b e  t r e a t e d  
a s  d e n i a l  of c o n s e n t  and a w a r r a n t  o r  o r d e r  should  b e  o b t a i n e d .  
See  U.S. EPA. Gene ra l  Counsel  O p i n i o n s ,  " V i s i t o r s '  R e l e a s e  and 
m d  Harmless Agreements a s  a Cond i t ion  t o  En t ry  of  EPA Employees 
on I n d u s t r i a l  F a c i l i t i e s , "  C e n ' l  and Admin. a t  125 ( 1 1 / 8 / 7 2 ) .  
I f  pe r sons  a r e  concerned  abou t  c o n f i d e n t i a l i t y ,  t h e y  shou ld  b e  
made aware t h a t  b u s i n e s s  s e c r e t s  a r e  p r o t e c t e d  by t h e  s t a t u t e  
and Agency r e g u l a t i o n s .  42 U.S.C. § 9 6 0 4 ( e ) ;  40 C.F.R.  § 2.203(b) .  
EPA p e r s o n n e l  should  e n t e r  i n t o  no f u r t h e r  agreements  r e g a r d i n g
C o n f i d e n t i a l i t y .  

B .  War ran t s  

1. Genera l  PKOCeduKes 

To s e c u r e  a w a r r a n t ,  t h e  fo1Lowing p rocedures  shou ld  b e  
obse rved  : 

Contac t  Reg iona l  Counsel .  EPA p e r s o n n e l  shou ld  d i s c u s s  
w i t h  Regional  Counsel  t h e  f a c t s  r e g a r d i n n  t h e  d e n i a l  o f  
c o n s e n t - o r  o t h e r  f a c t o r s  j u s t i f y i n g  a wa;rant and t h e  
c i r c u m s t a n c e s  which g i v e  r i s e  t o  t h e  need f o r  e n t r y .  

Con tac t  Department of  J u s t i c e .  I f  a f t e r  c o n s u l t a t i o n  w i t h  
Regional  Counsel  a d e c i s i o n  i s  made t o  s e e k  a w a r r a n t ,  t h e  
Regional  Counsel  must c o n t a c t  d i r e c t l y  t h e  Envi ronmenta l  
Enforcement S e c t i o n  i n  t h e  Land and N a t u r a l  Resources  D i v i s i o n  
a t  t h e  Department of  J u s t i c e .  8 /  The pe r son  t o  c a l l  a t  
t h e  Department i s  t h e  A s s i s t a n t  Chief i n  t h e  Envi ronmenta l  
Enforcement  S e c t i o n  a s s i g n e d  t o  t h e  Region. The A s s i s t a n t  
Chief w i l l  t h e n  a r r a n g e ,  i n  a t i m e l y  manner,  f o r  t h e  m a t t e r  
t o  b e  hand led  by e i t h e r  an  Envi ronmenta l  Enforcement S e c t i o n  
a t t o r n e y  o r  a U.S. At to rney .  The Region must send  t o  t h e  
Envi ronmenta l  Enforcement S e c t i o n ,  by Magnafax o r  o t h e r  

. -8/ T h i s  p rocedure  i s  n e c e s s a r y  t o  comply w i t h  i n t e r n a l  
, Department of  J u s t i c e  d e l e g a t i o n s  of a u t h o r i t y .  R e f e r r a l  

;.'to a l o c a l  U.S. A t t o r n e y ' s  o f f i c e  i s  n o t  s u f f i c i e n t  f o r  CEKCLA 
.I' 	 w a r r a n t s .  The Envi ronmenta l  Enforcement S e c t i o n  of t h e  Department 

of  J u s t i c e  must approve  a l l  w a r r a n t  a p p l i c a t i o n s .  see Memorandum 
from David T. Buent.e, J r .  . c o  A l l  Environmental  Enforcement 
A t t o r n e y s ,  ' "P rocedures  f o r  A u t h o r i z i n g  A p p l i c a t i o n s  f o r  C i v i l  
Sea rch  Warrants Under CERCLA" ( 4 / 3 / 8 7 )  a t t a c h e d ) .  
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e x p e d i t e d  means,  a d r a f t  w a r r a n t  a p p l i c a t i o n  and a s h o r t  
memorandum conc i seLy  s t a t i n g  why t h e  w a r r a n t  i s  needed.  

P repa re  Warrant  A p p l i c a t i o n .  The w a r r a n t  a p p l i c a t i o n  must  
c o n t a i n  t h e  f o l l o w i n g :  

1 )  	a s t a t e m e n t  o f  E P A ' s  a u t h o r i t y  t o  i n s p e c t ;  
( see  § 11, s u p r a )  

2 )  	a c l e a r  i d e n t i f i c a t i o n  of t h e  name and l o c a t i o n  
o f  t h e  s i t e  a n d ,  i f  known, t h e  name(s)  of t h e  
owner and o p e r a t o r  of t h e  s i t e ;  

3 )  	a s t a t e m e n t  e x p l a i n i n g  t h e  grounds  f o r  a f i n d i n g  
o t  a r e a s o n a b l e  b a s i s  f o r  e n t r y  ( i . e . ,  a r e a s o n a b l e  
b a s i s  t o  b e l i e v e  t h a t  t h e r e  may be  a re lease  o r  
t h r e a t e n e d  re lease  o f  a haza rdous  s u b s t a n c e  o r  
p o l l u t a n t  o r  c o n t a m i n a n t )  and t h e  purpose  f o r  e n t r y
( i . e . ,  d e t e r m i n i n g  t h e  need f o r  r e s p o n s e ,  o r  choos ing  
o r  t a k i n g  a n y  r e s p o n s e  a c t i o n ,  o r  o t h e r w i s e  e n f o r c i n g  
CEKCLA) ; 

4 )  	a f f i d a v i t s  s u p p o r t i n g  t h e  a s s e r t e d  r e a s o n a b l e  b a s i s  
f o r  e n t r y  and d e s c r i b i n g  any  a t t e m p t s  t o  g a i n  access 
on c o n s e n t ,  i f  a p p l i c a b l e ;  and 

5 )  	a s p e c i f i c  d e s c r i p t i o n  of t h e  e x t e n t ,  n a t u r e ,  and 
t i m i n g  o f  t h e  i n s p e c t i o n ;  

Fol lowing  p r e p a r a t i o n  o f  t h e  w a r r a n t  a p p l i c a t i o n ,  t h e  
J u s t i c e  Department a t t o r n e y  w i l l  f i l e  t h e  a p p l i c a t i o n  w i t h  
t h e  l o c a l  U.S. M a g i s t r a t e .  

EPA may a s k  t h e  J u s t i c e  Department a t t o r n e y  t o  s e e k  t h e  
a s s i s t a n c e  o f  t h e  Uni ted  S t a t e s  Marsha ls  S e r v i c e  i n  e x e c u t i n g  t h e  
w a r r a n t  where EPA p e r c e i v e s  a dange r  t o  t h e  p e r s o n n e l  e x e c u t i n g  
t h e  w a r r a n t  o r  where t h e r e  i s  t h e  p o s s i b i l i t y  t h a t  e v i d e n c e  w i l l  
b e  d e s t r o y e d .  

2. Reasonab le  Basis f o r  E n t r y  

A warrant f o r  access on a c i v i l  matter may b e  o b t a i n e d  upon 
a showing of a r e a s o n a b l e  b a s i s  f o r  e n t r y .  T h i s  r e a s o n a b l e  
b a s i s  may b e  e s t a b l i s h e d  e i t h e r  by p r e s e n t i n g  s p e c i f i c  e v i d e n c e  
r e l a t i n g  t o  t h e  f a c i l i t y  t o  b e  e n t e r e d  o r  by d e m o n s t r a t i n g  t h a t  
t h e  e n t r y  i s  p a r t  of a n e u t r a l  a d m i n i s t r a t i v e  i n s p e c t i o n  p l a n .  

A s p e c i f i c  e v i d e n c e  s t a n d a r d  i s  i n c o r p o r a t e d  i n  SARA as a 
c o n d i t i o n  on EPA's e x e r c i s e  of i t s  access a u t h o r i t y :  EPA must  
have  "a  r e a s o n a b l e  b a s i s  t o  b e l i e v e  t h e r e  may b e  a re lease  o r  
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t h r e a t  of a r e l e a s e  of a hazardous  s u b s t a n c e  o r  p o l l u t a n t  o r  
con taminan t . "  § 104(e )  ( 1 ) .  SAM's  express  s p e c i f i c  e v i d e n c e  
s t a n d a r d  i s  c o n s i s t e n t  w i t h  how c o u r t s  have fo rmula t ed  t h e  
s p e c i f i c  ev idence  t e s t  i n  t h e  absence  of s t a t u t o r y  gu idance .
E . g . ,  West P o i n t - P e p p e r e l l ,  I nc .  v .  Donovan, 689 F. 2 d  9 5 0 .  9 5 8  
( 1 1 t h  C i r .  1982) ( t h e r e  must b e  a "showing of s p e c i f i c  e v i d e n c e  
s u f f i c i e n t  t o  s u p p o r t  a r e a s o n a b l e  s u s p i c i o n  of  a v i o l a t i o n " ) .  

I n  a r a f t i n g  a warrant a p p l i c a t i o n ,  c o n c l u s o r y  a l l e g a t i o n s  
r e g a r d i n g  t h e  s p e c i f i c  ev idence  s t a n d a r d  under  s u b s e c t i o n  1 0 4 ( e )  
w i l l  n o t  s u f f i c e .  Cour t s  g e n e r a l l y  have  r e f u s e d  t o  approve  
w a r r a n t s  where t h e  a p p l i c a t i o n  c o n t a i n s  mere b o i l e r p l a t e  a s s e r ­
t i o n s  of  s t a t u t o r y  v i o l a t i o n s .  Warrant  a p p l i c a t i o n s  have been 
g r a n t e d ,  on t h e  o t h e r  hand ,  where t h e  a p p l i c a t i o n  c o n t a i n e d  
d e t a i l e d  a t t e s t a t i o n s  by government o f f i c i a l s  o r  t h i r d - p a r t y
c o m p l a i n t s  which have some i n d i c i a - o f  r e l i a b i l i t y .  I d e a l l y ,  
EPA w a r r a n t  a p p l i c a t i o n s  shou ld  c o n t a i n  an a f f i d a v i t  o f  a pe r son
who h a s  p e r s o n a l l y  obse rved  c o n d i t i o n s  which i n d i c a t e  t h a t  t h e r e  
may b e  a release o r  t h r e a t  of  a r e l e a s e  of  a hazardous  s u b s t a n c e .  
I f  t h e y  a r e  a v a i l a b l e ,  sampl ing  r e s u l t s ,  a l t h o u g h  n o t  r e q u i r e d ,
shou ld  a l s o  be a t t a c h e d .  Warrant a p p l i c a t i o n s  based on c i t i z e n ,  
employee, O K  c o m p e t i t o r  c o m p l a i n t s  shou ld  i n c l u d e  d e t a i l s  t h a t  
e s t a b l i s h  t h e  c o m p l a i n a n t ' s  c r e d i b i l i t y .  -9 /  

C .  Cour t  Orde r s  

The p r o v i s i o n s  i n  CERCLA a u t h o r i z i n g  EPA a c c e s s  may b e  
e n f o r c e d  by c o u r t  Order .  To o b t a i n  a c o u r t  o r d e r  f o r  e n t r y ,  t h e  
Region shou ld  f o l l o w  t h e  normal r e f e r r a l  p r o c e s s .  I f  o n l y  a c c e s s  
i s  r e q u i r e d ,  t h e  r e f e r r a l  package can  o b v i o u s l y  b e  much abbrev ­
i a t e d .  I f  t iming  is  c r i t i c a l ,  EPA HQ w i l l  move e x p e d i t i o u s l y  
and w i l l  r e f e r  t h e  c a s e  o r a l l y  i f  n e c e s s a r y .  The Reg ions ,  how-
e v e r ,  s h o u l d  a t t e m p t  t o  a n t i c i p a t e  t h e  s i t e s  a t  which a c c e s s  may 
prove p r o b l e m a t i c  and shou ld  a l l o w  s u f f i c i e n t  l e a d  time f o r  t h e  
r e f e r r a l  p r o c e s s  and  t h e  o p e r a t i o n  of  t h e  c o u r t s .  The Regions
shou ld  a l s o  n o t  e n t e r  l e n g t h y  n e g o t i a t i o n s  w i t h  landowners  o v e r  
a c c e s s .  EPA and DOJ  are p repa red  t o  l i t i g a t e  a g g r e s s i v e l y  t o  
e s t a b l i s h  EPA's r i g h t  of a c c e s s .  

-9 1  I f  i n f o r m a t i o n  gatherecJ i n  a c i v i l  i n v e s t i g a t i o n  s u g g e s t s  
t h a t  a c r i m i n a l  v i o l a t i o n  may have  o c c u r r e d ,  EPA p e r s o n n e l  

shou ld  c o n s u l t  t h e  g u i d a n c e  on p a r a l l e l  p r o c e e d i n g s .  (Memorandum 
from Cour tney  P r i c e  co A s s i s t a n t  A d m i n i s t r a t o r s  e t  a l . ,  " P o l i c y
and P rocedures  on  P a r a l l e l  P roceed ings  a t  . t h e  Envi ronmenta l  

, , P r o t e c t i o n  Agency" ( 1 / 2 3 / 8 4 ) ) .  Use of C E R C L A ' s  i n f o r m a t i o n ­
... 	 g a t h e r i n g  a u t h o r i t y  i n  c r i m i n a l  i n v e s t i g a t i o n s  i s  addres sed  i n  

s e p a r a t e  g u i d a n c e .  (Flemorandum from Cour tney  M. P r i c e  t o  A s s i s t a n t  
A d m i n i s t r a t o r s  e t  a l . ,  " T h e  Use of  A d m i n i s t r a t i v e  Discovery
Devices  i n  t h e  Development of Cases Assigned t o  t h e  O f f i c e  of  
C r i m i n a l  I n v e s t i g a t i o n s "  ( 2 / 1 6 / 8 4 ) ) .  
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P r i o r  t o  s e e k i n g  a c o u r t  o r d e r ,  EPA shou ld  r e q u e s t  a c c e s s ,  
g e n e r a l l y  i n  w r i t i n g ,  a n d  assemble  t h e  r e c o r d  r e l a t e d  t o  a c c e s s .  
The showing n e c e s s a r y  t o  o b t a i n  a c o u r t  o r d e r  i s  t h e  same a s  f o r  
o b t a i n i n g  a w a r r a n t :  EPA mus t  show a r .easonable  b a s i s  t o  b e l i e v e  
t h a t  t h e r e  may be a r e l e a s e  o r  a t h r e a t  of a r e l e a s e  of a haza rdous  
s u b s t a n c e  o r  p o l l u t a n t  o r  con taminan t .  An EPA f i n d i n g  on whether  
t h e r e  i s  r e a s o n  t o  b e l i e v e  a r e l e a s e  has  o c c u r r e d  o r  i s  abou t  t o  
o c c u r  ,nust  b e  reviewed on t h e  a r b i t r a r y  and c a p r i c i o u s  s t a n d a r d .  
5 1 0 4 ( e ) ( 5 )  ( B ) ( i ) .  I f  t h e  m a t t e r  i s  n o t  a l r e a d y  ' in c o u r t .  EPA 
must f i l e  a compla in t  s e e k i n g  i n j u n c t i v e  and d e c l a r a t o r y  r e l i e f .  
S imul taneous  t o  f i l i n g  t h e  c o m p l a i n t ,  EPA may, i f  n e c e s s a r y ,  
f i l e  a mot ion ,  s u p p o r t e d  by a f f i d a v i t s  documenting t h e  r e l e a s e  
o r  t h r e a t e n e d  r e l e a s e ,  r e q u e s t i n g  an immediate o r d e r  i n  a i d  o f  
a c c e s s .  I f  t h e  m a t t e r  i s  a l r e a d y  i n  l i t i g a t i o n ,  EPA.may proceed
by motion t o  s e e k  an  o r d e r  g r a n t i n g  a c c e s s .  -10/ 

I n  a memorandum s u p p o r t i n g  E P A ' s  r e q u e s t  f o r  r e l i e f  i t  
shou ld  b e  made c l e a r  t h a t  by invoking  j u d i c i a l  p r o c e s s ,  EPA i s  
n o t  i n v i t i n g  j u d i c i a l  rev iew of  i t s  d e c i s i o n  t o  u n d e r t a k e  r e s p o n s e ,
a c t i o n  o r  of  any  a d m i n i s t r a t i v e  d e t e m i n a t i o n s  w i t h  r e g a r d  t o  t h e  
r e s p o n s e  a c t i o n .  S e c t i o n  113(h )  of  SARA b a r s  j u d i c i a l  rev iew 
of  removal o r  r e m e d i a l  a c t i o n  excep t  i n  f i v e  enumerated c i rcum­
s t a n c e s .  A j u d i c i a l  a c t i o n  t o  compel a c c e s s  i s  n o t  one  of  t h e  
e x c e p t i o n s .  S t a t e m e n t s  on t h e  f l o o r  of t h e  House and t h e  S e n a t e  
conf i rm t h a t  EPA enforcement  of  i t s  a c c e s s  a u t h o r i t y  does  n o t  
p r o v i d e  a n  o p p o r t u n i t y  f o r  j u d i c i a l  r e v i e w  of r e s p o n s e  d e c i s i o n s .  
S e n a t o r  Thurmond, cha i rman of t h e  J u d i c i a r y  Committee,  remarked 
t h a t  when EPA r e q u e s t s  a c o u r t  t o  compel a c c e s s  " t h e r e  i s  no 
j u r i s d i c t i o n  a t  t h a t  t ime  t o  r ev iew any r e s p o n s e  a c t i o n  . . . 

-1 0 /  P a r e n t h e t i c a l l y ,  i t  shou ld  be noted  t h a t  t h e  broad e q u i t a b l e  
power g r a n t e d  t o  c o u r t s  i n  S e c t i o n  106 can  a l s o  b e  r e l i e d  

on t o  o b t a i n  a c o u r t  o r d e r .  An a d d i t i o n a l  s o u r c e  of  a u t h o r i t y
f o r  c o u r t s  i n  t h i s  r e g a r d  i s  t h e  A l l  Writs A c t ,  28 U.S.C. § 1651. 
The A c t  a u t h o r i z e s  f e d e r a l  c o u r t s  t o  " i s s u e  a l l  wr i t s  n e c e s s a r y  
o r  a p p r o p r i a t e  in a i d  of  t h e i r  r e s p e c t i v e  j u r i s d i c t i o n s  . . . .I ,  

28  U.S.C. S 1651. T h i s  a u t h o r i t y  " e x t e n d s  under  a p p r o p r i a t e
c i r c u m s t a n c e s ,  t o  pe r sons  who, though n o t  p a r t i e s  t o  t h e  o r i g i n a l  
a c t i o n  o r  engaged i n  wrongdoing a r e  i n  a p o s i t i o n  t o  f r u s t r a t e  
t h e  implementa t ion  of a c o u r t  o r d e r  . . . . " ' U n i t e d  S t a t e s  V. New 
York Telephone  Co.,  434 U.S. 1 5 9 ,  174 (1977) .  Th u s ,  t h e  A l l  W s s  
A c t  may prove u s e f u l  as a means of  compe l l ing  pe r sons  n o t  a p a r t y  
t o  a c o n s e n t  d e c r e e  t o  c o o p e r a t e  w i t h  EPA and o t h e r  s e t t l i n g
p a r t i e s  i n  e x e c u t i o n  of  t h e  d e c r e e .  The u s e  of t h e  A l l  Writs . 
A c t ,  however ,  may b e  l i m i t e d  i n  l i g h t  of  t h e  Supreme C o u r t ' s  

: i n t e r p r e t a t i o n  of t h e  Act i n  Pennsy lvan ia  Bureau of  C o r r e c t i o n  V .  

Uni ted  S t a t e s  Marsha l  S e r v i c e .  88 L. Ed .  2d 189 (1985). 
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[T lhe  c o u r t  may o n l y  rev iew whether  t h e  Agency 's  c o n c l u s i o n  t h a t  
t h e r e  i s  a r e l e a s e  o r  t n r e a t e n e d  r e l e a s e  of hazardous  s u b s t a n c e s  
i s  a r b i t r a r y  o r  c a p r i c i o u s . "  132 Cong. Rec. SI4929 (October  3 ,  
1986) ( S t a t e m e n t  of Sen. Thurmond); 132 Cong. Rec. 119582 
(Oc tobe r  8 ,  1986) (S ta t emen t  of  Rep.  Gl ickman) ;  s e e  Uni ted  S t a t e s  
V .  S t anda rd  Equipment,  I n c . ,  No. C83-252M (W.D. G h .  Nov. 3 ,  1 9 8 6 ) .  

D.  A d m i n i s t r a t i v e  O r d e r s  

I f  a s i t e o w n e r  d e n i e s  an EPA r e q u e s t  f o r  a c c e s s ,  EPA may 
i s s u e  an  a d m i n s t r a t i v e  o r d e r  d i r e c t i n g  compl iance  wi th  t h e  
r e q u e s t .  § 1 0 4 ( e ) ( 5 ) ( A ) .  Each a d m i n i s t r a t i v e  o r d e r  must i n c l u d e  
a f i n d i n g  by t h e  Regioi;-.al A d m i n i s t r a t o r  t h a t  t h e r e  e x i s t s  a 
r e a s o n a b l e  b e l i e f  t h a t  t h e r e  may be a r e l e a s e  o r  t h r e a t  o f  r e l e a s e  
of a hazardous  s u b s t a n c e  and a d e s c r i p t i o n  of  t h e  purpose  f o r  t h e  
e n t r y  and of t h e  a c t i v i t i e s  t o  b e  conducted and t h e i r  p r o b a b l e  
d u r a t i o n .  The o r d e r  shou ld  i n d i c a t e  t h e  n a t u r e  of t h e  p i o r  
r e q u e s t  f o r  a c c e s s .  F u r t h e r ,  t h e  o r d e r  shou ld  a d v i s e  t h i  r e ­
sponden t  t h a t  t h e  a d m i n i s t r a t i v e  r e c o r d  upon which t h e  o r d e r  was 
i s s u e d  i s  a v a i l a b l e  f o r  rev iew and  t h a t . a n  EPA o f f i c e r  O K  employee 
w i l l  b e  a v a i l a b l e  t o  c o n f e r  w i t h  r e sponden t  p r i o r  t o  t h e  e f f e c t i v e  
d a t e  of t h e  o r d e r .  The l e n g t h  of  t h e  time p e r i o d  d u r i n g  which 
such  a c o n f e r e n c e s  may b e - r e q u e s t e d  shou ld  be r e a s o n a b l e  under  
t h e  c i r c u m s t a n c e s .  I n  d e c i d i n g  what i s  a r e a s o n a b l e  t ime  p e r i o d ,
c o n s i d e r a t i o n  shou ld  b e  g i v e n  t o  t h e  i n t e r f e r e n c e  a c c e s s  w i l l  c a u s e  
w i t h  o n s i t e  o p e r a t i o n s ,  t h e  t h r e a t  t o  human h e a l t h  and t h e  env i ron ­
men t  posed by t h e  s i t e ,  and t h e  e x t e n t  of  p r i o r  c o n t a c t s  w i th  t h e  
r e sponden t .  The o r d e r  shou ld  a d v i s e  t h e  r e sponden t  t h a t  p e n a l t i e s  
of  up t o  $25 ,000  p e r  day  may be a s s e s s e d  by a c o u r t  a g a i n s t  any 
p a r t y  who u n r e a s o n a b l y  f a i l s  t o  comply w i t h  an o r d e r .  5 1 0 4 ( e ) ( 5 ) .
Fol lowing  t h e  t ime  p e r i o d  f o r  t h e  c o n f e r e n c e  and any  c o n f e r e n c e ,  
t h e  i s s u i n g  o f f i c i a l  s h o u l d  send a document t o  t h e  r e sponden t
summarizing any  c o n f e r e n c e ,  E P A ' s  r e s o l u t i o n  of any  o b j e c t i o n s ,  
and  s t a t i n g  t h e  e f f e c t i v e  d a t e  of  t h e  o r d e r .  

I f ,  f o l l o w i n g  i s s u a n c e  of an  a d m i n i s t r a t i v e  O r d e r ,  t h e  s i t e -
owner c o n t i n u e s  t o  r e f u s e  a c c e s s  t o  EPA, t h e  o r d e r  may b e  en fo rced  
i n  f e d e r a l  court .  EPA shou ld  n o t  u s e  s e l f - h e l p  t o  ' execu te  o r d e r s .  
C o u r t s  are r e q u i r e d  t o  e n f o r c e  a d m i n i s t r a t i v e  o r d e r s  where t h e r e  
i s  a r e a s o n a b l e  b a s i s  t o  b e l i e v e  t h a t  t h e r e  may be.  a r e l e a s e  o r  
t h r e a t  o f  a r e l e a s e  of  a haza rdous  s u b s t a n c e .  E P A ' s  d e t e r m i n a t i o n  
i n  t h i s  r e g a r d  must b e  upheld  u n l e s s  i t  i s  a r b i t r a r y  and c a p r i c i o u s  
§ 1 0 4 ( e ) ( 5 ) ( 8 ) ( i ) .  EPA w i l l  s e e k  p e n a l t i e s  from t h o s e  p a r t i e s  who 

' unreasonab ly  f a i l  t o  c o m p l y , w i t h  o r d e r s .  

,,.' A l l  a d m i n i s t r a t i v e  o r d e r s  f o r  a c c e s s  must b e  concur red  on by 
_It h e  O f f i c e  o f  Enforcement and Cornpli,ance Moni tor ing  p r i o r  t o  

i s s u a n c e .  
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DISCLAIMER 

The p o l i c i e s  and p rocedures  e s t a b l i s h e d  i n  t h i s  document a r e  
i n t e n d e d  s o l e l y  f o r  t h e  g u i d a n c e  Of government p e r s o n n e l .  They 
a r e  n o t  i n t e n d e d ,  and canno t  b e  r e l i e d  upon t o  c r e a t e  any r i g h t s ,
s u b s t a n t i v e  o r  p r o c e d u r a l ,  e n f o r c e a b l e  by any  p a r t y  i n  l i t i g a t i o n  
w i t h  t h e  United S t a t e s .  The Agency r e s e r v e s  t h e  r i g h t  t o  act  a t  
v a r i a n c e  w i t h  t h e s e  p o l i c i e s  and p rocedures  a n d  t o  change them a t  
a n y  time w i t h o u t  p u b l i c  n o t i c e .  

A t  t achmen t s 



' !  Memonmdum 
9 8 2 9 , 2  

Procedures for Authorizing Application ' April 3 ,  1987
for Civil Search Warrants Under CERCLA 

TO 
 All EES Attorneys Fmm . Buente, Jr. 

Under § 10 f CERCLA, s amended by SARA, the 
United States may seek.access by varrant, administrative order, 
or court order. If access is obtained by administrative order,
the appropriate documents are issued by relevant client agencies.
If access is to be obtained by court order, then the Assistant 
Attorney General of the Land and Natural Resources Division must 
approve the complaint, upon referral from the relevant client 
agency according to ordinary procedures. For access to be sought
through application on a civil CERCLA warrant,l the instant 
memorandum will confirm the procedures to be used by the 
Department of Justice.. 

Under 15.320-A-2 of the U.S. Attorney's Manual,,

application for warrant under CERCLA may not be handled 

unilaterally by the U.S. Attorneys. Applications for such 

warrants must be coordinated through the Environmental 

Enforcement Section. 


Clearance through the Environmental Enforcement Section 

is important for a variety of reasons. First, the nature of the 

governmental activities involved under CERCLA civil warrants may

be much broader and last considerably longer than an inspection

under the other federal environmental regulatory statutes. 

Typically the latter require only a few days or weeks to conduct 

routine environmental sampling. Under CERCLA, access may be 

sought under a warrant for not only sampling, but even simple 


The memorandum does not cover procedures for seeking a 

criminal search warrant where a CERCLA violation may be 

involved. All such matters are to be referred to the Director,

Environmental Crimes Unit, EES. 




9 8 2 9 , 2  

- 2 -

removal-type activity, e.g.! security/fencing, limited drum 

removal. The greater relative complexity of the governmental

activity involved can be expected to provoke more challenges to 

CERCLA civil warrants than those under other statutes and the 

issues raised by CERCLA warrants may be much more complex.

Second, this is a relatively new and vital area of the law. We 

must ensure that maximum efforts are made to develop this 

critical area of the law in an excellent manner. EES lawyers 

must make all reasonable efforts to ensure that exercises of the 

civil warrant authority under CERCLA will be vindicated by the 

federal courts, through proper presentation of facts and legal 

arguments by Departmental attorneys vith experience in this area. 

Finally, since our experience has shown that judicial challenges 

to civil CERCLA warrants tend to move very rapidly, sometimes on 

an emergency motion basis, EES needs to work closely with client 

agencies on these matters so that the Division's Appellate

Section is advised and prepared with sufficient lead time to 

expeditiously address appellate proceedings. 


Coordinating these warrant applications through EES 

must be done on an expedited basis so that client agencies' 

program objectives are achieved. Moreover, our resources must 

not be consumed by duplicative work. Balancing the needs for 

careful warrant application preparations with that for 

expeditious handling of these matters, we will use the following

procedures: 


1. The client agency will telephonically notify the 

relevant EES Assistant Chief or Senior Lawyer when the Agency

plans to seek a civil warrant. 


2. The client agency will follow-up the request by

expeditiously transmitting a short memorandum concisely

explaining why the warrant is needed with a draft copy of the 

warrant application and supporting affidavits. 


3 .  Upon receipt of the telephonic notification or 
written request, whichever first occurs, the EES Assistant Chief 
or Sr.  Lawyer will arrange for either an EES staff attorney or an 
AUSA to handle the review and prosecution of the application.
Unless a dispute develops between EES/AUSA personnel and the 
client agency, the EES Assistant Chief or Sr.  Lawyer may approve
the application. If such a dispute develops, it must be brought 
to the attention of the Chief or Deputy Chief, EES for 
resolution. 
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4. Handling of these matters is to be afforded 

priority on our docket. Moreover, the Chief or Assistant Chief 

of the Appellate Section shall be advised of each application 

request by the EES Assistant Chief or Sr. Lawyer as soon as 

possible after notification by the client agency, so that 

Appellate can be prepared to handle expeditiously appeal matters. 


5. All civil actions to enforce civil CERCLA warrants,

by way of application for civil contempt or other judicial

orders, shall be authorized in writing by the Assistant Attorney

General. Such actions shall be afforded highest priority on the 

docket. 


For general advice/guidance on handling CERCLA civil 

warrant matters, contact John Fleuchaus, ORCU-Waste, 382-3109. 


Attachment 
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CONSENT FOR ACCESS TO PROPERTY 

Name: __---
Address  of P r o p e r t y :  

I c o n s e n t  t o  o f f i c e r s .  employees ,  and a u t h o r i z e d  
r e p r e s e n t a t i v e s  of  t h e  United S t a t e s  E w i r o n m e n t a l  P r o t e c t i o n  
Agency ('SPA) e n t e r i x g  and hav ing  c o x t i x u e d  a c c e s s  t o  my 
p r o p e r t y  f o r  t h e  f o l l o w i n g  p u r p o s e s :  

[ t h e  t a k i n g  o f  such  s o i l ,  w a t e r ,  and a i r  samples  as may 
be de t e rmined  t o  be n e c e s s a r y : ]  

[ t h e  sampl ing  o f  any s o l i d s  o r  l i q u i d s  s t o r e d  O K  d i sposed
o f  on s i t e : ]  

[ t h e  d r i l l i n g  of  h o l e s  and i n s t a l l a t i o n  of m o n i t o r i n g  wells 
f o r  s u b s u r f a c e  i n v e s t i g a t i o n ; ]  

' [ o t h e r  a c t i o n s  r e l a t e d  t o  t h e  i n v e s t i g a t i o n  of s u r f a c e  o r  
s u b s u r f a c e  c o n t a m i n a t i o n ; ]  

[ t h e  t a k i 2 g  o f  a r e s p o n s e  a c t i o n  i n c l u d i n g  . . . . ]  
I r e a l i z e  t h a t  t h e s e  a c t i o n s  by EPA are  unde r t aken  p u r s u a n t  
t o  i t s  r e s p o n s e  and enforcement  r e s p o n s i b i l i t i e s  unde r  t h e  
Comprehensive Envi ronmenta l  Response.  Compensation' and L i a b i l i t y
Act ( S u p e r f u n d ) .  42 U . S . C .  § 9601 e t  s e q .  

T h i s  w r i t t e n  p e r m i s s i o n  i s  g i v e n  by m e  v o l u n t a r i l y  w i t h  
knowlege o f  my r i g h t  t o  r e f u s e  and w i t h o u t  t h r e a t s  o r  promises

' o f  any k i n d .  

.-
Date S i g x a t u r e  
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