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MEMORANDUM

SUBJECT: Defining "Matters Addressed" in CERCLA Settlements

FROM:: Bruce 8. Gelber /. .r <o i S o
Deputy Chief, Environmental Enforcement Section
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Office of Site Remediation Enforcement
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TO: All EES Attorneys and Paralegals
EPA Regional Counsel Branch Chiefs, Regions I-X

This memorandum revises the policy of the Department of
Justice and the Environmental Protection Agency with respect to
the content of contribution protection clauses in judicial and
administrative settlements under the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA). In many cases
it is appropriate for the settlement agreement to contain an
explicit definition of "matters addressed" that clarifies the
parties' intent regarding the scope of contribution protection.
Such a definition will reduce uncertainty and litigation
regarding the effect of CERCLA settlements on the contribution
claims of other persons, and will promote the rapid entry of
decrees. This memorandum will describe the principles to be
applied in defining "matters addressed," and will discuss the
application of these principles to the most common types of
CERCLA settlements. This memorandum supersedes EPA's "Interim
Agency Policy on Contribution Protection Clauses in CERCLA
Settlements" (Apr. 10, 1991).



A. Backgr ound

Section 113(f)(2) of CERCLA provides that:

A party who has resolved its liability to the United States
or a State in an admnistrative or judicially approved
settl enment shall not be liable for clainms for contribution
regarding matters addressed in the settlement. Such

settl ement does not discharge any of the other potentially
liable parties unless its terns so provide, but it reduces
the potential liability of the others by the anmpbunt of the
settl enment.

42 U.S. C. 8 9613(f)(2) (enphasis added). Sections 122(g)(5) and
122(h) (4) of CERCLA provide virtually identical contribution
protection provisions for settlenments with de mnims parties and
adm ni strative cost recovery settlenents, respectively.

In the past, CERCLA settlenents have generally not included
a definition of "matters addressed,” but instead have at nost
contained a statenent that the "Settling Defendants are entitled
to such protection fromcontribution actions or clains as is
provided in CERCLA Section 113(f)(2)" or the equivalent. This
approach has sonetines caused uncertainty regarding the effect of
the settlenent on the contribution rights of persons not party to
the settlenent, resulting in delays in the entry of decrees and
t he entangl enment of the United States in subsequent litigation
regardi ng the scope of contribution protection.! Several courts

! See, e.qg., United States v. Alcan Alum num 25 F.3d
1174 (3rd Cr. 1994) (reversing denial of notion to intervene by
nonsettlors and remanding for determ nation as to whet her consent
decree cut off nonsettlors' contribution rights); United States
v. Charter International G| Co., 83 F.3d 510 (1st Cr. 1996)
(di spute over scope of contribution protection); United States v.
Colorado & Eastern RR Co., 50 F.3d 1530 (10th Cr. 1995) ("CERC")
(U.S. argued as am cus that matters addressed in consent decree
were limted to EPA's past costs so that prior settlors
perform ng remedy could maintain action agai nst defendant); Akzo
Coatings v. Aigner Corp. 30 F.3d 761 (7th Cr. 1994) (am cus
brief argued that RD/ RA consent decree did not provide
contribution protection for early renoval action); Dravo v.
Zuber, 13 F.3d 1222 (8th Cr. 1994) (am cus brief argued that de
mnims AOC provided site-wi de contribution protection); Avnet
Inc. v. Allied-Signal, Inc., 825 F. Supp. 1132 (D. R 1. 1992)
(sane); Waste Managenent of Pennsylvania, Inc. v. Gty of York,
910 F. Supp. 1035 (M D. Pa. 1995)(U.S. argued unsuccessfully as
am cus that Section 122(h)(1) Adm nistrative O der on Consent
provi ded broad contribution protection).
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have indicated that the United States can reduce this
uncertainty by defining "matters addressed” explicitly inits
CERCLA consent decrees.?

Defining "matters addressed” in CERCLA settlenents wll
serve the public interest by reducing uncertainty and litigation
regardi ng the scope of contribution protection associated with
such settlenments, and will enable the United States to maxi m ze
the value of its CERCLA recoveries by affording greater certainty
and finality to settling parties. |In addition, careful crafting
of the scope of matters addressed is inportant to the United
St ates where an agency ot her than EPA has a potential claimfor
recovery of response costs that could be extinguished as a
result. Therefore, a definition of "matters addressed” should

2 United States v. Charter Internat'l Gl Co., 83 F. 3d at
517, n. 9 ("The absence of specific | anguage concerning matters
addressed’ m ght be thought to be of concern to the EPA and the
public. Having the scope of "matters addressed' specifically
agreed upon should lead to greater certainty and finality. That
certainty and finality are attractive inducenents to settle.");
CERC, 50 F.3d at 1537 (citing parties' failure to "draft around
the "matters addressed' problem" presumably by defining "matters
addressed"); Akzo v. Aigner, 30 F.3d at 766, n. 8 ("if the
parties have included terns explicitly defining matters
addressed' by their settlenent, then those terms will be highly
rel evant to, and perhaps even dispositive of, the scope of
contribution protection").
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typically be included in the contribution protection section of
future CERCLA settlenents.?

B. Defining "Matters Addressed": GCeneral Principles

The term "matters addressed"” should be drafted on a site-
specific basis to correspond to the facts of the case and the
intent of the parties. Generally, the term"matters addressed"
should identify those response actions and costs for which the
parties intend contribution protection to be provided. At a
m nimum these will be the response actions or costs the settling
parties agree to performor pay; however, "matters addressed" can
be broader if the settlement is intended to resolve a w der range
of response actions or costs, regardl ess of who undertakes the
work or incurs those costs. This broader contribution protection
is typical in nost de mnims and ability to pay settlenents, as
well as in certain RD/RA and cash-out settlenents.

In crafting a definition of "matters addressed,” the parties
shoul d be prepared to satisfy the | egal standard for entry, i.e.,
that the settlenment is "fair, reasonable and consistent with the
goals of CERCLA. "* Were the settlenent is intended to
extinguish the contribution rights of other PRPs that may incur
or be held liable for response costs, the entering court may, as
one part of its fairness analysis, require a denonstration that

3 The foll owm ng nodel CERCLA settlenent docunents already
contenplate inclusion of a definition of "matters addressed":
1) Revised Model RD/ RA Consent Decree (July 13, 1995); 2) Mbdel
CERCLA Section 107 Consent Decree for Recovery of Past Response
Costs (Septenber 29, 1995); 3) Mdel CERCLA Section 122(h)(1)
Agreenent for Recovery of Past Response Costs (Septenber 29,
1995); 4) Revised Mbdel CERCLA Section 122(g)(4) De Mnims
Contri butor Consent Decree and Adm nistrative Order on Consent
(Sept ember 29, 1995); 5) Mdel CERCLA Section 122(g)(4) De
Mcrom s Adm nistrative Order on Consent and Consent Decree,
i ssued as attachnents to the Revi sed Gui dance on CERCLA
Settlenments with De Mcroms Waste Contributors (June 3, 1996).

4 United States v. Charter, 83 F.3d at 520; United States
v. Cannons Eng'g Corp., 899 F.2d 79, 85 (1st Cr. 1990).
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this result is fair to potential contribution plaintiffs whose
ri ghts woul d be extingui shed.?®

Ordinarily, the required denonstration can be acconpli shed
by show ng that the response actions or costs within the
definition of "matters addressed” were taken into consideration
in determning the anount of the settlenent, and that the
settlors' paynment or other contribution represents a reasonable
contribution to those costs based on sone defensible criterion
such as the settlors' volunetric share or ability to pay, or a
fair assessnent of the litigation risks. Moreover, the inpact of
the settlenment on the contribution rights of any non-parties nust

be fair under all of the relevant circunstances. |n evaluating
the fairness of the settlenent, it is relevant that the proceeds
fromthe settlenment serve to "reduce the potential liability" of

all non-settling PRPs. See 42 U S.C. § 9613(f)(2).°

5 See United States v. Charter, 83 F.3d 523 (holding that
consent decree was not unfair to prior settling parties because
it did not bar contribution clainms); U.S. v. Al can Al um num
Corp., 25 F. 3d 1174 (3d Gr. 1994) (a party whose contribution
rights may be extingui shed should be permtted to intervene for
t he purpose of opposing entry of a consent decree); but see U.S.
V. Rohm and Haas Conpany, 721 F. Supp. 666, 686-687 (if a decree
is otherw se reasonable in light of identified factors, the
review ng court need not separately consider the fairness of the
decree to non-settling parties). At nost, fairness to other
parties is but one dinension of the |arger fairness anal ysis,
whi ch has both procedural and substantive dinensions that are
beyond the scope of this nmenorandum See United States v.
Cannons Eng'g Corp., 899 F.2d at 89-90.

6 It may be appropriate in sone instances to structure a
settlenment to ensure that PRPs whose contribution rights are
bei ng cut off receive an appropriate benefit fromthe settl enent,
e.q., through direct reinbursenent for work they have perforned
or through establishnment of a CERCLA §8 122(b)(3) special account
to fund future work. For exanple, in cases where prior settlors
have agreed to performthe renmedy and pay nost of EPA' s costs, it
may, in light of that cooperation, be appropriate to allocate the
proceeds from a subsequent settl enent between the Superfund and
the prior settlors in order to ensure the fairness of the
settlement. On the other hand, if in the prior settlenent the
United States conprom sed its past costs clains on the
understanding that it would seek the shortfall fromothers, the
prior settlors may have al ready recei ved an appropriate benefit
t hrough the original conpromse, so that it is perfectly fair for
the Superfund to retain all of the proceeds froma subsequent
settl enent.



The scope of the covenant not to sue is relevant to, but not

di spositive of, the scope of "matters addressed.” A cost or
response action is not a "matter addressed" nerely because the
United States covenants not to sue for it. "If the covenant not

to sue alone were held to be determ native of the scope of
contribution protection, the United States would not be free to
rel ease the settling parties fromfurther litigation with the
United States, w thout unavoidably cutting off all private party
contribution rights."” Akzo, 30 F.3d at 766 (quoting brief of
United States as ami cus). The governnment nay have reasons to
gi ve such a covenant unrelated to an intent regarding the scope
of contribution protection affecting other parties, such as prior
settlors. Thus, in sone cases "matters addressed" is
appropriately defined | ess broadly than the covenant not to sue.
On the other hand, an itemthat is not wthin the scope of the
covenant not to sue is not ordinarily considered to be a "matter
addressed” in the settlenent. As always, it remains inportant to
keep the concept of "matters addressed" distinct fromthe scope
of the covenant not to sue.

C. Application of Principles to Typical Settl enents

The foll ow ng exanples offer sonme gui dance and suggested
| anguage for defining "matters addressed” in different types of
CERCLA settlenents. These are exanples only. Site-specific
consi derations may require changes to the | anguage suggested in
t hese exanpl es.

1. De Mninms Settlenents

Typically, de mnims settlenents are intended to provide
conplete relief to the settlors by fully resolving all clains



against themrelating to cleanup of the site. To ensure that
such settlenments achieve their intended purpose, it is inportant
that all costs for which contribution protection is being

provi ded be considered in determ ning the anmount of the paynent.
Thus, in de mnims (and other) settlements in which PRPs pay a
share of specified costs, an itemis "addressed" if it is
included in the cost total to which the parties' shares are
applied. Oher itens whose costs cannot be estimated at the tine
of settlenent (e.q., additional work that may be required as a
result of conditions that are not known or anticipated at the
time of the settlenent, or work performed by other PRPs for which
an accurate accounting is unavail able) may be included in
"matters addressed” if the settlors pay a premumthat reflects
the risk that such costs will ultimately be incurred. Were a
diligent effort is nade to include all currently anticipated site
costs (past and future, governnent and private) in the cost basis
of the settlenent, the definition of "matters addressed"” should
be drafted to include all such costs, as foll ows:

The "matters addressed” in this settlenent are all response
actions taken or to be taken and all response costs incurred
or to be incurred by the United States or any other person
with respect to the Site.” The "matters addressed" in this
settl enment do not include those response costs or response
actions as to which the United States has reserved its
rights under this Consent Decree (except for clains for
failure to conply with this Decree), in the event that the
United States asserts rights against Settling Defendants
com ng within the scope of such reservations.?

! In cases in which a State has or is expected to take
response actions or incur response costs with respect to the
site, and those actions and costs are not considered in arriving
at the settlenent anount, this definition should be nodified to
exclude State response actions or response costs.

8 Section 7 of this Menorandum expl ains the rationale for
carving out reserved matters from"matters addressed,"” and should
be consulted in connection with drafting a definition of "matters
addressed"” that will result in broad, site-w de contribution
prot ection.



O course, if the settlenent is not based on an eval uation
of the party's appropriate share of all anticipated site costs
(e.qg., where it is limted to a particul ar operable unit, or
other portion of site costs), then the definition of "matters
addressed” shoul d be nodified accordingly.

2. Fi nal RD/ RA Consent Decrees

In final RD/RA settlenments, there often is no explicit
determ nati on of percentage shares, but a group of settlors wll
agree to performthe renedy and pay all or a portion of the
United States' past and future costs. Because such settlors
usual ly bear the bulk of the site costs, it is likely to be fair
that they receive contribution protection for all site costs,

i ncludi ng those that may have been incurred by other PRPs (such
as the costs of doing an RI/FS under an EPA order). In such
cases, so long as the costs borne by other PRPs are known (or can
be reasonably estinmated) and were considered in determ ning how
much the final RD/RA settlors should be required to do and pay,
those earlier PRP costs should be included in "matters addressed”
along with all of the United States' costs. The definition of
"matters addressed" in such a settlenent should include al
anticipated costs and work, and should be simlar or identical to
the definition suggested above for de mnims settlenents.

If, on the other hand, the United States is unable to
conclude that the settlors are paying an appropriate portion of
all costs, both public and private -- e.qg., where the settlors
agree to performa relatively inexpensive renmedy, but do not
contribute to an expensive RI/FS that was perfornmed by other PRPs
-- It may be appropriate either tolimt "matters addressed” to
costs reinbursed or work perforned under the decree or to |ist
specifically the matters for which the settlor is to receive
contribution protection, including costs incurred by PRPs to the
extent they have been consi dered or addressed.

3. Partial (Operable Unit) Consent Decrees

In RD)RA settlenents for only one of several operable units,
the "matters addressed” are likely to be limted to the portion
of the cleanup which the settlors are performng or funding. 1In
such cases, the foll ow ng | anguage shoul d be used:



The "matters addressed” in this settlenent are Past and
Fut ure Response Costs [as defined herein; or for specific,
described work] and the Wirk as defined herein.

However, where a settlor conducts the whole renedy at a site

t hrough a series of operable unit decrees, the | ast operable unit
decree should generally use a definition of "matters addressed"
that is equivalent to what the settlor would have received if it
had perfornmed the whole remedy under one, final RD/ RA decree.

4. Past Cost-Only Settl enents

In past cost settlenents, settlors pay all or a portion of
the United States' past costs and the covenant is simlarly
[imted. Such decrees often contain a definition of "Past
Response Costs" that limts such costs to those incurred by the
United States with respect to the site prior to a given date. In
ot her cases, "Past Response Costs" may be defined as costs
relating to a specified set of response actions. |In "Past Cost-
Only" settlenents, the covenant not to sue covers such Past
Response Costs only. To prevent disputes regarding the parties
intentions as to the scope of contribution protection in such
settlenents, "matters addressed" should be narrowy defined as
fol |l ows:

The "matters addressed” in this settlenent are limted to
the United States' Past Response Costs, as defined herein.

In sone past cost settlenents, the definition of "natters
addressed" shoul d be even narrower. For exanple, if prior
settlors have already reinbursed part of the United States' past
costs, the anpbunt of the settlement in issue may be limted by
the amount of the United States' remaining shortfall, so that the
settlor's paynent may be smaller than what woul d be a reasonabl e
contribution by the settlor to all of the governnent's past
costs. In such a case, it nmay be appropriate to provide an even
narrower definition, such as by limting "matters addressed” to
the past costs settling defendant has agreed to pay or to the
United States' past costs that were unreinbursed prior to any
paynments to be nade under the decree.



5. Cash-Qut Settlenents

In cash-out settlenents (where a settlor pays noney and
typically receives a covenant not to sue under Sections 106 and
107 for both past and future costs and future liability, subject
to standard reopeners), the scope of "matters addressed"” depends
on the circunstances and the intent of the parties. For exanple,
if the settlor's paynent represents a reasonable contribution
toward all anticipated past and estimated future site costs
(1 ncluding past and future PRP response costs), "matters
addressed” should include all such response activities and costs,
and t he | anguage suggested above for de mnims and final RD RA
settlenments is appropriate. |f, however, the settlor's paynent
was determ ned based on only a subset of site response costs,
only that subset is a matter actually addressed. Under these
circunstances, the follow ng form shoul d be used:

The "matters addressed” in this settlement are [imted to
the Past and Future Response Costs, incurred or to be
incurred [by the United States; prior to a specified date;
or with respect to specified i1tems of work such as an RI/FS
or Operable Unit].°

° Not e that one court has held that, because Section
122(h) of CERCLA allows EPA to settle clains only for costs
incurred by the governnment, adm nistrative cash-out settlenents
under Section 122(h) cannot extinguish contribution clainms of
private parties with respect to the cleanup costs they incur.
Wast e Managenent of Pennsylvania, Inc. v. Gty of York, 910 F
Supp. 1035 (M D. Pa. 1995). In light of this decision, it may be
prudent in the case of cash-out settlenments in which the
government intends to afford protection fromcontribution actions
for private party response costs (such as costs incurred by prior
RD/RA settlors), to utilize a settlenent vehicle other than an
adm ni strative settlenent based solely on Section 122(h) of
CERCLA, such as an adm nistrative settlenent based on the
Attorney Ceneral's inherent authority to settle or a judicially
approved consent decree.
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6. Ability to Pay Settl enents

The purpose of ability to pay settlenments is to provide
repose to a defendant with limted financial resources, in return
for a contribution to the cleanup that takes into account the
defendant's limted financial nmeans. Such a settlenent often
represents a judgnent that, given the total anticipated costs
(public and private, past and future) at this site, it is
appropriate that this inpecunious PRP pay a specified portion of
its limted funds toward cleanup. So long as cost or work itens
are considered in such an analysis, they should be included in
"matters addressed.” Indeed, it may be difficult to secure such
settlenments wi thout some assurance of broad contribution
protection, because PRPs with limted resources may be unwi |l |ing
to settle if they nust retain resources to defend agai nst
contribution actions. Therefore, ordinarily "matters addressed”
should include all site costs, using the | anguage suggested for
de minims and final RD/RA settlenents. '

Not e, however, that ability to pay settlenents do not always
address all site costs. Partial settlenents such as operable
unit settlenments may contain ability to pay provisions for sone
parties, without resolving those parties' liability for all site
costs. In such cases, a nore limted definition of "matters
addressed” will be appropriate.

7. Reserved Matters

I n nmost CERCLA settlenments, the United States explicitly
identifies a variety of matters and clains that it is reserving
with respect to the settling defendants notw t hstandi ng t he

10 Not e that because CERCLA 8§ 113(f)(3)(C subordi nates
private party contribution clains to the rights of the United
States, there is nothing unfair about the United States
recovering all or substantially all of the settlenent proceeds in
cases involving alimted ability to pay, so long as the total
recovery is reasonable. See United States v. Bay Area Battery,
895 F. Supp 1524 (N.D. Fla. 1995). As noted above, however, it
may be appropriate in sone cases to consider an arrangenent
wher eby the proceeds of such settlenents are shared with
potential contribution plaintiffs.
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plaintiff's covenant not to sue. There nay be an overl ap

bet ween the subject matter of these reservations and the
definition of "matters addressed." Specifically, the definition
of "matters addressed" reconmmended above for certain settlenents
woul d provide contribution protection for "all response actions
taken or to be taken and all response costs incurred or to be
incurred" with respect to the site. Many reservations of rights
i n CERCLA decrees, such as the statutory reopeners for unknown
conditions and new information, by their terns also relate to
potential liability for "response actions" and "response costs."
By virtue of the fact that the United States has reserved its
rights to pursue the settlors for such matters, however, in the
usual instance such matters are not "addressed" by the
settl enment.

In order to avoid any uncertainty arising fromthe overlap
between the definition of "matters addressed” and the standard
reservations and reopeners, the follow ng | anguage shoul d be
added to the definition of "matters addressed," as indicated
above, where a broad definition of matters addressed is being
used:

The "matters addressed” in this settlement do not include
t hose response costs or response actions as to which the
United States has reserved its rights under this Consent
Decree (except for clains for failure to conply with this
Decree), ! in the event that the United States asserts
rights against Settling Defendants com ng within the scope
of such reservations.

It is inportant that the |anguage excluding reopeners and
reservations fromthe definition of "nmatters addressed"” be
drafted to require that the United States invoke the reservation
or reopener before a contribution plaintiff can avoid the bar to

1 See, e.9., Mddel RD/RA Decree {1 80 and 84.a. The
issue of a settling defendant's conpliance is between the United
States and that defendant. A determnation by the United States
that the defendant is out of conpliance can usually be addressed
by such nmechani sns as stipul ated penalties, notions to enforce,
or other steps, and should not automatically expose the settling
defendant to third-party contribution actions that would
ot herwi se be barred by operation of Section 113(f)(2) of CERCLA
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contribution suits on the basis of such reservation or reopener.
This fornmulation is intended to preclude contribution clains

agai nst the settlors based on frivolous allegations by the
contribution plaintiff that the conditions triggering such
reservations have been net.

Where consent decrees are not intended to afford broad
contribution protection, as in the exanple of partial and past-
cost-only decrees described in Sections C.3 and C. 4 above, the
nmore limted definition of "matters addressed” does not overl ap
with the standard reservations and reopeners from CERCLA nodel
settl enment docunents, and there will be no need to add any
| anguage to the definition in order to exclude such
items from"matters addressed” by explicit reference.

D. Pur pose and Use of this Menorandum

This nmenorandumis i ntended exclusively as gui dance for
enpl oyees of the U. S. Environnmental Protection Agency and the
U S. Departnent of Justice, and is subject to nodification at any
time. This menorandumis not a rule and does not create any
| egal rights or obligations. Whether and how the principles set
forth in this menorandum are applied in a particular settlenent
w Il depend on the relevant facts. Questions regarding this
menor andum shoul d be directed to Daniel C. Beckhard of the
Envi ronnment al Enforcenent Section (202/514-2771) or Janice Linett
of the Regional Support Division (703/978-3057).

cc: Lisa K Friedman, Associate General Counsel,

Solid Waste and Energency Response Divi sion

Stephen D. Luftig, Director, Ofice of Emergency and
Renedi al Response

Barry Breen, Director, Ofice of Site Renediation
Enf or cenment

Letitia Gishaw, Chief, Environnental Defense Section

EDS Deputy and Assistant Chiefs
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