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MEMORANDUM

SUBJECT: 1Issuance of Interim Rule: "Disclosure of Confidential
‘ Data to Authorized Representatives of the United States
and Potentially Responsible Parties." 58 Fed. Req. 458—
465, January 5, 1993 (40 CFR Part-2). '

FROM:  Francis J. Biros, Chief ,‘?
Cost Recovery Branch, OWPE

TO: ’ CERCLA“Branch Chiefs,.Regions I -X

~ On January 5, 1993, EPA issued an Interim Rule in the
Federal Register addressing the disclosure of confidential data
to authorized representatlves of the United States and to
potentially responsible partles (PRP) in the Superfund program. .

A copy of the Interlm Rule is attached for your 1nformat10n.

The Interlm Rule madifies certaln portlons of 40  CFR Part 2~
Public Information, governing -onfidential bus1ness information..

" The Rule updates statutory references to CERCLA and corrects = _

certain citations to CERCLA and the Clean Air Act. In addition,
and most importantly, the Rule authorizes disclosure of 5

‘confidential data.submitted by contractors, pursuant to. CERCLA .

©

§104,: to- authorlzed representatlves of ‘the United States

:-(1nc1ud1ng EPA contractors and’ subcontractors) and' to PRPs in

CERCLA §107 actions for cost recovery under certain conditions.
The Rule also authorlzes disclosure of: conf1dent1a1 data to
contractors of other Federal agenc1es. -

' The Rule is effective immadiately. OWPE, Office of
Enforcement~Superfund, and Office of General Counsel are
cooperating in the preparation of implementation guidance

' concerning the Rule. The current schedule for issuing this

guidance is late February, 1993.
Attachment

.cc: Cost Recovery Program Contacts, Reglons I - X
Cost Recovery ORC Contacts, Regions I - X
‘Cost Recovery Contacts, Finance Office, Reglons I - x
Ika Joiner, SRO '
Bill Cooke, FMD
John Fogarty, OE
Don Sadowsky, OGC
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ENVIRONMENTAL PROTECTION
- AGENCY

40 CFR Part 2
[FRL-4552-1)

Disclosure of Confidential Data to
Authorized Representatives of the ‘

- United States and t~ °o!entlally
Hesponsnble Partie: '

AGENCY: Erwlmnmemal Protection
Agency.

ACTION: Interim rule with request for
comments.

SUMMARY: The Environmental Protection
Agency (EPA} is issuing interim
regr:lations modifying certain of EPA’s
regulations at 40 CFR part 2, subpart B
governing confidential husiness
information. This n.l3 updates statutory
references to the Comprehensive
Environmental Response, -
Compensation, and Liability Act
{CERCLA) pursuant to changes made by
the Superfund Amendments and
Reauthorization Act of 1986, corrects
erroneous citations to CERCLA and the
Clean Air Act (CAA) in these
regulations, authorizes disclosure of
confidential data submitted by
contractors, pursuant to CERCLA -
section 104, to authorized : ,
representatives of the United States and
to potentially respensible parties (PRPs)

* in.actions under CEF. LA section 107

- for recovery of EPA s response costs,
and authorizes disclosure of
confidential data 1o contractors of other
Federal agencies,
DATES: This rule is effective January 5.
1993, Comments will! be accepted until
\iamh 8, 1563,

ADDRESSES: Send or dehver written
comments to Donald A. Sadowsky,
Contracts, Information General Law .
Division {LE-132K}. Dffice of General
Counsel, Environmental Protection
Agency, 401 M Street, SW., Washington,
DX 24060.
FOR FURTHER INFORMATION CONTACT: .
Donald A. Sadowsky, Office of General
Counsel. Telephone 202/260-5469.
SUPPLEMENTARY INFORMATION:

On May 20, 1975, EPA published in
the Federal Register (40 FR 21987} a
proposed rule concerning procedures -
for the treatment of confidential
business information (CBI) submitted
under vanious environmental statutes,
including the Clean Air Act (CAA). 42
U.8.C. 7301 et seq. This rule was made
final on September 1. 1976 {31 FR
36902), codified as 40 CFR part 2,
subpart B.

Ob December 18. 1985, EPA
published in the Federal Register (30

Act

FR 51654} a rule estabiishing
procedures for the treatment of
confidential business information (CBI)
submitted pursuant to & ction 104 of the
Comprehensive Environmuntal
Response, Compensation, and Liability
Act (CERCLA), 42 U.5.C. 9604. This ru!e
was codified as 40 CFR 2.310.

A. Information Collecte”’ ‘Pursn;‘ml to -
Sections 115 and 211 ol e Clean Air

EPA's special rules-governing CBi
submitted pursuant to the Clean Air Act
are codified at 40 CFR 2.301. Paragraph
{B)6)of §2. 101 provides that § 2.301
does not apply to information obtained
under section 115(j) or 211{b} of the
Clean Air Act, 42 U.S.C. 7415(}) or
7545(b). Both statutory references are
inappropriate, and paragraph (b}{6) will
therefore be eliminated, for the .
following reasons.

First, section 115(j} is no longera part
of the Clean Air Act. Secend, EPA’s
intent with respect to section 211 was
to effectuate the section’s limitation on
CBI claims for results of health and
safety tests on fuels and additives
performed pursient to section -
211b)(2){A}). However, 40 CFR
2.30{b})(6) as currently writlen exempts
information submitted under any part of
section 211(b) from § 2.301 coverage.
EPA is hereby correctmi the regulation
by eliminating pasagraph (b}{(6) ond -
modifying § 2.301{e} (Su"'stantive

" Criteria for Use in' Conﬁuenliality

Determinations) to make clear that

- saction 21 1{b}2){A} information isnot -
" entitled to confidential treatrment.

.. B. Disclosure to Comracls of Olher

Federal Agencies

' Under sections 114, 208 and 307(3) of
the Clean Air Act (42 U.S.C. 7414, 7542,
and 7607), sections 308 and 509{a) of -
the Clean Water Act (33 U.S.C. 1318,
and 1369(a)), 1445{d) of ..:e Safe
Dnnkmg Water Act {42 1i 5.C. 300j—4).
sections 3001{b}{3){B), 3007(b), and -
9005(b) of the Solid Waste Disposal Act
(42 U.5.C. 6921(b)(3)(B), 6927(b), and
6995(b)), and section 104{e){7} of the
Comprehensive Environmental

. Response, Compensation, and L:ablhty

Act, 42 U.S.C. 9604(e}{7). EPA may |
disclose CBI to authorized )
representatives of the United States.
Similarly. under section 10{e) of the
Federal Insecticide, Funp’cidc, and .
Rodenticide Act (7 U.S.C. 136n(e)} and

- section 14(a}{2) of the Toxic Substances

Control Act (15 U.5.C. 2613(a}{2}) EPA
may disclose CBI 1o contractors with the

United States.
Although Congress dld not require

" that contractors which are authorized

representatives of the Umled States

“Government "is aul

have a direct contractual relationship
with EPA, the Agency so chose to limit
its authority when it first proposed and’
promulgated regulations governing
disciosure of CBI to contractors. See 40
FR 21990, 40 CFR 2.301(h){2}!i}). At the’
time it was not contemplated that there

-would be occasion to disclose CBl to

contractors of other Federal agencies.
(Special provision was later made in 40
CFR 2.306{j){1) for disclosure to
contraciors of other agencies of CBI
submitted pursuant to the Toxic
Substances Control Act.) - )

However, the Agency may find it in
the interests of the Government 1o enter
into arrangements with another Federal
agency where a contractor of that. -agency
performs work to support the mission of
EPA. Having clear authority to allow
such access, EPA is hereby amending its
reyulations accordingly.

C. information Obtained From
Superfund Contractors

1. Applicability of 40 CFR 2.310

In the preambile to the rule
promulgating 40 CFR 2,310, the Agency
stated that § 2.310 was intended to be
~applicable to information obtained
under any provision of section 104 of
{CERCLA).” 50 FR 51656. However, the
rule as written did not-apply to all
information submitted under section
104. The rule applied “only to
mformatlonipmvlded to or obtained by
EPA under section 104 of (CERCLA), 42
U.S.C. 9604, by or from any persen who
stores, treats, or disposes of hazardous -
wastes; or where necessary to ascertain
facts not availeble at the facility where

. such hazardous substances are located,

by or from any person who generates,
transports, or otherwise handles or has
handled hazardous substances.” 40 CFR
2.310{b).

Section 2.310 as written does not
cover contractor information submitted
pursuant 1o section LJ4. Section

- 104(a}(1) authorizes EPA, inter alia, o -

respond to hazardous conditions at
Superfund sites. In particular, the
orized to act; .
coasistent with the national

. contingency plan, to remove or arrangs

for the removal of, and provide for
remedial action relating to” hazardous
substances at a site. CERCLA section
104(a)(1). 42 U.S5.C. 9603(a)(1). The
‘language in section 104(a}{1} (" remove

- or arrange for the removal™; “"pravide for

remedial action”} serves as authority for

- the Agency lo enter into contracts for

removal and remediation.

“Removal’ is defined in CERCLA
section 101{23) to inciude not only “the
cleanup or removal of released
hazardous substances” but also “such
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actions 25 may be necessary to manilor,
asxess, and evaluate the release or threm
of release of hazardous substances.”
“Remedial actinn” (s defined in section
151{241 1o include “those actions
‘tonsistent with the permanent rérzedy
tuken™ and “any monttaring rensonably
required to assure that such actions
protect the public health and welfare
and the eaviconn. nt. " Maregver,
remova! and remedial actions include

« related enforcement activities. CERCLA
section 101{23). Thus, “removal” and
“remedial action” are defined breadly
snough o include all costracts at issue.
andd tufurmation submitted to EPA
Jhucsuant to these contracis constitutes
infarmstion submitted vnder CERCLA
section 104,

Therefore EPA is today modifying 40
CFR 2.310 to effectuate the original
intear of the Agenwy, Le., to make the
tule appiicable 1o al! information
subinizied uader CERCLA section 164,

2. {isclosyce to Authorized
Repress niatives . S o
Information obiained by the Agency
under CERCLA section 154 may be
disiosed to authorized repressntatives
ot the Uniied States. CERCLA section
104{e}(7). EPA regulations at 40 CFR
2.210(kj define authaorized

, Tepresentative to include Agency

vontractors and subcontractors. Thus.,
this gimendment to 40 CFR 2.310 makes
Jitgar that confiderial information from

.- Superfuad contractor may be

disilosed to another Agency contsactor.
EFA recognizes that information
submitted to the Agency by its
voutraciors can be of potential valué 1o
uther businesses competing for contsacts
with' EPA. other agencies, or the private
suctor, Contractors typically assert that
information-pertaining to costs such as
lnbar, cierhead and profit rates are
entitled to confidential treatment
hecause refease of this information to
the public would llow competitars to -
underbid that contractos in future
procurements. EPA has generally
accordud confidential treatment to these
rales where public release of the
information is likely ta cause substantial
vompetitive harm. .
The Agency does not intend to
disciose 1o the public sensitive
information obtained from a contractor, .
Hawever, the Ageacy needs o utilize

© autharized sepreseciatives to support

varieus functions tavolved in the ... .
adininistration of GERCLA and-. hich

involve access to contractor CBI; such as

returds management, data processing,
andd CcOst reacovery.,”

By disciosing to an authorized
wpresenidtive information ohtained
{reem 2 Superfund contractor, EPA does

~ .

nat' compromise the confidentidlity of
the information. 46 CFR 2.310(h)
provides procedures for the protection
of canfidential data cubinted under
CERCLA section 104. These intlude a
bar from disclosure of confidentin}
information to a contracter or

-subcontractar unless the contract or
subrontract provides “hat:

a «The employees . the coniractor or
subcontractor shall use the information
only for the purpose of carrying out the
work required by the contract or
subcantract; '

b. The employees of the conteacior -
subeontractor shatl refrain from
disclosing the information ta anyone
ather than EPA {or another Federal
ageney, as appragpriate) without prior
wrilten approval of each affected
trusiness or of an EPA {agal office;

©. The employees of the contractac or
subcontracior shall returnto EPA {ac
another Federal agency, as apprepriate;
21} capies of such infocmation (and any
abstracts or extracts therefrom] upon -
request by the EPA program office,
whenever the information is no longer
required for performance of the work
required under the contract or -
subcantract, or upon completion of the
coitract or subcontract;

d. The contractor or subcontracior
shalt obtain a written agreement 1o
henor such terms of the contract fro
each af theContrasior's ac | 2
subcentractor's emple yees who will
have access to such information, before
such employee is allowed access: and

¢. The contractor or subcontractor

_acknowledges and agrees that the

contract or subconirect = -ovisions
concerning 1he use ana disclosure of
business information supplied to the
contractor or subcontractor by EPA {or
another Federat agency, as appropriate)
under the.contract.or subcodtract are
included for the benefit of, and shall be
enfofceable by, both the United Stetes

-Government and any affectzd business ~

having an intergst in infornation
concerning the husiness,

in addition, before such disclosure is
made, the Agency must notify the -
submitier {either by letter orvia natice
in the Federal Register ~fthe

‘infarmation to be disclosed., the identity

of tha'contractor or subcantracior, and
1he purposes to be served by the |
disclosure, and give '+ subsitter an
upportunity to comment on‘the
disclosure. Moreover, because-
Superfund contractor information is’
submitted pursuant to CERCLA Section-
104, persons outside the Federal -
Govemnment who improperiy disclose -
the information are subject to criminal
prosecition under Section 103{e} 73(B).

“nis rule is by H§ rature retroattive,
i that it authorizes disclosure of
information alreody obtalned by EPA.
The retruactivity is inhereat in the
authority granted by Section 104t
disclose information to sutharized
representatives and pursuant 1o a
praceeding, Moreover,-the public
interest in efficient operation 0?1{1—?
Agency weighs in favor of such a result,
vhile the rastrictions on further-use and
disclosure of the information discussed
ahove ensure that there is np adverse
affect on persons who have submirad
canfidential information W0 EPA.

b. Disclosure 1o Potentially Respoasible
Parties ) -
CERCLA gives the United States
authority to respocd directly 1o releases
ar threats of releases of hazardous -
subistanoss info the environinegn? of
releases or threats of relesses into the
enviransment of any pollutant or
contaminant which mayv prusent an
imminent and substantial danger 1o the
public health or weilare. CERCLA also -
authorizes EPA lo'mcover response
inn costs from those responsible for |
releases arthreats of releases of
hazardous substances. Voluntary
settiement of cost recovery cases with
respensible parties under CERCLA
enabler thetinited Stales 1o recover the
costs of response actions withont
engaging-in lengthy and costly
litigation. - .
Over the years, EPA has encountered
a serious abstacle in attempting to
rejvase same of its contractar documents
to responsible parties 10 eacourage snd
expedite settlements. As discussed
above, these doduments may contain
information that the contractors claim is
entitted 10 confidential treatment.
Currently, before EPA teleases to .
responsible parties information that may
be entitled to confidential treatment,
EPA seeks to obtain the consent of the
submitter of the information pursuant to
40 CFR 2.209{f}. EPA’s experience is
that it is extremely lime-consuming and
accasionally impossible to obtain the
censent from iis conlractars to release
their CBI to responsible pacties in pre- |
Iigation negotiations or under a
protective arder in litigation” It has
taken as long as 18 mombs at one site
for EPA 1o obtain the consent of all of -
itz contractors to disclose information
under o protect’ve-order and over a year
at several other sites. The primary )
reason for this delay results fromr each |
contractor's desire to partidipate b - }
preparing the scope of the proteetive !
ordet. With 35 or mare contractors ata  f
site, negotiating confidentiality _
agreements, stipulations, and protective
orfers has become a major impediment

————
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in oblmnmg expedmous cost'recovery
settlements.

This regulation amends 40 CFR 2.310
“ta provide for limi‘ed releases of CBl to
responsible parties under a contractual
agrecment in pre-litigation negotiations
and under a stipulation and protective

- .order during litigation. Generally, EPA

would make a limited relesse to
responsible parties Jall (Bl
information maint>,aed by EPA
pursuant to 40 CFR 300.160 of the . ‘

national contingency plan. This limited
disclosure would be made withmit the
prior consent of the contractors and
applies to documents submitted to EPA
since the inception of the Superfund -
pm%l am in 1980.

& basis for this regulation is found

in Section 104 of CERCLA| and

. promulgation of the regulation will

assist EPA in implementing Sections
107 ond 122 of the Act. Section 107
authorizes the recovery of federal costs
expended on site cleanups financed by
the Superfund. If the Agency elects to
pursue these costs through litigation,
EPA (through the Department of Justice)’
brings lawsuits against respensible
parties in order to recover costs it has

. expended in cleaning vp 2 site. In such

lawsuits, responsible parties frequently
make discovery requests for information
which may be entitled to confidential
treatment. EPA may ultimately be
required be court order to release cost
documenis contair .ng such information
in response to these discovery requests.
CBI, although not privileged under the .
afederal Rules of Civil Procedure, is

" routinely granted protection from
- unlimited disclosure through the use of .

a protective order. Accordingly, EPA

. will séek the entry ofa shpu!anon and

protective order before releasing CBl to .
defendants. {See Appendix B for a
Model Shpulauon and Protectw
Order}). -~ .

.EPA reqmres the discretion to make a
limited release of CBi to respansible
parties in pre-liligation negotiations, in
order to recover the costs of site
cleanups more efficiently and
expeditieusly. Such a release clearly.
furthers the goal, envisioned by
Congress in section 107, of a Superfund
replenished through successful cost
recoveries.

Section 122 encourages the Agency to -
facilitate settlements where possible.
EPA believes that the limited release of
cost information, including information
potentially entitled to confidential -
treatment, would greatly facilitate
seitlements in cost recovery cases. The
regulation clarifies EPA’s authority to
release CBI during pre-litigation
negotiations vnder a contractual
agreemeiwt, and during litigation through

a stipulation and protective order. In
doing so, tha Agency will continve to
afford protection to its contractors’
information while at th.e some time
facilitating settlements and mm.mizng
litigation.

Congress recognized in section 104
that so;ne trade secret information might
need to be released “when relevant in
any proceeding undsr s chapter.” 42
U.5.C. 5664(e}{7)(A). Cu ngress was
willing to allow for the release of trade
secret and-confidential business
information where the release would .
advance the purposes of the statute:

Neither the statute nor the legislative

history of CERCLA define "proceeding ™
A definition of "“proceeding” can be
found in the Administrative Pmcedum
Act (APA), 3 11.5.CL 551.
The APA, 5 U.S.C. 551[1"} defines
“agency proceeding” as “'an agency

- process as defined by paragraphs (3)

[rulemakingl. (7) {adjudication]. and {9)
[licensing] of this section.” Paregraph
{7) defines “adjudication™ as an “agency
process for the formulatien of an order.”
“Order” is defined in paregraph {6) as
“the whole or a part of a final
disposition, whether affirmative,
negative, injunctive, or declaratory in
form, of an agency in a matter other than
rule making but including Licensing ™ In
order words, an agency process which
results in a final agency dispasition may
be considered adjudica*ion, and thusa -
proceeding, under the ,\PA. b
Settlements under CERCE A section
107 or 122 fall into this definition of

. adjudication. The Agency negotiates a
settlement with a PRP, and. after notice

and comment, files the agreement in
district court as a consent decree.”
CERCLA section 122, EPA thus reaches
a disposition as to the appropriate
liability of the PRP, and finalizes it
through notice and commenl and
thraugh entry as a con.ent decree,
enforceable by the cous t ageinst all
parties.

The regulation publishedtoday
amends the definition of “proceeding™
in 40 CFR 2.310{a) to asthorize EPA 10
releass potential CB! to appropriate
persons that EPA has determined to be
PRPs at a particular site. This would not
be a public release of information. The
, regulation allows a limited release of
confidential business information toa -
discrete group with a r2ed to review the
information if EPA believes the release
would encourage and expedite
settlement. This limited disclosure
would not subject this information to
selease under the Freedom of
Information Act {FOLA), 5 U.S.C. 552,
EPA would continue to deny all FOLA
requests for information in cost

* documents ihat EPA determines to be

CB] pursvant to exemption 4 of FOIA.
EPA believes that the use of
contractual 2greements-and prote(:hve
orders would maintain the confidential
natere of the information and
adeguately protect it from improper
reluase and misuse. Courts rouanely
afford this tvpe'of protection in othur~
comiexts and find it to be sufficiently
pretective. In addition, as noted ahove.
because Superfund contractor
information is submitted pursuant to

" CERCLA section 104, persons outside

the Federa! Government who

" improperly disclose the information are

sublkxt to criminal prosecution under

© setion 105i}{7HB). (Federal employees

are similariv subject to the Trade Secrets
Act, 18 U.S.C. 1905.} Absent the
app'icability of a privilege or other
litieatipn consideration to the
diznosure. EPA believes that a limited

reiease is r-—reqsary in order to fulfill its

responsibiliny to expeditiously recover
the costs of sue cleanup. See section B.
above, far 2 discussion ofrefroat.twlty

Ther -egd tation does not addreéss the
release of information subject to the
Privacy Act of 1974, 5 U.S.C. 552(a).
EPA regulations at 40 CFR part 16
govern information that is subject to the
Privacy Act and Part 16 would not be
affected by the proposal.

Appendroes to the preamble of roday 5
role set forihr model documents, for
illustrative purposes, that provide for
the limited disclosure of certain
business information that may be

* entitled to confidential treatment. They’

detail the protections EPA contempla!e-s

_providing to contractors’ CBL

if 2 case has not been filed in federal
district court, the “Agreement Regarding

" Confidentialitv of Information™ ‘would

apply {Appendix A). This document
would also be appropriate for use in
negotiations leading to administrative
seitlements with responsible parties. It
2n action has been filed in federal
District Cowrt, the government would
seek entry by the court of the

*Stipulation and Protective Order”
{Appendix B}. In this document
-detendants would stipulate that the
documents released to them may
contain information entitled to
confidentizl treatment and agree to
specified procedures to mamram

“corfidentiali ty.
All docemenis released under the

agmﬂment or order would be used only
in preparation for either sutilement
nezoliations or trial. All persons to
whom the information is subsequently
disclesed would have to agree to be
bound by the terms of the agreement or
oy bv sn‘mmg the "“Confidentiality
Agreemeni” annexed to the above
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agreement and protectve order. EPA -

"and the submitier of the information”

would recerve copies of all executed
*'Confidentiality Arreements™” Rve days
prior to the disclosure.

E. Statatory References'to CERCLA
Section 104

-The Superfund Amendments and:
Reauthorizatic .. Act of 1986 {(SARA)
added several paragrapias to section 104
of CERCLA which pectain to
informatioe gathering. Subparagraph
{e){2) of section 104 was redesignated by
SARA as subparagraph (e}(a}. This rule.
amemds the statulory references in 4¢
CFR 2.310 accordingly.

}.CorrecbannfCIHtmmw(ZFR :
2310

40 CFR 2.211 requires coatractors
who are furaished business information
by EPA to properlyisafeguarc such
informatica. Paragraph [d) oi 2.211
erroneousiy cites §2.310(i) =s the
provision suthorizing disclesure to
authorized represeatatives of
informatice collected pursuant to
CERCLA scction 104; the corect
reference is to § 2.310¢h). This

" regnlation comrects that reference.

Waiver of Notice of
Rulemakisg and Delay in Effective Date

With respect to the changes a
CERCLA (Bl 2nd CAA CBL thismle is
interpretiva in natore, as opposed to
legislative. As such it may be -
prom:lgawed without prior opportunity
for notice and commend. pursuant to the
Administzative Proceduses Act. 5 US.C
553(bJ}{A). and roay be made effective

~+ immediately, withowt a 30-day delay.
. pursuaat to section 553{d}(2}. With

respect to iaformation disclosed to
contractors of other Federal agencies, |
find that prior notice is unnecessary and
that good cau_g exists far making the
rule effective immediately, for the

'folloumg:eason. contractors of other

Fedesal ageacies will be required by
regulauon and contract 1o have the same
protectioes against unanthcrized use
and disclosure of CBI as are EPA
(Olllmm.mmmngmsdm
submitters are unaffected.
l-.xecut&_v'e Order 12291

. Executive Ordec (E0.) 17291 requires
the preparation of a regulatory impact
analysis fos major rules, defined. by the
urder as those likely w result in:

{1} An znnual effect en the economy
of $100 mliion or make;

(2) A rmajor inCrease or costs Orpgm
for consumers. individual mdustries,
Federalb, Siate of lwel goversment
.pencies, of geographic industrieszor

(3} Significant adverse effects on
competition. employment, investment, -
prod . innovation, or oa the
ability of the United Si>tes-based

' enterprises to cnmpae with foreign-

-

based enterprises in domestic or export
markets,

EPA has determined that this _
reg.zlauon does not meet the definition
of a major nele un :rE.0O. 12291 and
has therefore not .erared a regulatory
lmyacl analvsis.

Paperwork Reductisa Act

Izformatien collection requirements
in a ruie must be submitted for approval
to the Office of Management and Budget
urcer the Paperwork Reduction Act, “
U.5.C. 3501 et seq. No reporting or
recordkeeping requirements are
inciuded as part of this regulation.
Therefore, no [nformarion Coitecti .
Reguest document hes been prepared.

Regulatory Flexibility Act

. Pursuant to section 505{b) of the
Regulatory Flexsbility Act, 5 U.S.C.
605(b), the Administrator cenifies that
this rule will not bave a significant
eccaemic impact on 2 substaatial
nuxber of small entisies. The rule
authorizes the disclosure to authorized
representatives of the United States of
confidentia) informaton and disclosure
pursuant to a proceeding. The persans
receiving the confideatial informatior,
are bound by agre._ment, cour{ order.or
criminal statute not to disclose the
infermaltion except where guthorized or
to use the information for unaitherized
purpases. These restrictions ensure that

_such dssclosum does not affect the
Competitive position of the submitters of

the information. Thus. there is no
eccromic impact on small entities.

List of Subjects in 40 CFR Pant 2
Adrinistrative practice and

l precedure, Confidentizl husiness

information. Cour s. Freedom of

infermation, Government employees.
Dated: Decesaber 23. 1992,

Wiltiam K. Reilly,

Ad=sinistrator

Thevefore EPA ammds 4OCFR pan 2

- as follows:

PART 2--{AMENDED}

1. The authority citation for part 2 is
revised to read as [sllows: :

Authority: 3 US.CL 381, 352 {o amended),
553 secs. 114, 2005, 208, 301, and 307, Clean
r\:r Act, as amended (42 U.S.C. 7414, 7525,

537 7EOT, THOTYE secs. 303, 501 and 509{al ,
CI%:: Water Act. as amenled (33 0.S.C

.12315. 1361, 1359¢€)): sec. 13, Noise Contrn!

A of 1977 B2 LS. 4912, secs. 1445 and
1430, Safe Drinking Water Act {42 U.5.C.

[
[

3004, 300}-9); secs. 2002, 2007, and 9005.

. Solid Waste Disposal Act, as amended (42

U.5.C. 6912, 6927, 6945); secs. 8(c], 11, and
14, Tonic Substances Coatrod Act (15 ULS.C
26071(c). 2610, 2613); secs. 10,12, and 25,
Federal Insecticide, Fungicide, and
Rodenticide Act. as amended (7 U.5.C. 136h,
1361, 136w); sec. 408{f), Federzl Food. Drug
and Cosmetic Act. as amended {21 U.S. C.
346{0) secs. 104{f] and 108, Marir~ '
Protection Research and Sanc o Actof
1972 A3 V.S 14 045, 1 +43); 5uCs. 104 and
115. Comprehensive Environmental
Response, Compensation, and Liability Act of
19&0, as amended (42 U.S.C-9604 and 9615k
sec. 505, Motor Vehicle laformation and Cost
Savings Act. as amended {15 U.S.C. 2005). |

PART 2—PUBLIC INFORMATION -

& 2..21 1 [Amended]
2. In section 2.211(d), n:move
“contractor or subcontractor with EPA ™
and substitute “contractor or
subcaentractor with the tnited States
Go. ernment”
‘3. Ing2. 21!(61} revise " 2. 310{:]"

read “2.310(hF"

4. Section 2.3016) is removed

5 Section 2.301 is amended by
revising the first sentence of paragraph-
(): and by revising paragraphs {(h)(2}i).
(hH2MiiJA) and thH2XiHC) to read as

. follows:

" §2.301 Special rules governing certain
tormation obtained under the Clean Air Act.

» - - - -

‘§2.208 {Amended]

() * * .~ Section 2.208 appi:ed to
information to which this section -
apphas_ except that information which
is emission data, s standard or
limitation. or is collected pursuant to
section 211(b}(2MA} of the Act is ot
eligible for confidential treat. = = *

R) = = -

(2}{i} A persoa .under contract or
subcontract to the United States
government to perform work in support
of EPA in connection with the Act or
regulations which implement the Act
may be considered an authorized
representative of the United States for

purposes of this paragraph fh). Subject

" to the limitations in this paragraph

(h}{2}, information to which this section
apalzes may be disclosed:

{A) To a contractor or subcontractor
with EPA/if the EPA program office
managing the contract first determines
in writing that such disclosure is
necessary in order that the contractor or
subtomractor may carry out the work
required by the contract or subcontract;
or -
" {8} To a contractor or subcontractor
with an agency other thar EPA, if the
EPA program office. which provides the
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information to that agency, contragisr,
or subcontractor first determines in’
writing, in consultation with the

General Counsel, that such disclosure is
necessary in order that the contracter or
subconiractor may carry cut the wrk
re?mred by the contract or sthoontract.

{A) That the contractar cr
subcontractor ~1d the contreciur's or
subcontracter” employees shallu-:he
infarmation only for the purpose of
carrying out the work required by the
contract or subcontract, shall refrain
from disclosing the information to
anyone other than EPA without the
prior written approval of each affected
business or of an EPA legal office and
shall return to EPA all copies of the
information (and any abstracts or
extracts therefrom) upen request by the
EPA program office, whenever the
information is no longer required by the
roniractor or subcontractar for the
performance of the work reguired under
the contract or subcontract. or upon
completion of the contract or-
subcentract (where the information was
provided to the contractor or
subcontractor by an agency other than
EPA, the contracter may disclose or
return the information to that agency); ~

‘B) * W

(C} That the contractor or
subcontractor acknowledges and agrees
that the contract or subcontract ’
provisions concerning the use and
disclosure of business information are
included for the benefit of, and shall be
enforceable by, both the United States
government and any affected business
having an interest in information i

. concerning it suoplied to the contractor’
or subcontractor by the United States
government under the contract or

" subcontract.

‘ L] - - - .

6. Section 2.306 is amended by
revising the second sentence of

_paragraph (j}{(1); and by adding
paragraphs (]](1)(1) and (ii) to read as

lollows:

§ 2.306 Special rules goveming certain
information obtained under the Yoxic
Substances Controf Act
- . = . w” B . - R )
(i.* * *(1)* * * Subject to the

limitations in this paragraph (j},
information to which this section
athes may be disclosed:

) To'a contra :tor or subcontracor

with EPA, if the EPA program office
managing the contract first determines
in writing that such disclosure is
necessary for the satisfactory
performance by the contractor or
subcontractor of the contract or
subcontract; or

i) To a-:contrac.ut or ?ﬁb‘&onl.actor
with an agency other than EPA, i the
EPA pragram office whizh provides the
information to t>at agency, contracicr,
or subcontractor first determines in.
wriling. in consultation with the
Gene;al Counsel, that such disclosure is
necéssary for the satisfactory
performance by the cuatractor or
e~ ntractor of ! contract <r
5 ,:;u,un'ract

7. Section 2.310 is amended by
revising the section heading: by revising
paragraphs {a)(1), {a}(6}, {b). (gh1), {31[3)
{g}t4}, (h)(1), and (h}{4); and by adding -
paragraphs (g){5) and [g)(6). to read as
follows:

§2.310 Sgecial rules governing certain
tnformation obtained under the
Comprehensive Environmental Response,

- Compensation, and Lzabllnty Act of 1980, as

amended. '

fal™ " *

{1) Act means the Co*nprehenswe
Environmental Response,
Compensation, and Liability Act of
1980, as amended, including
amendments made by the Superfund
Amendments and Reauthorization Act
of 1966, 42 U.5.C. 9601, et seq.

- - - - -

. (6) Proceeding means any rulemaking
or adjudication conducted by EFA
under the Act or under reguiations '
which implement the Act [mcludmo the
issuance of admini: ‘rative orders under

section 106 of the Act and cost recovery

pre-litigation settlement negotiations

‘under sections 107 or 122 of the Act),
. *. 2ny cost recovery litigation under.

section 107 of the Act, or any .
administrative determination made
tunder section 104 of the Act, but not
including determn"a!lons under this
subpart.
[h) Appflicability. This séction applies

- only to informatio: provided to or
. obtained by EPA ur.der section 104 of

the Act, 42 U.S.C. S504, by or from any
person who stores, treals, or disposes of
hazardous wastes; or where necessary to
ascertain facts not available at the
facility where such hazardous
substances are located, by or from any
person who generates, transports, or
otherwise handles or has handled
hazardous substances, or by or from any
person who performs or supports
remova’ or remed:~1 actions pursuant to
section 104(a) of tr. - Act. Information
will be considered to have been
provided or ohtained under section 104
of the Act if it was provided in response
to a request from EPAcra
representative of EPA made for any of
the purposes stated in section 104, if it
was provided pursuant to the terms of

a coniract, grant or other agresment to
periorm work pursuant to section 124,
or if its submission could have been’
required under section 104, regardless
of whether section 104 was cited as
suthority for any request for the
information.or whether the information
was provided directlv to EPA or !Hrout‘
some third person.

(g)[l} Under section 104teft7}{A) of
the Act (42 U.5.C. 9604(ej{7HA)) anv
information to which this section -
applies may be disclosed by EPA
because of the relevance of the
information in a proceeding under the
Act, notwithstanding the fact that the
information otherwise might be entitled
to confidential treatment under this
subpart. Disclosure of information to
which'this section applies because of i's
relevance in a proceeding shall be made
only in arrordance with this paragraph
ig)

- - - - -

(3) In connection with any proceeding
involving a decision by a presiding
officer after an evidentiary or
adjudicatory hearing, except with
respect o litigation conducted bya -
Federal court, information to which this
section applies which may be entitled to
confidential treatment may be made
available to the public, or to gne or mare

'

-parties of record to the proceeding,

upon EPA’s initiative, under this
paragraph (g){3}. An EPA office -
proposing disclesure of information
under this paragraph {g}{3) shall so
netify the presiding officer in writing.
Upon receipt of such a notification, the
presiding officer shall notify each
affected business that disclosure under
this paragraph (g}{3} has been proposed.
and shal) afford each such business a
period for comment found by the -
presiding officer to be reasonable under
the circumstances. Information may be
disclosed under this paragraph (g}(3).
only if, after consideration of any timely
comments submitted by the business,
the EPA office determines in writing
that, for reasons directly associated with
the conduct of the proceeding, the
contemplated disclosure would serve
the public interest, and the presiding
officer determines in writing that the
information is relevant to a matter in
controversy in the proceeding. The
presiding officer may condition
disclosure of the information to a party
of record on the making of such
protective arrangements and
commitments as he finds to be
warranted. Disclosure to one or more -
parties of record, under protective
arrangements or commitments, shall
not, of itself, affect the eligibility of
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information for confidential treatment
under the other provisions of this
‘subpan. Amy affected business shall be
piven at least 5 days notice by the
presiding officer prior to making the
information available to the publicor to
une or more of the parties of record to
the proceeding, )
(4] In connection with any proceeding

n.olving adecision ; a presiding
uffrcer afler an evidern.dary or
adjudicatory heering, except with
respect to litigation conducted by o
Federal court, information to which this
section applies which may be-entitléd to
tonfidential treatment may be made
available to one or more parties of
record to the proceeding, upon request”

-of a.party. under this paragraphi(g)(4).

A party of record seeking disclosure of
informmation shal} direct his request to
the presiding officer. Upom receipr of
such a request, the presiding offcer
shall notify each affected business that
disclosure undes this paragraph (g}(4}
has been requested. and shall afford-
each such business & period for
comment found bry the presiding officer
o be reasonable vmder the
circumstances. Infermatiorr may be
disclased to a party of record under this
paragraph (g}{4) only if, after
consideration of any fimely comments
submitted by the business, the presiding
officer determines in writing that:.

[i) The party of record has
satisfactorily shown that with respect to
a significant matter which isin -
controversy im the proceeding, the
party’s ability to participate effectively
in the proceeding will be significantly
impaired unless the informatien is. .

"+ disclosed to bim; aad’” <

i} Any hamn to an affected business
that would result from the disclosure is
likely to be outweighed by the benefit to
the proceeding and the public interest
that would result frorm the disclosure:
The presiding officer may condition
disclosure of the information 1o a party
of record on the making of such
protective arrangements and:
commitments as e finds to be
warranted. Disclosure to one or more
parties of record, under protective:
arrangements or commitments, shall
not, of itself, affect the eligibility of -
information for confidential treatment
under the other provisions of this.
subpart. Any affected business shall be
given at least 5 days notice by the
presiding officer prier to making the
information available to one-or more of
the parties of record to the proceeding.

(5) In comrection with cost recavery
pre-litigation seftlement negotiations
undler suctions 167 or 122 of the Act (42
" 2.0 9607, 9622), any information to

which this section applies thet may be
entitled to confidential treatment may
be made available to potentially
responsible partie: pursuant te-a
contractual agreement to protect the
information. .

(6} In conmection with any cost
recovery proceeding under section 107
of the Act invelving a decision by a
presiding officer after an _ -identiary ac
adjudicatery hearing, an; .nformatiea to
which this section applies that may be
entitled loconfidential teatment may |
be made available fa one ot more parties
of record to the proceeding. upon EPA’s
initiative, under this paregraph (g}(6).
Such disciosure must be made pursuant
to a stipulatien and protective order
signed by all parties to.whom disclosure
is made and by the presiding officer.

(k) * * * (1} Under section 104{e}7)
of the Act (42 U.S.C. 960He}(7)), EPA
possesses authority to disclose to any
authorized representative of the Untied
States any information to which this
section applies. notwithstanding the fact
that the information might otherwise be
entitled 1o-confidential tregtment under
this subpart. Sach aunthority may be
exercised enly in aceordance with
paragraph (h)(2) or (h)3) of this section.

(h}{4) At the time any information is
furnished to a contracter. subcontractor.
or state or local government under this
paragrapiz (). the EPA o*ice furnishing
the informatior to the coutractor,
subeontractor, or state or focal
government agency shall notify the.
contracfor, subcontractor. or state or .
local government agency that the
information may be entitled to -
confidential treatment and that any
knowing and willful disclosure of the
information may subject the contractor,
subcontractor, or state or local
government agency ‘and its employees to
penalties in section 104e}{7){B) of the
Act (42 U.S.C. 9604{e)(7)3)).

Note: The remainder of text will not appear
in the Code of Federal Regulations. '

Appendix A to Preamble—Agreement
Regarding Confidentiality of lnformation
and Aanexes .

These documents would provide for
limited disclosure of certain business
informatien. pertaining to costs that may be '
entitled to-confidential treattnent pursuant to
40 CFR part 2 in the situatior where the
Department of Justice has - Hed an action
on behzif oFEPA in a United States District
Court. The documents wourht also apply in
circumstances where EPA is negotiating withr
respensible parties outside of a litigation
context using CERCLA section 122 .
administrative seftlerment authaorities.

el
Agreemens Regarding Confidentiality of
Business Information :

—

EPA acd the pntentialiy responsible panty
{PRP) hureby agree that settlement of the
Government’s claim concerning the

Superfund site will invelve the -
production of docunmats which have becn
submitted (o the United States v N
Envizonmentad Protection Agency (EPA) by ™
vasious contractors (listed in Annex 1)
(hereinafter “submitiers™) costaining certain
information which may be exiitled to -
confidential treatment ander 30 CFR part 2.
Furthermore, the parties herein agree that the .
limilation on the disclosure cf the documents
subject to this Agreement is cecessary in
arder to protect the interests of the submitters
in the confidentiality of their business o
in{ormation. .

The terms of the Agreemect Regarding
Confidentiality of Business Information
{hereinalter “ Agreement’’) are as follows:

1. EPA shall provide the document(s}
containing information which mray be
entitled to confidential treatent to the PRP
and such documeni{s} shall be handlud in
accocdance with the terms of this Agre¢ment.

2. As used in this Agreement, the tlerm
“confidential information” means frade
secrets or commerdiat or financial
information sobrmitted by a person to EPA
and which may be entitled t© coafidential
treatment under 40 CFR part 2. This -
information has not been determined by EPA
under 40 CFR part 2, subpart B not to be
entitled to comfidential beatment.

3. Any information to be produced by EPA
pursuant to this Agseersent shail be stamped
conspicuousiy with the word -
“CONFIDENTIAL™ by EPA on the top of each
page of eacit document prior to production to
the PRP. The transmittal of information
designated as'confidential shail be done by.
letter from EPA stating that the information -
designated as confidential is subject to this
Agreement. | o ’

. 4. Informatien designated as confidential
under this Agreement shaH pot be used or
disclosed by the PRP or amry other personr .
subject to paragraph 7 beiow for any purpose
other than the preparation for negotiation of

-a settlement.

5. The PRP and PRP's counsal who obtain
information designated as confidential
hereunder, and any momparty subject to this
Agreement, shall not disclose or permift
disclosare of this informaton to any rthr~ .
person, including without limitation any
officer, director, employee. agent, or
representative of the PRP. the PRF"s counsel,
oramy nouparty. except in the following
circumstances: ) -

a. Disclosure may be made to employees of
the PRP oe of the PRP's-eounsel who have
responsibility for settiement negotiations
involving the Suparfund site.
Any employee to whom disclosure is made
shall be advised of, and become subject to.
the provisions of this Agreement prior to
such disclosure by executing the
Confidentiality Agreement (Annex 2)
annexed hereto: Enployees do not include
persons, firms of corporations engagmd by the
PRP ar the PRP's courrset oo @ contract basis,
who shall be subject to the requirements of
subparagraphr (b} of this paragraph

b. Disclosure may be made o consultans,
witnesses. experts_of emplovees of experts
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[ 'Expex‘ts) "} employed or othérwise eviaged
by the PRP or PRP’s counse) to assist iz the - °
preparation for negotiations. Prior ta
disclosure 1o any Expert, the Expert roast
agree to be bound by the terms of this
Agreement by executing the Confidentiality -
Agreement annexed bereto. A copy ofexch -
execuied Confidentislity Agreement shail be

. fumishad 1o EPA and submitter not less the

five (5] business days prior to disclgsure °o
the Expert of the bus’™ ss information.

6. The PRP, PRP’s« unsel and any oher
person subject to this Agreement who chtains
information designated as coofidential
hereunder, shal) take all necessary and
approp:iate measures to maintain the- -
confidential neture of the infermation, thall
share such information only with persics
authorized to receive it pursuant to this
Agreement, and shail retein the informztica
in & secure manner. Except as provideg in
paragraph 5 above, no other person shall be
permilted access to the {nformation.

7. Any person who obtaics access 1o )
information designated as coafidentia! under
this Agreement rray make cooies, dupicates,
extracts, summaries, ot descr ptions of the
inforrcation or any portion thereof onlr for
the purpgse of preparation for settletnest
negotiations for cost recovery at
the Superfund site. All copies.
duplicates, extracts, etc. shall be subjecs to
termas of this Agreement to the samne extent
and manner as original documents.

8. Any unauthorized disclosure of
information designated as cenfidential under
this Agreement siall not result in a waiver
of any submitter’s claim of confidentiatry.

9. Within 60 days after termination cf
negotiations, or as determiped by EPA anv
person who obtained iaformation desiznated
as confidential under this Agreement s&all
assemble and retumn such information 1
EPA, including all copies, extracts,
summaries, or descriptions of the -
information or portions thereofl. Such return
shail be certified in writing by the person
who oblained the information from EPA. All
such information covered by this Agreement
which constitutes the work product of
counsel or the PRP shall be destroyed.
Howaever, if before the expiration of the 63
days the United States has filed in Fed=al
court a cost recovery 3ction for the

Supetfurd site, naming = :
PRP as a party, the PRI> may retain the
information. Such retention shall be
governed by the provisions of this Agrecment
until entry of a: protective order governing the
information.

v

For the PRP
Dated:

For EPA
Annex t—List of Contractors

Annex 2—Business Information
Confidentiality Agreement
The undersigned is currently workizg et
. —which is located at
During the past year the undersigned hes
been employed or other-wise engaged &5 a
censultant or contractor by the following

")
- 1)

i
cnmpames ‘oczied at the ¢ or*!rs*»ondmg
address:

The undersigned Lerety ackzowledges that
be/she h: : rea.d the foregoing Agreement
Regarding Caniidentiality of Easiness
Eformaticn (“Agreement”’} exscuted by the
attorneys for the parties involved in
settlement of the Governrent’s claim
onceming e _S=perfund ste,
understands the terms th 20f, and agress to
be bound by such terms. The undersigned
urderstands that disclosure of izformatica
which has been designated as confidential ty
the submitter of that informaticn may ceuse
substantial harm to the 2 Jected business’
competitiva position. Accordizgly, amorg

- other responsibilities, the uncesigned shall

ccly share such infermation with persozs
specifically authorized to receive the |
informaticn pursuant to the Agreernent, shall
retain the informatica in a secure mannes,
and shall use such informatios only for the’
purposes authorized by the Ageement. Yhe
vodersigred understands that t=e pledga of
confidentiality under this Coafidentiality
Agreement continues after any lawsuit
associated with the settlement negotiatioss s
over. Furthermore, the undersigned
u:'dersta..ds that a breach of ihe Agreement
may subject him/her to civil claims for
damages and to criminal prosecution ur.der
42 LLS.C. 9604(e){7)4BL -
Dated:
Signed: -
Appendix B lo Pream.bl&pru]awn and

- Protective Order and Annexes

These docuzrz jis,wrnla pmv:de for
Yimiied disclostrg.af cem"n besindss
informatica pertaining to costs that may be
entitled o conGdental treatroent pursuast to
40 CFR part 2 after the Department of Justice
has filed an action an behalf o EPA and the
matter is subject to the jurisdiction ofa
United States District Court. oo

- S
In The United States District Court
For the District of

United States of Americd, PRintif, v.

Defendarnt. Civil Acion No. -
Stipulation aid Protective Urder

Plaintiff, United States of America, on
behalf of the United States Environmenta}
Protection: Agency (EPA}, and Defendant
{rame) bave hereby stipulated that discovery
in this case will Involve the production of
docurnents which have been submitted 10 .
EPA by various contractors (listed in Annex
1} (hereinafter “'submilter{s)’’) containicg
irformaticn which may be entitled to
coctdeotial reatrnent. [o view of this
stipulation, the Coust finds that good cause
exists for issuance of an o Jer requining -

- Iimizted disclosure of such infeomation. Uzon

considerazion of the ieint moiien fcr such za
order filed by the parties hereto and pursuazt
' Rule 25{2), Federal Rules of Civi)
Procedure, it is Herehy Crdered:
1. Plaint{d skall submit the Socumentisd
conizining information which may be
entit’ed o coniidential vatment to the

Defendant and such cocuments) shallte’
hendled in scrordance with the terms of this
Stpulation and Protu:nve Order ["Pro:ecuve
l}der"]

2. As used in this Protective Order, the
tr:m ~confidential information” means trade
serets or comumercial or financial
icformaticn submmitted by a person to
‘Paintiff and which may be entitléd to
cenfidential treatment under 40 CFR part 2.
Tzis information hes not been determined by
Pzintiff usder 40 (FR part 2, subpart B not

‘to be entitled to confidential treatment.

3. Any information ‘o be produced by
Painti ff prrsuant to this Protective Order
s=al} be stzmped coaspicuously with the
werd “CONFIBENTIAL™ by the Plaintiffon |

2 top of each psge of each document prior "~
ta production to the Defendant. The
tansmittal of information designated as .
anfidential shall-be done by letter fram the
Paintiff stating that the information
designated &5 confidential is subject to this
Protective Ovder.

4. Informeticn designated as confidential
v=der this Protactive Order shall not be used
o disclosed by the Defendant or any other
r2rson subiect to Peregraph 7 below for any
purpose other than ke preparation for, and
tal of, this acton asd any appeal therein.

5, The Defendant and Defendant's counsel

*wha obtain informetion designated as

caafidential L-reunder, and aay Danparty
subject to this Protective Order, shall not
gisclese or permit disclosure of this
izformation to any other person, including -
without limitation any oficer, director,
employee, 2gent, or representative of
Defendant, Defendant’s counsel, or any
conparly, except in the following
circumstances:

a. Disclesure may be made zo employees of
Defendant o of Defendant’s counsel who -
kave responsibility for the preparation and
trial of this action or any appeal therein. Any
employee to wham disclasure is made shall
be advised of, and become subject to, the
rrovisions of this Protective Order prior to

‘sech disclosure by executing the
. Confidentiality Agreement annexed hereto.
" Employees do not include persons, firms or

corporations engaged by Defendant or
Defendant’s counsel oa a contract basis, who
stzil be subiect "o the requirements of

s.bparagrzph (b} of this Paragraph. |

b. Disclosure may be made to consultants,
wilnesses, experts, or employees of experts
U Expert{s)”) emploved or otherwise engaged
by any party or counsel to any party to assist
in the preparetion and trial of this litigation,

' Prior to disclosure to any Expert, the Expert

must agree 1o be bound by the terms of this
Protective Order by executing the .
Confidentislity Agreement annexed hereta. A
ccpy of each executed Confidentiality

A ~eemernt shali be fumished to the Plaintif
e2d submirer oot fess than five (5) business
Civs prior 10 disciosuoe 1o the Expert.

6. Defendan:, Defendant’s counsel, and any
ciher per-oz sublect 1o this Protective Order
wigebiaics infermation designated as
:.f.r::“;d:-:::iai ':.e.—eur,:ie_:. shail tzke ali
Cessary & 2ppTosiiale MmMedsures to
ctainthe c::nndea"au'ly of the
“a! oc. shall share sx_cu :mo*r"auo-x
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pursuant to this Proicctive Order. and shall
etam ’hﬁ "‘meatlUﬂ in a secure Manner.
Except as provided in Paragraph 5 above, no
other person shall be per'nmed access 1o the
infcrmation.

7. Any person who obtains access to

“inf. nation designated as confidential under
“this Protective Order may make copies,

duplicates, extracts. summaries, of
descriptions of the information or any
perticn thereof only { - the purpose of
pregaration for litige. »n in this matter. All
copies, duplicates, eatracts, etc. shall be
su‘n'f-ct to the terms of this Protective Order
to the same extent and manner as origina!
ducuments.

8. Any information desxgnatcd as
coziidential under this Protective Orcer shall
be fied with the Court in sealed envelopes
or other appropriate sealed containers on
which shail be endorsed the caption of this
titization. an indication of the nature of the
conzents of such sealed envelope or
container, the word "CONFIDENTIAL", and
a stalement sybstantially in the following
tors: .

~This envelope, containing documents
which are filed in this case by

‘("'12e producing party”} is Dot 1o be opened

and the contents are not to be displayed or

_ revealed except by order of the Court or

consent of the producing party.”
1z addition. if such documents have bean

esled and filed with the Court, the submitter,

s‘xal! be informed of this by the filing pan}
at the time of filing.

9_ Any unauthorized disclosure of
information designated as confidential under
this Protective Order shall not resultin a

waiver of any submitter's claim of

" confidentiality. ..

0. 1f Pl._'nt ff desides 10 add contraciors to
the iist in Aznex 1, Plaintiff may file written
rotice with the Court and the Defendant of

= identities of such contractors, If the

_Dated:

o — ¥
Deferdant does not object within three days
of receipt of such notice. the contractors will
be added to Arnnex 1.

11. Within 60 days afer termination of this
action by judgment, sett' ment or otherwise.
or as may be determined by the court or EPA:

a. Any perscn who abtained information
(. signated as confidential hereunder shall,
assemtle and return such information to
Plaintiff, including all copies, duplicates,
extracts. sumrzaries, or ¢ scriptions ofthe
information or portions  creof. Such return
shail be certified in writing by the person
who obtained the information from EPA. All
such information covered by this Protective
Order which constitutes the work product of |
counsel for the Defendant shall be destroyed;
and.

b. The Clerk of the _Coun shall maintain
under seal all papers filad under seal until
the Court orders otherwise. .

For: Defendunt!s)

Dated:

For: Enited S:ates of America

So Ordered this day of
_ . 199

United States District Court judge
District of

Annex 1—List of Contractors
Annex Z2—Stipulation and Protective Order

Confidentiality Agreement .
The undersigned currertly working at
which is loc :ted at . B

) . During the past year the
undersigned has been employed or otherwise
engaoed asa consulrant or conlrac:or by the

following company located at the following
adilross:

The undersigned hereby acknowltdgcs that-
he/she has read the foregoing Stipulation and
Protective Order {'Protective Order™)
executed by the attorneys of record for the
parties in the action presently pending in the

L S District Court for the District of

. extitled United States v,
{name). understr,.ds the terms thereof, and
agrees. upon threat of penalty of conternpt, to
be bound by such terms. The undersigned
understands that disclosure of information
which has been dcmgna«.d as confidential by
the submitter of that information may cause '
substantial harm to the affected business®
competitive position. Accerdingly, among
other respounsibilities, the undersigned shall »
only share such information with persons
specifically authorized to receive the
inforration pursuant to the Protective Order.
shall retain the informaticn in a secure
manner, and shall use such information only
for the purposes authorized by the Protective
Order. The undersigned understands that the
pledge of confidentiality under this
Agreement continues afterthe lawsuit is
over. Furthermore, the undersigned
understands that a breach of the Protective
Order may subject him/her to civil claims for
damages and to criminal prosecution.under
42 U.S.C. 9604(e){7}(B]. - -

Dated: : -

‘ Signed:. - — -

[FR Doc. 43~71 Filed 1-4-93; 8:45 am]
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