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Attached to thismsmoraadum i s  acomotcd copy of the September 30,1998 "Gutdance 
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AdrmrustrativeCashout Settlrmn\Lswith Paripheral Parties under Section 122(h) ofCERCLA 
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Subsection n(C) (Scope of ContributionProtection inAdminisaativc Response Cost 
Agreements), whch is a part of the guidpacs. The flve appendices to the guidance are not 
affected by ttus err8r. PLam substitute the attached memorandum into the earlier package. 

s, 


Mmccul02
See Editor's Note:  

Mmccul02
Editor's Note:  Appendices A, B and C are superseded by revised models.  Reference to the superseded document is available at the beginning of each appendix.
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I apologize for this error and regret any inconvenience this may cause you or your staff. 
If you have any questions, please contact Janice Linea of the Regional Support Division at 202-
564-5131 or Tom Mariani of the Environmental Enforcement Section at 202-514-4620, 

cc: 	Office of Regional Counsel CERCLA Branch Chiefs 
CERCLA Program Branch Chiefs 
Earl Salo, Assistant GeneralCounsel for Superfund 
Linda Boornazian, Director, Policy, Planning and Evaluation Division 
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SEP 301898 

I. PURPOa OF GUIDANCE AP& ATTACHED MODELS 

The purpoae ofthismernomdumand its attac,tupcntS is  to provide guidance on'' abninistretiverespansa camt settlementsenterad undsr Section 122(h)( I )  of the Comprehensive 
Environmonral Response. Compensation. and Liability Act. a amended ("CERCLA"),42 U.S.C, 
9 9622(h)( I), and on adfnhiseative "cashout" settlements with peripheral parties under Section 
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122(h)(1) of CERCLA and the authority of the Attorney General. Part I of this memorandum 
provides an overview of the guidance and explains the context inwhich the attached model 
settlements should be used. Part II of thismemorandum explains the statutory provision, defines 
relevant teras, discusses the various types of administrative response cost settlements and the 
scope of covenants not to sue and reservations ofrights in those settlements, provides guidmce 
on amount of payment and use of premiums in hture cost settlements, and briefly discusses 
contribution protection clauses in such settlements. Part EI outlines how administrative response 
cost settlements should be documented by the Regions and, when necessary,reviewed and 
approved by the Department of Justice ("DOJ" or "the Department") aud/or the Office of 
hforcement and Compliance Assurance in EPA Headquarters ("OECA"). Part N explains the 
public comment requirements for administrative response cost settlements. Finally, Part V 
addresses enforcement of such settlements. This guidance is not intended to describe the full 
scope of these settlement authoniies. Rather, it is intended to address how EPA and DOJ will 
use their authorities to foster these types of settlements. 

Thismemorandum includes five appendices. Appendix A is the September 29, 1995 
"Model CERCLA Section 122(h)(l) Agreement for Recovery of Past Response Costs," published 
at 60 FR 62446 (Dec. 6, 1995). Appendix B is the "Model CERCLA Section 122(h)(l) Cashout 
Agreement for Ability to Pay Peripheral Parties." Appendix C is the "Model CERCLA Section . 
122(h)(l) Agreement for Peripheral Pany SettlementsNot Based upon Ability to Pay." 
Appendix D is a "Model Federal Register Notice for CERCLA Section 122(h) Agreements," and 
Appendix E is a "Model Responsiveness Suaunary for CERCLA Section 122(h) Agreements." 

Section 122(h) is used primarily as a tool for administrative collection of past response 
costs. Section 122(h) also may be used, sometimes in conjunction with Attorney General 
authority, for collection of past at@ projected future costs of response in what is commonly 
referred to as a "cashout" settlement.' Issuance of Secdon 122(h) "cashout"models, however, 
does not represent a change in E P A s  enforcement policy. EPAs central goal has been and 
continues to be obtaining performance of site cleanups from potentially responsible parties 
("PRPs"). Most SuperfUnd sites have multiple PWs,ad such parties are encouraged by EPA to 
join together and undertake response action cooperatively pursuaut to ajudicial consent decree 
("CD" or "judicial CD") or, in instances where removal action is involved, an administrative 
order on consent ("AOC"). "Cashout" settlements are an additional CERCLA settlement tool 
limited to situations in which EPA beliwes'the senling PRP is not in a position to undertake 
performance of response action either individually or collectively with other PRPs,but is able to 
make a cash payment IO address past and future response costs'at the site. 

1 A "Cashout"setdement is one that includes a cash payment in resolutionof liability for both past and future 
costs. "Cashout"seftlements may offer 3 high level of finalify,such as is commonly found in de minimis and de: 
micromis settlements. They also may offer less finality and conlainstandard reservations of rights, but require the 

. 


settling party to make an advance paymenl for response action. rather rhantaking on the obligation to perform such 
work  
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The svidpnce on "ea8hout"ocrtlements included in rhis memorandumand its appendices 
is designed for Section 122(h) sdemcnts with parties and mim fitting w i the~categories 
described inPart U(B)(3) below. Tha p$id#nce provided brdnis not applicable to other classes 
ofporcica or SitUatiOM. EPA and the-&pu&nmt ret& tkirdiscntioa to decline to entu into a 
administrative "cashout" satlemcnt notwi- that a p ~ yor site rnects the criteria 
outlined in Part U(BX3) Mow. F W y ,the phciplw outlined in thia guidnnce and it3 
appendices are d e e d  for sdemems only;ulay should not be applied ie the contatexl of 
litigation. 

\ 
I
! 

II. SECTION 122(h)(l) S-NT AUTHo3uTy I
! 

A. . .  

Section l f Z ( h x 1 )  of CERCLA providas Mfollows; 

The head of any dep,perrmmtor agency with authority toundertake a respanss
actiond e r  thi8 Act pumut to tho~ t i o dcomingwcy plan may consider. 
compromise, and W e  a cblm unda Section 107 f&raom incurred by the United . -S ~ ~ s v ~ t i f ~ l o ~ h a s t b e e n ~ t o ~ e D D c p a r r m e n t o f I u a t i c e  
for liuther action In the u.0of auyfiarilirywhure the total mponse tom exceed 
f S 0 0 . 0 0 0  (Catduding in-). any clirm dimad tointhepreceding sentace may 
be ccrmpromisod and itl led only with theprior written approval o f  the Artornry
CenOmL 

This provision authorizoa EPA to ~ I Windcpendantly,i& without Attorney Geueral . ,approval, into duuwtrativo aoUlammtaofchid  f i r  cos rsimbureancor under Section 107(a) 
of CERcLq 42 U.S.C.'g9607(a), iftwo collditio~amma: 1 )  the c l b  bas not becn 
"referrcd"to DOJ for funhcr actio?&and 2) the totld rsrpaMe coat3 of the United States for the 
site do no1 rxGocd SSOo,OOO, -. w h t%+~poCme00etJ -Geed lhis amount, EPA . .  may not campromiso the ClJm admmmtt'vdy without the prior written approval ofchs 
Attamoy G e m d  orhor d m ("AG"). 

Section 122(h)(I) anttlcmcnta are NpieaUy memoWed 88 administrahve cast 
reimbursema ejpwnmcs rarbcr rban aa AOCs. The Agohcy and Department adopted the 
administrative -ant format in the Sapranbur 29.1995 "Modal CERCLA Section 122(h)(l) 
Agreement forRecovuy ofPaat Rmponscl Coats" ( A p p d w  A), and an agreement format is 
used in the Appendix B and C models asweU. Theb @ o M  are encouraged to use an agreement 
rather than an AOC. unless the settleman( calls for paformaace of removd action as well as 
payment afcoats. 

' 'claim" in a n d  by W o n  lOl(4) of 42 U.S.C. (I PaOl(4). u "a demand inwnt*rg for a mu 
ccruln." 




~~ ~ ~ ~ ~~ 

~~ ~~ ~ ~ ~ 
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To understand the scope of the authority granted EPA by Section 122(h)( l), one must 
de6ne: 1) when a claim has been "referred"to DOJ;2) what costs must be included in "total 
response costs;" and 3) what constitutes a "compromise" of a claim. Each of these concepts is 
addressed below. 

1. Definition of  "Referred" Claim 

Section 122(h)( I )  authorizes administrative settlement of claim that have not been 
"referred"to DOJ.Once a claim has been '.'referred" to DOJ or filed, decisions regarding 
administrative resolution of the daim must be coordinated withDOJ.Referrals that are 
"pending" at DOJ (referred but not yet filed) may be resolved using Section 122(h) authority if 
the referral is .eitherwithdram by the Region or returned by DOJ. In such cases, the 
admiuistracive settlement should not be signed by the Regional Administrator or hisher 
delegatee or otherwise made effective until the referral has been formally withdrawn or .returned 
For claims that have been filed, administrative settlementmay be pursued in appropriate cases 
using Section 122(h) in conjunction with the AGs settlement authority. 

2. Definition of "Total Resaonse Costs" 

EPA may enter into an administrativesettlement under Section 122(h)(l) without AG 
approval XEPA is able to determine, based on currently available information, that the "total 
response costs" incurred aqd to be incurred by the United States at the site will not exceed 
5500,000.h order to make this determination, site infomation must be sufficient to support a 
reasonably accurate hture cost p r o j d o n  

For purposes of determining whether the $500,000 cost c e h g  has been exceeded, "total 
response costs" includes all costs of "response," as defined by Section 101(25) of CERCLA,42 
U.S.C. 9 9601(25), incurred and to be incurred in connection with a site by E P q  DOJ,and any 
other Federal agency or department, as well 89 costs incurred by another governmental agency, 
such as a State agency,.to the extent it uses Hazardous Substance Superfund money under 
Section 104(d) of CERCLA,42 U.S.C. 5 9604(d). "Total response costs" includes all costs of 
investigation, studying, information gathering, planning and implementing response action, 
administration, enforcement, litigation and indirect costs. "Total response costs" does not 
include interest, which is specifically excluded.by Section 122[h)(l),l and does not include 
damages far injury to natural resources or costs of natural resource assessments. "Totalresponse 
costs" also does not include costs incurred by parties other than the governmental parties 
identified above. 

lnicrcst is. however, a recovemble nsponse cost under Section 107 which should be sought in negotiaiians 
and considered when determining Uu sppropriaic compromise mam1. 



POGE:08 
703-978-7802 TO:202 501 1011 

5 

I 1Prior lo entering independently into rn bve.SettlemaL EPA &odd calculate 
the “total reapome costs”of the Unitedstate#by prsparias rn it- summaty OfEPA’S 
pmt costs at the site, including direct sad indirect wsts, aod by obtaining -cs of rcrsponse 
costs BornotherFcderaJ a g d m  far theSite aswell EPA should also dn-0. b d upon 
site-spsciiic informationrruBuent to support a naoonnbl~~ccwncefimcost pmjsctioq&hat 
the United Statas will not incur any additid r e ~ p ~ n r ecoats at the site, or thatm y  & w e  costs 
will not b- the total to over SSO0,OOO. intSng, but thscosts assodated 
witb negotiatins any CERCLAm t t l m  at tb&e? 

Whm SO&OXI lU@)past and/or iiatwo ~ . c o e treimbursement provisiom &e 
included indmm~u for performance of remod aation by PRPs,theRegion.must 
evaluate whet!~ertho total past sad firrursrsapaaseml(r of theUnitcd States at the sire will 
exceed 5500,000, wcc1udi.s interest Corn to be inLurrcdby tha PRPs ahould not be included. 
Ifthe Uaited States’ costs will w c d  this amaunt, and che settlement compromiw a claim as 
explained inPM U(A)(3) Mow, thmthe Region must obtain theadvancewrittea approval of 
the AG. 

3. 1. -. I) 
.. -

, .. . 

For purpollas ofthis momoraodum, “coqromi8e”~NUJMe n t e a  int0 a Section 
I .WW)admnmratiw m e m e a t  with om or mom PRPsat a &e inwhich EPA rtcovcrs less 

than 1Ooo/o of ita claim for rwponse corn and tvahra,ibrigbt to recover pll or part of the 
remainder o f  the dPim h m  rho ---F!RPs. Thb w o n  applies whether or not there are 
viablq n o n - q . P R P s&am whom thmgovernment d d ~OCOVWtha balance ofits claim for 
rtsponae costs. bacausa eachPRP, a m d q  hdividble harm. isjoimly and severally liable for 
the total rcspoars corn in- aad tobsinaursd.Bttho*. 

EPA msy “compromtse”a Section 107 claim in a S d o n  I22(h) weunent without DOJ 
approval if total reapow costs of the United SraCee do aot dthe statutory dollar ce’%g. 
EPA may ale0 collm GO& (without regardto whether COas exceed S500.000 or not) using 
Section 122@) without approval if‘ the apeaent  does not “compromise”a claim. 
Agreements that do not “coarproa~&~”a Gkira fd iato two CategOCiCS. 

The Bra eatagory is agremmntsunder which EPA accepts a panid payment &om [he 
settling pany arui pmvidw the s d i pany with 0 mere ”receipt“for .theamount paid with no 
assurance that BPA will forgive my unpaid a&. (The ”receipt’ would take the form of a 



MRR-07 01 23:55 FR0M:LINETT 703-978-7802 TO:202 501 1011 PQGE:09 

6 

standard Section 107 covenant not to sue for response costs paid, and the United States’ ability to 
recover all unpaid past and future costs and to invoke Section 106 would be expressly reserved.)’ 

The second category is agreements under which EPA recovers 100% of its costs. In any 
such agreement, EPA must be certain tbat it not only recovers 100% of the response costs at 
issue in the negotiations, but also that it does not compro,g.ke the ability of the United States to 
recover any other costs or assert any other claims against the settling party. If, for example, EPA 
recovered 100% of its past costs in exchange for releasing the settling party for all or part of its 
fiture oversight costs, then this would be a compromise of the future oversight costs. Similarly, 
if EPA recovered 100% ofthe principal amount of its p a  costs, but did not collect the interest 
accrued on those past costs, then this, too, would be a compromise of the interest. In both of 
these examples, DO3 approval of the compromise would be required if total site costs of the 
United States exceed $500,000. An example of a 100%recovery which does not involve a 
compromise is the standard removal AOC provision requiringpayment of 100% of future 
response or oversight costs upon receipt ofa bill in the future. This is not a compromise even if 
the senling party is given the traditional right to dispute the amount billed. 

B. TYDCSof Section 122th) Aereements and Scooe of Covenants Not to Sue and 
Retervations of Riehts in Those Ameemeats 

1. Past Cost Agreements 

Themost common type of Section 122(h) agreement is an agreement for recovery of past 
response costs. As shown in the Appendix A model, Section 122(h) past cost compromises 
normally include a covenant not to sue under Section 107 ofCERCLA covering “Past Response 
Costs” as dehned by the agreement.‘ Settlements involving sites where all response action has 
been completed should be resolved as past cos settlementsusing this model. Settlements for 
recovery of pasts costs at sites where work is ongoing should also be resolved in accordance with 
Appendix A. 

When contemplating use of a “rccdp;’ SeDlanCnr of rhiskind,theRegion should determine the fimpotential 
statute of limitations for the claim and consider whether a tolling amemenl or a more complete senlemenc should 
be used. 

Past con settlementsdo no[ include a Section 106 coveMnt wt to sue cwenng performance of rhe work 
which gave rise (0 EPKsp a s  casts. Such a wvenant isUnnaccSSary becauseEPA could Mt pasn’bly scck to have 
the sertlingpany perfarm work thal has a h a d y  been performed Moreover, thc United States’ practice is to resolve 
only the muse o f  action chat w d d  be asscned in a complaint ifone were filed.On these fact&rhc United~Srares 
would bring a Section 107 action for n n m r y  ofpast CON.not a Section 106 acrion for performance of a removal 
action that h a  already been performed by EPA. 



MQR-87 01 23:56 FR0M:LINETT 
. .  

7 

t. .i .. 

Section 122@)may akm beused r0 patidly “dout” a PRP for a discrete % m e  
response action, such 88 B thtdtkd reaund &on. &though ram, situatiom adse inwhich a 
PRP is able to fund, but Mt to paform, P rsSpoW CCtiOa, mdEPA b a l i m r  it is in&e public 
interest to ”cashout” thc PRP for the actio0 Inarch a ~aee,tho P W  n o d y  receives a 
covenant not to suo udder S d o M  106 and 107for the d&ed & t q e  rwponnt action (with all 
oaer claims reserved), with a premium payment far wac dvBmuulacompletion of& 
sp&c action andor a morvstioa ofn&ta pami- BPA to J&k additional c o w  if the actual 
corn of the defined action dan@-upon Bmouot. Agreemeats of this-kind should be 
issued jointly by EVA, under itr Sation la2(h)authority,and by &e AG. under her genud 
authoriw to compromise claims ofthe UaircdScatsq whenever a StCtioa 106 ~~t not to me 
is included.’ 

3. 


a. PE~, . P a m  ‘‘Cnsho UQ” 

The most common eite-wide “casbuf‘ settlement is the pC contributor CD.ci -
AOC authorized by SeCrioa 122(&(1)(A) of CERCI4 42 U.S.C.5 %22(g)(l)(A). under which 
PRPSwho bavo contrkted a m i u h a l ~ ~ofhmzmhm eubstsncep (the toxic or other 
hatardous &CUI of which nre abo minimal) each m@lCma mhivdy small payment to resolve 
their liability at the site at b e .  “cclshoutswith aonh &i@panisS are much less common 
ad. as stated ia Pan I, art reaawd for rihlrsiona in wbichmA baliswa the standard work 
oderncnt approach is not baaibls or appmpdm fbr plrricukr aitea or PRPs. 

“Csahouts’ with am-& p d m  may be embodied in ajudicial CD or, in certain 
situstioaa, in Madministrativescttl- C D s  gaosrally ahould be usedwhen: I )  the United 
States haa inid.rsdCERCLA wst rscovwy fitiga8ioa.atthe&e @Pan U(A)(I) above); 2) a 
PRP has commenced contribution iitiption .Ltbs*, or 3) the mttlina“cashout”party hss 
requested a judicidy-approved wttlamsnt. c D 8  muat be used when the “cashout” settlement is 
included within a larger Jottlemeac with anotherparry or p d e a  who will be performing runedial 
action.’ An dmidstrarive settltment is finoption in all 0th~siWtion8, but is best suited to rhs 
particular situntiooa d d b o d  MOW. 



~ 
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EPA and DOJ believe that an administrative settlement is often an appropriate vehicle for. 
"cashing out" parties who for equitable, financial or other reasons are not the primary focus of 
Supehnd enforcement activities at the site. These parties are "peripheral players'' in the 
Superfund process who should be afforded early settlements SO as to reduce their transaction 
costs, provide them with a high degree of repose, and create greater fairness in the SuperfUod 
program. Settlements with PRPsof this type tend to produce smaller recoveries, and M 
administrative settlement process is often advantageousbecause it is usuaUy quicker and less 
resource-intensive than settlement by judicial CD. 

There are two categories of peripheral parties for whom administrative resolution i s  
particularly appropriate. The fist category is PRPswith a documented inability to pay. A model 
for chis type of settlement is provided in Appendix Bg The second category is PRPs for whom 
unresolved CERCLA liability would be an extreme burden and for whom equitable or public 
interest considerations argue in favor of speedy settlement, such as surviving spouses or 
beneficiaries of PRPswho did not themselves take part in the activitywhich gave rise to the 
CERCLA liability. Consistent with the policy favoring PRP-lead cleanups, EPA and DOJ may 
identify additional peripheral party candidates for whom an administrative "cashout" is 
appropriate on a case-by-case basis. A model for adminisuative "cashout"settlements not based 
upon an inability to pay is included asAppendix C. . 

b. Covenant Not to Sue. Reservations of Riehts. and Amount o f  
Pavment in Sitewide "Cashout" Aereements 

When an administrative agreement is used to accomplish a broad, site-wide "cashout" 
with a non-ability to pay peripheral party who meets the criteria for settlement described in Part 
LI(B)(3)(a) above, the party should pay an appropriate amount of the total past and projected 
costs at the site given the facts and circumstances of the case." The se!xhg party wdl, upon full 
payment, generally receive an immediately effective covenant not to sue for the site under 
Sections 106 and 107 of CERCLA." The agreement will, as a matter of policy, be issued jointly 

CERCLA abiliry to pay sertlemenrs with panies other than municipalities and not-for-profit entitics should be 
dcvtlopcd in accordance with rhe Septanbcr 30, I997"GeneralPolicy on S-d Ability to Pay 
DelemriMtions,"which outlines rhe ability to pay prmss. the ability to pay andysis. and the acceptablet e r n  for 
an ability to pay rccuerneni. 

'0 The amount ncovered in an adminiNative "cashout" serrlement should be sufiicient to jus* EPA's 
determination under Sedan 12Z(i) of CERCLA.42 U.S.C. 5 9622(i). that the senlement is "not inappropriate. 
improper. or inadequate." A senknunt will generally meet this standard if it satisfies the sandard of review 
imposed by the c o w  for CERCLA consent demes. that the sertlemem be "fair, reasonable. and consistent sith the 
goals of CERCLA" United States v. Charter In~cmationalOil Co.. 83 F.3rd 510, 520 (1st Cir. 1996); United States 
v. CannonsEndneering Cow,, 899 F.2d 79, $4 (1st Cu.1990). 

I 1  At multiple openblc unit sites where the final record ordecisionhas not been issued. there may be m e  
(continued.,) 
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by EPA, under its Section 122(h) authority, and by the AG, under her general authoriw to 
compromise claims of the united 

The covenant not to sue insuch BD agreement must betimited io al l  cases by main 
standard reSW44tbM Of@its a C f b i d  lidbikty and Daturalresource damages'') as shown 
in the Apprndix B and C modole. Although Section lU(fX6)of CERCLA 42 U.S.C.$ 
9622(f)(6), the statutory uukno~'condirioners~peaef,'' is not legally mundated for settlements 
inwhich the p d e a  am p a w  monay ratha thaa p e r f o e  response action. as a matter 
ofpolicy EPA and DOJ secure thb same roopanor in ~ c e m e m awith "casbout" partics in order 
to protact the public by enming that all appropriatePRPed be available if,based upon 
unknown conditions or naw i a f o d o n ,  EPA bDdsthat additionalresponse action is needed at a 
site. To simpkfy wttlcmcnts with peripheralparties, EPA and DOJ will &rd peripheral p h e s  
the option o f  satisfyine their liability for potentid, addirional respame actions at the site through 
a premium payment or a firture bw proviaion tbat addr-: 

1) cost ovenuna during performanceof the remedy selected inthe reword of decision CROD") or 
ameadmrmta thereto (to thc Qtmt total costs exceed =A's a t h a k ) ;  and 

'I2 )  cam offunbor reaponst actions d t i n a  %urnanEPA deterrmnab'onchattheremedy .1 ­
nolead inthe ROD or amtndmmtstharsto is not protective ofburnan health and the 
environment (LPY m d y  faihue), 

or through a cost o v a  reopener that addressaschc scttLiq party's liability for paymoat of 
additional coats (or perform~ceofreapom d o n )  if total response COM at or inconnection 
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with the site exceed the estimate upon which the peripheral party's payment is based.'' EPA's 
and the Department's preference is to achieve Wityin "casbout" agreements with all types of 
peripheral parties by using a premium or hture billing mechanism rather than a cost overrun 
reopener, whenever sufficient information about the site exists upon which to develop a premium 
or reach agreement on a future payment plan. 

Many of the administrative "cashout" settlements With peripheral panies (asdescribed in 
Part n(E)(3)(a) above) will not require either a premium or a cost overrun reopener based upon 
extraordinary circumstances-type factors as enumerated in Section 122(f)(6)(B) of CERCLA,42 
U.S.C. 4 9622(f)(6)@). Settlements with parties who have a documented inab~tyto pay 
generally willnowequire a premium or a cost overrun reopener based upon the "ability to pay" 
factor. "Extreme burden" parties may not require a premium or a cost overrunreopener based 
upon "inequitiesor aggravating factors" (other factors may be applicable 89 well). "Cashout" 
settlements with other peripheral parties may also not require a premium or a cost overrun 
reopener, as determined on a que-by-case basis, based upon any applicable Section 122(t)(6)(B) 
faaorfs). 

At sites where the response action is or willbe performed by PRps pursuant to a CD or, 
-for removal action. an AOC,the Agency and the Department may structure "cashout" agreements 

to provide for funds to be used by the performing PRPs, either through distribution from anEPA 
special account or throughpayment directly to a PRP-managed trust fund or escrow account 
established pursuant to a settlementwith the United States. 

C. SCqDe of Contribution Protection in Administrative Resnonse Cost APreements 

Sections 122(h)(4) and 113(f)(2) ofCERCLA, 42 U.S.C.9622(h)(4) and 9613(9(2), 
provide that PRps who resolve their liability to the United States throughan administrative cost 
agreement shall not be liable for contribution regarding "matters addressed" in the agreement. 
Each of the attached models comaiaS a sample contribution protection provision. Further 
guidance on drafting contribution protection clauses in various types of settlements, including 
past cost and "cashout" settlements, is available in "Defining 'Maaers Addressed' in CERCLA 
Settlements" (memoraudum fromBruce Gelber and Sandra Connors, March 14, 1997).16 

" On a w-by-case basis, &PA and DOJ may comider using an unknownconditions reopener in a peripheral 
party settlement. B ~ a u s cusc afthis reopncr presents case-spedc drafting issues and represents a deparmre from 
rhe mommended approach for peripheral party sctUcmmts, Regions should contact OECA when considering this 
alternative. 

/ 
,6 Note that one court haE addressed rhc i s m  ofconmiution protection in a Section 122(h) settlement. W;lste 

Manaeement of Pennsvlvania. Inc.V.Citv ofYo*, 910 F.Supp. 1035 (M.D.Penn. 1995) (Section 122(h) AOC 
' 

cannot provide senling party withconmbution protection for respame c o w  incurred by third party because lZZ(h)
authorizes compromises of United Slstts govcflolontcow. not third-party costs). In light of this decision;with 
which the United Stales does not agrce. when EPA intends Io afford conuibudon pmtection for PRP-incurred 

(continued...) 
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Inexhaage �or rtce- bmad coat&ution protecriou, peripharal parries who are 
"cashing out'' pursuant to W guidmca and attached modelswill be required to waive their 
right to seek contributionfiom other persona &tin8 tb rho site. fhis waiver of claims m y  be 

. 	 narrowed, $appropriate, basal onthe fact^ ofh e  case, but should always include the staadard 
waiver o f  claLna against do mictomiapartius. 

KU. DOCUMWI"TT[ON FOR h b m T R A T l v E  RESPONSE COST SElTlEMENTS 

A. . .  DOJ Approval or H f a d q u m  
&&�E 

EPA Ragiod Admkmatm a  ("RAB") or thsir d d e g a t ~are authorized to enter 
independody into S d o n  lZl(h)(l) uddnhtmdve I) that do not compromise a . . 
claim, regardoas of the nmount ofCOWincumdor tobe incurred at the site; or 2) that 
compromise a claim for past reapam costa i t  mtoa at which the total psst aad projected response 
corn ofthe United Starea do not a c e d  5500,000, eadudbq inscrest. Sarlcmcnts within these 
two categories are W y  delegated s4d do not napire DOJ appmvd or Headquarten revim of 
any kind. These settkmeum should.howaver, be dacumantad by che &*an as explained 
k c d i a t d y  bstow aad sbdd-beb& UPOU the modtl Mst ~ z c O V ~agreemMt prot6did -
in Appcodix A. 

1. L a Claim 

FOCmtlemaata thatdo not COmpmmisea clum,the Rq$aa should prepare a short 
memorandum. sigpd by thoRA or hidhar d&gotm, that wplaina (or attach- cisring 
documents that explain)why ths senlingparty is a PRP under Section 107(a) ofCERCLA and 
how the Region detarmined that the aetrlamont do@ not compromise a c l d .  Ifthe 100% 
collection is included within a removalA N ,  the w o n  roag.indudcthis informationin the 
mmorandd remuunending approval aftbe AOC. The mcnnodum should be supportsd by 
an itemized summary af EPA'r pant mpoars costa at thesit8 (el- withwst summaries from 
other Fcdetd iqsaciaa, ifnay), which incl~dm&ect and indirect costs and pre-judgment 
intorase. The h @ o nshould ala0 not@ the 8ppfOpdate Regioaal h c i a l  management afTiIoial 
ofthe setdemmt and eator ?heJenlemmt into CERCLIS and any orha tracking system used to 
monitor cost rscovary c o a r p l i w .  
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2. DocumentinP Settlements thet Comaromise a Past Costs Claim at Sites at 
which Total Costs Do Not Exceed S500.000 

For settlements that compromise a claim for past response costs at sites at which p a t  and 
projected response costs of the United States do not exceed $500,000 (the second fully delegated 
category), the Region should prepare a settlement evaluation in the form of a memorandum, 
signed by the RA, or'hisher delegatee, that explans (or attaches existing documents that explain) 
1) why the set- party is a PRP under Section 107(a) of CERCLA,and 2) the justification for 
the compromise using the settlement criteria normally included in the Ten Point Settlement 
Analysis &Part IVof the Interim CERCLA Settlement Policy, 50 FR 5034,Feb.5 ,  1985) to 
the extent the criteria are applicableto the settlement. The length and level of detail of the 
settlement evaluation may vary dependiag upon the amount of the claim and the degree to which 
the ciaim is compromised. The memorandum should also include documentation to suppon the 
Region's determination that past and projected response costs do not exceed iE500,OOO. excluding 
interest. Thiswould include an itemized summary of EPA's past response costs at the site, 
which includes direct and indirect costs and pre-judgment interest, as well as an itemized 
projection, to the extent possible, of EPA's future response costs at the site. It would also 
include itemized Summaries and future projections &om other Federal agencies performing . 
CERCLA response action at the site. If the past cost compromise is included witbin a removal -.. 

AOC, the Region may include all of the above information in the memorandum recommending 
approval of the AOC. 

The Region should also: 1) comply with the public comment requirements of Section 
122(i) (seePart IV below); and 2) notify the appropriate Regional6nancial management official 
of the settlement and enter the settlement into CERCLIS and any other tracking systems used to 
monitor cost recovery compliance. 

B. Comuromises Reouirinp OECA and/or DOJ Reviey 

1. ,5ummary of Cateeories Reauirine DOJ and/or OECA Review 

The Agency will obtain the prior written approval of DOJ when 1) a Section 122(h) 
settlement compromises a Section 107 claim and concerns a site at which total response costs of 
the United States exceed $500,000, excluding interest. or 2) an administrative agreement is 
issued jointly under EPA's Section 122(h) authority and the authority of the AG. 

The OECA role varies depending upon the nature of the settlement as explained in the 
September 30, 1998 "Revisions to OECA'Concurrence and Consultation Requirements for 
CERCLA Case and Policy Areas." As noted in that memorandum, consultation with the Director 
of the Regional Support Division, Office of Site Remediation Enforcement ("Director/RSD"), is 
required when a Region is contemplating a compromise of hture costs in a Section 122(h) 
settlement. Prior written approval ("PWA") of OECA also may be required if the proposed 
Section 122(h) settlement triggers any of the PWA categories included in that memorandum. 



~ 

PAGE:16 


2. 

when DOJ approval d o r  OECA ravlapr (consultation orPWA) is required, as 
explained in Part III(B)(I) above, tho b&onshould prepare and scad to DOJ (and/orOECA as. .appropriate) a CERCLAAdrmnurrratnr. e Rrapow Coat Sanlcmmt Summaryaud B drdl 
agreement (aa explained inPart m(B)(3)below) thirty days prior to submhbg the draA 
agraement to the PRP." The repoa should bo rimby a Branch Chief inthe Region's l0gd and 
program off iw (cornistent with the Region's organiziuiaarl e(hlcture) and directed to thf 
appropriate Asaimat Chief, En*- Enforeemant Seaion, Enviroamunt and Natural 
Rssources Division("eEs"),ifOQJ raviaw is rquhd, aad tD the appropriato OECA otficial an 
outlined above. ifOECA review ia repuirod. 

AJm n  as poseible, but a0 later than thirty days aAu rso ip t  ofa complete Settlement 
S u m m ~ .DO1 and OECA will id- a contactpenon for the case and provide to the Region 
written ~mnenta,orcotnowam by telephone her coahnad hwriting. @or and OECA will 
also make every reasonable sffatt to -the aatthmeat K, a d p o n  and to contact the. -Region for initid diacusaioaa within fburtmn days.) Written comment9 may be sent by 
confidcntirl XPA/DOJ dectr~nkmdlor be lathe famof tuar@da ~ou the Settlementt ~ 
Summaryand dr& v t . DQJ end ORCA mumedsarly iden* and explaia any concmm, 
and al l  such isaucp should be raaohtcd primto rale&~&tbo dnaA to the PRl? Unless DOJ and 
the Rebaa wee otlmwim, the initiald of.WJcommgnts (&ow providod withm thirty 
days) will be barnan Assistam Seaion Chief or Senior Anorncy of EES. Commen*r born 
OECAwill be hnmthe Direetor/RSD, ifOBCA PWA is && and fiom the Branch Chief or 
Senior Comael lcvd, ifcoowltsrian ia rsquind. 

D u i q  the n%otiationa, the w o n  wiIl informWJand OECA of  MW iafonnation 
relating to the site and of c w &om thapm-appmed dn4 particu11~Iyifchanges ralnte to 
key terms, such as bottom-Iiaa sealamant covenants not to me. rasemations ofrights. or 
contribution protection. S u d w  should be p r o ~ d o dto DO1 and OECA if requested. 
DO1 and OECA will make every reasonable &fl to respond to proposed changes within seven 
days. 

After reaching senlement in principle. the Region will submit a 6nal drnft agreement to 
DO1 and OECA for review. DOJ and OECA will mapond wifh my 6nal commentswithm 
fifteen days. After addreasiq thc comments. ifany. rho Regionmay circulate the weament to 
the PRP for si(plaauc. As aoon as fbRegion has anapenlent which hap beea signed by the 
PRP aud a Ten Point Settlement Analysis ready to submit to the the agreement and Ten 
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Point should be sent to DOJ and OECA so that they may begin their approval processes. After 
the PRP and the Region1*have signed, the Region should send the final agreement with a cover 
letter and Ten-Point Settlement Analysis to DOJ and to OECq if OECA approved the agreement 
on condition o f  resubmission of the final document for concurrence. DOJ and OECA will make 
every reasonable effort to give a final decision on the proposed agreement w i t h ,  respecwely, 
thirty and twenty-onedays, after receiving the final package. If the agreement is based on the 
AGs general settlement authority, DOJwill sign the agreement itself rather than concurring by 
letter; OECA will use a mncurrence memorandum in all cases. M e r  receiving Dol’s 
coscunence (and OECA‘s ifneeded), the Region should obtain public comment as provided in 
Part IV below. 

3. Content of the CERCLAAdministrative Remanse Cost Settlement Summary 

The CERCLA Administrative Response Cost Settlement Summary should include a brief 
summary and analysis of the case, including the items listed,below. If the required information is 
contained in an existing document. the Region may attach and reference the document: 

a. 	 Backmound Information on Site and PRPs 
, .1 -

i. Site History: Name, location, and NPL status of the site, and a brief 
description of the hazards posed by the site and the enforcemeat history of the site, including a 
brief summary of response actions undenaken and to be undertaken at the site and any 
settlements or administrative orders issued or anticipated at the site. 

ii. Cost Information: Total response costs of the United States incurred to 
date (including EPA.DOJ and any other Federal agencies who havdare expected to undertake 
response action at the site); an estimate, to the extent possible, of future response costs of the 
United States, if any further response action is anticipated; and an estimate of total response costs 
incurred by PRPs. Costa should be broken down by broad category, s,,removal costs, RUFS 
costs. oversight costs, or may be supponed by itemized cost summaries. 

iii. PRP Identification: Names of  all PRPs at the site, including Federal 
PWs, and, for those PRPs to whom the Region intends to submit an offer, the basis of each 
PRP’s liability 

iv. Statute ofLimitations: Date of the Erst and any subsequent potential 
statute of limitations. 

‘’ The delegated Regionalofficialmay sign rbe agreement prior to submining it to DOJ and/or OECA for 
approval or may wait until after the public comment period to signn,consistent with Regional pwdce.  

. 
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V. -: Lf OECA Ca~Wtationor PWA is or may be required, an 
explanation ofthe basis for the rquhamt. Ifthe h@onekpccts that OHCA PWA willbe 
needed, rhe request for such approval m y  be mada hon. 

b. 

I 

i. & w v c r ~  m:Proposed scttlumeat strategy sming forth the 
objectives of tbn senlament as to recav&y of past and/or projectad casts and premiums, if any. If 
the Region recommands structuring tho sartlansm 80 chat n payment is to be made to a PRp 

' performing work at the site. tbpayment should be dwcribed 88 well. 

ii. : Brief description of the work ifthe cost 
recovery wqmmise ia inctudedwi!hiu 6 A N .  

. .iii. p: Identificatiooofaud explanation 
for any signiffcant dcviatione tiam chs rslevant d. 

iv. 
, .  

.\. .I .  p: a) an e~cpJanationwhy 
the p ~ y  undsrtbcritwb artlined inSection U(B)(3)(a) aboveq.mWcs as nperipheral p ~ r y  
(abiky to pay, ~ ~ v a m e  fbr the prapoocd ssnlenmc amount;burden, ar other); b) t h c ~ d o n  
and c) whetbar the Region beliovas thar the party & t i  sxtisOrdin&ycircumstences-type 
factors, and. if nor.a propad  pnmium payment amount and au mrplaaation of how it was 
derived. 

2. : the propod sattlemcnt amount, 
timing of paymnat(a), and nu axphnationofbow the smolmt wan ddvod, tfthe proposal 
deviatesfrom the September 30, 1997 "GonaralPolicy on Superhad Ability to Pay 

' hDsterminauone" (iff appticabte), an axphmon, of Wtry such d ~ t i# n ~ ~ss~ary. 

3. -: Ajwtiflcation for the proposed settlement 
amount. 

E. 2 T r mchnird Contact 
Pens 

d. 

W.PUBLIC COMMENT RSQ-MENTS FOR SECTION 122(h)(l) AGREEMENTS 

Section 122(i)( I) ofCERCLA requircS that notice ofall pmposedc h h  compromises 
under Section lZZ(h)(l), rcgardlcss ofrho size ofEPA's claim or $e amount recovered, be 
published in thc Federal Re@mr. After an agreemom baa bean si@ by the scaling PRPs and 
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the Region and approved, if necessary, by DO1 and/or OECA, the Region should publish notice 
of the proposed agreement in theFederal Register.” Such notice should identify the facility 
concerned and the parties to the proposed agreement, see Section 122(i)(l), and should afford 
persons who are not parties to the agreement a hrty-day period in which to file written ,.-. 

comments relating to the agreement, see Section 122(i)(Z). A Model Federal Register Notice for 
CERCLA Section 122(h) Agreements is attached as Appendix D. The model includes 
instructions for formatting and publishing the notice. When rhe notice is published, a copy of the 
proposed agreement should be made available to the public, and the Region may wish to make 
available a fact sheet providing publicly-available background information about the site and the 
agxeement. 

Section 122(i)(3) of CERCLA requires the Agency to consider any comments received 
and permits the Agency to modify or withdraw its consent to the agreement “if such comments 
disclose facts or considerations which indicate that the proposed settlement is inappropriate, 
improper, or inadequate.” The Region should consider all comments filed and prepare a 
responsiveness summary in which EPA Summarizes and replies to the comments and sets forth 
whether it believes any comment received triggers the statutory standard quoted above. A Model 
Responsiveness Summary for CERCLA Seaion 122(h) Agreements is attached as Appendix E.” 

The Region should discuss all sigolficant comments with OSRURSD, ifOECA 
consultation or PWAwas required for the agreement. and withDOJ,if DOJ approval was 
required for the agreement. DOJshould also be given an opportunity to review the draft 
responsiveness summary if it had an approval role on the settlement. Ifthe Region bekves that 
substantive modification of or withdrawal from the ageeknt  is appropriate based upon public 
comment, then the Region should seek written concurrence tiom OSRE (if OSRE PWA was 
originally required) and/or written approval fromDO1 (iDOJ approval was originally required). 
If the agreement is based on AG authority and DOJ believes that substantive modification of or 
withdrawal from the agreement is appropriate based on public comment, then DOJ should seek 
concurrence from che Region and OSRE,if OSRE had an approval role on the settlement. If 
modiftcations are made, the agreement should be redrafted and resigned by all parties. 

A copy of the final responsiveness summary should be sent to the settling parties and to 
all commenters. A copy of the proposed settlement, fact sheer (if any), Federal Register notice, 
all filed comments, and the responsiveness summary should be placed in the information 
repository at or near the site and in the public docket located in the Regional ofice. 

1s The Region may e l m  to have zhe RA.or lrirJhndelegatee,sign the agreement afur the public comment 
perid mlher than before as s t a l d  here. The Regions should MI,however, commence ihepublic comment period 
prior to obtaining DO1 mdlor OECA approval. if mch approvals ate necessary. 

The model responsiveness summary includes a reminder ID the settling p m e s  of the due dau for payment. 
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V. ENFORCEMENT OF SECIlON 12Z(h)(l) AGREEMENTS , 

Ifa settling party fails to makc my payment required by a Section 122(h)( 1) agreement, 
or otherwise fails to comply 4 t h  any corm or condition of the agreement, the Region should 
issue a demand for payment,'includiog~i.utereaand 8tipulatcd pcllalties. pursuant to the tenns of 
the qreement. The &@on is encouraged, but ie aot required, to discuss the terms of the demand 
with the DOf attorney pnor to ieauanWbaoause the Dqattmcnt will b e  asked to enforce the 
demand judicially if payment isnot re~sived.(lfa DOJ attorney has not been assigned, the 
Region should contact the SeniorLawya or the A M i w  Chief.) 

Section 122(h)(3) of CERC,&Aerxpressfy authosizaa EPA to refer claims for non-payment 
ofmonies due under a Section 122(h)(l) 8pament to the Attomay General for civil action "to 
recover the amount of such claim, p h  &ata, attornoya' thus, and interest &om the date of the 
settlement." Section 122(h)(3) further prwides that "[i]n.mch ao action, the term of che 
settlement 3hall not be subject to hdicial] mviaw.'' If mn-complinnce continues despite a 
demand for payment. the Region should rekc  the caue to DOJ for collection. Typically. the 
referral would seek payment of the amount @upon in the seNement. plus accnicd interest, 
accrued stipulated psaaltios, and cnforcamsrrr casta, iaclwliag attorney's fees, The United States 
could also ssalc collrctioa oft.h~~~~undeflyLagclaim purnr8at to Section 122(4)(3), but this. 
would involvs proving all e~amsnraof tha S d o n  107 c w e  of  amion. We do not advise that 
civil penalria under SCaiono 109 and 122(t) of m C L A  42 U.S.C. $5 9609 and 9622(i),be . 
sought for violatian ofa 122(h) . Section 122(&) mutains its own mforcement 
mechanism in 122(h)(3). and stipulatd pdtiea should be built into the agreements as provided
in the Bttachod mod&. 

Vl. ,CONTACTFB3tlsONS 

Qucationsabout tha guidance m d  attached models m y  be directed to Ianice Linea of 
EPA's RcgiOaPr Support Diviaios O f f i  o f  Site Rrmodistion Enforcement. at 202-564-5 13 1 ,  or 
to Tom Meriani ofDOl'a Environmental&forcemeat Section, Envifonmmat and Natural 
R~ourccaDivirio~~,at 202-514-4620. 

M. DISCWMEiFt 

This mernomdum and MY internaloffice procedures adopted for its implementation are 
intended solely a$ guidance for employees of the U.S.Environmental Protection Agency and the 
U.S.Department of harice. They do riot constitute n~IOmakhgby the Agency or Depanment 
and may not be relied upon to create a right or a banefit. aubsuntive or procedural, enforceable at 
law or in equity. by any.porwn. Thc Agency ot Department may take action at variance wirh this 
memorandum or its intornal imphtnting procedures. 

Attachments ( 5 )  



APPENDIX A


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

MODEL CERCLA SECTION 122(h)(1) AGREEMENT 


FOR RECOVERY OF PAST RESPONSE COSTS


Mmccul02
See Editor's Note:  

Mmccul02
Editor's Note:  Appendix A is superseded by the February 6, 2003 "Revised Model CERCLA Section 122(h)(1) Agreement for Recovery of Past Response Costs," available on the Internet at http://www.epa.gov/compliance/resources/policies/cleanup/superfund/rev-modcd-107-122(h)-mem.pdf 



This model and any internal procedures adopted for its implementation and use are 
intended as guidance for employees of the U.S. Environmental Protection Agency. 
They do not constitute rulemaking by the Agency and may not be relied upon to 
create a right or a benefit, substantive or procedural, enforceable at law or in 
equity, by any person. The Agency may take action at variance with this model or 
its internal implementing procedures. 



























APPENDIX B


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY AND UNITED STATES

DEPARTMENT OF JUSTICE MODEL CERCLA SECTION 122(h)(1) CASHOUT


AGREEMENT FOR ABILITY TO PAY PERIPHERAL PARTIES


This model and any internal procedures adopted for its

implementation and use are intended as guidance for employees of

the U.S. Environmental Protection Agency and U.S. Department of

Justice. They do not constitute rulemaking by the Agency or

Department and may not be relied upon to create a right or a

benefit, substantive or procedural, enforceable at law or in

equity, by any person. The Agency or Department may take action at

variance with this model or its internal implementing procedures.


Mmccul02
See Editor's Note:  

Mmccul02
Editor's Note:   Appendix B is superseded by the January 8, 2004 "Revised Model CERCLA Section 122(h)(1) Cashout Agreement for Ability to Pay Peripheral Parties," available on the Internet at http://www.epa.gov/compliance/resources/policies/cleanup/superfund/rev-atp-periph-mod.pdf
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MODEL CERCLA SECTION 122(h)(1) CASHOUT AGREEMENT 

FOR ABILITY TO PAY PERIPHERAL PARTIES
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MODEL CERCLA SECTION 122(h)(1) CASHOUT AGREEMENT 

FOR ABILITY TO PAY PERIPHERAL PARTIES


IN THE MATTER OF: ) AGREEMENT 
) 

Site Name] ) U.S. EPA Region ___ 
[City, County, State] ) CERCLA Docket No. ___ 

)

[Name of Settling Party] ) PROCEEDING UNDER SECTION

SETTLING PARTY ) 122(h)(1) OF CERCLA

______________________________) 42 U.S.C. § 9622(h)(1)


I. JURISDICTION


1. This Agreement is entered into pursuant to the authority

vested in the Administrator of the U.S. Environmental Protection

Agency ("EPA") by Section 122(h)(1) of the Comprehensive

Environmental Response, Compensation, and Liability Act of 1980,

as amended ("CERCLA"), 42 U.S.C. § 9622(h)(1), which authority

has been delegated to the Regional Administrators of the EPA by

EPA Delegation No. 14-14-D [insert reference to any internal

Regional redelegation]. This Agreement is also entered into

pursuant to the authority of the Attorney General of the United

States to compromise and settle claims of the United States,

which authority, in the circumstances of this settlement, has

been delegated to [insert as appropriate, “the Assistant Attorney

General, Environment and Natural Resources Division, U.S.

Department of Justice (“DOJ”)” or “the [Chief/Deputy Chief] of

the Environmental Enforcement Section, Environment and Natural

Resources Division, U.S. Department of Justice (“DOJ”)]. 


2. This Agreement is made and entered into by EPA and

[insert name] ("Settling Party"). Settling Party consents to and

will not contest the authority of the United States to enter into

this Agreement or to implement or enforce its terms.


II. BACKGROUND


3. This Agreement concerns the [insert Site name] ("Site")

located in [insert Site location]. EPA alleges that the Site is

a facility as defined by Section 101(9) of CERCLA, 42 U.S.C. §

9601(9).


4. In response to the release or threatened release of 

hazardous substances at or from the Site, EPA undertook response

actions at the Site pursuant to Section 104 of CERCLA, 42 U.S.C.

§ 9604, and [will/may] undertake additional response actions in
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the future. [NOTE: A brief description of the release or

threatened release and of the response actions taken or to be

taken by EPA or potentially responsible parties may be included.]


5. In performing response action at the Site, EPA has

incurred response costs and will incur additional response costs

in the future.


6. EPA alleges that Settling Party is a responsible party

pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), and is

jointly and severally liable for response costs incurred and to

be incurred at the Site. 


7. EPA has reviewed the Financial Information submitted by

Settling Party to determine whether Settling Party is financially

able to pay response costs incurred and to be incurred at the

Site. Based upon this Financial Information, EPA has determined

that Settling Party is able to pay the amounts specified in

Section VI without undue financial hardship. 


8. EPA and Settling Party recognize that this Agreement has

been negotiated in good faith and that this Agreement is entered

into without the admission or adjudication of any issue of fact

or law. The actions undertaken by Settling Party in accordance

with this Agreement do not constitute an admission of any

liability. Settling Party does not admit, and retains the right

to controvert in any subsequent proceedings other than

proceedings to implement or enforce this Agreement, the validity

of the facts or allegations contained in this Section.


III. PARTIES BOUND


9. This Agreement shall be binding upon EPA and upon

Settling Party and its [heirs,] successors and assigns. Any

change in ownership or corporate or other legal status of

Settling Party, including but not limited to any transfer of

assets or real or personal property, shall in no way alter

Settling Party's responsibilities under this Agreement. Each

signatory to this Agreement certifies that he or she is

authorized to enter into the terms and conditions of this

Agreement and to bind legally the party represented by him or

her. 


IV. STATEMENT OF PURPOSE


10. By entering into this Agreement, the mutual objective

of the Parties is to avoid difficult and prolonged litigation by

allowing Settling Party to make a cash payment to resolve its

alleged civil liability under Sections 106 and 107(a) of CERCLA,

42 U.S.C. §§ 9606 and 9607(a)[, and Section 7003 of RCRA, 42

U.S.C. § 6973], for injunctive relief with regard to the Site and
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for response costs incurred and to be incurred at or in

connection with the Site, subject to the reservations of rights

included in Section IX (Reservations of Rights by EPA).
1


V. DEFINITIONS


11. Unless otherwise expressly provided herein, terms used

in this Agreement which are defined in CERCLA or in regulations

promulgated under CERCLA shall have the meaning assigned to them

in CERCLA or in such regulations. Whenever terms listed below

are used in this Agreement or in any appendix attached hereto,

the following definitions shall apply:


a. "Agreement" shall mean this Agreement and any

attached appendices. In the event of conflict between this

Agreement and any appendix, the Agreement shall control.


b. "CERCLA" shall mean the Comprehensive Environmental

Response, Compensation, and Liability Act of 1980, as amended, 42

U.S.C. § 9601, et seq.


c. "Day" shall mean a calendar day. In computing any

period of time under this Agreement, where the last day would

fall on a Saturday, Sunday, or federal holiday, the period shall

run until the close of business of the next working day.


d. "EPA" shall mean the United States Environmental

Protection Agency and any successor departments, agencies, or

instrumentalities of the United States.


[NOTE: Insert the following definition if the optional

paragraph following Paragraph 13 on payment of proceeds of

transfer of the Site or other real property is used.]  [__. 

"Fair Market Value" shall, except in the event of a foreclosure

or transfer by deed or other assignment in lieu of foreclosure,

mean the price at which the Property would change hands between a

willing buyer and a willing seller under actual market

conditions, neither being under any compulsion to buy or to sell

and both having reasonable knowledge of relevant facts. In the

event of a transfer by foreclosure, “Fair Market Value” shall

mean the amount obtained at the foreclosure sale. In the event

of a transfer by a deed or other assignment in lieu of

foreclosure, “Fair Market Value” shall mean the balance of

Settling Party’s mortgage on the Property at the time of the


1
  This statement of purpose assumes that Settling Party's

liability for the Site as a whole is being resolved through the

agreement, subject to the reservations of rights included in

Section IX. If the intended scope of the agreement is narrower,

this statement of purpose must be redrafted.
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transfer.] 


e. "Financial Information" shall mean those financial

documents identified in Appendix ___.


f. "Interest" shall mean interest at the rate

specified for interest on investments of the Hazardous Substance

Superfund established by 26 U.S.C. § 9507, compounded on October

1 of each year, in accordance with 42 U.S.C. § 9607(a).2


[NOTE: Insert the following definition if the optional

paragraph following Paragraph 13 on payment of proceeds of

transfer of the Site or other real property is used.]  [__. “Net

Sales Proceeds” shall mean the total value of all consideration

for each Transfer (or if the consideration cannot be determined,

the Fair Market Value of the Property) less i) the balance of

Settling Party's mortgage on the Property, ii) closing costs

limited to those reasonably incurred and actually paid by

Settling Party associated with the Transfer of the Property, and

iii) federal and state taxes owed on the proceeds. Settling

Party shall provide EPA and the State with documentation

sufficient to show the total value of all consideration for each

Transfer (or if the consideration cannot be determined, the Fair

Market Value of the Property) at the time of each Transfer, the

amount of the proceeds of the Transfer, and the amounts

corresponding to items i) through iii) above. This documentation

shall include, but not be limited to, the report of an appraisal

paid for by Settling Party, performed by an appraiser

satisfactory to the Parties, upon appraisal assumptions

satisfactory to the Parties. The documentation must also

include, either as part of the report or separately, 1) a tax

statement showing the assessed valuation of the Property for each

of the three years immediately preceding the Transfer, and 2) a

schedule showing all outstanding indebtedness on the Property.]


g. "Paragraph" shall mean a portion of this Agreement

identified by an arabic numeral or a lower case letter.


h. "Parties" shall mean EPA and Settling Party.


[NOTE: Insert the following definition if the optional

paragraph following Paragraph 13 on payment of proceeds of

transfer of the Site or other real property is used. Modify

definition if property to be sold is not part of the Site.]  [__. 


2
  The Superfund currently is invested in 52-week MK bills. 

The interest rate for these MK bills changes on October 1 of each

year. To obtain the current rate, contact Vince Velez, Office of

Administration and Resource Management, Financial Management

Division, Program and Cost Accounting Branch, at (202) 260-4972.
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“Property” shall means that portion of the Site that is owned by

Settling Party as of [insert date]. The Property is located at

[insert address] in [insert City, County, State], and is

designated by the following property description: ____________."]


i. “RCRA” shall mean the Solid Waste Disposal Act, as

amended, 42 U.S.C. §§ 6901, et seq. (also known as the Resource

Conservation and Recovery Act).


j. "Section" shall mean a portion of this Agreement

identified by a roman numeral.


k. "Settling Party" shall mean [insert name].


l. "Site" shall mean the Superfund site,

encompassing approximately acres, located at [insert address

or description of location] in [insert City, County, State], and

[insert either "generally shown on the map included in Appendix

__" or "generally designated by the following property

description: ____________."]


[NOTE: Insert the following definition if the optional

paragraph following Paragraph 13 on payment of proceeds of

transfer of the Site or other real property is used.] [__. 

"Transfer" shall mean each sale, assignment, transfer or exchange

by Settling Party (or its heirs) of the Property, or any portion

thereof, or of the entity which owns the Property, where title to

the Property or any portion or interest thereof (or the entity

owning the Property) i) is transferred and Fair Market Value is

received in consideration, or ii) is transferred involuntarily by

operation of law, including foreclosure and its equivalents

following default on the indebtedness secured, in whole or in

part, by the Property, including, but not limited to, a deed or

other assignment in lieu of foreclosure. A Transfer does not

include a transfer pursuant to an inheritance or a bequest.]


m. "United States" shall mean the United States of

America, including its departments, agencies, and

instrumentalities.


VI. REIMBURSEMENT OF RESPONSE COSTS


12. [NOTE: Use this first Paragraph 12 when the Agreement

requires one lump-sum payment.]  Within 30 days of the effective

date of this Agreement as defined by Paragraph 36, Settling Party

shall pay to the EPA Hazardous Substance Superfund $_____ [, plus

an additional sum for Interest on that amount calculated from

[insert date, e.g., date of last cost summary] through the date

of payment]. [NOTE: The following language should be used if

the payment amount is above $10,000. Regional attorneys should

consult with the Comptroller’s Office in the Region to determine
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if more specific EFT instructions should be included.]  Payment

shall be made by Electronic Funds Transfer (“EFT”) in accordance

with current EFT procedures to be provided to Settling Party by

EPA Region __, and shall be accompanied by a statement

identifying the name and address of Settling Party, the Site

name, the EPA Region and Site/Spill ID # ______ , and the EPA

docket number for this action. [NOTE: The following language

may be used if the payment amount is below $10,000.]  Payment

shall be made by certified or cashier's check made payable to

"EPA Hazardous Substance Superfund." The check, or a letter

accompanying the check, shall reference the name and address of

Settling Party, the Site name, the EPA Region and Site/Spill ID #

______ , and the EPA docket number for this action, and shall be

sent to:


EPA Superfund

[Insert Regional Superfund lockbox number and address]


At the time of payment, Settling Party shall send notice that

such payment has been made to:


[Insert name and address of Regional Attorney or Remedial

Project Manager and contact in Regional Comptroller’s Office]


12. [NOTE: This alternative Paragraph 12 may be used when

the Agreement includes an installment payment plan. The Regional

attorney should discuss all proposed installment payment plans

with the Regional Financial Management Office, including the

minimum payment that may be processed, the minimum length of time

between payments, the maximum length of the payment schedule, and

the calculation of interest. When drafting an installment

payment plan, keep in mind that Interest is a defined term.]

Settling Party shall pay to the EPA Hazardous Substance Superfund

the principal sum of $_____, plus an additional sum for Interest

as explained below. Payment shall be made in [insert number and,

if applicable, insert, e.g., quarterly, yearly] installments. 

Each installment, except for the first, on which no interest

shall be due, shall include the principal amount due plus an

additional sum for accrued Interest on the declining principal

balance calculated from [insert date, e.g., date of last cost

summary]. The first payment of $_____ shall be due within 30

days of the effective date of this Agreement as defined by

Paragraph 36. Subsequent payments of $_____ shall be due on

[insert due dates for all subsequent payments or, e.g., "January

1 of each year thereafter until all payments have been made."] 

Settling Party may accelerate these payments, and Interest due on

the accelerated payments shall be reduced accordingly. [NOTE: 

The following language should be used if the payment amount is

above $10,000.]  Payment shall be made by Electronic Funds

Transfer (“EFT”) in accordance with instructions to be provided

to Settling Party by EPA Region __, and shall be accompanied by a
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statement identifying the name and address of Settling Party, the

Site name, the EPA Region and Site/Spill ID # ______, and the EPA

docket number for this action.  [NOTE: The following language

may be used if the payment amount is below $10,000.]  Payment

shall be made by certified or cashier's check made payable to

"EPA Hazardous Substance Superfund." The check, or a letter

accompanying the check, shall reference the name and address of

Settling Party, the Site name, the EPA Region and Site/Spill ID #

______, and the EPA docket number for this action, and shall be

sent to:


EPA Superfund

[Insert Regional Superfund lockbox number and address]


At the time of each payment, Settling Party shall send notice

that such payment has been made to:


[Insert name and address of Regional Attorney or Remedial

Project Manager and contact in Regional Comptroller’s Office]


13. [NOTE ON DIRECTING PAYMENTS TO HAZARDOUS SUBSTANCE SUPERFUND

AND/OR TO SITE-SPECIFIC SPECIAL ACCOUNT: Payments made under

either Paragraph 12 may be placed in the Hazardous Substance

Superfund to offset the United States' past response costs at the

Site or may be placed in a site-specific special account within

the Hazardous Substance Superfund (more accurately referred to as

a "reimbursable account") to be retained and used for response

actions at or in connection with the Site.3  The agreement should

include clear instructions indicating which portion of the

payment is to be placed in the Hazardous Substance Superfund to

defray the United States' past costs and which portion of the

payment is to be retained in a special account. Sample

instructions for the three possible payment options (past only,

special account only, combined past/special account) for

inclusion at the end of the first Paragraph 12 follow. The

payment instructions stated in Paragraph 12 are correct for all

three options. For installment payment plans, the sample

language provided below will need to be amended to provide

instructions for each installment.]


Sample language where entire payment is to be applied towards

past costs:


"The total amount to be paid pursuant to Paragraph 12 shall


3
  When PRPs are performing the response action at the Site,

payments for future response costs may, when appropriate, be

directed to PRP-managed trust funds or escrow accounts

established pursuant to settlements with EPA rather than to an

EPA special account. 
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be deposited in the EPA Hazardous Substance Superfund as

reimbursement for response costs incurred and paid at or in

connection with the Site by the EPA Hazardous Substance

Superfund.”


Sample language where entire payment is to be applied toward a

special account:


"The total amount to be paid pursuant to Paragraph 12 shall

be deposited in the [Insert Site Name] Special Account within the

EPA Hazardous Substance Superfund to be retained and used to

conduct or finance response actions at or in connection with the

Site. Any balance remaining in the [Insert Site Name] Special

Account shall be transferred by EPA to the EPA Hazardous

Substance Superfund."


Sample language for combined past/special account payments:


"Of the total amount to be paid pursuant to Paragraph 12,

[`$____' or `___%'] shall be deposited in the EPA Hazardous

Substance Superfund as reimbursement for response costs incurred

and paid at or in connection with the Site as of [insert date] by

the EPA Hazardous Substance Superfund, and [`$____' or `___%' or

`the remainder'] shall be deposited in the [Insert Site Name]

Special Account within the EPA Hazardous Substance Superfund to

be retained and used to conduct or finance response actions at or

in connection with the Site. Any balance remaining in the

[Insert Site Name] Special Account shall be transferred by EPA to

the EPA Hazardous Substance Superfund."


[NOTE: If Settling Party has a claim relating to the Site

for insurance coverage or contractual indemnification, the

negotiating team should consider whether a provision should be

included under which EPA receives a percentage or a fixed amount

of any potential recovery.]


[NOTE: The following optional paragraph may be included

when appropriate if the Settling Party is the Site owner. It may

also be used when appropriate for recovery of proceeds from the

sale of real property which is not part of the Site.  [__. 

Settling Party agrees that it will not sell, assign, transfer or

exchange the Property except by means of a Transfer. [NOTE: If

Settling Party is obligated to attempt to sell the Property as a

condition of this Agreement insert, “Settling Party shall use its

best efforts to Transfer the Property within ___ [days/months] of

the effective date of this Agreement.”]]


[a. In addition to the payment[s] made under Paragraph 12

[insert reference to any other payment provisions], Settling

Party shall pay to EPA ___% [if potential recovery may exceed

total amount sought from Settling Party insert “or $___,
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whichever is lesser,”] of the Net Sales Proceeds of the Transfer

of the Property. Payment shall be made within __ [e.g., 15] days

of the effective date of the Transfer of the Property in the

manner described in Paragraphs 12 and 13 above. [NOTE:

Alternative payment instructions may be needed here if Paragraph

12 or 13 includes an installment payment plan or inapplicable

special account directions.]  At least 30 days prior to any such

Transfer, Settling Party shall notify EPA of the proposed

transfer, which notice shall include a description of the

property to be sold, the identity of the purchaser, the terms of

the transfer, the consideration to be paid, and a copy of the

Transfer agreement. The proposed sales price must be at least

equal to the Fair Market Value of the Property based upon an

appraisal obtained within 1 year of the Transfer. Settling Party

shall notify EPA of the completion of the Transfer within 10 days

of the date of closing and shall include with such notification a

copy of the closing binder, including final executed

documentation for the conveyance and a work sheet setting forth

the Net Sales Proceeds and the amount payable to EPA.


b. In the event of a Transfer of the Property or any

portion thereof, Settling Party shall continue to be bound by all

the terms and conditions, and subject to all the benefits, of

this Agreement, except if EPA and Settling Party modify this

Agreement in writing.] [NOTE: If Settling Party is not obligated

to attempt to sell the Property as a condition of this Agreement

insert, “Nothing in this Paragraph obligates Settling Party to

Transfer the Property or an portion thereof.”]]


[NOTE: If financial circumstances exist which would justify

inclusion of additional conditional payments, such as payment of

a percentage of future earnings or a percentage of the proceeds

of a future sale of assets other than the Site or other real

property, such a provision may be included here.]


VII. FAILURE TO COMPLY WITH AGREEMENT


14. [NOTE: Use this Paragraph 14 when the Agreement

requires one lump-sum payment.] If Settling Party fails to make

any payment under Paragraph 12 [also reference any other payment

provisions] by the required due date, Interest shall continue to

accrue on the unpaid balance through the date of payment. 


14. [NOTE: Use this alternative Paragraph 14 when the

Agreement includes an installment payment plan.] If Settling

Party fails to make any payment under Paragraph 12 by the

required due date, all remaining installment payments and all

accrued Interest shall become due immediately upon such failure. 

Interest shall continue to accrue on any unpaid amounts until the

total amount due has been received. [If other payment provisions

are included insert, “If Settling Party fails to make any payment
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under Paragraph(s) __ by the required due date, Interest shall

continue to accrue on the unpaid balance through the date of

payment.] 


15. If any amounts due under Paragraph 12 [also reference

any other payment provisions] are not paid by the required date,

Settling Party shall be in violation of this Agreement and shall

pay, as a stipulated penalty, in addition to the Interest

required by Paragraph 14, $____ per violation per day that such

payment is late. 


[NOTE: If the Agreement includes any non-payment obligations for

which a stipulated penalty is due, insert, "If Settling Party

does not comply with [reference sections containing non-payment

obligations], Settling Party shall be in violation of this

Agreement and shall pay to EPA, as a stipulated penalty, $____

per violation per day of such noncompliance." Escalating penalty

payment schedules may be used for payment or non-payment

obligations.]


16. Stipulated penalties are due and payable within 30 days

of the date of demand for payment of the penalties. All payments

under this Paragraph shall be identified as "stipulated

penalties" and shall made by certified or cashier's check made

payable to "EPA Hazardous Substance Superfund." The check, or a

letter accompanying the check, shall reference the name and

address of Settling Party, the Site name, the EPA Region and

Site/Spill ID # ______, and the EPA docket number for this

action, and shall be sent to:


EPA Superfund

[Insert Regional Superfund lockbox number and address]


At the time of each payment, Settling Party shall send notice

that such payment has been made to:


[Insert name and address of Regional Attorney or Remedial

Project Manager and contact in Regional Comptroller’s Office]


17. Penalties shall accrue as provided above regardless of

whether EPA has notified Settling Party of the violation or made

a demand for payment, but need only be paid upon demand. All

penalties shall begin to accrue on the day after payment [if non-

payment obligations are included, insert “or performance”] is due

[if non-payment obligations are included, insert “, or the day a

violation occurs,”] and shall continue to accrue through the date

of payment [if non-payment obligations are included, insert, “or

the final day of correction of the noncompliance or completion of

the activity.”] Nothing herein shall prevent the simultaneous

accrual of separate penalties for separate violations of this

Agreement. 




13


18. In addition to the Interest and Stipulated Penalty

payments required by this Section and any other remedies or

sanctions available to the United States by virtue of Settling

Party's failure to comply with the requirements of this

Agreement, if Settling Party fails or refuses to comply with any

term or condition of this Agreement, it shall be subject to

enforcement action pursuant to Section 122(h)(3) of CERCLA, 42

U.S.C. § 9622(h)(3). If the United States brings an action to

enforce this Agreement, Settling Party shall reimburse the United

States for all costs of such action, including but not limited to

costs of attorney time. 


19. Notwithstanding any other provision of this Section,

EPA may, in its unreviewable discretion, waive payment of any

portion of the stipulated penalties that have accrued pursuant to

this Agreement. Settling Party’s payment of stipulated penalties

shall not excuse Settling Party from payment as required by

Paragraph 12 [also reference any other payment provisions] or

from performance of any other requirements of this Agreement.


[NOTE: Insert the following provision if the optional provision

following Paragraph 12 on sale of the Site or other real property

is used, or if otherwise appropriate.]


[____. RELEASE OF NOTICE OF FEDERAL LIEN]


[__. Within __ days after EPA receives [if installment

payment plan insert “the final”] payment required by Paragraph 12

of this Agreement [or “within ___ days prior to closing” if

Agreement provides for sale of site property], EPA shall file a

Release of Notice of Federal Lien in the Recorder’s Office [or

Registry of Deeds or other appropriate office], ______ County,

State of ______. The Release of Notice of Federal Lien shall

release the Notice of Federal Lien filed on [insert date and file

number of lien] and shall not release any other lien or

encumbrance which may exist upon the Property.]


VIII. COVENANT NOT TO SUE BY EPA


20. Except as specifically provided in Section IX

(Reservations of Rights by EPA), EPA covenants not to sue or to

take administrative action against Settling Party pursuant to

Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a),

[and Section 7003 of RCRA, 42 U.S.C. § 6973,]4 with regard to the


4
  Note that when a RCRA Section 7003 covenant is included,

Section 7003(d) of RCRA requires EPA to provide an opportunity

for a public meeting in the affected area. 
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Site.5  With respect to present and future liability, this

covenant shall take effect upon receipt by EPA of [for lump sum

payments, insert "all amounts required by Section VI

(Reimbursement of Response Costs) and any amount due under

Section VII (Failure to Comply with Agreement)."] [for

installment payment plans, insert "the first payment required by

Section VI, Paragraph 12 (Reimbursement of Response Costs)."] 

This covenant not to sue is conditioned upon the satisfactory

performance by Settling Party of its obligations under this

Agreement[.] [for installment payment plans, continue sentence

with ", including but not limited to, payment of all amounts due

under Section VI (Reimbursement of Response Costs) and any amount

due under Section VII (Failure to Comply with Agreement)."] This

covenant not to sue is also conditioned upon the veracity and

completeness of the Financial Information provided to EPA by

Settling Party. If the Financial Information is subsequently

determined by EPA to be false or, in any material respect,

inaccurate, Settling Party shall forfeit all payments made

pursuant to this Agreement and the covenant not to sue shall be

null and void. Such forfeiture shall not constitute liquidated

damages and shall not in any way foreclose EPA’s right to pursue

any other causes of action arising from Settling Party's false or

materially inaccurate information. This covenant not to sue

extends only to Settling Party and does not extend to any other

person. 


IX. RESERVATIONS OF RIGHTS BY EPA


21. EPA reserves, and this Agreement is without prejudice

to, all rights against Settling Party with respect to all matters

not expressly included within the Covenant Not to Sue by EPA in

Paragraph 20. Notwithstanding any other provision of this

Agreement, EPA specifically reserves all rights against Settling

Party with respect to: 


a. liability for failure of Settling Party to meet a

requirement of this Agreement;


b. criminal liability; 


c. liability for damages for injury to, destruction

of, or loss of natural resources, and for the costs of any

natural resource damage assessments; 


[NOTE: The precise terms of subparagraph (d) may need

to be changed if Settling Party has a continuing relationship


5
  This covenant assumes that EPA has decided to grant a

full covenant not to sue for the Site as a whole. If a covenant

of lesser scope is intended, this will need to be narrowed.
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with the Site.]  d. liability, based upon the ownership or

operation of the Site, or upon the transportation, treatment,

storage, or disposal, or the arrangement for the transportation,

treatment, storage, or disposal, of a hazardous substance or a

solid waste at or in connection with the Site, after signature of

this Agreement by Settling Party; and


e. liability arising from the past, present, or future

disposal, release or threat of release of a hazardous substance,

pollutant, or contaminant outside of the Site. 


22. Notwithstanding any other provision of this Agreement, 

EPA reserves, and this Agreement is without prejudice to, the

right to reinstitute or reopen this action, or to commence a new

action seeking relief other than as provided in this Agreement,

if the Financial Information provided by Settling Party, or the

financial certification made by Settling Party in Paragraph

32(d), is false or, in an material respect, inaccurate.


23. Nothing in this Agreement is intended to be nor shall

it be construed as a release, covenant not to sue, or compromise

of any claim or cause of action, administrative or judicial,

civil or criminal, past or future, in law or in equity, which EPA

may have against any person, firm, corporation or other entity

not a signatory to this Agreement. 


X. COVENANT NOT TO SUE BY SETTLING PARTY


24. Settling Party agrees not to assert any claims or

causes of action against the United States, or its contractors or

employees, with respect to the Site6 or this Agreement, including

but not limited to:


a. any direct or indirect claim for reimbursement from

the EPA Hazardous Substance Superfund established by 26 U.S.C. §

9507, based on Sections 106(b)(2), 107, 111, 112, or 113 of

CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or

any other provision of law; 


b. any claims arising out of response activities at

the Site; and


c. any claim against the United States pursuant to

Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613,

relating to the Site. 


6
  If the Agreement does not cover the Site as a whole, the

reference to "the Site" here and in subparagraph 24(b) should be

narrowed to conform to the intended scope of the Agreement. 
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25. Nothing in this Agreement shall be deemed to constitute

approval or preauthorization of a claim within the meaning of

Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 300.700(d).


26. Settling Party agrees not to assert any claims or

causes of action that it may have for all matters relating to the

Site, including for contribution, against any other person [,

except as provided in Paragraph __.] [NOTE: Use bracketed

language if Agreement includes a provision (following Paragraph

13) on future recovery from insurance or contractual

indemnification claims concerning the Site.]


XI. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION


27. Except as provided in Paragraph 26, nothing in this

Agreement shall be construed to create any rights in, or grant

any cause of action to, any person not a Party to this Agreement. 

EPA reserves any and all rights (including, but not limited to,

any right to contribution), defenses, claims, demands, and causes

of action that it may have with respect to any matter,

transaction, or occurrence relating in any way to the Site

against any person not a Party hereto. 


28. The Parties agree that Settling Party is entitled, as

of the effective date of this Agreement, to protection from

contribution actions or claims as provided by Sections 113(f)(2)

and 122(h)(4) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4),

for "matters addressed" in this Agreement. The "matters

addressed" in this Agreement are all response actions taken or to

be taken and all response costs incurred or to be incurred, at or

in connection with the Site, by the United States or any other


7
person.


29. In any subsequent administrative or judicial proceeding

initiated by the United States for injunctive relief, recovery of

response costs, or other appropriate relief relating to the Site,

Settling Party shall not assert, and may not maintain, any

defense or claim based upon the principles of waiver, res

judicata, collateral estoppel, issue preclusion, claim-splitting,

or other defenses based upon any contention that the claims

raised in the subsequent proceeding were or should have been

addressed in this Agreement; provided, however, that nothing in

this Paragraph affects the enforceability of the covenant not to

sue set forth in Paragraph 20.


7
  This definition of "matters addressed" assumes that this

Agreement is designed to resolve fully Settling Party's liability

at the Site pursuant to Sections 106 and 107(a) of CERCLA. If

the intended resolution of liability is narrower in scope, then

the definition of "matters addressed" will need to be narrowed. 
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[ . SITE ACCESS]8


[ . Commencing upon the effective date of this Agreement,

Settling Party agrees to provide EPA and its representatives and

contractors access at all reasonable times to the Site and to any

other property owned or controlled by Settling Party to which

access is determined by EPA to be required for the implementation

of this Agreement, or for the purpose of conducting any response

activity related to the Site, including but not limited to:


a. Monitoring, investigation, removal, remedial or

other activities at the Site;


b. Verifying any data or information submitted to EPA;


c. Conducting investigations relating to contamination

at or near the Site;


d. Obtaining samples; 


e. Assessing the need for, planning, or implementing

response actions at or near the Site; [and]


[f. Inspecting and copying records, operating logs,

contracts, or other documents maintained or generated by Settling

Party or its agents, consistent with Section ___ (Access to

Information).] 


__. Notwithstanding any provision of this Agreement, EPA

retain[s] all of its access authorities and rights, including

enforcement authorities related thereto, under CERCLA, RCRA, and

any other applicable statutes or regulations.]


[ . ACCESS TO INFORMATION9 ]


[ . Settling Party shall provide to EPA, upon request,

copies of all documents and information within its possession or

control or that of its contractors or agents relating to

activities at the Site [if needed, include "or to the

implementation of this Agreement"], including, but not limited


8
  Include this section if 1) access to the Site may be

needed and 2) the Site owner is Settling Party or Settling Party

controls access to the Site or to any other property to which

access is needed.


9
  Include this section only if Settling Party has been or

will be involved in cleanup efforts at the Site or if Settling

Party may possess information that may assist the Agency in its

cleanup or enforcement efforts.
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to, sampling, analysis, chain of custody records, manifests,

trucking logs, receipts, reports, sample traffic routing,

correspondence, or other documents or information related to the

Site.


. Confidential Business Information and Privileged

Documents.


a. Settling Party may assert business confidentiality

claims covering part or all of the documents or information

submitted to EPA under this Agreement to the extent permitted by

and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. §

9604(e)(7), and 40 C.F.R. 2.203(b). Documents or information

determined to be confidential by EPA will be accorded the

protection specified in 40 C.F.R. Part 2, Subpart B. If no claim

of confidentiality accompanies documents or information when they

are submitted to EPA, or if EPA has notified Settling Party that

the documents or information are not confidential under the

standards of Section 104(e)(7) of CERCLA, the public may be given

access to such documents or information without further notice to

Settling Party.


b. Settling Party may assert that certain documents or 

information are privileged under the attorney-client privilege or

any other privilege recognized by federal law. If Settling Party

asserts such a privilege in lieu of providing documents or

information, it shall provide EPA with the following: 1) the

title of the document or information; 2) the date of the document

or information; 3) the name and title of the author of the

document or information; 4) the name and title of each addressee

and recipient; 5) a description of the subject of the document or

information; and 6) the privilege asserted. However, no

documents or information created or generated pursuant to the

requirements of this or any other judicial or administrative

settlement with the United States shall be withheld on the

grounds that they are privileged. If a claim of privilege

applies only to a portion of a document or information, the

document or information shall be provided to EPA in redacted form

to mask the privileged portion only. Settling Party shall retain

all documents or information that it claims to be privileged

until EPA has had a reasonable opportunity to dispute the

privilege claim and any such dispute has been resolved in

Settling Party's favor.


. No claim of confidentiality shall be made with respect

to any data, including but not limited to, all sampling,

analytical, monitoring, hydrogeologic, scientific, chemical, or

engineering data, or any other documents or information

evidencing conditions at or around the Site.]


XII. RETENTION OF RECORDS
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30. Until __ years after the effective date of this

Agreement, Settling Party shall preserve and retain all 

documents or information now in its possession or control, or

which come into its possession or control, that relate in any

manner to response actions taken at the Site or to the liability

of any person for response actions or response costs at or in

connection with the Site, regardless of any corporate retention

policy to the contrary. 


31. After the conclusion of the document retention period

in the preceding paragraph, Settling Party shall notify EPA at

least 90 days prior to the destruction of any such documents or

information, and, upon request by EPA, Settling Party shall

deliver any such documents or information to EPA. Settling Party

may assert that certain documents or information are privileged

under the attorney-client privilege or any other privilege

recognized by federal law. If Settling Party asserts such a

privilege, it shall provide EPA with the following: 1) the title

of the document or information; 2) the date of the document or

information; 3) the name and title of the author of the document

or information; 4) the name and title of each addressee and

recipient; 5) a description of the subject of the document or

information; and 6) the privilege asserted. However, no

documents or information created or generated pursuant to the

requirements of this or any other judicial or administrative

settlement with the United States shall be withheld on the

grounds that they are privileged. If a claim of privilege

applies only to a portion of a document or information, the

document or information shall be provided to EPA in redacted form

to mask the privileged portion only. Settling Party shall retain

all documents or information that it claims to be privileged

until EPA has had a reasonable opportunity to dispute the

privilege claim and any such dispute has been resolved in

Settling Party's favor.


XIII. CERTIFICATION


32. By signing this Agreement, Settling Party certifies

that, to the best of its knowledge and belief, it has: 


a. conducted a thorough, comprehensive, good faith

search for documents or information, and has fully and accurately

disclosed to EPA, all documents or information currently in its

possession, or in the possession of its officers, directors,

employees, contractors or agents, which relates in any way to the

ownership, operation or control of the Site, or to the ownership,

possession, generation, treatment, transportation, storage, or

disposal of a hazardous substance, pollutant, or contaminant at

or in connection with the Site; 


b. not altered, mutilated, discarded, destroyed or

otherwise disposed of any documents or information relating to
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its potential liability regarding the Site after notification of

potential liability or the filing of a suit against it regarding

the Site; 


c. fully complied with any and all EPA requests for

documents or information regarding the Site and Settling Party's

financial circumstances pursuant to Sections 104(e) and 122(e) of

CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e) [;] [insert, if

applicable, ", and Section 3007 of RCRA, 42 U.S.C. § 6927;"] and 


d. submitted to EPA Financial Information that fairly,

accurately, and materially sets forth its financial

circumstances, and that those circumstances have not materially

changed between the time the Financial Information was submitted

to EPA and the time Settling Party executes this Agreement. 


XIV. NOTICES AND SUBMISSIONS


33. Whenever, under the terms of this Agreement, notice is

required to be given or a document is required to be sent by one

Party to another, it shall be directed to the individuals at the

addresses specified below, unless those individuals or their

successors give notice of a change to the other Party in writing. 

Written notice as specified herein shall constitute complete

satisfaction of any written notice requirement of this Agreement

with respect to EPA and Settling Party.


As to EPA:


[Insert name and address of Regional Attorney or Remedial Project

Manager and contact in Regional Comptroller’s Office]


As to Settling Party:


[Insert name and address]


XV. INTEGRATION/APPENDICES


34. This Agreement and its appendices constitute the final,

complete and exclusive agreement and understanding between the

Parties with respect to the settlement embodied in this

Agreement. The Parties acknowledge that there are no

representations, agreements, or understandings relating to the

settlement other than those expressly contained in this

Agreement. The following appendices are attached to and

incorporated into this Agreement: 


Appendix A is a list of the financial documents submitted to 

EPA by Settling Party; etc.


XVI. PUBLIC COMMENT
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35. This Agreement shall be subject to a public comment

period of not less than 30 days pursuant to Section 122(i) of

CERCLA, 42 U.S.C. § 9622(i). In accordance with Section

122(i)(3) of CERCLA, the United States may modify or withdraw its

consent to this Agreement if comments received disclose facts or

considerations which indicate that this Agreement is

inappropriate, improper, or inadequate.


XVII. EFFECTIVE DATE


36. The effective date of this Agreement shall be the date

upon which EPA issues written notice that the public comment

period pursuant to Paragraph 35 has closed and that comments

received, if any, do not require modification of or withdrawal by

the United States from this Agreement.


IT IS SO AGREED:


[Settling Party]


By: 

[Name] [Date]


U.S. Environmental Protection Agency


By: 

[Name] [Date]


U.S. Department of Justice


By: ___________________ ___________________

[Name] [Date]


Assistant Attorney General

Environment and Natural Resources Division

P.O. Box 7611

U.S. Department of Justice

Washington, D.C. 20530


By: ___________________ ____________________

[Name] [Date]


Attorney

Environmental Enforcement Section

Environment and Natural Resources Division 

U.S. Department of Justice

P.O. Box 7611 

Washington, DC 20044-7611 




APPENDIX C


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY AND UNITED STATES DEPARTMENT OF

JUSTICE MODEL CERCLA SECTION 122(h)(1) CASHOUT AGREEMENT FOR PERIPHERAL PARTY


SETTLEMENTS 

NOT BASED UPON ABILITY TO PAY


This model and any internal procedures adopted for its implementation and use are

intended as guidance for employees of the U.S. Environmental Protection Agency

and U.S. Department of Justice. They do not constitute rulemaking by the Agency

or Department and may not be relied upon to create a right or a benefit,

substantive or procedural, enforceable at law or in equity, by any person. The

Agency or Department may take action at variance with this model or its internal


m p l e m e n t i n g p r o c e d u r e s .
i 

Mmccul02
See Editor's Note:  

Mmccul02
Editor's Note:  Appendix C is superseded by the January 8, 2004 "Revised Model CERCLA Section 122(h)(1) Cashout Agreement for Peripheral Party Settlements Not Based Upon Ability to Pay," available on the Internet at http://www.epa.gov/compliance/resources/policies/cleanup/superfund/rev-nonatp-periph-mod.pdf
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MODEL CERCLA SECTION 122(h)(1) CASHOUT AGREEMENT 

FOR PERIPHERAL PARTY SETTLEMENTS NOT BASED UPON ABILITY TO PAY


IN THE MATTER OF: ) AGREEMENT 
) 

Site Name] ) U.S. EPA Region ___ 
[City, County, State] ) CERCLA Docket No. ___ 

)

[Names of Settling Parties] ) PROCEEDING UNDER SECTION

SETTLING PARTIES ) 122(h)(1) OF CERCLA

___________________________________) 42 U.S.C. §9622(h)(1)


I. JURISDICTION


1. This Agreement is entered into purs

uant to the authority vested in the Administrator of the U.S. Environmental

Protection Agency ("EPA") by Section 122(h)(1) of the Comprehensive

Environmental Response, Compensation, and Liability Act of 1980, as amended

("CERCLA"), 42 U.S.C. § 9622(h)(1), which authority has been delegated to the

Regional Administrators of the EPA by EPA Delegation No. 14-14-D and

redelegated to [insert reference to any Regional redelegation]. This

Agreement is also entered into pursuant to the authority of the Attorney

General of the United States to compromise and settle claims of the United

States, which authority, in the circumstances of this settlement, has been

delegated to [insert as appropriate, “the Assistant Attorney General,

Environment and Natural Resources Division, U.S. Department of Justice

(“DOJ”)” or “the [Chief/Deputy Chief] of the Environmental Enforcement

Section, Environment and Natural Resources Division, U.S. Department of

Justice (“DOJ”)”].


2. This Agreement is made and entered into by EPA and [insert names or

reference attached appendix listing settling parties] ("Settling Parties"). 

Each Settling Party consents to and will not contest the authority of the

United States to enter into this Agreement or to implement or enforce its

terms.


II. BACKGROUND


3. This Agreement concerns the [insert Site name] ("Site") located in

[insert Site location]. EPA alleges that the Site is a facility as defined by

Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).


4. In response to the release or threatened release of hazardous

substances at or from the Site, EPA undertook response actions at the Site

pursuant to Section 104 of CERCLA, 42 U.S.C. § 9604, and [will/may] undertake

additional response actions in the future. [NOTE: A brief description of the

release or threatened release and of the response actions taken or to be taken

by EPA or potentially responsible parties may be included.]


5. In performing response action at the Site, EPA has incurred response

costs and will incur additional response costs in the future.


6. EPA alleges that Settling Parties are responsible parties pursuant

to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), and are jointly and

severally liable for response costs incurred and to be incurred at the Site. 


7. EPA and Settling Parties recognize that this Agreement has been

negotiated in good faith and that this Agreement is entered into without the

admission or adjudication of any issue of fact or law. The actions undertaken

by Settling Parties in accordance with this Agreement do not constitute an
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admission of any liability by any Settling Party. Settling Parties do not

admit, and retain the right to controvert in any subsequent proceedings other

than proceedings to implement or enforce this Agreement, the validity of the

facts or allegations contained in this Section.


III. PARTIES BOUND


8. This Agreement shall be binding upon EPA and upon Settling Parties

and their [heirs,] successors and assigns. Any change in ownership or

corporate or other legal status of a Settling Party, including but not limited

to any transfer of assets or real or personal property, shall in no way alter

such Settling Party's responsibilities under this Agreement. Each signatory

to this Agreement certifies that he or she is authorized to enter into the

terms and conditions of this Agreement and to bind legally the party

represented by him or her. 


IV. STATEMENT OF PURPOSE


9. By entering into this Agreement, the mutual objective of the Parties

is to avoid difficult and prolonged litigation by allowing Settling Parties to

make a cash payment to resolve their alleged civil liability under Sections

106 and 107 of CERCLA, 42 U.S.C. §§ 9606 and 9607, [and under Section 7003 of

RCRA, 42 U.S.C. § 6973,] for injunctive relief with regard to the Site and for

response costs incurred and to be incurred at or in connection with the Site,

subject to the reservations of rights included in Section IX (Reservation of

Rights by EPA).1


V. DEFINITIONS


10. Unless otherwise expressly provided herein, terms used in this

Agreement which are defined in CERCLA or in regulations promulgated under

CERCLA shall have the meaning assigned to them in CERCLA or in such

regulations. Whenever terms listed below are used in this Agreement or in any

appendix attached hereto, the following definitions shall apply:


a. "Agreement" shall mean this Agreement and any attached

appendices. In the event of conflict between this Agreement and any appendix,

the Agreement shall control.


b. "CERCLA" shall mean the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq.


c. "Day" shall mean a calendar day. In computing any period of

time under this Agreement, where the last day would fall on a Saturday,

Sunday, or federal holiday, the period shall run until the close of business

of the next working day.


d. "EPA" shall mean the United States Environmental Protection

Agency and any successor departments, agencies, or instrumentalities of the

United States.


e. "Interest" shall mean interest at the rate specified for

interest on investments of the Hazardous Substance Superfund established by 26

U.S.C. § 9507, compounded on October 1 of each year, in accordance with 42


1
  This statement of purpose assumes that Settling Parties' liability for

the Site as a whole is being resolved through the Agreement, subject to the

reservations of rights included in Section IX. If the intended scope of the

Agreement is narrower, this statement of purpose must be redrafted.
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U.S.C. § 9607(a).2


[NOTE: Insert the following definition if the optional Site

Access provision is used.]  [__. “Owner Settling Parties” shall mean [insert

names of Settling Parties who are Site owners.] 


f. "Paragraph" shall mean a portion of this Agreement identified

by an arabic numeral or a lower case letter.


g. "Parties" shall mean EPA and Settling Parties.


h. “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42

U.S.C. § 6901, et seq. (also known as the Resource Conservation and Recovery

Act).


i. "Section" shall mean a portion of this Agreement identified by

a roman numeral.


j. "Settling Parties" shall mean [insert names of Settling

Parties, or if numerous, "those parties identified in Appendix __."]


k. "Site" shall mean the Superfund site, encompassing

approximately acres, located at [insert address or description of

location] in [insert City, County, State], and [insert either "generally shown

on the map included in Appendix __" or "generally designated by the following

property description: ____________."]


l. "United States" shall mean the United States of America,

including its departments, agencies, and instrumentalities.


VI. REIMBURSEMENT OF RESPONSE COSTS


11. Within 30 days of the effective date of this Agreement as defined

by Paragraph 35, Settling Parties shall pay to the EPA Hazardous Substance

Superfund $______, plus an additional sum for Interest on that amount

calculated from [insert date, e.g., date of last cost summary] through the

date of payment. [NOTE: The following language should be used if the payment

amount is above $10,000. Regional attorneys should consult with the

Comptroller’s Office in the Region to determine if more specific EFT

instructions should be included.]  Payment shall be made to EPA by Electronic

Funds Transfer (“EFT”) in accordance with current EFT procedures to be

provided to Settling Parties by EPA Region __, and shall be accompanied by a

statement identifying the name and address of the party(ies) making payment,

the Site name, the EPA Region and Site/Spill ID # _____, and the EPA docket

number for this action.] [NOTE: following language may be used if the

payment amount is below $10,000.]  Payments shall be made by certified or

cashier's check made payable to "EPA Hazardous Substance Superfund." Each

check, or a letter accompanying each check, shall identify the name and

address of the party(ies) making payment, the Site name, the EPA Region and

Site/Spill ID # ____, and the EPA docket number for this action, and shall be

sent to:


EPA Superfund

[Insert Regional Superfund lockbox number and address]


2
  The Superfund currently is invested in 52-week MK bills. The interest

rate for these MK bills changes on October 1 of each year. To obtain the

current rate, contact Vince Velez, Office of Administration and Resource

Management, Financial Management Division, Program and Cost Accounting Branch,

at (202) 564-4972.
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At the time of payment, each Settling Party shall send notice that such

payment has been made to:


[Insert name and address of Regional Attorney or Remedial Project

Manager and contact in Regional Comptroller’s Office]


12. [NOTE ON DIRECTING PAYMENTS TO HAZARDOUS SUBSTANCE SUPERFUND AND/OR TO

SITE-SPECIFIC SPECIAL ACCOUNT: Payments made under Paragraph 11 may be placed

in the Hazardous Substance Superfund to offset the United States' past

response costs at the Site or may be placed in a site-specific special account

within the Hazardous Substance Superfund (more accurately referred to as a

"reimbursable account") to be retained and used for response actions at or in

connection with the Site.3  The agreement should include clear instructions

indicating which portion of the payment is to be placed in the Hazardous

Substance Superfund to defray the United States' past costs and which portion

of the payment is to be retained in a special account. Sample instructions

for the three possible payment options (past only, special account only,

combined past/special account) follow. The instructions stated in Paragraph

11 are correct for all three options.]


Sample language where entire payment is to be applied towards past costs:


"The total amount to be paid pursuant to Paragraph 11 shall be deposited

in the EPA Hazardous Substance Superfund as reimbursement for response costs

incurred and paid at or in connection with the Site by the EPA Hazardous

Substance Superfund.”


Sample language where entire payment is to be applied towards a special

account:


"The total amount to be paid pursuant to Paragraph 11 shall be deposited

in the [Insert Site Name] Special Account within the EPA Hazardous Substance

Superfund to be retained and used to conduct or finance response actions at or

in connection with the Site. [Insert if appropriate, “The amount to be

deposited in the [Insert Site Name] Special Account includes a premium in the

amount of [$____] to compensate EPA for the risk that total response costs at

or in connection with the Site will exceed [insert dollar amount of cost

ceiling].”] Any balance remaining in the [Insert Site Name] Special Account

shall be transferred by EPA to the EPA Hazardous Substance Superfund."


Sample language where payment is for combined past/special account costs:


“Of the total amount to be paid pursuant to Paragraph 11 of this

Agreement, [`$____' or `___%'] shall be deposited in the EPA Hazardous

Substance Superfund as reimbursement for response costs incurred and paid at

or in connection with the Site as of [insert date] by the EPA Hazardous

Substance Superfund, and [`$____' or `___%' or `the remainder'] shall be

deposited in the [Insert Site Name] Special Account within the EPA Hazardous

Substance Superfund to be retained and used to conduct or finance response

actions at or in connection with the Site. [Insert if appropriate, “The

amount to be deposited in the [Insert Site Name] Special Account includes a

premium in the amount of [$____] to compensate EPA for the risk that total

response costs at or in connection with the Site will exceed [insert dollar

amount of cost ceiling].”] Any balance remaining in the [Insert Site Name]

Special Account shall be transferred by EPA to the EPA Hazardous Substance

Superfund."


3
  When PRPs are performing the response action at the Site, payments for

future response costs and premiums may, when appropriate, be directed to PRP-

managed trust funds or escrow accounts established pursuant to settlements

with EPA rather than to an EPA special account. 
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VII. FAILURE TO COMPLY WITH AGREEMENT


13. If Settling Parties fail to make any payment under Paragraph 11 by

the required due date, Interest shall continue to accrue on the unpaid balance

through the date of payment. 


14. If any amounts due under Paragraph 11 are not paid by the required

date, Settling Parties shall be in violation of this Agreement and shall pay,

as a stipulated penalty, in addition to the Interest required by Paragraph 13,

$____ per violation per day that such payment is late. 


[NOTE: If the agreement includes any non-payment obligations for which a

stipulated penalty is due, insert, "If Settling Parties do not comply with

[reference sections containing non-payment obligations], Settling Parties

shall be in violation of this Agreement and shall pay to EPA, as a stipulated

penalty, $____ per violation per day of such noncompliance." Escalating

penalty payment schedules may be used for payment or non-payment obligations.]


15. Stipulated penalties are due and payable within 30 days of the date

of demand for payment of the penalties. All payments under this Paragraph

shall be identified as "stipulated penalties" and shall made by certified or

cashier's check made payable to "EPA Hazardous Substance Superfund." The

check, or a letter accompanying the check, shall identify the name and address

of the party(ies) making payment, the Site name, the EPA Region and Site/Spill

ID # ______, and the EPA docket number for this action, and shall be sent to:


EPA Superfund

[Insert Regional Superfund lockbox number and address]


At the time of each payment, Settling Party shall send notice that such

payment has been made to:


[Insert name and address of Regional Attorney or Remedial Project

Manager and contact in Regional Comptroller’s Office]. 


16. Penalties shall accrue as provided above regardless of whether EPA

has notified Settling Parties of the violation or made a demand for payment,

but need only be paid upon demand. All penalties shall begin to accrue on the

day after payment [if non-payment obligations are included, insert “or

performance”] is due [if non-payment obligations are included, insert “, or

the day a violation occurs,”] and shall continue to accrue through the date of

payment [if non-payment obligations are included, insert, “or the final day of

correction of the noncompliance or completion of the activity.”] Nothing

herein shall prevent the simultaneous accrual of separate penalties for

separate violations of this Agreement. 


17. In addition to the Interest and Stipulated Penalty payments

required by this Section and any other remedies or sanctions available to the

United States by virtue of Settling Parties' failure to comply with the

requirements of this Agreement, any Settling Party who fails or refuses to

comply with any term or condition of this Agreement shall be subject to

enforcement action pursuant to Section 122(h)(3) of CERCLA, 42 U.S.C. §

9622(h)(3). If the United States brings an action to enforce this Agreement,

Settling Parties shall reimburse the United States for all costs of such

action, including but not limited to costs of attorney time. 


18. The obligations of Settling Parties to pay amounts owed to EPA

under this Agreement are joint and several. In the event of the failure of

any one or more Settling Parties to make the payments required under this

Agreement, the remaining Settling Parties shall be responsible for such

payments.
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19. Notwithstanding any other provision of this Section, EPA may, in

its unreviewable discretion, waive payment of any portion of the stipulated

penalties that have accrued pursuant to this Agreement. Settling Parties’

payment of stipulated penalties shall not excuse Settling Party from payment

as required by Section VI or from performance of any other requirements of

this Agreement.


VIII. COVENANT NOT TO SUE BY EPA


20. Except as specifically provided in Section IX (Reservations of

Rights by EPA), EPA covenants not to sue or to take administrative action

against Settling Parties pursuant to Sections 106 and 107(a) of CERCLA, 42

U.S.C. §§ 9606 and 9607(a), [and Section 7003 of RCRA, 42 U.S.C. 6973,]4 with

regard to the Site.5  With respect to present and future liability, this

covenant shall take effect upon receipt by EPA of all amounts required by

Section VI (Reimbursement of Response Costs) and any amount due under Section

VII (Failure to Comply with Agreement). This covenant not to sue is

conditioned upon the satisfactory performance by Settling Parties of their

obligations under this Agreement. This covenant not to sue extends only to

Settling Parties and does not extend to any other person.


IX. RESERVATIONS OF RIGHTS BY EPA


21. EPA reserves, and this Agreement is without prejudice to, all

rights against Settling Parties with respect to all matters not expressly

included within the Covenant Not to Sue by EPA in Paragraph 20. 

Notwithstanding any other provision of this Agreement, EPA reserves all rights

against Settling Parties with respect to: 


a. liability for failure of Settling Parties to meet a

requirement of this Agreement;


b. criminal liability; 


c. liability for damages for injury to, destruction of, or loss

of natural resources, and for the costs of any natural resource damage

assessments; 


[NOTE: The precise terms of subparagraph (d) may need to be

changed for any Settling Party who has a continuing relationship with the

Site.]  d. liability, based upon the ownership or operation of the Site, or

upon the transportation, treatment, storage, or disposal, or the arrangement

for the transportation, treatment, storage, or disposal, of a hazardous

substance or a solid waste at or in connection with the Site, after signature

of this Agreement by Settling Parties; and


e. liability arising from the past, present, or future disposal,

release or threat of release of a hazardous substance, pollutant, or

contaminant outside of the Site; [and]


[NOTE: Insert subparagraph (f) if Settling Parties have not

agreed in Section VI (Reimbursement of Response Costs) to compensate EPA for

the costs described in subparagraph (f) through a premium payment or through


4
  Note that when a RCRA Section 7003 covenant is included, Section

7003(d) of RCRA requires EPA to provide an opportunity for a public meeting in

the affected area. 


5
  This covenant assumes that EPA has decided to grant a full covenant

not to sue for the Site as a whole. If a covenant of lesser scope is

intended, this will need to be narrowed.
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an alternative future cost billing procedure.] [f. liability for performance

of response action or for reimbursement of response costs if total response

costs at or in connection with the Site exceed $_____ [insert dollar amount of

cost ceiling].


22. Nothing in this Agreement is intended to be nor shall it be

construed as a release, covenant not to sue, or compromise of any claim or

cause of action, administrative or judicial, civil or criminal, past or

future, in law or in equity, which EPA may have against any person, firm,

corporation or other entity not a signatory to this Agreement. 


X. COVENANT NOT TO SUE BY SETTLING PARTIES


23. Settling Parties agree not to assert any claims or causes of action

against the United States, or its contractors or employees, with respect to

the Site6 or this Agreement, including but not limited to:


a. any direct or indirect claim for reimbursement from the EPA

Hazardous Substance Superfund established by 26 U.S.C. § 9507, based on

Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2),

9607, 9611, 9612, or 9613, or any other provision of law; 


b. any claims arising out of response activities at the Site; and


c. any claim against the United States pursuant to Sections 107

and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Site. 


24. Nothing in this Agreement shall be deemed to constitute approval or

preauthorization of a claim within the meaning of Section 111 of CERCLA, 42

U.S.C. § 9611, or 40 C.F.R. 300.700(d).


25. Settling Parties agree not to assert any claims or causes of action

that they may have for all matters relating to the Site, including for

contribution, against any other person.


XI. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION


26. Except as provided in Paragraph 25, nothing in this Agreement shall

be construed to create any rights in, or grant any cause of action to, any

person not a Party to this Agreement. EPA reserves any and all rights

(including, but not limited to, any right to contribution), defenses, claims,

demands, and causes of action that it may have with respect to any matter,

transaction, or occurrence relating in any way to the Site against any person

not a Party hereto.


27. The Parties agree that Settling Parties are entitled, as of the

effective date of this Agreement, to protection from contribution actions or

claims as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. §§

9613(f)(2) and 9622(h)(4), for "matters addressed" in this Agreement. The

"matters addressed" in this Agreement are all response actions taken or to be

taken and all response costs incurred or to be incurred, at or in connection

with the Site, by the United States or by any other person.7


6
  If the Agreement does not cover the Site as a whole, the reference to

"the Site" here and in subparagraph 24(b) should be narrowed to conform to the

intended scope of the Agreement. 


7
  This definition of "matters addressed" assumes that this Agreement is

designed to resolve fully Settling Parties’ liability at the Site pursuant to

Sections 106 and 107(a) of CERCLA. If the intended resolution of liability is


(continued...)
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28. In any subsequent administrative or judicial proceeding initiated

by the United States for injunctive relief, recovery of response costs, or

other appropriate relief relating to the Site, Settling Parties shall not

assert, and may not maintain, any defense or claim based upon the principles

of waiver, res judicata, collateral estoppel, issue preclusion, claim-

splitting, or other defenses based upon any contention that the claims raised

in the subsequent proceeding were or should have been brought in the instant

case; provided, however, that nothing in this Paragraph affects the

enforceability of the covenant not to sue set forth in Paragraph 20.


[ . SITE ACCESS]8


[ . Commencing upon the effective date of this Agreement, Owner

Settling Parties agree to provide EPA and its representatives and contractors

access at all reasonable times to the Site and to any other property owned or

controlled by Settling Parties to which access is determined by EPA to be

required for the implementation of this Agreement, or for the purpose of

conducting any response activity related to the Site, including but not

limited to:


a. Monitoring, investigation, removal, remedial or other

activities at the Site;


b. Verifying any data or information submitted to EPA;


c. Conducting investigations relating to contamination at or near

the Site;


d. Obtaining samples; 


e. Assessing the need for, planning, or implementing response

actions at or near the Site; [and]


[f. Inspecting and copying records, operating logs, contracts, or

other documents maintained or generated by Settling Parties or their agents,

consistent with Section ___ (Access to Information).] 


__. Notwithstanding any provision of this Agreement, EPA retain[s] all

of its access authorities and rights, including enforcement authorities

related thereto, under CERCLA, RCRA, and any other applicable statutes or

regulations.]


[ . ACCESS TO INFORMATION9 ]


[ . Settling Parties shall provide to EPA, upon request, copies of all

documents and information within their possession or control or that of their


7(...continued)

narrower in scope, then the definition of "matters addressed" will need to be

narrowed.


8
  Include this section if 1) access to the Site may be needed and 2) the

Site owner is a Settling Party or a Settling Party controls access to the Site

or to any other property to which access is needed. 


9
  Include this section only if Settling Parties have been or will be

involved in cleanup efforts at the Site or if Settling Parties may possess

information that may assist the Agency in its cleanup or enforcement efforts.
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contractors or agents relating to activities at the Site [if needed, include

"or to the implementation of this Agreement"], including, but not limited to,

sampling, analysis, chain of custody records, manifests, trucking logs,

receipts, reports, sample traffic routing, correspondence, or other documents

or information related to the Site.


. Confidential Business Information and Privileged Documents.


a. Settling Parties may assert business confidentiality claims

covering part or all of the documents or information submitted to EPA under

this Agreement to the extent permitted by and in accordance with Section

104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. 2.203(b). 

Documents or information determined to be confidential by EPA will be accorded

the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of

confidentiality accompanies documents or information when they are submitted

to EPA, or if EPA has notified Settling Parties that the documents or

information are not confidential under the standards of Section 104(e)(7) of

CERCLA, the public may be given access to such documents or information

without further notice to Settling Parties.


b. Settling Parties may assert that certain documents or

information are privileged under the attorney-client privilege or any other

privilege recognized by federal law. If Settling Parties assert such a

privilege in lieu of providing documents or information, they shall provide

EPA with the following: 1) the title of the document or information; 2) the

date of the document or information; 3) the name and title of the author of

the document or information; 4) the name and title of each addressee and

recipient; 5) a description of the subject of the document or information; and

6) the privilege asserted. However, no documents or information created or

generated pursuant to the requirements of this or any other judicial or

administrative settlement with the United States shall be withheld on the

grounds that they are privileged. If a claim of privilege applies only to a

portion of a document or information, the document or information shall be

provided to EPA in redacted form to mask the privileged portion only. 

Settling Parties shall retain all documents or information that they claim to

be privileged until EPA has had a reasonable opportunity to dispute the

privilege claim and any such dispute has been resolved in the Settling

Parties’ favor.


. No claim of confidentiality shall be made with respect to any data,

including but not limited to, all sampling, analytical, monitoring,

hydrogeologic, scientific, chemical, or engineering data, or any other

documents or information evidencing conditions at or around the Site.]


XII. RETENTION OF RECORDS


29. Until __ years after the effective date of this Agreement, each

Settling Party shall preserve and retain all documents or information now in

its possession or control, or which come into its possession or control, that

relate in any manner to response actions taken at the Site or to the liability

of any person for response actions or response costs at or in connection with

the Site, regardless of any corporate retention policy to the contrary. 


30. After the conclusion of the document retention period in the

preceding paragraph, Settling Parties shall notify EPA at least 90 days prior

to the destruction of any such documents or information, and, upon request by

EPA, Settling Parties shall deliver such records or documents to EPA. 

Settling Parties may assert that certain documents or information are

privileged under the attorney-client privilege or any other privilege

recognized by federal law. If Settling Parties assert such a privilege, they

shall provide EPA with the following: 1) the title of the document or

information; 2) the date of the document or information; 3) the name and title
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of the author of the document or information; 4) the name and title of each

addressee and recipient; 5) a description of the subject of the document or

information; and 6) the privilege asserted. However, no documents or

information created or generated pursuant to the requirements of this or any

other judicial or administrative settlement with the United States shall be

withheld on the grounds that they are privileged. If a claim of privilege

applies only to a portion of a document or information, the document or

information shall be provided to EPA in redacted form to mask the privileged

portion only. Settling Parties shall retain all documents and information

that they claim to be privileged until EPA has had a reasonable opportunity to

dispute the privilege claim and any such dispute has been resolved in the

Settling Parties' favor.


XIII. CERTIFICATION


31. By signing this Agreement, each Settling Party certifies

individually that, to the best of its knowledge and belief, it has: 


a. conducted a thorough, comprehensive, good faith search for

documents or information, and has fully and accurately disclosed to EPA, all

documents or information currently in its possession, or in the possession of

its officers, directors, employees, contractors or agents, which relates in

any way to the ownership, operation or control of the Site, or to the

ownership, possession, generation, treatment, transportation, storage, or

disposal of a hazardous substance, pollutant, or contaminant at or in

connection with the Site; 


b. not altered, mutilated, discarded, destroyed or otherwise

disposed of any documents or information relating to its potential liability

regarding the Site, after notification of potential liability or the filing of

a suit against the Settling Party regarding the Site; and 


c. fully complied with any and all EPA requests for information

regarding the Site pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C.

§§ 9604(e) and 9622(e) [insert, if applicable, ", and Section 3007 of RCRA, 42

U.S.C. § 6927."] 


XIV. NOTICES AND SUBMISSIONS


32. Whenever, under the terms of this Agreement, notice is required to

be given or a document is required to be sent by one Party to another, it

shall be directed to the individuals at the addresses specified below, unless

those individuals or their successors give notice of a change to the other

Parties in writing. Written notice as specified herein shall constitute

complete satisfaction of any written notice requirement of this Agreement with

respect to EPA and Settling Parties.


As to EPA:


[Insert name and address of Regional Attorney or Remedial Project Manager and

contact in Regional Comptroller’s Office]


As to Settling Parties:


[Insert name and address of one person who will serve as 

the contact for all Settling Parties]


XV. INTEGRATION[/APPENDICES]


33. This Agreement and its appendices constitute the final, complete

and exclusive agreement and understanding among the Parties with respect to

the settlement embodied in this Agreement. The Parties acknowledge that there
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are no representations, agreements, or understandings relating to the

settlement other than those expressly contained in this Agreement. [The

following appendices are attached to and incorporated into this Agreement: 

"Appendix A is ______________; etc."]


XVI. PUBLIC COMMENT


34. This Agreement shall be subject to a public comment period of not

less than 30 days pursuant to Section 122(i) of CERCLA, 42 U.S.C. § 9622(i). 

In accordance with Section 122(i)(3) of CERCLA, the United States may modify

or withdraw its consent to this Agreement if comments received disclose facts

or considerations which indicate that this Agreement is inappropriate,

improper, or inadequate.


XVII. EFFECTIVE DATE


35. The effective date of this Agreement shall be the date upon which

EPA issues written notice that the public comment period pursuant to Paragraph

34 has closed and that comments received, if any, do not require modification

of or withdrawal by the United States from this Agreement.


IT IS SO AGREED:


[Settling Parties]


By: 

[Name] [Date]


U.S. Environmental Protection Agency


By: 

[Name] [Date]


U.S. Department of Justice


By: ___________________ ___________________

[Name] [Date]


Assistant Attorney General

Environment and Natural Resources Division

U.S. Department of Justice

Washington, D.C. 20530


By: ___________________ ____________________

[Name]  [Date]


Attorney

Environmental Enforcement Section

Environment and Natural Resources Division U.S.

Department of Justice

P.O. Box 7611 

Washington, DC 20044-7611 
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