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MEMORANDUM 
 
./ 

SUBJECT: Guiglance on Federal Superfund Liens / 
FROM: -7 

Office ok Waste Programs Enforcement 
I 

TO: RegionallCounsels, Regions I-X 
Directors, Waste Management Divisions, 
Regions I-X 

The purpose 05I this guidance document is to supplement the 
"Guidance on Federa,lSuperfund Liens" issued.onSeptember,22, 
1987, by memorandum,signed by Thomas L. Adams, Jr., Assistant 
 
Administrator of the Office of Enforcement and Compliance
 
Monitoring (now Off!ce of Enforcement). This Supplement is in 
 
addition to, and does not supersede the 1987 ddcument, which 
 
provided criteria for thZ decision to file liens under Section 
 
107(1) of the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (CERCLA), 42 U.S.C. § 9607(1). This 

. . Supplement outlines\proceduresfor Regional staff to follow to 
, provide notice to be heard to potentially

responsible liens are to be perfected. 
 

I. SUMMARY . .  

5 9607(1). 
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I .prior to giving notice to a property owner of EPA's intention to 
 
perfect the lien,\but the Agency should concurrently notify the 
 
owner and offer an opportunity to be heard at the earliest 
 
practicable time. 
 

The Agency should send a letter by certified mail notifying 
 
property owners of the Agency's intention to perfect a lien, or, 
 
if appropriate, immediately upon perfection. The letter should 
 
summarize the factual basis for EPA's reason to believe that the 
 
statutory criteria for perfecting a lien are satisfied. The 
 
letter should inform the recipient property owner of his or her 
 
opportunity to bel heard, either by submitting documentation or by
 
obtaining a meeting conducted by a neutral official. The meeting
 
will consist of an informal proceeding in which the property 
 
owner may provide/EPAwith information as to why EPA's 
 
assumptions require reconsideration. 
 

11. PROCEDURES 
 

Region may wish to have the Regional Hearing Clerk maintain the 
 
Lien Filing Record once a property owner requests a meeting. 
 

The following categories of documents should be assembled: 
 

1. 	 Documentation that the potentially responsible party is 
 
the owner,of the property, e.q.,the file contains a 
 
deed, legal description from a survey or tax record, a 
 
title search, etc. 
 

2. 	 Documents showing that EPA has actually incurred costs 
 
at the site (a summary report of costs is sufficient 
 
for this purpose; underlying documentation is not 
 
necessary). 
 

3 .  		 Documents 1 showing that the property owner was provided
(by certified mail) written notice of potential
liability!, pursuant to CERCL?. Section 107(1). 
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The Region shduld continue to add relevant documents to the 
 
Lien Filing Record, such as the following: 
 

1. 	 EPA's notlice of intent to file a lien (see below) sent 
 
to the property owner, with proof of receipt (or proof
 
of mailing to the last known address).
 

I2. 	 Any documentation submitted by the property owner to 
show thatIEPA did not satisfy the statutory criteria 
for perfection of a lien or that EPA was in error when 
it concluded that the criteria were satisfied. This 
documentation may include correspondence, or documents 
submitted 1 at or after any meeting request by the 
property owner.

I3 .  		 Any responses by the Region to the property owner's 
submissions. 

I
4 .  		 Any correspondence between the Region and the property 

owner relating to the filing of a lien. 
I 
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I
5. 	 Any form of record of a meeting held regarding the 

perfectlion of the lien.
I

The Region should maintain the Lien Filing Record and, upon 
 
request made to tpe Regional Attorney, make it reasonably
 
available to the property owner. 
 

Filing Record. 
 

The notice of intent to perfect should contain the following
elements: 

3 .  	 Statemends thay: EPA has a reasonable basis to perfect
its lien;I the property is a facility as defined in .. 
CERCLA Seytion lOl(9); the Agency has reason to believe 
 
that the pwner "owns" the facility and that the owner 
 
is a liab+e person pursuant to CERCLA Section 107(a);
 
the property is subject to or affected by a removal or 
 
remedial action; and costs have been incurred by the 
 
United States with respect to a response action at the 
 
property. 
 

4 .  In of CERCLA Section 1 0 7 ( 1 ) ( 2 ) ( B ) ,
written notice of potential
the property owner, or notice 
 

via this letter, if notice has not already been 
 
furnished!


I5 .  		 Notice that the lien shall remain in effect until 
liability \forthe costs is satisfied or the lien 
becomes unenforceable through operation of the statute 
of limitatlions in CERCLA section 113. 

I 
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I
6. 	 A statement that the property owner may submit any 
 

documents or information relevant to the issues raised 
 
by the 4ien in writing to the Regional attorney
 
assigned,to the site prior to the expiration of the 
 
time per,iodstated in the notice.


I7. 	 An invitation for the recipient to request, prior to 
 
the expiration of the time period stated in the notice, 
 
an opportunity to be heard before a neutral EPA 
 
official! This request should be in writing and 
 
addressed to the named Regional attorney. 
 

8 .  		 A statement that the.subjectof any requested meeting
shall belwhether EPA has [or had] a reasonable basis to 
perfect a lien upon the property based upon the 
statutorx elements. 

9. 	 A statemelnt that neither EPA nor the property owner 
waives oq is prohibited from asserting any clairds or 
defenses ;bythe submission of information, a request
for and participation in a meeting, or a recommended 
decision by the neutral official whether or not EPA has 
a reasonable basis to perfect a lien. 

how those interests were about to be impaired. The 
 
statement should further indicate that the property 
 
owner may stil1 make a timely request for a meeting to 
 

Perfection of aI Lien Prior to a Meeting 
The Agency may, in exceptional circumstances, perfect a lien 
 

prior to offering or providing a property owner with a meeting.
 
Thus, even where the Region has notified a property owner that he 
 



Ilaw, or indications that these events are about to take place.
 
As noted in the section on the Lien Filing Record, Regional staff 
 
should document any such circumstances fn the Lien Filing Record.


I
While the procedures and standards to be followed for a 
 
post-perfection meeting are similar to those for a pre-perfection
 
meeting, the Regiyn should expedite to the extent possible the 
 
holding of a postTperfection meeting, if one is requested. 
 

Propertv Own& s Response 

0 Failure of Owner To Timely Respond 

If a does not respond within the period set 
 
for response, the Region may proceed to perfect the lien. At the 
 
time of perfectionl, the Region should send a letter<notifying the 
 
owner of the date the lien was perfected. 
 

0 Timely Response and No Request for Meeting 

written documentation in a 
 
that the lien should not be 
 
meeting, the Regional site 
 

furnished. If the 
 
produced facts to alter 
 

basis to file the 
 

If the attorney determines that EPA still has a 
reasonable perfect its lien, the Region should select a 

with the process described below 

furnished. At the conclusion of the 


he or she should provide the property 
 
a brief written recommended 
 
reasonable basis to perfect a lien. 
 
informational basis upon which 
 

the recommended decision is made, and should be placed in the 
 
Lien Filing Record, /witha copy forwarded to the official in the 
 
Region delegated with the authority to sign liens for action.


I 
0 Timely Response: Request for Meeting

IIf a property oyer requests a meeting, the Region shall 
 
select a neutral official in accordance with the process
 
described below to conduct the meeting. The neutral official 
 
shall set up the time and location of the meeting, or offer the 
 
property owner a meeting via teleconference. 
 

I 
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Meetins Procedures
:II
I

Selection of Neutral Official 
 

The neutral official selected by the Region should be an 
 
attorney who is permanent or temporary employee of the Agency
 
and who may other duties within the Agency. The person
 
selected have performed any prosecutorial,
 
investigative, or1 supervisory functions in connection with the 
 
case or site involved. 
 

officers already
 
who possess the 
 

the Regions do not wish to 
 
to hear lien matters on a case-
 

may allow these hearing officers to conduct 
 

Upon official, the designated
 
keeper of Record should provide the official with 
 
a copy'of Record, which includes any written 
 
response owner and any subsequent supporting
 
documentation submitted by the property owner.


I .Factors 'toReview
I

The neutral EPA official should consider all facts relating 
to whether EPA has \areasonable basis to believe that the 
statutory elements ;havebeen satisfied for the perfection of a 
lien. In particular, the neutral official should consider 
whether: . -I. The property owner was sent notice of potential

liability]by certified mail. 

The propeity is owned by a person who is potentially
 
liable under CERCLA. 
 

IThe property is subject to or affected by a removal or 
 
remedial d,ction. 
 

The Unitedl States has incurred costs with respect to a 
 
response aFtion under CERCLA. 
 

The recordlcontains any other information which is 
sufficient to show that the lien notice should not be 
filed. 1 

The property owner may present information or submit 
documents purporting ,toestablish that EPA has erred in believing
that it has a reasonable basis to perfect a lien based on the 
above factors, or has made a material error with respect to the 

I 
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above factors. making his or her decision, the neutral EPA 
 
official should consider all facts in the Lien Filing Record 
 
established for the perfection of a lien and all presentations
 
made at the meeting, which will be made part of the Lien Filing
 
Record. 
 I
0 Nature of the,Meeting 

I
The persons a;t the meeting normally should include the 
 

property owner (and/or an attorney, at the property owner's 
 
option); Regional enforcement staff (RPM and Regional attorney
 
and any other appropriate Region officials); and the neutral 
 
official. I 
 

IThe meeting ordinarily should be held at the EPA Regional
office. As statedlabove, the neutral official may offer to 
conduct the meeting by telephone for the convenience of the 
property owner. The neutral official should also ensure that a 
record of the meeti'ng is made. If a summary of the meeting is 
prepared as a recorp, it should indicate who was in attendance, 
what information was presented, and what issues were discussed. 
Any such summary should be provided to the property owner. The 
record of the meeting, and any comments submitted by the property 
owner on the summary should be included as part of the Lien 
Filing Record. I 

The neutral official should conduct the meeting as an 
 
informal exchange of information, not bound by judicial or 
 
administrative rules of evidence. Because of the informal nature 
 
of these proceedings,,EPA will not apply the Administrative 
 
Procedure Act provisions-for formal adjudication.


IThe neutral official should begin the meeting by making an 
opening statement, containing the following elements: 

I 
1. 	 The proceeding is informal, and not bound by rules of 
 

evidence nor provisions of the Administrative Procedure 
 
Act. I 
 

2 .  		 Neither EPA nor the property owner waives any claims or 
defenses by; the conduct of the meeting or the outcome. 

I
3 .  		 The sole issue at the meeting is whether EPA has (or

had, in the case of a post-filing meeting) a reasonable 
basis to beaieve that the statutory elements for 
 
perfecting a lien were satisfied. The meeting will not 
 
be concerned with issues not relating to the proposed
 
perfection of the lien, including, but not limited to, 
 
EPA's selection of a remedy or contents of remedy
 
selection documents, such as records of decision or 
 
action memoranda. 
 

I 



4 .  		 The neujral official will make a recommended decision,
based on the Lien Filing Record and any new information 
presented at the meeting, whether EPA has (or had) a 
reasonaele basis to perfect the lien. 

5.  		 The recdmmended decision is not admissible as evidence 
in any future proceeding. 

The neutral j,fficialshould conduct an orderly and fair 
meeting. Regional,staff may present EPA's reason to believe that 
a lien may be perfected upon the property. The property owner or 
his or her counsel,shall have a reasonable opportunity to address 
relevant issues and present his or her views. The neutral 
official may also /allowdiscussions and interchanges between the 
parties, including responses to questions to the extent deemed 
appropriate. It +s not the Agency's intent to provide EPA or the 
property owner an lopportunity to engage in direct examination or 
cross-examination I,ofwitnesses. The neutral official may address 
questions to the qroperty owner or his or her counsel or to EPA's 
representatives during the meeting.

1While the neutral official should place no limitations other 
 
than reasonableness on the type or volume of information 
 
presented or issu4s discussed, he or she nay caution that only
 
information and is,sueswhich are relevant or material to EPA's 
 
decision as to whether it has a reasonable basis to perfect the 
 
lien will be ultimately considered. 
 

Recommended decision 
 
I -In a timely manner, the neutral official should issue a 
 

written recommended decision. The recommended decision should 
 
state whether the property owner has established any issue of 
 
fact or law to altkr EPA's decision to file a notice of lien and 
 
the informational basis upon which the decision is based. The 
 
recommended decisipn should contain a statement that neither EPA 
 
nor the property oyner is barred from any claims or defenses by
 
the recommended decision. The recommended decision should be 
 
placed in the Lien:Filing Record, with a copy forwarded to the 
 
official in the ReFion delegated with the authority to sign liens 
 
for action, and a copy sent to the property owner. 
 

Because of thh preliminary and informal nature of the 
 
proceedings under ;this guidance, and the fact that the neutral 
 
officer's recommended decision is limited to whether EPA has a 
 
reasonable basis t? perfect the lien, the neutral official's 
 
recommended decision is not a binding determination of ultimate 
 
liability or non-liability. No preclusive effect attaches to any
 
decisions made in the course of any proceeding pursuant to the 
 
guidance, nor shall any such decisions be given deference or 
 
otherwise constitute evidence in any subsequent proceeding.
 

I 
I 
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The Agency m$y subsequently provide notice of intent to 
perfect a lien with an opportunity to be heard with respect to 
the same property ]under these procedures if new information 
indicates that a previous decision not to file is in error.

I .
Except as provided by CERCLA Section 113(h), property owners 
may not obtain judicial review or reconsideration of the Agency's
decision that it has a reasonable basis to perfect a lien.

I 
III. DISCLAIMER'-J 

I
This memoranyum and any internal procedures adopted for its 

implementation are intended solely as guidance for employees of 
the U . S .  Environmental Protection,Agency. They do not constitute 
a rulemaking by the Agency and may not be relied upon to create a 
specific right or /a.benefit,. substantive or procedural,
enforceable at law or in equity.,:by'anyperson. The Agency may
take action at vaI;iance with this memorandum or its internal 
implementing procedures.

I
IV. FURTHER INFORMATION 
 

For further 4nf.ormationconcerning this policy,'please 
contact Patricia Mott in the Office of Enforcement at ( 2 0 2 )  260-' 
3733 or Gary Worthman in the Office of Waste Programs Enforcement 
at (703) 603-8951!

I 
I 

Attachments ( 2 )  I 
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