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A. Piaintiff'United States of America, on behalf of the
United States Envirénmental Protection Agency (“EPA”), has filed
a complaint in this action cohéurrently with this Consent Decree
alleging that Defendant, City and County of San FranCiscé,
violated Sections 311(b) (3), 301(a) and 307(d) of the Clean
Water Act (“CWA”"), 33 U.S.C. § l321(b)(3),_1311(a), 1317(d); 40
C.F.R. Part 112, promulgatea by EPA.pursuant to Secﬁion 3115 of .
the Clean Water Act, 33 U.s.C. 1321j; 40 C.F.R. §-403.5(b) (7).
promuigated by EPA pursuant to Section 307(d) of the CWA;:33
U.S.C. § 1317(d); and 40 C.F.R. § 280.50 ana § 280.52(a),
.promulgated by EPA pursﬁant to Section 9003 (a) of the Resource.
Compensation and Recovery Act (“RCRA”), 42 U.S.C. § 6991b(a).

B. The Complaint against Defendant alleges, pursuant to
Sections 311 (b) and 309(b) of the CWA, 33 U.S-.C. §§ 1321 (B) &
1319(b), and Section 92006 (a) (1) of RCRA, 42 U.S.C. §
6991le(a) (1), that diesel fuel Was released from the underground
storage tanks at Defendant’s Woods Motor Coach refueling
facility in late November and December 2005. |

C. The Complaint also alleges that Defendant failed to.
comply with RCRA Subtitle I requirements for the management of
underground storage tanks (“USTs”), including the disabling of

an audible alarm system intended to alert operators to an’
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ongoing release of diesel, failure to respond to flashing yellow
alarm lights triggered by tank sensor alarms in full alarm mode,l
and failure to maintain a written iog noting the status, source,
or reason for alarms; failufe,to use fuél inventory controls to
monitor and observe that it wés losing fuél from the tanks at a

- constant conspicuous rate, inadequate containment, and a known
kink and bulge in a faulty, braided, flexibie hose that
ultimately failed. |

D. The Complaint further alleges‘that_diesel fuel entered
- a storm drain and causea interference at the SFPUC Southeast
Water Collection system Bruce Flynn Pump Station, and that
Defendant violated spill prevention requirements at threé other
facilities: the Flynn Facility, located at 15th and Harrison
Street; the Kirkland Facility, located at 151 Beach Stfeet; and
the Marin Facility, located at 1399 Marin Street, including
reqﬁirements to maintain and implement Spill Preventioﬁ Control
and Countermeasure (“SPCC”) Plans.

E. In addition to the work to be performed pursuant to
this Consent Decree, Defendant-has taken these'steps to -decrease
the likelihood of other such releases and mitigate any future
release: it has completed all SPCC requirements, including

installation of adequate containment and the preparation of SPCC
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plans; replaced the piping in underground sumps, replacéd the
qontainment bokes under all diésel and gasoline dispensers,
Eepaired alarms, ihstalled external alarms with light and horn
notifiéation, installed a remote alarm monitofing system, moved
the refueling site inside the Flynn facility, established.new
procedures to mopitor fuel inventory and provide MTA staff
supervision for fuel deliveries, and installed additional
controls to make sure it can quickly identify and fespond to
releases and thfeaﬁened releases of diesel fuel.

_F. Defendant does not admit any liability to the United
States arising out of the transactions or occurrences alleged ip
the Complaint.

G. The Parties recognize, and the Court by entering this
" Consent Decree finds, that this Cénsent Dgcree has been
negotiated by the Parties in good faith and will'avoid
litiéation between the Parties; and that‘this Consent Decree is
fair, reasoﬁable, and in the public interest.

Now, THEREFORE, before the taking of any testimony, without
the adjudicatiqn'or admission of any issue of fact or'law except
as provided in Section I; below, and wiﬁh the consent of the

Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows:



I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of
this action, pursuant to 28 U.S.C. §§ 1331, 1345, and 1355, and

Seqtions’BQS(b), 309(4d), 311(b) (7) (E) and 311(n) of the CWA, 33

U.S.C. 8§ 1319(b), 1319(d) & 1321(b) (7) (E)& 1321 (n), and Section
9006 (a) (1) of RCRA, 42 U.S.C. § 6991e(a) (1). The Court has
personal jurisdiction over the Parties to this Consent Decree.
Venue lies in this District pursuant to 28 U.é.c. §§ 1391(b) and
1395(a), because it is the judicial district in which the
Defendant is located, and in which thé alleged violations
occurred. For purposes of this becree, or any action to enforce
this Decree, Defendant consents to the Court’s jurisdiction over
this Decfee_or su;h action and over Defendant, and consénts ﬁo
venue in this judicial district.

2. For purposes of this Consent Decree, Defendant agreés
that the Compléint states claims upon which relief may be.
granted puréuant to Seétiqns 309(b), 309(d) and 311(b)‘of the
CWA, 33 ﬁ.s.c. §§ 1319(b), 1319(d) & 1321(b), and Section
9006 (a) (1) of RCRA, 42 U.é.C._§ 6991e(a)(1).

3. Notice of the commencement of this action has been

given to the State of California, as required by Section 309 (b)

of the CWA, 33 U.S.C. § 1319(b).



IT. APPLICABILITY

4. The obligaﬁioﬁs of this Consent Decree apply to and
are binding upoﬁ the United States; and upon‘Defehdant, its
‘successors, assigns and agents, including cbntractors, and any
other entity or persbn otherwise bound by 1aﬁé

5. Any transfer of ownership or operation of any portioﬁ
of the Faciiities to any other person must be conditioned upon
thebtranSferee's agreement to undertake the obligations requifed
by this Decree, in a written agreement between Defendant and the
proposed transferee, enforceable by the United States as third-
party benefiéiary of such agreement. At least 30 days prior to
such tfansfer, Defendant shall provide a copy of this Consent
Decree to the proposed transferée and shall simultaneously
" provide written notice of the brqspective transfer,.together
with a copy of-the proposed written agreement acknowledging the
obligations imposed by this Consent Decree, to EPA Region 9, the
United States Attorney for the District of Norfhern California,
and the United States_Department of Juétiée, in accordance.with
Section.XiII of this Decree (Notices). .

6. Any attempt to transfer ownership or operaﬁion of the
Facilities without complying with this Paragraph constitutes a

violation of this Decree. No transfer of ownership or operation
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of any portionvof the Facility, whether in compliance with this
Section or otherwise, shall relieve Defendant of its obligation
to ensure that the terﬁs 6f the Decree are implemented.

7; Defendant shall provide a copy of this Consent Decree
to all officérs, employees, and agents, including contractors,
whose dutiés might reasonably include compliance with any
provision of this Decree. Defendant shall condition any
éontract relating to implementation of this Consept Decree upon
performanCe of the work in’conformity with the terms of the
Consent Decree.

8. In any actién to ehforce this Consent Decree,
Defendant shall not raise as a defense the failure by any of its
officers,_directoré, employees, or agents, including
contractors, to take any actions necessary to coﬁply with the
prqvisions of this Consent Decree.

III. DEFINITIONS

9. Terms used in this Consent Decree that are defined in
the CWa, RCRA( or in regulations promulgated pursuant to these
statutes shall have the meanings assigned to them in the CWA,
RCRA, or such regulations, unless otherwise provided in - this 3

Decree. Whenever the terms.set forth below are used in this

Consent Decree, the'following definitions shall apply:
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a. “Complaint” shéll mean the complaint filed by the
United States in this action;

b. "Consent Decree” or "“Decree” shall mean this
Decree and all appendices attached hereto (listed in Section
XX1);

¢.  "Day” shall mean a calendar day unless expressly .
stated to be a working day. In computing any peribd of time
-unde; this Consent Decree, where the last aay would fall on a
Saturday, Sunday, or federal holiday, the period shall run until
the close of business of the next working day;

d. “Défendant" shall mean the City and County of San
Francisco acting by and'throughlits Muﬁicipal Transportation
Agéncy;. '
. e. “Discharge” shall mean the release of diesel fuel
from the John M. Woéds Motor-Coach'Facility from thé'underground
storage tanks at Defendant’s Woods Motor Coach refueling
.facility in late November and December 2005.

£. “EPA” shall mean the United States Environmental
Protection Agency and any successor aepartments or agencies of
the United States;

g.. “Facilities” shall mean the John M. Woods Motor

Coach Facility, located at 1095 Indiana Street, Flynn Facility,
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located at 15th and Harrison Street, the Kirkland Faéility,
located at 151 Beach Street; and the Marin Fécility, located at
1399 Marin Street, all of which are located in San Franciéco,
California.-

h. “Incident Command System” is a standardized
on-scene emergehcylmanagement éonstruct designed to provide for
the adoption of an integ?ated organizational structure. iCS is
the combination of facilities, equipment, personnel, prqcedurés,
and communications operating within.a common'organizational
structure.

'i.. “Incident Management Team” ié a comprehensive
resource (alteam) which provides infrastructure support for
ongoing operations and, when requested, transitions to an

incident management function. An Incident Management Team (1)

"includes command and general'staff_members and support personnel

other than employees and agents of Defendant; (2) has statutory
éuthority to take action during a response; (3) has designated»
roles for members; and (4) is available at all times.

.j. “Paragraph” shall mean a portion of_this becree
identified by an Arabic numeral;.

k. “Parties” shall mean the United States and

Defendant;



1. “Section” shall mean a portion of this Decree
identified by a roman numerai;

m. “State” shall meah the Staté of California;

n. “United States” shall mean the United States‘of
America, acting on behalf of EPA.

Iv. CIVIL PENALTY

10. Within 60 da?s after entry of this Consent Decree by-
the Court, Defendant shall make two payments for a total sum of
$250,000 as a civil penalty, together with intefest accruing
_ from the date on which the Consent Decree is lodged with the-
Court, at the ra£e specified in 28 U.S.C. § 1961 as of the date
of lodging.

a. The first payment, in the amount of $227,000,
shall specify that it is made toward CWA civil penalties to be
deposiﬁed into the Oii Spill Liability Trust Fund pursuant to 33
U.S8.C. § 1321(s), § 4304 of Pub. L. No. 101-380, and 26 U.S.C. §
9509 (b) (8) .

b. The second payment, in the amount of,$23,000,
shall specify thaﬁ it is made toward RCRA and CWA civil
penalties to be.deposited into the U.S. Treasury.
| Both payﬁents shall be made by FedWire Electronic Funds

Transfer (“EFT”) to the U.S. Department of Justice in accordance



with instructions to be provided to Defendant in writing
following lodging of the Consent becree‘by the Financial
Litigation Unit of the U.S. Attorney’s Office for the Norﬁhern'
District of California. At the time of each payment, Defendant
shall simulﬁaneously gend written notice of payment and a copy
of any transmittal documentation (which should reference DOJ
case number 90-5-1-1-09289 and the civil action number of this
case) to the United States in accordance with Section XIV of
this Decree (Notices).

11. Any funds received after 11:00 a.m. Eastern Time shall
be credited on the next business day. Defendant shall
simulténeously provide notice of payment in writing, together
with a copy of any transmittal documentation, in accordance.with
Section XIII of this Consent Decree (Notice). In addition,
Defendant shall also provide written notice of the paymenﬁ to
the 0il Spill Liability'Trust Fund-to the following:

National ?ollution Funas éenter
4200 Wilson Boulevard, Suite 1000
- Arlington, Virginia 22203-1804
Commander Thomas Beistle

United States Coast Guard

Office of Claims and Litigationl

2100 Second Street, S.W.
Washington, D.C. 20593-0001
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V. COMPLIANCE REQUIREMENTS

12, ICS Training Requirement. Upon entry of the Consent

Decree, Defendant shall implement an Incident Command System
(ICS) Training Program that, at a minimum, contains the
requirements set forth in this Section V.

13. ICS Tréining Coordinator. Within 14 Days of the

Court’s entry of this Consent Decree, Defendant shall appoint an
ICS Training Coordinator, to implement Defendant’s ICS Training
Program.

14. Training Required. Within 180 Days of entry of this

Consent Decree or, for employees hired or assigned to relevant
duties after entry, within 180 days of being hired or aésigned
to relevant duties by Defendant, all Municipal-Transportation
Agency (“MTA”) employees in positiqns identified on Attachment
A, or successor positions, must complete ICS Lével 100 and éOO
training, or must be shown to have received such training within
the previous two years. MTA employees in positions identified
in Attachment B, or sﬁccessor positions, who might reasonably be
expected to coordinate with any Iﬁqident Management Team shall
also complete ICS Level 300 and 400 training.

15. Certification. Defendants shall maintain

certification documents to confirm employee training required by

11—



this Consent Decree and shall make these documents available to
P . .

EPA upon request. Certification documents shall include the

name, title, date of hiring, and date of each ICS training level

for each employee.

16. Recertification. Defendant shall ensure that all MTA

staff trained pursuaht to Paragraph 14 who continue ﬁo work in
positions identified in Attachment A of Attachment B renew their
ICS training certification within tW§ years oilthe date of the
training required by Paragraph 14, or more frequently, if the
MTA is provided written notice of any such requirement issued by
the Federal Emérgency Management Agency.

17. Contractors. Any MTA contractor, including any

contractor’s employees, who engages in any aspect of incident
response on behalf of the MTA, must have completed ICS training
at a level corresponding to the levels regquired by paragraph 14
for MTA employees based on the ‘nature of their responsibilities
prior to performing an incident reéponse activity. The MTA
shall include in any contract it awards for incident response
afte? the éntry of this Consent Decree a requifement thét'
contractor employees receive training that complies with this

Paragraph. The MTA shall develop and implement a system to
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-confirm.that émployees of ‘any such MTA contractor have training
that complies with this Paragraph.

18. All ICS training conducted to comply with this Consent
Decree, including training for MTA employees and contractors,
must be FEMA-approved and certified for the relevant ICS level.

VI. REPORTING REQUIREMENTS

19. Defendant shall submit the following'repoitf

a. Within one year after the entry of this Consent
Decree, and annually thereafter ﬁntil the Consent Decree is
terminated, Defendant shall submit a-repoft'that shall include
(1) the number of émployees who received ICS training, (2) the
name and position of each such employee, (3) th¢ dates of each
employee’s training; (4) the level of training each employee
received, and (5) steps taken by Defendant to verify that its
contraétors have received the required iCS training.

b. If Defendant violates any requirement of this
Consent Decree, Defendant shall notify the United States of such
'violation and its likely duratioﬁ in writing within ten working
days of the day Defendaht firSt becomes aware of the violation,
with an explanation of the violation’s 1ikel? cause and of the
remedial steps taken,'and/or ﬁo be taken, to prevent or minimize

such violation. If the cause of a violation cannot be fully



explained at the time the report is due, Defendant shall include
a statement to that effect in the report. Defendant shall
investigéte'to determine the cause of the violation and then
shall submit an amendment to the report, including a full
explanation of the cause of -the violation, within 30 days of the
day Defendant becomes aware of the cause of the violatiomn.
Nothing in this Paragraph or the following Paragraph relieves
Defendant of its obligation to comply with this Consent Decree,
pay stipulated penalties, if demanded, or to provide the
requisite notice for purposes of Section VIII (Force Majeure),
if that section applies.
20. All reports shall be submitted to the persons
" designated in Section XIII of this Consent Decree (Noticés).
21. Each report submitted by Defendant under this Section
shall be signed by an official of the submitting party and
‘include the following certification:
I certify under penalty of law that I have
examined and am familiar with the
information submitted in this document and
- all attachments and that this document and
its attachments were prepared either by me
personally or under my direction or
supervision in a manner designed to ensure
that qualified and knowledgeable personnel
properly gathered and presented the

information contained therein. I further
certify, based on my personal knowledge or



on my ingquiry of those individuals

- immediately responsible for obtaining the
information, that the information is true,
accurate and complete. I am aware that
there are significant penalties for
submitting false information, including the
possibility of fines and imprisonment for
“knowing and willful submission of a
materially false statement.

22. The reporting requirements of this Consent Decree do
not relieve Defendant of any reporting obligations required by
the CWA or RCRA, or their implementing regulations, or by any
other federal, state, or local law, regulation, permit, or other
requirement.

23. Any information provided pursuant to this Consent
Decree may be used by the United States in any proceeding to
~enforce the provisions of this Consent Decree and as otherwise

permitted by law.

VII. STIPULATED PENALTIES

24. TIf Defendant fails to pay the civil penalty and
interest required to be paid under Section IV of this Decree
(CivillPenalty) when due, Defendant shall pay a stibulated
ﬁenalty of $1500 per day for eéch day that tﬁe payment is late.
Late payment of the civil penalﬁy and interest shall be made in
accordance with Section IV, Paragraph 10 above: Stipulated

Penalties shall be paid in accordance with Section VII,



Paragraph 30, below. All transmittal correspondence shall state
that any such payment is for latg payment of the civil penalty
due under this Decree, or for Stibulated Penalties for late |
payment, as applicable, and shall include the identifying
informatioﬁ éet forth in Paragraph 10 above.

25. Deféndant shall be liable for Stipulated Penalties to
the United States for violagions of this Consent Déciee as
specified below, unless excused under Section VIII (Force
Majeure). A violation includes failing to perform any
obligation required by the terms of this Dec?ee, including aﬁy
work plan or schedule approved under this Decree, according to
all applicable requirements of &his Decree and within the
specified time schedules established b? or approved under-this
Decree.

26. Compliance Milestones. The following Stipulated

Penalties shall accrue per violation per day for each employee,
contracﬁor; or other agent, who does not receive ICQ training in
accérdance with the requirements_identified in Section V of this
Consent Decree:

Penalty Per Emplovee, ' Peripd of Noncompliance
Contractor, or Agent Per Day

$250 | 1st through 30th day
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$500 31lst day and beyond

27. Reporting Requirements. The following Stipulated

Penalties shall accrue per violation per day for each violation

of the reporting requirements of Section VI of this Consent

Decree:

Penalty.Per Violation Per Day . Period of Noncompliance
$250 1st through 30" day
$500 31%° day through 60°" day
$1000 61°¢ .day and beyond

28. Stipuléted Penalties under this Section shall begin to
accrue on the day after performanée is due or on the day a
violation occurs, whichevef is applicable, and shall continue to
accrue until performance is satisfactorily completed or untii
the violation ceases. Stipulated Penalties shall accrue
simultaneously for separate violations of this Consent-Decrée.
Defendant shall pay any Stipulated Penalty within 30 days of
reéeiviﬁg the UnitedVStates’, including EPA's, written demand.
The United States may, in the unreviewable exercise of its
discretion, feduce or waive Stipulated Penalties otherwise due
it under this Consent Decree.

29. Stipulated Penalties and interest shall continug to

accrue during any Dispute Resolution, with interest on accrued

.
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penalties payable and calculated at the rate established by the
Secretary of the Treasufy, pursuant to 28 U.S.C. § 1961, but
need not be paid until the following:

a. If the dispute is resolved bylagfeement or by a
décision of EPA that is not appealed to the Court, Defendant
shall pay accrued penalties determined to be owing, together
with interest, to the Unitéd States within 30 days of the
effective date of the agreement or the receipt of EPA'S decision
or oraer;

b. If the dispute is appealéd to the Court and the
United States prevails in Whole.or iﬁ part, Defendant shall pay
all accrued penalties determined by the Court to be owing,
together with interest, within 30 days of receiving the Court’'s
decision or order, except és provided in Subparagraph ¢, below;

c. If any Party appeals the.District Court'’s
decision, Defendant shall pay all accrued penalties determined
to be owing, together with interest, within 15 days of receiving
the final appellate court decision.

. 30. Defendant shall pay Stipulated Penalties owing ;o the
United étates by EFT to the U.S. Department of Justice in
éccordande with instructions to be provided to Defendant in

writing by the Financial Litigation Unit of the U.S. Attorney’s
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Office for the Norﬁhern Digtrict*of California. The transmittal
letter shall state that the payment is for étipulated penélties
and shall identify the alleged violations for which the
stipulated penalties are being paid.

31: If Defendant fails to pay étipulated Penalties
according to the terms.of this Consent Decree, Defendant éhall
be liable for Interest on such penalties, as provided in 28
U.S.C: § 1961.

32, ﬁothing in this Section shall be construed to
limit the United States, including EPA, from seeking any femedy
otherwise provided by law for Defendant’s failure to pay any
stipulated penalties.

33. Subject to the'provisions of Section XTI of this
Consent Decree (Effect of Settlement/Reservation of‘Righté), the
Stipulaﬁed Penalties provided for in this Consént Decree shall
be in addition to any other rights; remedies, or sanctions
avaiiable to the United States for Defendant’s violation of this
Consent Decree or applicable law.

VIIT. FORCE MAJEURE

34. A “force majeure event” is any event beyond the
control of Defendant, its contractors} or any entity controlled

by Defendant that delays the performance of any obligation under



this Consent Decree despite Defendant’s best efforts to fulfill
the obligation. “Best efforts” includes ahticipatingvany
-potential force majeure event and addressing the effects of.any
such event (a) as it is occurring and (b) after it has oééurred,
to prevent or minimize any resﬁlting delay to the greatest
extent possiﬂle. “Force Majeure” does not include Defendant’s
financial inability t6 perform any obligation under this Consent
Decree.. | |

» 35. befenaant shall provide written notice, .as ?rovided in
Séction XIII of this Consent Décree (Notiées), within 14 days of
the time Defendant first knew of, or by the exercise of due
Qiligence, shouid have known of, a claimed force majeure évent.
The notice shall state the anticipated duration of any delay;
its cause(s); Defendant’s past and proposed actions to prevent
or minimize any_delay;.a schedule for-carrying out those
actioﬁs;_and Defendant’s rationale for attributing any deiay to
a force majeure event. Defendant shall include with any written
notice all available documentation supporting the claim.that the
delay was attributable to a force majeure event. Failure to
give suéh written notice shall preclude Defendant from aséerting

any claim of force majeure.
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36. If EPA agrees that é force majeure event hés occurred,
EPA may agree to extend the time for Defendant to perform-the
affected requirements for the ;ime.ﬁecessary to compiete those
obligations. An éxtensioﬁ of time to perform the obligations
affected by a force majeure event shall hot, by itself, extend
the time to perform an? other obligation. Where EéA agreés to
an extension of time, the appropriate modification shali be made
pursuént to Seétion XVI of this Consent Decree (Moaification).-

37. If EPA dées not agree that a force majeure event has
occurred; or does not agree to the extension of fime sougﬁt by
Defendant, EPA’s position shall be binding, unless Defendant
invokes Dispute Resolution under Section IX of this-Consent
Decree, wﬁich Defendant must do no later than ten Days after
receipt of notice of EPA's decision. In any such dispute;
Defendant bears the burden of proving that.each claiﬁed forcé
majeure event is a férce majeﬁre event; ﬁhat Defendant gave the
notice required by this Section; that ﬁhe force majeure event
caused any delay Defendant claims was attributable to thaﬁ_
event; and that befendant exercised best efforts.to prevent or
minimize any delay caused by the event, and that Defendant

complied with the requirements of this Section.
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IX. DISPUTE RESOLUTION

38. Unless otherwise expressly provided for in this
Consent Decree, the dispute resolution procedures of this
Section shall be the exclusive mechanism to resolve dispufes
ariéing under or with respect to this Consent Decree. However,
such. procedures shall not apply to actions by the United States
to enforce'obligatiqns of the Defendant that have not been
disputed in accordance with this Section.

39. Informal Dispute Resolution. Any dispute subject to

dispute resolution under this Consent Decree shall first be the
subject of-inforﬁal negotiations. The dispute shall be
considered to have arisen when Defendant sends the United.States
a written Notice of bispute in accordance with Section XIIT
(Notices). Such No;ice 6f Disputé shall state clearly the
matter in dispute. The period of informal négotiations shall
not exceed éo-days from the date of the written notice, uﬁless
that period is ﬁodified by written agreement. If informal
ﬁegotiatiéns resolve the dispute, Defendant shall péy»accrued
penalties, if aﬁy are determined in the agreement to be owing,
tégether with interest) to the Unitéd States in'accordancé with
Section VII (Stipulated Penalties). If informal negotiations

‘are unsuccessful, then the United States’ position shall control



unless Defendant files with the Court a petition to resolve the
dispute witﬁin 30 days after the conclusion of the informal
negotiation period. 1In any dispute under this Section,
Defendant shall bear the‘burden of demonstrating that its
position complies with this Consent Decee, thé CWA and RCRA, and
any other applicable law, and that Defendant is entitled to
relief.

40. The invocation of dispute resolution under this
Séction shall not extend, postpone; or'affect in any way any
obligation of Defendant under this Consenf_Decree not diréctly
in dispute..Stipulated Penalties togetﬁer with Interest shall
continue to accrue with respect to the disputed matter from the
first day of non-compliance, but payment shall be stayed pending
resolution of thé dispute. If Defendaﬁt does not prevaii on the
disputed issue, Stipulated Penalties plus Interest shall be
ésseésed and péid as provided in Section VII (Stipulated

Penalties).

X. INFORMATION COLLECTION AND RETENTICN.
41. The United Staﬁes,and its representatives, including
attorneys, éontractors, énd consultants, shall have the right of
entry to any Facility covered by this Consent Decree, upon

presentation of credentials to:
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a. monitor the progress of activities required under
this Consent Decree;

| b. verify any data or information submitted to the
United States in accordance with the terms of this Consent
Degree;

c. obtain documentary evidence; and
d. 'assess Defendant’s compliance with this Consent
Decree.

42. Until three years after the termination of this
Consent Decree, Defendant shall retain, and shall instruct its
contractors and other agents to preserve, all uﬁderlying
documents ﬁrom which it has compiled any report or other
submissioﬁ required by this Consent-Decree, and all non-
identical copies of all records and documents (including records
" or documents in electronic form) in its or its contractors’ or
~other agents’ possession or control, or that come into its or
its contractors’ or other agénts’ possessibn or control, and
that relate in any manner to Defendant’s performance of its
obligations under this Consent Deéree. This record retention
requirement shall apply regardless_of any corpérate_or
institutional document-retention policy to the contréry. At any

time during this record-retention period, upon request by the
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United Staées, including EPA, Defendant shall provide copies of
any documents, records or other information required to be
maintained under this Consent Decree. |

43. This Consent Dec?ee in no way limits or affects any
right  of entry and inspection, or .any right to obtain |
information, held by the United Stétes pursﬁant to applicable
federal or state laws, regulations, or permits, nor does it
limit or affect any duty or obligation of Defendant to méintain
documents, records, of other information imposed by applicable

federal -or state laws, regulations or permits.

XTI. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

44. This Consent Decree resolves the civil- claims of the
‘United States for the violations allegéd in.the Complaint filed
in this action through the date of lodging. This Consent Decree
shall not be construed to prevent or limit the rights of the
United States to obtain penalties or injunctive relief under the
CWA or RCRA, or under other federal or étate laws, regulations,
or permit conditions, except as to the claims alleged ih the
Complaint.

'45. Defendant is responsible for achieving and maintaining
complete compliance with all applicable federal, State, and

local laws, regulations, and permits; and Defendant’s complianée



with this Consent Decree shall be no defense to any action
commenced pursuant to said laws, regulations, or permits.r This
Consent Decree is not a permit,.or a modification of any permit,
under any federal, State, or local laws or regulations. The
United States does not, by its consént to the éntry of thisi
Consent ﬁecree, warrant or aver in any manner that Defendant’s
‘compliance with any aspect of thié Consent Decree will result in
compliance with provisions of the CWA or RCRA, .or witﬁ'any other
provisions of federal, state, or local laws, regulations,

orders, contracts, or permits.

46. This Consent Decree does not iimit or affect the
rights of Defendant or of the United States against any third
parties, not party to this Consent Decree, nor does it 1i@it the
rights of third parties, not party to.this Consent‘Decree,
égainst Defendant, except as otherwise provided by law.

47. This Consent Decree shall not be construed to create
rights in, or grant any cause of action to, any third party not
pérty to this Consent Decree. |

48. Defendant hereby covenants not to sue, and agfees not
to assert any claims related to the Discharge, or response
activities in connection with the Discharge, pursuant to the

CWA, OPA, or any other. federal law, state law, or regulation,
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including, but not limited to, any direct or indirect claim for
reimbursement from the Oil Spill Liability Trusﬁ Fund, or
pursuant to any other provision of law.

49, Thé United States reserves all legal and equitable
remedies available to énforce the provisions of this Consent
Decree.

XII. COSTS

50. The Parties shall bear their own costs of this action,>
including attorneys fees, except that the United States shall be
entitled to collect the costs (including attorneys fees)
incurred in any action necessary to enforce any work performance
obligation under this Consent Decree, or to collect any portion
of the civil penalty or any Stipulated Penalties due but not
paid by Defendént.

XIII. NOTICES

51. Unless otﬁerwise s?ecified herein, whenever
notificatiqns, submissions, or communications are required by
this Consent Deeree, they shall be made in writing énd addresséd_.

as follows:



To the_United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice '
Box 7611 Ben Franklin Station

Washington, D.C.  20044-7611

Re: DOJ No. 90-5-1-1-09289 AND

Dorian Young

Assistant Regional Counsel

U.S. EPA - Region 9

Office of Regional Counsel (ORC-3)
75 Hawthorne Street

San Francisco, CA 94105

To Defendant:

Nathaniel P. Ford, Sr. Executive Director/CEO
San Francisco Municipal Transportation Agency
1 South Van Ness Avenue, 7% F1.
San Francisco, CA 94103
AND
Julia M.C. Friedlander, MTA General Counsel
Deputy City Attorney
1390 Market Street
San Francisco, CA 94102
52. Any Party may, by written notice to the other Parties,
change its designated notice recipient or notice address.
53. Notices submitted pursuant'to this Section shall be

deemed submitted upon mailiﬁg, unless otherwise provided in this

Consent Decree or by mutual agreement of the Parties in writing.
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XIV. EFFECTIVE DATE

54. The Effective Date of this Consent Decree shall be thé
.date upon which this Consént Decree is entered by
as an Order of the éourt, or a motion to enter the Consent
Decree is granted,. whichever occurs first.

XV. RETENTION OF JURISDICTION

55. The Court shall retain jurisdiction over this case
until termination of this Consent becree, for the purpose of
resolving disputes arising under this Decree, entering orders
medifying thisvDeCree pursuant to Section XVI (Modification), or
effectuating or enforcing compiiance with ﬁhe terms of fhis
Decree.

XVI. MODIFICATION

56. The terms of this Consent Decree may be modified only
by a sﬁbsequent»written agreement signed by the Pafties. Where
the modification constitutes a material change to any term of
this Decree; it shall be effective only upon approval by the
Court.

XVII. TERMINATION

' 57. After Defendant has maintained continuous satisfactory
compliance with the requirements of the CWA, RCRA, and Section V-

of this Consent Decree for a period of three years -after the
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Effective Date; has complied with all otﬁer requirements of this
Consent Decree; and has paid the civil penalty and any accrued
Stipulated Penalties and interest as reqﬁired_by this Consent
Decree, Defendant may submit to the United States a Request for
Termiﬁation, ih writing, stating that-Defendant has satisfied
those requirements, and éll other requisite conditions for

- termination of this Consent Decree togéther wiéh all necessary
supporting documentation.

58. Following'receipt by the United States of Defendant's
Request for Termination, the Parties shall confer informally
concefning the,Requestland any disagreement that the Parties may
have as to whether Defendant has satisfactorily complied with
the requirements for termination of this Consent Decree. . If the
United States agrees that the Decree may be terminated, the
Parties shall submit, for the Court’s approval, a joint
stipulation terminating the Decree.

59. If the United States does not agree that the Decree
may be terminated, Defendant may invoke Dispute Resolution under
Section IX of this Decree. However, Defendant shéll not seek
Dispute‘Resolution of any diépute regarding termination under
Section IX until 60 Days after service of_its Request for

Termination.



XVIII. PUBLIC PARTiCIPATION‘
60. This Consent Decree shail be lodged with the Court for
- a period of not less than 30 days for public notice and comment
in accordance with 28 C.F.R. § 50.7. The United States reserves
the right to withdraw ér withhold its consent if the comments
fegarding the Consent Decree disclose facts of considerations
indicating thatnthe Consent Decree is inappropriate, improper,
or inadequate. Defendant coﬁsents to entry of this Consent
Decree.

XIX.  SIGNATORIES/SERVICE

61. Each undersigned representative of Defendant and the
Assistént Attorney General for the Environmenﬁ and Natural
Resources Division of the Department.of Justice certifies that
he.or she is fully authorized to enter into the térms and-
conditions of this Consent Decree and to execute and legally
bind the Party he or she represents to this document.

62. This Consent Decree may-be.signed in counterxparts, and
such counterpart signature pages shall be given full force and
effect.

63. Defendant agrees not to oppose entry of this Consent

Decree by the Court or to challenge any provision of the Decree,
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unless the United States has notified Defendant in writing that
it no longer supportslentry of the-Decree.

64. Defendant agrees to accept service of process by mail
with respect to all matters arising under or relating to this
Consent Decree and to waive the formal service requirements set.
forth in Rule 4 of the Federal Rules of Civil-Procedure and any
applicabie Local Rules of this Court including, but not limited

to, service of a summons.

XX. INTEGRATION/APPENDICES

65. This Consent Decree and-its Appendices constitute the
final, complete, and exclusive agreement énd understanding among
the Parties with réspect to the settlement embodied in the
Decree and supersede all'prior agreements and understandings,
whether oral or written. No other document, nor any-
representation, inducement, agreement, understanding, or
promise, constitutes any part of this Decree or the settlement
it represents, ﬁor shall it be used in construing the terms of
this Decree.

XXI. FINAL JUDGMENT

66. Upon approval and entry of this Consent Decree by the

Court, this Consent Decree shall constitute a final judgment
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between the‘United States and Defendant. The Court enters this
judgment as a final judgment under Fed. R. Civ. P. 58.
XXII. APPENDICES
67. The following appendices are attached to and

incorporated into this Consent Decree:

"Appendix A" is the list of MTA employee positions to
recéive ICS Level 100 and 200 training; |

“Appendix B” is the list of MTA employee positions to

receive ICS Level 300 and 400 training.

Dated and entered this day of ,

UNITED STATES DISTRICT JUDGE
Northern District of Califorxrnia



FOR PLAINTIFF UNITED STATES OF AMERICA:

Ly i /
EILen M. Mehan
Deputy Section Chief

Environmental Enforcement Section
Environment & Natural Resources Division
United States Department of Justice

Patrtetda L. Hurst

Trial Attorney

Environmental Enforcement Section
Environment & Natural Resources Division
United States Department of Justice

P.0O. Box 7611

Washington, DC 20044

Adam M. Kushner, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Cheryl T. Rose

Senior Attorney

Water Enforcement Division

Office of Civil Enforcement - OECA
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
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FOR PLAINTIFF UNITED STATES OF AMERICA:

Ellen M. Mahan

Deputy Section Chief

Environmental Enforcement Section
Environment & Natural Resources Division
United States Department of Justice

Patricia L. Hurst

Trial Attorney

Environmental'Epforcement Section
Environment & Natural Resources Division
United States Department of Justice

P.O. Box 7611

Washington, DC 20044

A0

Adam M. Kushnér, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

C S floe

Chery@ T. Rose

Senior Attorney

Water Enforcement Division

Office of Civil Enforcement - OECA
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
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/m 18 Octaten 2009

Laura Yoshif
Acting Regional Administrator

U.S. EPA Region 9

Office of Regional Counsel (ORC 3)
75 Hawthorne Street

San Francisco, CA 94105

=

Dorlan Youn

Assistant Reg10nal Counsel

U.S. EPA Region 9

Office of Regional Counsel (ORC 3)
75 Hawthorne Street '
San Francisco, CA 94105

(415) 972-3515
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FOR DEFENDANT CITY AND COUNTY OF SAN FRANCISCO:

4.

athanlel . Fo ,
Executive Dire r/CEO
San Francisco Mun1c1pal Transportation Agency

Approved as to Form:

Julia M.C. Friedlander
Deputy City Attorney
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Appendix A

Stationary Engineers assigned to the Building and Grounds .unit
or any succeéssor unit of the SFMTA

At least two 7205 Chief Stationary Engineers assigned to the
Building and Grounds unit or any successor unit of the SFMTA

At least two 7335 Senior Stationary Engineers assigned to the
Building and Grounds unit or any successor unit of the SFMTA

At least one 9180 Manager VI, or equivalent Senior Operations
Manager for the Building and Grounds unit or any successor unit
of the SFMTA.

At least one 9182 Manager VIII, or equivalent Deputy Director
. for Maintenance of Way, or any ‘successor unit of the SFMTA

At least one 9180 Manager VI, or equivalent Senior Operations
Manager for-Bus Maintenance or any successor position

At least one each for Woods, Flynn and Kirkland 7228 Automotive
Transit Shop Superv1sor or equlvalent Malntenance :
Superintendent

To the extent that their positions are not already identified
above, any MTA employee who is assigned the duties of primary,
secondary or alternate site coordinator for purposes of the SPCC
for each of the Woods, Flynn and Kirkland facilities.



Appendix B

At least two 7205 Chief Stationary Engineers assigned to the
Building and Grounds unit or any successor unit of the SFMTA

At least two 7335 Senior Stationary Engineers assigned to the
Building and Grounds unit or any successor unit of the SFMTA

At least two 9180 Manager VI, or equivalent Senior Operations
Manager for the Building and Grounds unit or any successor unit
of the SFMTA . '

At least one 9182 Manager VIII, or equivalent Deputy Director
for Maintenance of Way, or any successor unit of the SFMTA

At least one 9180 Manager VI, or equivalent Senior Operations
Manager for Bus Maintenance or any successor position

To the extent that their positions are not already identified
above, any MTA employee who is assigned the duties of primary,
secondary or alternate site coordinator for purposes of the SPCC
for each of the Woods, Flymn and Kirkland facilities.
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