212 637 3199 P.002

JAN-20-2006 05:21 212 637 3199

S
J’AMES E. COMEY o F|LE cﬂPY

United States Attorney

Southern District of New York

By: MEREDITH E. KOTLER (MK-9580)
BETH E. GOLDMAN (BG-6247)

Assistant United States Attorney

100 Church Street, 19" Floor

New York, New York 10007

Temp "Tel.: (718) 422-5613:

~-“'\~r-— ~m =, _“._4__"
UNSTED STATES DISTEIE{I'.,_CQUR YK
SOUTHERN DISTRICT OF NEW yoax“"“-‘"-

- e B wr W Er mm s e o omm omm  owm AR Ee e e

UNITED STATES OF AMERICA,
Plaintiff,
-v. =

CITY OF NEW YORK, .
Defendant.

Plaintiff UNITED STATES OF AMERICA, by its attorney
JAMES B. COMEY, United States Attornmey for the Southern District
of New York, on behalf of the United States Environmental
Protection Agendy ("EPA"), for its complaint égainst defendant
-herein alleges as follows: .
| oF ACTION )
1. This is a civil action brought pursuant to section
9006 of the Resource Conservation and Recovery Act, as amended,
{"RCRA"}, 42.U.S;C.'§ 699le, for civil penalties and injunctive
relief against the defendant City of Wew York ({(the “City” or
“defendant¥). This action seeks red?ess for the City’s
violations of rgqui;ementé under RCRA and the regulations

promulgated thereunder, codified at -40 C.F.R. part 280; regarding
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numérous underground'Stﬁraéertank ("0UST"™) systéms that are or
Qere owned and cperated by New York City.

2. The City failed to meet numercus reguirements
mandated by RCRA aﬂd its implementing requlations, including
;eqpirements to: (1) uvpgrade UST systems; (2) provide methods of
release detection for UST systems; (3) maintain and furnish
records coqcerning cqmpliance,with release detection methods;: (4)
'réport, investﬁgate, and confirm suspected releases of regulated
substances:‘(Sj_comply'with performaﬁce.s;andards for new UST
systems; (6) close UST systems; (7) maintain and furnish records
concerning complianee_yitﬁ closure requirements; (8) prcvidé

| notice of existence of ﬁST.systems: and (9) respond to a reguest
 for information regarding UST systems.
JURISDICTTION AND VENUE

3. This éourt has jurisdiction over the subject
matter of this action pursu#ﬁt to .section %006(a) (1) of RCRA, 42
U.S.C. § €991e(a){1), and 28 U.5,C. §§ 1331, 1345, and 1355.
Venue is proper in thi§ district pursuant to section 9006(a) of
RCRA, 42 U.S.C. § 699%e(a), an& 28 U.S.C. §§ 1391 and 1395
because many of the ﬁiolations occurred within this district‘
and/or the defendant resides in this district.

DEFENDANT

4, The City is a municipal corporation organized -

" pursuant to the laws of the State of New York. .
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5. The City owned and/or own§ and operates at least
1600 USTs.
| 6. The USTs owned and cperaﬁed by the City were
and/or are located at at least 400 locations throughout the lew
York City metropolitan area including, but not limited to, the
Bfonx, Brooklyn, Manhattan, Queens, and Staten Island.
7. The USTs owned and operated by the City are

operated by at least 16 agencies or departments of the City.

RCRA_AND THE APPLICABLE REGULATIONS
8. RCRA established a comprehensive féderal
requlatory program for the manggemenf of hazardous wastes. See 42
. U.S.C. § 6901 gt seg. .
9. On November 8, 1984, as part of the Hazardous and
S0lid Waste Amendments ("HSWA™) of 1984 to RCRA, Congress created
subtitle I of RCRA, Regulation of Underground Storage Tanks.

This subtitle I was created in response to the growing number of

groundwater contamination incidents caused by substances leaking
from USTs.

10. Section 9003(a) of RCRA, 42 U.S.C. § €991lb(a),
directs the EPA Administrator to:

promulgate release detection, prevention, and correction
regulations applicable to all owners and operators of
underground storage tanks, as may be necessary to protect
human health and the environment.

11. "Owner™ is defined in section 9001 (3) of RCRA, 42

!

U.5.C. § 6921(3) as:
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{A) in the case of an underground storage tank in use on
November 8, 1984, or brought into use after that date, any
person who owns an underground storage tank used for the
storage, use, or dispensing of regulated substances, and
(B} in the case of any underground storage tank in use

before November 8, 1984, but no longer in use on November 8,
1984, any person who owned such tank 1mmed1ately before the

discontinuation of its use.
12. "Operator” is defined in section 9001(4) of RCRA,
42 U.S.C. § 6991(4), as "any person in control of, or having
responsibility for, the daily operaiion of the underground
storage tank."
13. The definition of "Person,™ pursuant to section
1004(15) of RCRA, 42 U.5.C. § 5903(15!, includes, but is not
limited to, a municipality. '
14. "Underground Storage Tank”™ is defined in section
9001(1)‘05 RCRa, 42 U.s.C. § 699i(1), in part, as:
any one or combination of tanks [including underground pipes
connected thereto) which is used to contain an
accumulation of regulated substances.
15, "Regulated Substance" is defined in section
9001(2) of RCRA, 42 U.S5.C. § 6991(2), as any substance defined in
Isection 101 (14) of the Comprehensive Environmental Response,
Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 9601(14),
including but not limited to, ethylene glycol, and as petroleum.
Petroleum includes, but is not limited to, gasoline and used
motor cil.

16. Section 9002(a) (1) of RCRA, 42 U.s.C.
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§ 659la(a) (1), reaguires each UST owner to notify the designated
state or local agency "of the existence of such tank, specifying
the age, size, type, location, and uses of such tank."

17. Section 9003(c) (1) of RCRA, 42 U.S8.C.

§ 6991b{c) (1), requires the EPA Administrator to promulgate
regulations applicable to owners and opefators of USTs, including
reguirements for maintaining leak detection systems or.a
comparable system or method to identify releases.
 18. Section 9003(c) (2] of RCRA, 42 U.S.C. §

6991bi{c) (2), requires the EPA Administrator to promulgate

‘ regulations applicable to owners and operators of_USTs, including
requirements for maintaining records of any mdnitoring or leak
detection systems.

18, Section 9003{c) (3) of RCRA, 42‘U.S.C. [
6991b(c) (3), requires the EPA Administrator to promulgate
regulations applicable to owners and operators of USTs, including
requirements for reporting of releases and corrective action
taken in response to releases from USTs.

20. BSection 9003(c) (4) of RCRA, 42 U.S.C. §
6991b (¢c) (4), requires the EPA Administrator to promulgate
regulations applicable to owners and operators of USTs, including
requirements for taking corrective action in response to releases
from USTs.

21. Section 9003(c) (5)of RCRA, 42 U.S.C. §
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%991b(c)(5), requires the EPA Administrater to promulgate
regulations apglicable té owners and operators of USTs, including
. requirements for thé closﬁre of tanks to prevent future relezses
of regulated substances into the environment.

22. The regulations promulgéted by the EPA
Administrator pursuant to subtitle I of RCRA are codified at 40
C.P.R. Parts 280 and 281. Most of these regulations became
effective in December 1988. New York State has not :eceivqg
state program approval under section 9004 of RCRA, 42 U.S.C. §
6991c. As a resulrt, the UST federal regulations have been in
effect in New York State since December 1988. |

| 23. Pursuant to 40 C.F.R. § 280.1b{a). "[t)he
requirements of this paft apply to all owners and operators of an’
UST system."”

24. The terms “Underground Storage Tank,” “UST
System,” "Regulated Substance," "Owner® and "Person” are defined
in 40 C.F.R. § 280.12 in a manner consistent with the statutory
definitions.

25; The term “Implemenﬁing Agency” is defined in 40
C.F.R. § 280.12 as EPA, or, in the case of a state with a program
approved under section 9004 of RCRA, 42 U.S.C. § 6991c, or
pursuant to a memorandum of agreement with EPA, the designated
state or local agency responsible for carrying out an approved

UST program.
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26. Pursuant to a memorandum of agreement be:wegn EPA

" and New York State, EPA has designated the New York State -
Department of Environmental Conservation (“NYSDEC”) as the
implementing agency forlcertain aspects of the UST program.
NYSDEC’s responsibilities include, but are ﬁot limitéd to: (1) .
receiving reportS'of_releases, including suspected raleases of
regulated subgtances. see 40 C.F.R. § 280-50, spills and
overfills, see 40 C.F.R. § 280.53, ana confirmed releases, see 40
C.F.R. § 280.61; and (2) receiving notification prior to '
permanent closure or change of service of a UST, see 40 C.F.R. §
280.71. EPA remains responsible for enforcing any failure to
comply with the federal regulations at 40 CFR Part 280.

27. The regulations setting forth the performance
standards for tanks, piping, and spill and overfill prevention
equipment for new USTs are codified at 40 C.F.R. § 280.20. The
‘regulation requires, inter aliga, that UST owners and operators
use spill prevention equipment that will prevent release of
product to the envirbnment when the transfer hose is deﬁachéd
from the fill pipe, except where EPA has determined that
alternative equipment is no less protective of human healﬁh and
environment or where the UST system is filled by transfers of no
more than 25 gallons at one time. The regulation also reguires,
inter alia, that UST owners and operators use overfill prevention

equipment that will either automatically shut off flow into the
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tank when it is no more than 95 percent full or alert the
transfer operator when the tank is no more than 90 percent full
by restricting flow into the tank or triggering a high-level
alarm, except where EPA has determined that alternative equipment
is no less protective of human health and environment or where
‘the UST system is filled by transfers of no more.than 25 gallons
at one time.

28. The regulation setting forth the requirements
governing upgrading of existing USTs is codified at 40 C.F.R. §
280,21, Pursuant to 40 C.F.R. § 280.21(a), by no later than
December 22, 1998, all existing UST systems had te comply wizh
either: (1) the performance standards for new USTs described in
40 C.F.R. § 280.20: (2) upgrade requirements described in 40
C.F.R. §§ 280.21(b)-(d); or (3) closure requirements described in
40 C.F.R. Part 280, subparts F and G.

29. The regulation setting forth the requirements for
notification to designated state or local agencies of information
regarding USTs is codified at 40 C.F.R. § 280.22,

30. The regulation setting forth the general operating
requirements for UST spill and overfill control is codified at 40
C.EF.R. § 280.30., The regulation requires, inter alia, that
owners and operators.ensure that releases due to spilling or
overfilling do not occur, and that the transfer of product to

USTs is monitored constantly to prevent overfilling and spilling
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31. The reg;lations setting forth the reguirements for
UST release detection are codified at 40 C.F.R. §§ 280.40 through
280.45. Puréuant to 40 C.F.R. § 280.40(c), UST owners and
operators had to comply with regulatory release detection
requirements beginning December 22, 1289, but by no later than
Deceﬁber 22,.1993, based on date ¢of installation or presence of
pressurized piping.

32. The regulations setting forth the requirements for
reporting, investigéting. and confirming suspected releases of
regulated substances and spills and overfills are codified at 40
C.F.R. §§ 280.34 and 28B0.50 through 280.33. The régulations
require, inter alia, that UST owners and operators report all
suspected releases and spills and overfills to the implementing
agency within 24 hours. The regulations also require, inter
alia, that UST owners and operators investigate and confirm
suspected~;eleases within seven days.

33. The regulations setting forth the requirements for
temporary and permanent closure of USTs are codified at 40 C.F.R.
§§ 280.70 through 280.74. The regulations reqguire, inter alia,
that when a UST is temporarily closed, ownexrs and operators must
continue operation and maintenance of corrosion protectian and
release detection methods, except that continued release
detection is not :equired if the UST is eﬁpty. " The regulations

also require, inter alia, that when a UST is temporarily closed
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for three months or more, owners and operators must also leave

- vent lines open and functioning, and cap and secure all other
-lines, pumps, manways, and ahcillary equipment. The regulations
further require, ;g;g;_gl;g; that when 2 UST is temporarily
closed for more than 12 months, owners and operators must
permanently close the UST. Permanent closure includes notifying
the implementing agency of intent to permanently close a UST,
emptying the tank and c¢leaning it, removing the tank from ghé

ground or filling it with an inert solid material, and assessing

the UST site for the presence cof relezses.

34. The regulations setting forth the general record
keepinQ requirementé and the specific record kegping requirements
relating to release detection and UST closurerare codified at 40 |
C.F.R. §§ 280.34, 280.45 and 280,74.

35. Section 9005(a) of RCRA, 42 U.S.C. § 6991d(a),
requires any UST owner or operator to furnish to EPA information
relating to such tanks, their ‘associated eguipment and their
contents.

- 36. Section 9006{a) of RCRA, 42 U.S.C. § 699le(a),
authorizes the EPA Administrator to commence a civil action for
appropriate relief, including a permanent or temporary.
injunction, when a person has violatéd or is in viélation of
subtitle I of RCRA or its implementing regulations. .

37. Pursuant to Section 9005(d) of RCRA, 42 U.8.C. §

10
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€99le(d):
(1) Any owner who knowingly fails to notify or submits false
information pursuant to section 69%la(a) of this title shall
be subject to a civil penalty not to exceed $10,000 for each
tank for which notification is not given or false
information is submitted.
(2) Any owner or operator of an dnderground storage tank who
fails to comply with (A) any requirement or standard
promulgated by the Administrator under section 6991b .
shall be subject to a civil penalty not to exceed 510,000
for each tank for each day of viclation.
38. Pursuant to the Debt Collection Improvement Act of
1996, Pub., L. No. 104-134, 110 Stat. ‘1321 (Apr. 26, 1996}, in
1897, EPA adjusted the civil penalties recoverable under 42
U.5.C. § 6991e(d) to up to $11,000 per tank per day of vielation,
for any violation occurring after January 30, 1997. See 62 Fed.
Reg. 35038, 35039, 1697 WL 350894 (June 27, 1997); 40 C.F.R. §§
19.1, 19.2, 19:.4.
TEE DEFENDANY'S STATUS UNDER RCRA
39. The City has been and is an "owner" of USTs within
the meaning of section 2001(3) of RCRA, 42 U.S.C. § 6991(3) and
40 C.F.R. § 280.12.
40. The City has been and is an "o§erator" of USTs
within the meaning of section 9001(4) of RCRA, 42 U.S.C. §
6991 (4) and 40 C.F.R. § 280.12.
41. The City is a "person" within the meaning of

Section 1004(15) of RCRA, 42 0.S.C. § 6903(15) and 40 C.F.R. §
280.12.

11
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42. Pursuvant to sections 9006e(a} and {(d) of RCRA, 42
U.S.C. §§ 69%le(a) and (d), the City is subject to injunctive
relief and is liable for c¢ivil penalties based upon the claims
for relief identified below. |

FIRST CLAIM
Failure to Timely Upgrade UST Svstems

43. Paragraphs 1 through 42 are realleged and
'incorporated herein by reference.

44. Pursuvant to 40 C.F.R. § 280.21(a), not latex than
December 22, 1998, all existing UST systems were reguired to
comply witﬁ either: (1) the performance standards for new USTs
described in 40 C.F.R. § 280.20; (2) upgrade requirements
described in 40 C.F.R. §§ 280.21(b)-(d}; or {(3) closure
requirements describéd in 40 C.F.R. Part 280; subparts ¥ and G.

45. On or about December 21, 1998, the City telephoned
EPA to inform EPA that the City would not be in compliance with
the requirements of 40 C.F.Rl § 280.21 yith respect to some of
its 08Ts.

46. Between approximately 1999 and June 2001, the City
disclosed that hundreds of its USTs were not in compliance with
the requirements of 40 C.F.R. Part 280, and would not be in
compliance until specified dates in 2000, 2001,‘or 2002.

47. Upon information and belief, with respect to the

USTs that the City disclosed to EPA, the City failed to comply

12
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with the requirements of 40 C.r.R. § 280.21 by December 22, 1398.

48. Upon iﬂformation and belief, with reépect to at
least l7i of the USTs disclosed to EPA; the City failed to comply
with the requirements of 40 C.F.R. § 280.21 during 1999.

49. Upon information and belief, with respect to some
of the USTs disclosed to EPA, the City failed to comply with the
requirements of 40 C.F.R. § 280.21 during 2000.

50. Upon information and belief, with respect to some
of the USTs disclosed to EPA, the City failed to comply with the -
requirements of 40 C.F.R.. § 280.21 during 2001.

51. Upon information and belief, with respect to some
of the USTs disclosed to EPA, the City failed to comply with the
requirements of 40 C.F.R. § 280.21 during 2002.

52. Upon information and belief, the City owned and
operated and/o* owns and operates additional USTs that it falled
between December 1998 and 2001, to disclcse to the EPA as USTs
that did not comply with the reguirements of 40 C.F.R. § 280.21.

53. Upon infeormation and belief, with respect to some
of the USTs that tﬁe City failed to disclose to EPA between
December 1998 and June 2001, the City failed to comply with the
requirements of 40 C.F.R. § 280.21 by December 22, 1998,

54. Upon 1nformat10n and bellef with respect to some’
of the USTs that the City failed to disclose to EPA between

December 1998 and June 2001, .the City failed to comply with the

13
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requirements of 40 C.F.R. § 280.21 during 1999.

55. Upon information and belief, with respéct to some
of the USTs that the City failed to disclose to EPA between
Decembef 1998 and June 2001, the City failed to comply with the
requirements of 40 C.F.R. § 280.21 during 2000.

56. Upon information and belief, with respect to some

.of the USTs that the City failed to disclose to EPA between
December 1998 and June 2001, the City failed to comply with the
requirements of 40 C.F.R. § 280.21 during 2001.

57. Upon information and belief, with respect to some
of the USTs that the Citf faiied to disclose to EPA between
December 1998 and June 2001, the City failed to compl& with the
reguirements of 40.C.F.R. § 280.21 during 2002. | -

58. Accordingly, the City failed to comply with the
requirements of 40 C.F.R. § 280.21, and it still fails to comply
with the regulation with respect to some of its USTs.

59. Pursuant to section 9006(a) and (d) of RCRA; 42
U.S5.C. § 699le(a) and (d}), the City is subject to injunctive
relief and is liable for civil penalties, for any'violations on
or after December 4, 1997, based upon the first claim for relief.

SECOND CIAIM

Meth [o) ectio
or US 3te

60. Paragraphs 1 through 59 are realleged and

incorporated herein by reference.

14
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61. Pursuant to 40 C.F.R. § 280.40, the City, as owner
and operator of UST systems, was required to provide a method, or
combination of methods, of r=lease detection for its UST systems
by no later than December 22, 1993.

62. A method of release detection must meet the
general requirements and periormance standards set forth in 4Q
C.r.R. §§§ 280.40, 280.41, 280.42, 280.43 and 280.44. 1In
addition, a method of releass detection must be installed,
calibrated, 6perated, and maintained in accordance with the

. manufacturer’s instructions, including routine maintenance and
service phecks for operability and running condition.

' 63. Upon information and belief, the City failed to
provide a method, or combination of methods, of relegase detection
as reguired by 40 C.F.R. §5 280.40, 280.41, 280.42, 280.43 and
280.44 for many of its UST systems by December 22, 1993.

64. Upon information and belief, the City failed to .
provide a method, or combination of methods, of release detection
as required by 40 C.F.R. §§ 280.40, 280.41, 280,42, 280.43 and
280.44 for many of its UST systems during 1994.

65. Upon information and belief, the City failed to
provide.a method, or combination of methods, of release detection
as required by 40 C.F.R. §§ 280.40, 280.41, 280.42, 280.43 and
280.44 for many of its UST systems during 1995.

66. Upon information and belief, the City failed to

15
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provide a method, or combination of methods, bf release detection
as required by 40 C.F.R. §§ 2B0.40, 280.41, 280.42, 280.43 and
280.44 for many of its UST systems during 1996.

67. Upon information and belief, the City failed to
provide a method, or combination of methods, of release detection
as required by 40 C.F.R. §§ 280.40, 280.41, 280.42, 280.43 and
280.44 for many of its UST systems during 1997.

‘68. Upon information and belief, the City failed to
prbvide a method, or combination of methods, of release detection
as required by 40 C.F.R. §§ 280.40, 280.41, 280.42, 280.43 and
280.44 for many of its UST systems during 1998.

69. Upon information.and belief, the City failed to
provide a methed, or combination of methods, of release detection
as required by 40 C.F.R. §§ 280.40, 280.4.11, 280.42, 280.43 and
280.44 for many of its:UST systems during 1999.

70. Upon information and.belief, the City failed to
provide a method, or combination of methods, of release detection
as required by 40 C.F.R. §§ 280.40, 280.41, 280.42, 280.43 ang
280.44 for many of its UST systems during 2000,

71. Upon information and belief, the City failed to
provide a method, or combinétion of methods, of release detection

as required by 40 C.F.R. §§ 280.40, 280.41, 280.42, 280.43 and
280.44 for many of its UST systems during 2001.

72. Upon information and belief, the City failed to

16
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p#ovide a method, or combination of methods, of release detection
as required by 40 C.F.R.- §§ 280.40, 280.41, 280.42, 280.43 and
280.44 for many of its UST systems durihg 2002.

73. Upon informatign and belief, the City continued
after December 22, 1993 to use many of its USTs throughout the
New York City metropolitan area without utilizing required
methods of release detection. ‘

74. Upon ipforma:ion and belief, the City continued
during 1994 to use many of its USTs throughout the New York City
metropelitan area without utilizing required methods of release
detection.

§5. Upon information and belief, the.City continued_
during 1995 to use many of its USTs throughout the New York City ,
metropolitan area without utilizing required methods of release
detection.

76. Upon information and belief, the City continued
during 1996 to use many of its USTs throughout the New York City
metropolitan area without utilizing required methods of release
- detection.

77. Upon information and belief, the City continued
during 199‘7 to use many of its USTs throughout the New York City
metropolitan area without utilizing required methods of release
detection.

78. Upon information énd belief, the City continued

17
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A during 1998 to use many of its USTs throughout the New York City
metropolitan area without utilizing required methpds of release
detection.

79. Upon information and belief, the City continued
during 1999 to use many of its USTs throughout the New York City
metropolitan area without utilizing requifed methods of release
detection. |

80. ﬁpon information and belief, the City contiqued
during 2000 to use many of its USTs throughout the New York City
metropelitan area without utilizing required methods of release
detection.

81. Upgh information and belief, the City continued
during 2001 tc use many of its USTs throughout the New York City
metropolitan aréa without utilizing reguired methods of relezse
detection. |

82. Upon information and belief, the City continued
and continues in 2002 to use many of its USTs throughout the New
York City metropolitan area without utilizing required methods of
release detection.

B3. Upon information and belief, the City failed after
December 22, 1993 to properly provide, operate, maintain, and/ozx
monitor release detection methods (including ensuring operability
and running condition) that meet prescribed general reqguirements

and performance standards for many of its USTs.

18
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84. Upon information and belief, the City failed
during 1994 to properly provide, operate, maintain, and/or
monitor release detection methods (including ensuring operability
and running condition) that meet prescribed general requirements
and performance standards for many of its USTs.

85. Upon information and belief, the City failed
during 1995 to properly provide, operate, maintain, and/or
monitor release detection methods (including ensuring operability
and running condition) that meet prescribed general requirements
and performance standards for many of its USTs.

86. Upon information and belief, the City failed
during 1996 to properly provide, operate, maintain, and/or
monitor relesse detection methods (including ensurinq operability
and running condition) that meet prescribed general requirements
and performance standards for many of its USTs.

87. Upon information and belief, the City failed
during 1997 to properly provide, operate, maintain, and/or
monitor release detection methods (including ensuring operability
and running condition) that meet prescribed general requirements
and performance standards for many of its USTs.

B8. Upon information and belief, the City failed
during 1998 to properly provide, operate,'maintéin,.and/or
monitor release detection methods (including ensuring operability

and running condition) that meet prescribed general requirements

19
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and pefformance_standards for many of its.USTs.-

89. Upon information and belief, the City failed
dﬁring 1999 to properly provide, operate, maintain, and/or
monitor release detection methods fincluding ensuring operability
and running condition) that meet prescribed general requiréments
and performance standards for many of its USTs.

90, Upon information and belief, the City failed

' duringAZOOO to preoperly ﬁ:ovide, operate, maintain, and/or
monitor release detection methods (including enSufing operability
and running condition) that meet prescribed general requirements
and performance standards for many of its USTs.

91. Upon information éhd belief; the City failed
during 2001 to properly provide, operate, maintain, and/ot
monitor release detection methods (including ensuring operability
and‘running condition) that meet prescribed general reguirements
and performance standards for many of its USTs.

92. .U;on information and belief, the City failed and
continues to fail in 2002 to propexrly provide, operate, maintain,
and/or monitor release detection methods (including ensuring
operability and running condition) that meet prescribed general
requirements and perforﬁance standards for many of its USTs.

93. Pursuant to section 9006(a) and (d) of RCRA, 42
U.S5.C. § 6991e({a) and (d), the City is subject to injunctive

relief and is liable for civil penalties, for any violations on
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or after December 4, 1997, based upon the second claim for
relief.
THIRD CLAIM
ilure to Mainta nd Furnish Release o ords

94, Paragraphs 1 through 93 are realieged and
incorﬁorated herein by reference. ‘

95. Pursuant to 40 C.F.R. §§ 280.34 and 280.45, owners
and oéefato:s are required to maintain and keep available for
inspection records of compliance with release detection
requirements including, inter alia, all written performance
clains pertéining to any release detect;on system used, and the
manner in which the claims have been jusfified or tested
{retention for 5 years from-date of installation):; results of any
sampling, testing, or monitoring {(retention for at least 1 &ear),
except for results of tank tightness testing (retention of the
most recent testing); written documentation of all calibration,
maintenance, and repair of release detection équipment
permanently located on site (retention for 1 year after servicing
work is ‘completed): and schedules of required calibration and
maintenance provided by release detection mgnufacturer (retention
for 5 years from &ate of installation). In addition, pursuant to
sectibn 9005(a) of RCRA and 40 C.F.R. § 280.34, UST owners and
operators must fﬁzﬁish to EPA information relating to USTs, and

cooperate fully with requests for document submission.
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96. Upon inférmation and belief, the City failed and
continues to fail to maintain recordé pertainidg to release
detection for many of its USTs, énd the City failed and continues
+o fail to furnish records pertaining to release detection for
maﬁy of its USTs, as required by RCRA section 9605(a) and 40
C.F.R, §§ 280.34 and 280.45.

97. Pursuant to section 9006(a) and (d) of RCRA, 42
U.5.C. § 69%le(a) and (d), the City is subject to ;njunctiye
relief and is liable for civil penalties, for éhy violations on
or after December 4, 1897, based_upon the third claim for relief.

FOURTH CLAIM
Failur vegti & ar onfi S l Relesses

%98. Paragraphs l'through 97 are realleged and
incorporated herein by reference. |

89. Pursuant to 40 C.F.R. §§ 280.34, 280.50, and
280.53, UST owners and operators must report ﬁo the implementing
agency all suspected releases of regulated subgtances, spills and
overfills,‘and confirmed releases. |

100. Pursuant to 40 C.F.R. § 280.52, UST owners and
cperators must investigate and confixm all-sﬁspected releases of
regulated substances.

101, Upon information and belief, on several occasions
and at several locations, the City failed to report, investiggté

and confirm suspected releases where UST system alarms indicated
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potential releases, in violation of 40 C.F.R. §§ 280.34, 280.50,
280.52, and 280.53.

102. Pursuant to section 9006{a) and (d) of RCRA, 42
U.5.C. § 69%1le(a) and (d), the City is subject to injunctive
relief and is liable for civil penalties, fpr any violations on
or after December 4, 1997, based upon the fourth claim feor
relief.

FIFTH CLATM

Wi ri tandards for W T Svsrems

[}
1]

103. Paragraohs 1 through 102 are realleged and
incorporated herein by reference.

104. Pursuant to 40 C.F.R. § 290-20, all owners and
operators of new UST sys&ems must meet certain performance
‘standards for tanks, piping, and spill and overfill prevention
equipment. In addition, pursuant to 40 C.F.R. § 280.30, owners
and operators must ensure that releases due to spilling-or
overfilling do not occur, and that the transfer of product to
USTs is monitored constantly to prevent overfilling and spilling.

105; Upon information. and belief, the City has failed
to ﬁrovide and/or maintain an operatiOnal'method of overfill
prevention for various UST systems that it owns and operatas.

106. Upon information and belief, the design of the
spill prevehtion equipment for various UST systems owned-énd

operated by the City fails to meet the performance standards and
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requirements in 40 C.F.R. § 280.20.
107. Pursuant to section 9006({a) and (d) of RCRA, 42
U.5.C. § 699le(a) and (d), the City is subject to injunctive
relief and is liable for civil penalties, for any violations on
or after December 4, 1997, based upon the fifth glaim for relijef.
SIXTH CLAIM |

Failure to Comply With Closure

Reaguirements for UST Svstems

108. Paragraphs 1 through 107 are realleged and
incorporated herein by reference. |

109. Pursuant to 40 Q.F-R. § 280.70(c), when a UST
system is temporarily closed for more than 12 months, the owners
and cperétors of that system are required to permanently close
it. The owners and operators musf then report these activities
to the implementing agency, and follow procedures described in 40
C.F.R. §§ 286.71 through 280.74., These procedures include, jinter
alla, completing a site assessment to measure for the presence-of
2 release where contamination is most likely to be present at the
UST site. .See 40 C.F.R. § 280.72.

~110. ﬁpon information and belief, the City faiied,to

permanently close numerocus tanks in viclation of 40 C.F.R. §
280.70¢(c). |

111. Upon information and belief, the City failed ‘to

complete site assessments as required by 40 C.F.R. § 280.72 for

several UST systems.
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112. U§on information and pelief, the City failed to
comply with permanent closure requirements for ﬁumerous UST
systems, in violation of 40 C.F.R. § 2B0.71.°

| 113. Pursuant to saction 9006(a) and (d) of RCRA, 42
U.S.C. § 699le(a) and (d), the City is subject to injunctive
relief and is liable for civil penalties, for any violations on

or after December 4, 1997, based upon the sixth claim for relief.

SEVENIH CLATM
Caj Mai i nd = lo

114. Paragraphs 1 through 113 are iealleged and
incorporated herein by reference.

115. Pursuant to 40 C.F.R. §§ 280.34 and 280.74, UST
ownérs and operators must maintain records capable of
demonstréting'compliance with closure requirements, including the
results of site assessments required under 40 C.F.R. § 280.72
(rétention for at least 3 years after permanent closure). In
addition, pursuant to section 9005(a) of RCRA and 40 C.F.R. §
280,34, 0ST ownerﬁ and operators must furnish to EPA information
relating to USTs, and cooperate fully with requests for document
submission.

116, Upﬁn information and belief, the City failed and

continues to fail to maintain records concerning closure

requirements for many of its UST systems, and the City failed and

continues to fail to furnish records concerning closure
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requirements for many of its UST systems, as required by RCRA
section 9005(a) and 40 C.F.R. §§ 280.34 and 280.74.

117. Pursuant to section 9006{a) and (d) of RCRA, 42

U.S.C. § 698le(a) and (d), the City is subject to injunctive

relief and is liable for civil penalties, for any violatiors on
oxr after December 4, 1997, based upon the seventh claim for
relief.
EIGHTH CLAIM
Fai o id i Existence For UST Svste

118. Paragraphs 1 through 117 are realleged and
incorporated herein by reference.

119. Pursuant to section 9002(a) (1) of RCRA, 42 U.S.C.
§ 699la{a){1), each owner of a2 UST must notify the designated
state or local agency "of the existence of [its] tank, specifying
the age, size, type, location, and uses of [its]) tank.”

.120. Pursuant to 40 C.F.R. § 280.22, for each and every
UST system that the City brought into use after May 8, 1986, the
City was required, within 30 days of bringing tﬁe tank into use,
to submit to the appropriate state or local agency a notice of
existence for the UST system, and to provide all information
regquired by the regulation. 40 C.F.R. part 280, Appendix II
identifies NYSDEC as the state agency designated to rgceive the
notices of existence.

121. Upon information and belief, the City_failed to
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properly register at least two UST systems that it owns and
operates, in violation of section 9002(a) (1) of RCRA, 42 U.S.C. §
699la(a) (1) and 40 C.F.R. § 280.22.

122. pursuant to section 9006(a} and (d) of RCRA, 42
U.5.C. § 6991le(a) and (d), the City is subject to injunctive
relief and is liable for civil penalties, for any violations on
or.after December 4, 1997; based upon the eighth claim for
relief. .

NINTH CLAIM
i ufe Prov o)

123. Paragravhs 1 through 122 are realleged and
inéo:porated _herein by reference.

124, On June 6, 2002, pursuant to Section 9005 of
Subtitle I of RCRA, 42 U.S.C. & 6991d; and 40 C.F.R. § 280.34,
EPA sent a Request for Information letter regarding the City's
USTs to the City’s Deputy Mayor for Opefations.

125. EPA’s June 6, 2002 letter aQVised the City that
failure to answer truthfully and accurately may subjéct the City
to sanctions authorized by federal law.

126. The City submitted certain informatioq in
response to the Request for Information.

127. The City failed to furnish certain other
information in response to the Request for Information.

128. The City’s response to several questions in the .
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Request for Information is, to date, incomplete and inédequa:e.
129. Accordingly, the City’'s incomplete and untimely
response to the Reguest for Information letter was in violaticn
of section 9005 of RCRA, 42 U.S5.C. § 69891d and 40 C.F.R.' §
280.34.
130. Pursuant to section 9006(a) and (d) of RCRA, 42
U.S5.C. § €6991le({a) and {(d), the City is subject to injunctive
relief and is liable for civil penalties based upon the ninth
claim for relief.
‘ PRAYER FOR RELTEF
‘ _ WHEREFORE, plaintiff, the.United States of America,
respectfully prays that this Court grant the following relief:

1. Enjoin the City to comply with all applicable
requirements for subtitle I of RCRA, 42 U.S.C. § 6991 et seoc.,
and its implementing fegulations.

2. Enjoin the City to provide complete resporses to
EPA’s June 6, 2002 Request for Information.

3. With respect to each day of each vioiation of RCRA
end its implementing regulations at each facility owned and
operated by the City, as set forth under claims one through rine
in this Complaint, order the City to pay a civil penalty in an
amount up to $11,000 per tank for each day of violation after and
includiﬁg December 4, 1997,

. 4. Award plaintiff the costs of this action, and such
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further relief as this Court may deem appropriate.

Dated: New York, New York
December 5 , 2002

By:

JAMES B. COMEY

United States Attorney for the
Southern District of New York
Attorney for Plaintiff

United States of America

Prias dadta, Kot

MEREDITH E. KOTLER (MK-9580)

BETH E. GOLBMAN (BG-6247) ,
Assistant United States Attorneys
100 Church Street, 19th Floor

New York, New York 10007

Temp. Tel.: (718) 422-5613

29

P.030-030

TOTAL P.030




	Nature of the Action
	Jurisdiction and Venue
	Defendant
	RCRA and the Applicable Regulations
	The Defendant's Status under RCRA
	First Claim Failure to Timely Upgrade UST Systems
	Second Claim Failure to Provide a Method of Release Detection for UST Systems
	Third Claim Failure to Maintain and Furnish Release Detention Records
	Fourth Claim Failure to Report, Investigate and Confirm Suspected Release
	Fifth Claim Failure to Comply with Performance Standards for New UST Systems
	Sixth Claim Failure to Comply with Closure Requirements for UST Systems
	Seventh Claim Failure to Maintain and Furnish Closure Records
	Eighth Claim Failure to provide notice of Existence for UST Systems
	Ninth Claim Failure to provide information
	Prayer for Relief

