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TO: '. .RegionalAdministrators, Reg'ions'I - X ' . 
. ,' . ,  -RegionalCounsel, Regions I - X :.~ 

Regional Hazardous Waste Management 
 ' D'ivisionDirectors,.Reg'ions I - X 

-I. Ba:kqroum . ,  . .  

EPA must'consider all-available enforcement tools, 

including civil judicial actions, in its efforts to 

encourage PRPs to enter into negotiations and settlement 

agreements for'cleanupof hazardous waste sites:. Section' 

.106(a)of the Comprehensive Environmental Response;'
Compensation, and Liability Act (CERCLA)provides that "when ' 
the President determines t,hatthere may be an imminent and 
substantial endangerment to the public health or welfare or'... ' 

the environment because of an qctual or'threatened'release 
.ofa hazardous,substance frJm a facility, he may require the ~ . .  
Attorney General to secure such relief as may be necessary 

to.abate such danger or Such 'judicialenforcement 

'actionshave an important role to play in the Superfund

Cleanup process, and consideration of,Sect'ion106 judicial

,actionsshould be amintegral part of Superfund case
. .  

mana~gementplanning.1 


.....=;: .. 
. i . , ' .  

.Section1 0 6 i a )  Administrati'veOrders are also useful-
in encouraging settlements. , OWPE is preparing separate
guidance on the use of CERCLA Section 106'(a)Administr'ative . .Orders. . , 

, 

. .  
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. .  
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This guidance provides criteria for consideratidn in 

selecting and initi:.ting Section 106'judicial actions. The 
. . guidance also identifies and discusses issues that should be 

,.consideredin preparation 0f.aSection 106 referral, 


.... 
. .  i;I.. Role of Section 106 

, .  

. 'Section106 judicial actions,can be used as &-
effective enforcement tool against recalcitrant or other 
non-settling PRPS. EPA has found that many parties, when 
faced .withthe threat of an action for injunctive relief, . 
have agreed to conduct response measures.pursuantto a!I consent agreement., Section 106 judicial actions may be ,. 

I 	 brought where either a group of.PRPs refuse to participate
in negotiations on the remedial action or where negotiations 
prove UnSuCCeSSfUl. . In such cases, the Regions.wil1need to 
decide whether-toissue-aSection 106 administrative order' 
'orwhether to refer a Section 1.0.6judicial act.ionto the 

Department of,Justiceas a-lternativesto a Fund-financed 

response. (See section IVbelow). 


. .  	 of Section 106 cases more.eff.icient,since, in reviewing the 
Agency's decisions, courts will not: generally,allow a,.party 

. ,  who.challengesa decision to look'beyondEPA's 
admhistrative record by permitting discovery, hearings, or 

. .  
. .  III. 'Criteriafor Brinaina Section 106'Judicm Actions . , 

, - , . .  . . 
A. -a1 abilitv of PRPs tg coduct the c l e w  

. . I t 

The first criterion to consider'in bringing a Section 

106 jud.i,cial'action
is whether some or all identified PRPs . ,~ 

have'the financial means'to ,conduct'a,response action. AS 
part of the PRP search, the Regional office should assess 
whether the responsible'parties-can
pay for a private party

cleanup,, In niaking,thisdetermination, the Region.should,
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o i ' Financia1. info.rma ,,. i. ;,>
tionrpbrtained on . PRPs,during *% 

' .. the initial PRP-'searci?;''. ' . ,  

o Financial information .obtainedby NE$C; 
, , l . ?  I . .  .,* . .  . . 

..3, ~ i i o Financial inform;:tion contained in'aRCRA 
. .  permit application; 

0 ' 	Financial information 'requiredby the 

Securities',an'd
Exchange Commission '(SEC')

regarding financial statements of,publ,icly


. .  . .  , \traded companies; and 

. .  

o 	Financial information obtained by EPA.in 
conducting title searches of property owned. 
by PRPs. . . , .  . .  

, . , ' For'a ,more'complete descr,iptionof the .performanceof , 
. .  financial assessments, the Regions should.refer to the 

.. August 1987 guidance, Potentiallv ResDonsible partv Search . 
Manual, (OSWER Directive 9834.6)'.'Regionaloffices should 
additionally'contacttheir Regional civil 'investigatorsfor 
assistance in asce,rtainingthe financial viability of 
indiv>id,ualPRPs. 

. I  

.~ .. .-B. Availabilitv 0f Superfund f o r  response actions , , 

A Section,106 judicial action should be considered in a . ' 

number of situations,,including'thosewhere EPA,may.notbe ., 

'ableto use the.Superfuhd'to finance a response action. 
. ' .  Even in cases where fhe.,Agencymight prefer to use the Fund,


and subsequently pursue cost recovery, it may.beappropriate 

to,use.
Section 106 judicial actions where EPA planned to 
conduct a remedial action, but may not be able to obtain 
state agreement to pay for the required.shareof'the . ' 
remedial'action or where;state funding for the particular
site is 'notavailable.' In addition, some.sites will go
without.CERCLA Feder.alfunding since only a limited.number 
.of'NPLsites can'bec addressed with available Fund resources. 

, ' , .Evenwhere Fund money is.available,,the 'Regionsshould 
, /  . ' consider issuing Section 106 AOS and,'where appropriate in 

light of the criteria set forth herein, filing Section '106 
judicial actions. " ,  

> 
, .  . .C. Proof Of PRP V S  section 106 liab-ility ', ' :,~i 

. .  , , _  

To prove a Section 2 166 case 'against,eachPRP, the're 
'; 	 must be evidence that.eachsuch PRP named in the.106action 
is liable under Section..l06. Parties who are 1.iableunder 
Section 106 include but are not limited to those ClaSSeS O'f 


' . '  

. . . ,  
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parties iiable under Section 107. , Before referring a 6 

Section 106 case, therefore,the.Region :mustevaluate'each..' PRP in light of the -elementsof Section 106 liability and . .the potential defenses that may be raised pursuant to 
Section 107(b). . .-, . 

-> 
, , ,. 

. . . . .  I
D. J3videnre of . .  subsmtlal1- e- 1/ 

In a judichl action brought under Section 106, EPA'':~
' must also be able to prove that,.bec-auseof a release or 

threat 0f.arelease of a hazardous substance from a 

,facility,.
an imminent'and substantial.endangerment may exist 
at that.facility.. In making this determination,the. 
Reg'ionalOff-ice, should*review,the arlequacy of'the ' 

administrative.record'to'support.evidence of ,'imminentand 
substantial endangerment. The record to support such,a' : 

finding.wil1likely includ,eevidence obtained through
inspections and .investigations. 

, . , 

An endangerment~assessmentor~riskassessment, wb'i'chis 
.part of the record, will provide documentation for proof of. 
an i,qinent&d substanti,alendangerment, and may 'serveas' 
the'basis for a Section 106 admin'istrativeorder or Section ' . . 

106 complaint: Where available, the.assessmentprepared by 
. ,  	the Agency should consider the results of.anyhealth 

assessment prepar,ed'byATSDR. For remedial-actions, the 
risk assessment 0.r pub1i.chealth evaluation conducted~by . , ,~, 

EPA, the State; or PRPs at the'siteshould generally be 
adequate to support the finding,ofimminent.andsubstantial 
,endangerment.;.The materials supporting the finding'of an . -

endangerment should be,carefully reviewed and incorporated 
in the^ administrative.record. . .  

, , .  , 

Case :law on.Section 106.ikinent .andsubstantial,

endangerment provides the following additional guidance:


. , 

, . o Imminent'Ad sbstantial endangerment'may 
, , ,', be to the public.health plt welfare a.the . ,

,
, 

. 

environment; ., , . .. .  
. .  

0' "EndangermentIt.isnot actual harm. but a 

threatened or potential harm: 


, . ,. 

o "Endangermente8is 'imminentif factors'giving

rise to it.arepresent, even though harm may 

, . , : , not ,be'realizea for years. , 

, .  . 

, .  , . 

,~ 
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..~.,.$.4!,
0,~...,,!1.~ndangerment~~
is'substantial if th'ere is 

. . 'reasonablecause for conceyn that someone.or ' ., 

something may be exposed t0.a risk of harm - - by a release or threatened release of'a 
sul;tance'!if'remedialaction'is
..1 , 	 ha.?..-dous 

not taken. , , 

W Ethvl v. EPA, 541 F.Zd ,1 (D.C. Cir.',1976)(a, 
.-), sert. denieg; 426 U . S .  941 (1976); B. F. Goodrich v,
Murtha, Civil NO. N-87-52 (D.Corn'..OCt.,24, 1988); United 
States v. Ottati 6'GOSS. Inc.,,630 F. Supp. ,1361(D.. N . H .  
1985); united States v. conservation Chemical Co., 61'9 F. 
supp. 162 (w.D. Mo. 1985); United States v. Sevmour 
Recvclinq CorD, ,. 618 F. SUpp. 1 (S.D. Ind. 1984). . . 

. , 

. .E. Strensth 0f administrative recorg ' . 

Under CERCLA, judicial review of response sklection 
decisions.should be based on the administrative record 
supporting the decision.. Thus, it is essential that a 
complete, thorough administrative record in support of all 
pertinent Agency response-decisionsthat'willbe subject to 
litigation be compiled prior to referral. "Admin-. 
istrative Records for Decisions on Selection of CERCLA"' 
Response Actions ,It May Z9,,1987, 0,SWER; Proposed National, 
Oi1,andHazardous Substances Pollution Contingency'Plan, 53 
Fed. Reg. 51,394 '(1988) (Subpart I) (!tobe,codifiedat 40 
C'.F:R ., Part 300) . 

F'. Identification of reauired resDonse action \ .. 
It will generally be more effi'cientto bring a:Section 

106 action here a ROD has identified a specific response
action that the PRP,scan implement. The Regional Office may 
not want to pursue'acase where it anticipates substantial 
difficulties in describing in detail'theactivities 
necessary to carry out the selected remedy. For'.exampIe, 
to enable,EPAto request more specific relief in the 
referral; it may be appropriate,forEPA to use .Fundmoney
for the.remedia1 design (RD) prior to referring,,aSection . . " ' 

106 judici'alaction for remedial action (RA). 

G. 	 Blativelv few rem0nsible Darties reuresentins 

uubstantial conrributlo
' n. 

. , ....... I 
~ r ; 
deciding whe;;;ier.tc refer 'asection io6 case, it is 


generally preferable to refer a case,'whichdoes not involve 

numerous PRPs,.dueto.thecomplexities and resource 
implications of litigation ,withmultiple parties. . .  



, > 

However, where there are large numbers of PRPs 

invoived, litigation may'bemanageable where similar,issues 


. ,  	 or defenses wouid,beraised by multiple PRPs. Thus, a large . ~ 

number of PRPs should not necessarily defeat.further 
corsider.ationof a Section IC;, judicial action; particularly 

~I ,, if '.:he'Region .believesthat i .. Section 106 action may
encourage,thePRPsto organize and coordinate a response
action. It is also generally preferable to bring the 
Section 106 action against the,group of PRPs whose 
'contributionsrepresent a substantial percentage of the , 
q&.ntities-ofhazardous.substancesat a site. 

. . ?  . ,H., No circumstances indicatinu an Immediate threat 
to uublic health: welfare. or environmenr 

. < 

Emergency circumstances which present &I immediate 
threat to health;welfare, or env.ironment,-suchas a fire or 

. .  	 explosion, should generally not be the subject of a'section 
106 judicial action. These situations will likely arise 
where EPA determines that it must'conduct time-critical 
removal actions'. In some cases, however, EPA may still have 
sufficient time to issue an administrative order, and then 
decide to use the Fund if compliance is not achieved.' 

8 

In addition, even where EPA has taken emergency.action, 

'a Section 106'actioncould be initiated later to compel

remedial action. AS noted above, OWPE is developing
guidance on the.useof ,Section106'administrativeorders./ 

. .  

iIV. 	 Issues to be Considered in Preuaration Of Section 

106 Referrals 


, , 

Once the Regional office has made a decision to prepare 

a Section.io6referral, it needs to review the following

issues in particular: (1) which defendants to nime in~the 

'action;( 2 )  when to bring a Section 106 judicial action; and, ,  

( 3 )  the relation of Sectiqn 106 administraFive orders to 
Section 106 judicial actions. 

, 

A. m t i e s  'Named in Section 106 Judicial Action ! 
.\ 1 ,  

A Section.106referral may be brought against some,or
'allof.the~PRPs
identified at a site. In determining which 

parties'to name in,aSection.l.06judicial action,

consideration Should be given to.3he volume'and nature of
- .. . the waste'contributedby each,party,the involvement of. , ~ 

parties such as prior owners, the financial position of,each 

the,strength of liability evidence'aga'insteach
party ,:and,, 


party. Where EPA,has reached a settlement with some Of the 

parties to perform a portion.ofthe response action, EPA 


, , . 

. .  . ,  



will consider a section 106 case to require the remaining

non-settling parties to perform 'some,$of
the response work. 

This process.pis-somet:imcsre'ferred:!,eo%:as


I, ., I 
a "carve-out" 

settlement. .. 
. .  

, B .  3imina of Section 1Q' Judicial ActipIlS .*.. 
_ _ . a .  -

, . .  
' .  The Section 106 case t0"require PRPS,to perform

remedial work should generally be brought after the PRP 

search has.been completed and after the ROD has been signed.. 

A Section,l06complaint to require performance of a removal 
action Should be fi1ed"afteran adequate administrative 
record has been compiled to suppo,rtthe.remova1. The 

administrative record in,supportof all EPA response

decisions should be completed prior to referral. In'any . 
case, a Section 106 action should generally not be referred 
until after PRPs have been given notice and'anopportun.ity 

to perform removal or remedial actions themselves.. In order 

to more fully integrate Section 106 judicial actions into 

the Superfund enforcement program, the Region should include 

a strategy for use of a Section 106 judicial action in its 

case management planning process'. 


C. lation to section 106 Administrative Orders 


The Region-shouldgenerally issue a Section 106 
administrative order before referring a Section 106 civii 
judicial case. ' In drafting an order that may be enforced in 
the event of noncompliance, the Regions should consider who 
will be named in a judicial action. The order should be 
specific as to the action to be.taken, and'theRegion should 
be prepared to defend the order in an enforcement 
proceeding.2 ' A.section 106 administrative order :will 
generally take less time to prepare and serve than referral 
and filing of a Section 106 complaint. A l s o ,  violation of a 
Section 106 order will set up a punitive damage action under 
Section 107 and/or a penalty action under section 106. In 
addition, enforcing an order rather than'seekingto compel
injunctive action in the first instance should further 
support record review. In cases where it is very likely , ,  

that a judicial action.wil1follow the issuance of an order, 

It has now been established that pre-enforcement

review of such an order is impermissible. Section 

113(h) of CERCLA,-42U . S . C .  Section 9613(h); Solid SL&e 

c . CircL'its. Inc. v. EP&, 812 F.2u 383 (8th Cir. 1987); waQner
Seed co. v. Daqqett, 800 F.2d 310 (Zd Cir 1986); �lames v, 
Y.S. District court for the W.D. Wash,, 800 F.2d 822 (9th
Cir. 1986). , 
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it may be worthwhile to plan in advance to prepare the order 

to be issued and the referral simultaneously. 


J .  
Where EPA does not achieve compliance with the 

administrative order, it must decide whether to refer a 
Se tion:'106 action tqthe DE )artment of Justice for judicial
acLion or to undertake a Fund-financed response and seek 
cost recovery, penalties and treblepamages later. In 
making such a decision, the factors discussed in Section I11 
above should be considered. 

V. Disclaimer 


This memorandum and any internal procedures adopted

for it.s implementation are intended solely 'asguidance for 

'employeesof the U . S .  Environmental Protection Agency. It '. 

does not constitute ruiemaking by the Agency and may not be 
relied upon to create a right or .abenefit, substantive or 
procedural; enforceable at law or in equity, by any person.
The,Agencymay take action at variance 'with,thismemorandum 
or,its internal implgmenting procedures. 

V I .  -
Please contact Belinda Holmes of OECM-Waste at (FTS)


382-2860 if you have any questions on this guidance. 


. .  

I 
I 
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