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Guldance on CERCLA Section ‘106 Judicial Actions
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" _Regional Administrators, Regions I - X
Regional Counsel, Regions I - X :

Regional Hazardous Waste Management
Division Directors, Reg1ons I -X

EPA must consider all available enforcement tools,
including civil judicial actions, in its efforts to
encourage PRPs to enter into negotiations and settlement
agreements for cleanup of hazardous waste sites.  Section’
106{a) of the Comprehensive Environmental Response, .
Compensation, and Liability Act (CERCLA) provides that "when
the President determines that there may be an imminent and
substantial endangerment to the public health or welfare or ..
the environment because of an actual or threatened release
.0f a hazardous .substance from a facility, he may require the -
. Attorney General to secure such relief as may be necessary

Co to abate such danger or threat.®* Such judicial enforcement
‘actions have an important role to play in the Superfund
Cleanup process, and consideration of’ Section 106 judicial -
~actions should be an. integral part of Superfund case
management planning.
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Sect1on 106(a) Admlnlstratlve Orders are also useful.

in encouraglng settlements. OWPE is preparing separate ]
guidance on the use of CERCLA Sectlon los(a) Admlnlstratlve

Orders.



This gu1dance prov1des c¢riteria for consideration in .
selectlng and initicting Section 106 judicial actions. The
guidance also identifies and discusses issues that should be

‘con51dered in preparation of a Sectlon 106 referral
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Sectlon 106 judicial actions can be used as an
effective enforcement tool agalnst recalcitrant or other
non-settling PRPS. EPA has found that many parties, when
faced with the threat of an action for injunctive relief,
have agreed to conduct response measures. pursuant to a
consent agreement, . Section 106 judicial actions may be .
brought where either a group of PRPs refuse to participate
in negotlatlons on the remedial action or where negotiations
prove unsuccessful. . In such cases, the Regions will need to
decide whether- to issue a Section 106 administrative order
or whether to refer a Section 106 judicial action to the
Department of, Justice as alternatives to a Fund- financed
response (See Section IV ‘below}.

We reallze that substantial resources are often needed
to support Section 106 judicial actions. However, the
passage 0of SARA has strengthened the government's position
that judicial review of any issue concerning the adequacy of
any selecteq response action is limited to the facts in the
administrative record. Record review will make 11t1gat10n
of Section 106 cases more eff1c1ent since, in reviewing the
Agency’s decisions, courts will not- generally- allow a. party
who challenges a decision to look beyond EPA’s
administrative record by permlttlng discovery, hearings, or
additional fact finding. In particular, courts will not
11kely permit persons challenging EPA's response decision to
depose Agency decision-makers, staff, or contractors on-
deliberations which lead to the decision.
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_The first criterion to consider in bringing a Section
106 judicial ‘action is whether some or all identified PRPs
have the financial means to-conduct a, response action. As
part of the PRP search, the Regional coffice should assess
whether the responsible parties-can pay for a private party
Cleanup. In making this determination, the Region. should,

.as early. as possible, issue a buperfund Section 104(e) .

1nformat10n request to all 1dent1f1ed PRPs. The Region may
also review the following sources of financial data:




?Qr'a.mofe'complete descfiption of the performance of

.’

yF1nanc1a1 1nformat10n§obta1ned on PRPs dur1ng

the 1n1t1a1 PRP search
F1nanc1a1 1nformat10n obtalned by NEIC

FlnanCIal 1nf0rm¢t10n contalned 1n a RCRA

‘permlt appllcatlon,

‘Financial information Tequired by the

Securities and Exchange Commission (SEC) -
regardlng financial statements of publlcly
traded companies; and

Financial 1nformation obtained by EPA .in

cconducting tltle searches Of property owned ‘

by PRPs.

<.

financial assessments, the Regions should refer to the

August 1987 guidance, Potentially Bgsggnggglg Party Search
Manual, (OSWER Directive 9834.6). "Regional offices should

additionally contact their Regional civil investigators for

assistance in ascertaining the f1nanc1al viability of
1nd1v1dua1 PRPs. . ‘

B.

A Section 106 judicial actioﬁ should be considered in a .
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“number of situations, ‘including those where EPA may. not be.
‘able to use the.Superfund to finance a response action,

Even in cases where the.Agency might prefer to use the Fund:
and. subsequently pursue cost recovery, it may be approprlate

to use: Section 106 judicial actions where EPA planned to
'conduct a remedial action, but may not be able to obtain
state agreement to pay for the required share of ‘the -
'remedlal aqtlon or where.state fundlng for the partlcular
site is not available. In addition, some sites will go
without -CERCLA Federal funding since only a limited number

.of NPL sites can be addressed with available Fund resources.

Even where Fund money is available, -the Regions should
1ssu1ng Section 106 AOs and where approprlate in

consider
light of
-judicial

. C.

the criteria set ‘forth hereln f111ng Sectlon 106
actlons :
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'To prove a Section 106 case against each PRP, there

must be evidence that each such PRP named in the 106 action

ig liable under Section, 106. Parties who are liable under

Section 106 include but are not limited to those classes of

'
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partles llable under Sectlon 107 Before referring a =

' Section 106 case, therefore, the Reglon must evaluate each

- PRP in light of the elements of Section 106 liability and
the potential defenses that may be raised pursuant to

- Sect10n 107(b). . ‘

b

. , In a Jud1c1al act1on brought under Section 106 EPA -
must ‘also be able. to prove that,, because of a release or ’
‘threat of .a release of a hazardous substance from a
facility, an 1mm1nent and substantial. endangerment may exist
at that facility. In maklng this determination, the
Regional Office- should review the- adequacy of the :
administrative record to support - evidence of dimminent and
substantial endangerment The record to support such a
finding will likely include evidence obtalned through
1nspect10ns and 1nvestlgat10ns

An endangerment assessment or.riskx assessment whlch is

.part of the record, will provide documentation for proof of.
an imminent and substantlal endangerment, and may serve as.
the basis for a Section 106 administrative order or Section
106 complaint. Where available, the.assessment prepared by
" the Agency should consider the 'results of any health
assessment prepared by ATSDR. For remedial- actions, the
risk assessment or public health evaluation conducted by
EPA, the State, or PRPs at the site should generally be
_adequate to support the finding of imminent. and substantial
.endangerment., The materials supporting the finding of an -
endangerment should be carefully reviewed and incorporated
1n the admlnlstratlve record ‘

Case 'law on Sectlon 106 1mm1nent .and substant1al
endangerment prov1des the follow1ng add1t1ona1 gu1dance~

.. Q Immlnent and substantial endangerment may
© be to the publlc health or welfare or- the
environment ;

o "Endangerment" is not actual harm, but a °
threatened or potent1a1 narm- .

o '"Endangerment" is 1mm1nent 1f factors g1v1ng
rise to it . are present, even though harm may
..t - not be realized for years. .
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o, -"Endangerment" is subs"antlal if there is
‘reasonable cause for Cohicern that someone.or
something may be exposed to a risk of harm

- - by a release or threatened release of a
' haz..dous sul.tance'if remedial action is
not taken. .

| See Ethvl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976) (en
‘banc), cert, denied; 426 U.S. 941 (1976); B. F. Goodrich v,
Murtha, Civil No. N-87 52 (D Conr’. Oct. 24, 1988); United

S Vv i . 630 F. Supp 1361 (D. N.H.
. 1985); Mﬁ_gwu_cm; 619 F.
Ssupp. 162 (W.D. Mo. .1985); Uni |
Recycling Corp., 618 F. Supp. 1 (S.D. Ind. 1984).
E., re _of inistrative recor

Urider CERCLA, judicial review of response selection

. decisions- should be based on the administrative record
supporting the decision. Thus, it is essential that a
complete, thorough admlnlstratlve ‘record in support of all
pertinent Agency response decisions that will be subject to
litigation be compiled prlor to referral. See “Admln—
istrative Records for Decisions on Selection of CERCLA ' -
Response Actions," May <9, 1987, OSWER; Proposed,Natlonalh
0il and Hazardous Substances Pollution Contingency Plan, 53
Fed. Reg. 51,394 (1988) (Subpart 1) (to be codified at 40
C.F.R. Part 300) B ' B

F. ntifi ion X ir e n i \
. It will generally be more efficient to bring a.Section
106 action where a ROD has identified a specific response
action that the PRPs can implement. The Regional Office may -
not want to pursue a case where it ant1c1pates substantial
¢ifficulties in describing in detail the activities -
necessary to carry out the selected remedy. For example,
to enable EPA to request more specific relief in the
referral, it may be appropriate for EPA to use Fund money .
for the remedlal design (RD) prior to referring a Section
106 Jud1C1al action for remedial actlon (RA).

In decsdlng whe,ner ti& Lefer 'a Sectlon 106 ‘case, it is
generally preferable to refer a case which does not 1nvolve
numerous PRPs, due to the complexities and resource
implications of lltlgatlon with multiple parties. . N
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‘However, where there are large numbers of PRPs
. involvedqd, litigation may be manageable where similar 1ssues
or defenses would, be raised by multiple PRPs. Thus, a 1arge
number of PRPs should not necessarily defeat - further
corslderatlon of a Section 1C 3ud1c1al action, part1cular1y
if - he Region believes that z. Section 106 actlon may
encourage the PRPs to organize and coordinate a response
action. It is also generally preferable to bring the
Section 106 action against the group of PRPs whose .
contributions represent a substantlal percentage of the
quantltles of hazardous substances at a site.
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Emergency 01rcumstances which present an immediate
threat to health, welfare, or environment, -such as a fire or
explosion, should generally not be the subject of a Section
106 judicial action. These 51tuat10ns will likely arise
where EPA determines that it must ‘conduct time-critical
removal actions.  In some cases, however, EPA may still have
sufficient time to issue an administrative order, and then
decide to use the Fund'if compliance is not achieved.

In addition, even where EPA has taken emergency action,
‘a Section 106 action could be initiated later to compel -
remedial action. As notéed above, OWPE is developing

guidance on the use of Section lOB'administrative orders.,

106 Referrals

Once the Regional office has made a decision to prepare
a Section 106 referral, it needs to review the following
isstes in particular: (1) which defendants to name in the
‘action; (2) when to bring a Section 106 judicial action; and
(3) the relation of Sectlon 106 adm1nlstrat1ve orders to
Section 106 Jud1c1a1 actions.. -

A. Pparti N 3 in s . 106 Judicial . :
A Section 106 referral may be brought against some or
all of the PRPs identified at a site. 'In determining whlch
parties to name in a Section 106 judicial action, - ‘
consideration should be given to- +he volume and nature of
the waste contributed by each party, the involvement of,
- parties such as prior owners, the financial p051t10n of each
party, and the, strength of liability evidence against each
party. Where EPA-has reached a settlement with some of the
parties to perform a portion .of the response action, EPA
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will consider a Section 106 case tO require the remaining
non-settling partles to perform somegof the response work.
This process+4is sometimes referred. thas a "carve out™
settlement. ‘

. B. ILmL;a_Qi_sggL;Qn_lQ _Juﬂlglal_hsilgng -

" The Section 106 case to require PRPs. to perform
remedial work should generally be brought after the PRP
search has been completed and after the ROD has been signed.
A Section 106 complaint to require performance of a removal
action should be filed after an adequate administrative
record has been compiled to support the removal. The
administrative record in support of all EPA response
decisions should be completed prior to referral. In any
case, a Section 106 action should generally not be referred
until after PRPs have been given notice and an opportunity
to perform removal or remedial actions themselves.- In order
to more fully integrate Section 106 judicial actions into '
the Superfund enforcement program, the Region should include
a strategy for use of a Section 106 judicial actlon in its
case management plannlng process.

C. L ion Administrativ

The Region-should generally issue a Section 106 N
administrative order before referring a Section 106 civil
judicial case. ' In drafting an order that may be enforced in
the event of noncompliance, the Regions should consider who
will be named in a judicial action. The order should be
specific as to the action to be" taken, and the Region should
be prepared_to defend the order in an enforcement ‘
proceeding. 2 A section 106 administrative order will \
generally take less time to prepare and serve than referral
and filing of a Section 106 complaint. Also, violation of a
"Section 106 order will set up a punitive damage action under
Section 107 and/or a penalty action under Section 106. 1In
addition, enforcing an order rather than seeking to compel
injunctive action in the first instance should further
support record review. In cases where it is very likely = .
that a judicial action will follow the issuance of an order,

N

2 It has now been established that pre-enforcement
review of such an order is impermissible. See Section
113(n) of CERCLA,-42 U.5.C. Section 9613(h); Solid State
Circuits, Inc, v, EPA, 812 F.2d 383 (8th C1r. 1987); Hagner
Seed Co. v, Daggett, 800 F.2d 310 (2d Cir 1986); Ba;nga_EL
" U.S. District Court for ;ng W.D, Wash, 800 F. 2d 822 (9th,

‘Cir. 1986) \



it may be wortnwhile to plan in advance to prepare the order

- to be issued and the referral simultaneously.

2.

Where EPA does not achieve compliance with' the
"administrative order, it must decide whether to refer a
Se tion>106 action tq the De rartment of Justice
acuvion or to undertake a Fund-financed response and seek
Cost recovery, penalties and treble damages later. 1In

making such a decision, the factors discussed in Section III
above should be considered.

V. i aimer - .

This memorandum and any internal procedures adopted
for its implementation are intended solely as guidance for
‘employees of the U.S. Environmental Protection Agency. It -
does not constitute rulemaking by the Agency and may not be
relied upon to create a right or a benefit, substantive or
procedural, enforceable at law or in equity, by any person.
The Agency may take action at variance with this memorandum
or its internal implementing procedures.

V1. ‘Adency Contact

Please contact Belinda lemes of OECM-Waste at (FTS).
382-2860 if you have any questions on this guidance,

for judicial
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