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MEMORANDUM

SUBJECT: Revisions to the Interifn Guidance on PRP Participation
in Repedial énéestigations and Feasibility Studies

»

FROM: J. Winstor/ Porter
Assistant Administrator

TO: Regional Administrators,.Regions I-X

Attached please find a copy of the revised "Interim Guidance
on PRP Participation in Remedial Investigations and Feasibility
Studies" (OSWER Directive number 9835.1a). I have approved the
modifications to this memorandum. This version is now identical
to that which appears as "Appendix A"™ in the October RI/FS

guidance (OSWER Directive number 9355.3-01).

Attachment
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SUBJECT: - Revisions to the Interim Guidance on PRP Participation

in Remedial Investigations and Feasibility Studies

i AR
FROM: Bruce M. Diamond, Directofé%%%%giﬁ—f“ e
: Office of Waste Programs Erifércement

TO: - J. Winston Porter
Assistant Administrator

Attachedqd please flnd a copy af the reVLSed ”Interlm Guldance
on PRP’ Participation in: ‘Remedial Investigations and Fea51b111ty .
Studies" (OSWER Directive number 9835.l1a). The lnterlm guidance
was originally signed by you in'May of 1988.

r

e

In June and August of 1988, my office received memoranda -
from the Department of Justice pointlng out that PRP attorneys
had seized upon certain words in the- ‘May. 1988 PRP part1c1patlon_
guidance and turned them against us. Also, following issuance of

the PRP participation guidance,  in October of 1988'you approved a

revised RI/FS guidance developed by CERR. Consequently, the May
1988 PRP participation guidance has been revised to conform to
the October 1988 RI/FS guidance and correct inconsistencies
identified by the Department of Justice.

The revisions which were made to the "Interim Guidance on
PRP Participation in Remedial Investigations and Feasibility
Studies". (OSWER Directive number 9835.la) did not affect the
policy aspects of the guidance. They incorporated additional
comments which were supplied to our office by various parties,
including the Department of Justice, after the guidance had been
signed and distributed. The revisions were also agreed upcn by
the Office of Emergency and Remedlal Response. The revisions are
summarized below.

1. The May 1988 PRP participation guidance (Directive number
9835.1a) references an outdated draft of the RI/FS guidance
(9355.3-01). Changes were made to reference the October
1983 RI/FS guidance. :

L] St
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The May 1988 PRP participation guidance was revised so that
work plan deliverables parallel the RI/FS guidance more
closely. The model RI/FS Statement of Work (SOW) which is
currently under development will provide additional
specificity on the individual deliverables that are
appropriate for a PRP RI/FS. '

The May 1988 PRP participation guidance stated that
"consultants that are PRPs at the site may not conduct or
assist in the conduct of the RI/FS." This statement was
unclear and therefore removed.

Throughout the May 1988 PRP participation guidance, it was
implied that prior to signing an Administrative Order, PRPs
should demonstrate their gualifications and willingness to
perform an RI/FS through submission to EPA of a SOW or work
plan. The guidance was revised to clarify that such a step
may follow the Administrative Order.

The May 1988 PRP participation guidance implied that
indirect oversight costs are always paid by PRPs. New
wording was provided to allow more flexibility and provide
consistency with the settlement 1ncent1ves/dlslncent1ves
concept.

The May 1988 PRP participation guidance was revised to
remove statements which bound EPA to reviewing and approving
all work plans and/or modifications to work plans "as soon
as they are developed and submitted for review."

The May 1988 PRP participation guidance was revised to
remove references to any type of an "oversight management
plan" since such a document is not really necessary.

The May 1988 PRP participation gquidance was revised to

clarify a footnote which implied. that EPA may provide

oversight of state oversight act1v1t1es.

Additional grammatlcal and word choice changes were also
made to the May 1988 PRP participation guidance. These
changes provided no alterations to the policy set forth in
the guidance.

To 1nform the Reglons of the revisions that have been made

to.the May 1988 PRP participation guidance, a copy of the revised
guidance will be sent to them. I have attached a transmittal
memorandum for your signature. For further information

concerning these minor revisions, please contact Carrie Capuce
(FTS 382-7739) of my staff. '

Attachment


http://pro7i.de

b Lo o : .
A . ~ - ' .
. . te P . . - -
(- 3 - L - r- - - " SF L z
. - .
- . - - e 4
[ . . () - PR | 8 A -
i ) - ’
P . - oLt & s N : T
- - - - . A
' T s L ' ! vV v N
A . . ‘
.« *a P - B -t -~ . -
. . [ “a - . - A vl d
i ' - . -
: : Joo i : . - .
R v - ot - - 4 . N
a . - - - e . - - N P
oo T z ' L -
s - R
- . , - 3 ¢ .
P - P ' . .
PR et s . a, .
- ! ' . - . .. B -
t . : I i A A
- . [N R PN .. 4 ‘v
. P —— - I . -
i . . 1 - [ t . ¢
' ,‘ N b - —l i" . * - - 1 . *
. . ~— = .
- - . - - Eoee @ A
- _' - - N I : . P . [ -
. .. . ! v . . . . “
- L .. .. _hppendix A
‘. AN B . . . . B I 4 e
- r v 3
- i

..+ . INTERIM GUIDANCE ON PRP BARTICIPATION
o IN THE RI/FS PROCESS ~

.
:
S e T T - 3 L e 0 : .
. v [
[ YL - - [ ! - .l
it
- 1, AR J\J FE
P Al Yoy + o ,"l‘ ',5‘ oL
- .- - r . .- -
. HEN it . - . . :
. . - e . . B - - -
1 e PR -r v ¥ [ N =g PR - . -
— - e, - - - - - - - - -
P - 4 . . - t ., b > ) Tol.
Yo P R ¢ 1 N o - N
. . . . v+
. PR . - .
' L] e g L e En f r . - &
. .. - -
2 . - at , -
L . Vo, R T v
. - . ‘'t s by -
- / " R ! xr
. e .
- - - &
.
.
i-
= -‘- :.[-‘4 W . . ; - N
. - - - - ‘
' e . - £ N
P A T Wt T .
. ' - .
. . . P v . -
L . - N o1 t -
' - . - - o : .
E ' (. -~ - .
. et y "ot P

"T378/040/1

.y

)




Appendix A

INTERIM GUIDANCE ON PRP PARTICIPATION
IN THE RI/FS PROCESS®

I. INTRODUCTION

This memorandum sets forth the policy and procedures governing the
participation of potentially responsible parties (PRPs) in the develop-
ment of remedial investigations (RI) and feasibility studies (FS) under
. the Comprehensive Environmental Response, Compensation, and Liability
Act (CERCLA}, as amended by the Superfund Amendments and Reauthorization
Act (SARA) of 1986. This memorandum discusses:

o The initiation of enforcement activities 1nclud1ng PRP search-
es and PRP notification;

o The circumstahqes in which PRPs may conduct the RI/FS;

° The development of enforceable agreements governing PRP RI/FS
activities; '

o Initiation of PRP RI/FS activities and oversight of the RI/FS
by EPA;

o EPA control over PRF RI/FS activities; and

o PRP participation in Agency-financed RI/FS activities.’

More detailed information regarding each of the above topxcs is
included in Attachments 1-4 of this appendix,

This document is consistent with €ERCLA and EPA guidance in effect
as of Octcber 1988, and is intended to supersede +<he March 20, 1984 mem-
orandum from Assistant Administrators Lee M. Thomas and Courtney M. Price
.entitled "Participation of Potentially Responsible Parties in Develop-
ment cof Remedial Investigations and Feasibility Studies Under CERCLA"
(OSWER Directive No. 9835.1). Users of this gquidance should consult the
RI/FS Guidance or any relevant guidance or policies issued after dis-
tribution of this document hefore establishing EPA/PRP responsibilities
for conducting RI/FS activities. Additional guidance regarding proce-
dures for EPA oversight activities will be available in the Office of
Waste Program Enforcement's (OWPE) forthcoming “"Guidance Manual on

*This memorandum was signed by the AA OSWER and released for distribution
on May 16, 1988. Technical clarifications/updates have been made to
this guidance for insertion into Appendix A of the "Interim Final
Guidance for Conducting Remedial Investigations and Feasibility Studies”
(October 1988-0SWER Directive No, 9355.3-01) (Referred to herein as the
RI/FS Guidance).



" able to address other sites.

Oversight of Potentlally ResponSLble Party Remedzal Investigation and
Feasibility Studies”

-

II. BACKGROUND

e e

Sectlons ,104/122 of CERCLA provxde PRPs with the opportunlty to

conduct the RI/FS when EPA- determlnes {1) that the PRPS "are qualified to
. conduct such actxvxtxes and (2) they wlll carry out the act1v1t1es in’

accordance with CERCLA™ requxrements ‘and EPA procedures{ ' The- Agency will
contlnue its polxcy of ‘early and timely PRP searches as well as early

PRP notification and negotlatzon for RI/FS aCtLVItleS.

- :

It is also the policy of EPA to encourage the early and active par-
ticipation of PRFs in conducting RI/FS actxv1t1es EPA believes that
early participation of PRPs in the remedial process will encourage PRP
implementation of the selected remedy., PRP participation in RI/FS activ-
ities will ensure that they have a better and more complete understand-

ing of the selected remedy, and thus will be more likely to agree on

lmplementatlcn of the remedy. Remedial activities performed by PRPs
will also conserve Fund monies, thus making additional resources avail-

h = - -

l

As part of the Agency's effort to encourage PRP éartféipation in
remedial activities, EPA will consider the PRPs' role in conducting RI/FS
activities when asse551nq an overall settlement proposal "for the remedial
design and remedial action. For example, when the Agency performs a
non-binding allocatlon of responsibility (NBAR)," the Agency may -consider
previous PRP efforts and cooperatlon. This will provide an ‘additional
incentive for PRPs to be’ cooperatlve in conductlng RI/FS actxv;tles.

L

. Although, EPA encourages PRP part1c19atlon in corductlnq the RI/FS,

_ the Agercy and CERCLA impose certain condxt;ons governing their partici=-
- pation. These conditions are 1ntended to assure that the RI/FS per-
_-formed by. the PRPs is consistent wlth Federal requirements and that:

there is adequate oversight of those actxvit;es. These conditions are

) dlscussed both in Section III and Attachment T of thls memorandum !

. At the dxscretxon of EPA, a PRP (or group of PRPS) may assume

-full respons;bzlzty for undertakxng RI/FS act1v1t1es puzsuant to o

Sections 104/122 of CERCLA. The terms and condltlons governing the’
RI/FS. activxtzes -should be specified in an ‘Administrative Order. The
use of Administrative Orders is authorlzed in CERCLA Section 122(d) (3);
they are the preferred type of agreement for RI/FS activities since they
are authorized internally and therefore, may be negotiated more quickly

¥ .
f EN .
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1The leqal authorxty to énter into agreements with PRPs zs found in CERCLA
"Section 122{a).-- This section then refers to response actions conducted
pursuant to Section 104(b). For the purposes of this gu;dance,‘Sec-
tions 104/122 will be cited when referring to such authority.




than Consent Decrees. Before SARA, Administrative Orders were signed
using the authorities of Section 106 of CERCLA. New provisions in SARA
allow for Orders to be signed using the authorities of Sections 104/122;
Section 104/122 Orders do not require EPA to make a finding of imminent
and substantial endangerment.

RI/FS activities developed subsequent to the Administrative Order
are set forth in a Statement of Work, which is then embodied or
incorporated by reference into the Order. A Work Plan describing
detailed procedures and criteria by which the RI/FS will be performed is
developed by the PRPs and, after approval by EPA, should alsoc be
incorporated by reference into the Administrative Qrder.

It is the responsibility cof the lead agency to ensure the gquality
of the effort if the PRPs assume responsibilicy for conducting the RI/FS.
Therefcre, EPA will establish oversight procedures and project controls
to ensure that the response actions are consistent with CERCLA and the
National Contingency Plan (NCP). Section 104(a) (1) of CERCLA mandates
that no PRP be allowed to undertake an RI/FS unless EPA determines that
the party(ies) conducting the RI/FS is qualified to do so. In addition,
Section 104(a) (1) requires that a qualified party be contracted with or
arranged for to assist in overseeing and reviewing the conduct of the
RL/FS and, that the PRPs agree to reimburse EPA for the costs assocxated
with the oversight contract or arrangement. :

IiI. INITIATION OF ENFORCEMENT ACTIVITIES

As part of effective management of enforcement activities, timely
settlements for RI/FS activities are to be pursued. This includes conduc-
- ting PRP searches early in the site discovery process and subsequent '
notification to all PRPs of their potential liability and of their oppor=
turity to perform response activities. Guidance on conducting timely
and effective PRP searches is contained in the guidance manual, "Poten-
tially Responsible Party Search Manual” (August 17, 1987 - OSWER Direc-
tive No, 9834.6).

EPA policy has been to notify PRPs of their potential liability for
the plannéd response activities, to exchange information about. the site,
and .t0 provide PRPS with an opportunity to undertake or finance the
responge activitiaes themselves. In the past this has been accomplished
by issuing a "general notice™ letter to the PRPs. In addition to the
use of the general notice letter, Section 122(e) of CERCLA now authorizes
EPA to use “special notice" procedures, which for an RI/FS, establish a
60 to 90 day moratorium and formal negotiation pericd. The purpose of
the moratorium is to provide time for formal negotiaticdn between EPA and
the PRPs for conduct of RI/FS activities. In particular, use of the
special notice procedures triggers a 60 day moratorium on EPA conduct of
" the RI/FS. During the 60 day moratorium, if the PRPs provide EPA with a
"good faith offer" to conduct or finance the RI/FS, the negotiation period
can be extended to a total of 90 days. EPA considers a good faith offer
to be a written proposal where the PRPs make a showing of their qualifi-
cations and willingness to conduct or finance the RI/FS. Minor deficien-
cies in the PRPs' initial submittals should not be grounds for a
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determination that, K the offer is not a good falth of‘er or that the PRPs
are unable to perform the Rz/FS. o . -

To facxlltate,ramong other things, PRP part1c1patlon in the RI/FsS

B process, Settion 122(e) (1) requires- the 5pec1al notice letter. to provide

the names and addresses of other PRPs, the volume-and nature of .sub-
stances contrlbuted by each PRP, and a ranking by volume of substances

T at the site, to the extent this information is available at the time of

speclal notice. Reqlons are encouraged to release thls information to
PRPs when the notlce letters are 'issued. To expedlte 'settlements),

' Regions are also encouraged to give PRPs as much guidance as possible

concerning the RI/FS process. It is approprlate te transmit to PRPs
copies of rmportant qu1dance documents such as the RI/FS Guidance, as’
well as model Admlnlstratlve Orders and Statements af Work. A model
Administrative Order can be found in the memorandum £rom Gene Lucero
entltled “Model CERCLA Sectxon 106 Consent Order -for an RI/¥SY © ~

'(January 31 1985 - OSWER Directive No. 9835.5}. " This model ‘order is

currently belng revised to reflect SARA requirements and will be forth-
coming. A model’ Statement of Work has 'been included -ds ‘Appendix C to
the RI/FS Guldance, whlle a model Statement of Work for PRP-lead-RI/FSs
Ls currently being’ developed by OWPE. " Other Reglonal and Headquarters

- guldance relating ‘to technxcal issues may be given-to PRPs, as -well as
iexamples of project plans (plans that must be: developed priocr to the
" conduct of “the RI/FS) that are of high quality. -A- descrlptron of the

-

requlred project plans is included in Attachment IT

Although use of the spec1a1 notice procedures is discretionary,
Regicns are encouraged td*use these procedures in- the majority of cases.
If EPA decides not to employ the special notice procedures described in
Section 122(e), the Agency wxll notlfy ‘the PRPsin writing of such a
decisiorn, 1nclud1ng an explanatlon as to why EPA bélieves the use of the
special notice procedures is rnaoproprlate. Additional ‘information on
the ceontent of special notice. letters, including the usé of these rotice

‘ﬂ'provlslons, can be” found in the memorandum entitled "Interim Guidance on
'thlce Letters, Negotlatlons, and Informatlon Exchange" (Octcber 19
- . t . .

1987 - OSWER Directiveé No. 9834.10). e

Section 121(f){l) requires that the State be notxfled of PRP nego-

tiations arnd that an opportunity for State partxczpation in such negotia-

tiens be provxded In addition, Section- 122(3)(1) requlres that if a

- release of threat of release at the site in question may have resulted
.in damages to natural resources, EPA must notify the appropriate Federal
or State Trustee and prov:de an opportun;ty for the Trustee to partici-

pate in the negotiations. “To simplify the notification of Federal

Trustees, the Agency ‘intends to provxde a list of projects in the Syper-
fund Comprehensive Accomplrshments Plan '(SCAP) to -the Trustees as notice
to participate in the negotiations. -In-those cases where there is reason

', to believe that a significant natural 'resoarce will be: affected, direct
,coordlratlon WIth the’ Federal and/or State Trustee will be requyred

3 . ' A M
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IV. CONDITIONS FOR EPA INVOLVEMENT IN, AND BRP INITLATIOV OF, RI/FS
ACTIVITIES

Under Section "104(a) (1) EPA may authorize PRPs to conduct RI/FS
activities at any site, provided the PRPs can do so promptly and
properly and can meet the conditions specified by EPA for conducting the
RI/FS. These conditions are discussed in Attachment I of this appendix
and involve the scope of activities, the organization of the PRPs, and
the PRPs' ({and their contractors’) demonstrated expertise. EPA encour-
ages PRPs to conduct the RI/FS provided that the PRPs commit in an Order
(or Consent Decree) under CERCLA Sections 104/122 (or Sections 106/122
for a Decree) to conguct a complete RI/FS to the satisfaction of EPA,
under EPA oversight. Oversight of RI/FS activities by the lead agency
is required by Section 104(a) (1} and is intended to assure that the
RI/FS is adequate for lead agency identification of an appropriate
remedy, and that it will otherwise meet the Agency requirements of
CERCLA, the NC?, and relevant Agency gquidance. EPA will allow PRPs to
conduct RI/FS activities and will provide review and oversight under the
following general circumstances.

EPA's priority is to address those NPL sites that have been identi-
fied on the SCAP. The SCAP is an EPA management plan which identifies
site- and activity-specific Superfund financial allocations for each
quarter of the current fiscal year. When employing Section 122{e} notice
. procedures, EPA will notify PRPs of its intention to conduct RI/FS activ-
ities at NPL sites in a manner that allows at least 90 days notice before
obligating the funds necessary to complete the RI/FS (see Section III of
this guidance). During this time frame PRPs may elect to conduct the
RI/FS, under the review and oversight of EPA. If the PRPs agree to con-
duct the RI/FS5 they must meet the conditions discussed in Attachment I.
Trhe scope and terms for conducting the studies are embodied in an Agree-
mert; as mentioned in Section II, Administrative Orders are the preferred
type of Agreement for RI/FS activities:

EP. will not engage in lengthy discussions with PRPs over whether =
the PRPs will conduct the RI/FS; rather, EPA will adhere to the time
frames ‘established by the Section 122 special notice provisions. In
most instances, once Fund resources have been cbligated to conduct the
RI/FS, the PRPs will no longer be eligible to c¢onduct the RI/FS activi-
ties at the site.

The actions described below are typzcally taken to znxtlate RI/FS
activities:

o EPA develops a site-specific Statement of Work (SOW) in advance
of the scheduled RI/FS start. This SOW is then provided to
the PRPs along with a draft of the Administrative Order (or

?For a State-lead enforcement site the State is resgponsible for over-
sight unless ctherwise specified in the agreement between the State and
EPA. EPA should maintain communication with the State to ensure that
the State is providing oversight of the remedial activities.



Consent Decree) at the initiation of negotiations. (PRPs ray,
with EPA approval, submit a single site plan that incorporates
the elements of an SOW and a detailed Work Plan as a first
deliverable once the Agreement has been signed. This combined
site plan must clearly set forth.the scope of the proposed
RI/FS and .would. be xncorpo:ated into the Agreement in place of

'the ‘SOW, )
T ...va.., - L - . ° - t .. - -, - .
0 Final provxsxons of the sow are: negotlated with the Order.
vl T v ' - . - - R
o' EPA determ;nes whether the PRPs possess the necessary capabxl;-

ties ‘to conduct an R1/FS in a.timely ard effective manner. (con=-
rducted- - simultaneocusly with other negotiations).. - ., - .

‘o EPA develdps a Community Relations. Plan specifying any activi-
_*  ties that may be required of the PRPs... (Community relaticns
© '-activities are discussed in Attachment II.) AR
“~ "5 < EPA determinés contractor and staff resources required. for- .

oversight and initiates planning the necessary oversight. .
requirements, This process may include preparing a Statement
of hork, if a contractor xs to develop an "oversighkt plan.”

R T r

D L . - o

o) "-EPA and PRPS 1dent1fy and procura any necessar} assistance.

- - " .o
P » L

o FRPs submit-a work Plan to EPA for Agency. review and approval
' “The ‘Work Plan must present .the methodology and rationale for
conductxng the RI/FS as well as detailed procedures and require-’
‘ ments, 1f-such procedures have not been set forth.in the Agree-
" ment’ This Wcrk Plan, which in most -instances-is one of the
) _ first aelzverables under the Order,.1s commonly anorporated
S Lnto the queement follow1ng EPA approval.

o 'PRPs are- reSponSLble for obtaznxng access to the sxte. however.
if access cannot be obtained, EPA, with the assistance of DOJ,
will secure access subject to FRP reimbursement for the costs

:3‘~1ncurred in securzng such access. SRR

- 1

Thesa standardized actions ensure that the scope of the RI/FS activ-

‘ities to be conductad by the PRPs, and the procedures by which. the RI/FS

is performed, are consistent with EPA policy and guidance. .Additional
actions may be required either for a technically complex. site or for a
site whers a number of PRPS are involved. Regardless of the circum-

 stances, the ‘actions listed in this section should be negotiated as

expediticusly as possible. Specific elements of these actions are dis-
cussed in Attachment 1I. '

A s r

V. DEVELOPMENT OF THE RI/FS' ADMINISTRATIVE ORDER OR CONSENT DECREE

The PRPs must respond to EPA's notice letter by "either declining,

within the time. specified, to. participate in the RI/FS. or by cffering a
+ good faith proposal to EPA for. performing the RI/FS. Declining to par-

ticapate in_the RI/FS may be. 1mp11ed 1f the PRPS do not’ negotxate during




the moratorium established by the notice letter. 1If the PRPs have
declined to participate, or the time specified has lapseé, EPA will
obligate funds for performing the RI/FS. 1If a gocod faith proposal is
submitted, EPA will negctiate with the PRPs on the scope and terms for
conductxng the RI/FS.

The results of successful negotiations will, in most cases, be cen-
tained in an Administrative Order, or where the site is in litigatijon,
1n a Judicial Consent Decree entered into pursuant to Section 122(d) cf
CERCLA. Guidance for the development of an Administrative Order is pro-
vided in OWPE's document "Administrative Order: wWorkshcp and Guidance
Materials"™ (September 1984), and in the memorandum from Gene Lucero ‘
entitled "Model CERCLA Section 106 Consent Order for an RI/FS" (Janu-
ary .31, 1985). (The latter guidance is currently being revised since
the provisions in SARA allow for Orders to bé signed using the authori-
" ties of Sections 104/122.)

. . ¥

An Administrative Order (or Consent Decree) will generally contain
the scope of activities to be performed (either as a Statement of work
or Work Plan), the oversight roles and responsibilities, and enforcement
options that may be exercised in the event of noncompliance (such as
.stipulated penalties). In addition to the above, the Agreement will
typically include the following elements, as agreed upon by EPA, the
PRPs, and other signatories toc the Agreement.

© Jurisdiction - Describes EPA’'s authority to enter into Admin-
istrative QOrders or Consent Decrees.

o Parties bound =~ Describes to whom the Aqreement applzes and is
binding upon.

o -Purgose - Describes the purpose of the. Agreement in terms of
mutual objectives and publlc benefit.

o Findings of fact, determination, and conclusions of law - Pro-
vides an outline of facts upen which the Agreement is based,
including the fact that PRPs are not subject to a lesser stan-
dard of liability and will not receive preferential treatment,
from the Agency in conducting the RI/FS.

o Notice to the State - Verifies that the State has been notified
of pending site activities.

o Work to be performed - Provides that PRPs submit project plans
to the lead-agency for review and approval before commencing
R1/FS activities, Project plans are those plans developed in
order to effectively conduct the RI/FS project and include: a
Work Plan, describing the methodology, rationale, and schedule
of all tasks to be performed during the RI/FS; a Sampling and
Analysis Plan, describing the field sampling procedures to be
performed as well as the quality assurance procedures which
will be followed for sampling and analysis (including a
description of how the data gathered during the RI/FS wiil be




o
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.managed) and the analytzcal procedures to be- employed;’ “and a
Health and Safety Plan describing health and safety Precautions
'to be exercised while onsite. (More 1nformatlon on the
contents of these project plans can be found in Attachment II
of this appendlx )

-

Lt o

'Compl;ance with' CERCLA, ‘the NCP “and Relevant Aéency Gﬁiﬂance -

. Specifies that the actions at a site will comply with the

rrequlrements ‘of CERCLA, the- NCP, and’ relevant Agency guldance
‘determlned to be approprlate for s;te remedzatlon.
Relmbursement of costs - Spec1f1es that PRPs Wlll assume all
.costs of performing the work requzred by the Agreement. In
addltlon, this section commits PRPs’ to relmbursement of costs
associated with oversight activities. This includes reimburse-
ment for quallfled party assistance in over51ght, as required
by Section 104(a) (1). Thls section should 'also specify the

~...nature and kind of cost documentatlon to be provided and the

. process for bllllng and rece1v1ng payment.

;, F_,_v;.'.
ReEortlnc - Speczfles the type and frequency of reportlng that
PRPs must prov1de to EPA. Normally the reportlng requxrenents

will, at a minimum, include the required project plans as well

. as those deliverables requlred by the RI/FS Guidance,

Additidnal reporting requirements are left to 'the discretion
of the Regions. That is, Regions may require additional
-deliverables such as 1nter1m reports on particular RI or FS
activities. _~~"--, -
-Designated EPA, State, and PRP project coordinators - Specifies
that EPA, the State, and PRPs shall each de51gnate a project
coordinator.

(.i"-

". Site access and data availability - Stiﬁhlateé that PRPs shall

_allow access to the site by EPA, the State, and oversight per-
sonnel Access ‘will, be’ prov1ded for xnspectzon and moniteoring
purposes -that Ln any way. perta;n ‘to the’ work undertaken
pursuant to the Order. In addition, access will be provided -
in the event of project. takeover, . This section also stipu-
lates that EPA wlll be provxded wlth ali currently available
data.

R.cord_p;eservatlon - Specifies that all récords must be main-
tained by both partles for a minimum of 6 years after termina-
tion of the Agreement, followed by a provxsxon requiring PRPs
to offer.the site records to EPA before'destructzcn.

Administrative record. réqﬁiremeﬁts - Provides that all infor-
mation upon whlch the selection of remedy is based must be
submitted to EPA in. fulfillment of the ‘administrative record
requlrements pursuant to Section 113 of 'CERCLA. (additional
information on administrative record requlrements is contained
in Attachment III.)




Dispute resolution - Specifies steps to be taken if a dispute
occurs. The Administrative Order states that with respect to
all submittals and work performed, EPA will be the final arbi-
ter, while the court is the final arbiter for a Consent Decree.
(More information on dispute resolution can be found in Attach—
ment IV of this appendix.) :

Delay in performance/stipulated penalties - Specifies EPA's
authority to invoke stipulated penalties for noncompliance
with Order or Decree provisions. Section 121 of CERCLA
requires that Consent Decrees contain provisions for penalties
in an amount not to exceed $25,000 per day. 1In addition to
stipulated penalties, Section 122(1) provides that Section 109
civil penalties apply for violations of Administrative Orders
and Consent Decrees. Delays that endanger public health and/or
the envirconment may result in termination of the Agreement and
EPA takeover of the RI/FS, (More information on stipulated
penalties can be found in the Office of Enforcement and Com-
pliance Monitoring's (OECM) "“Guidance on the Use of Stipulated
Penalties in Hazardous Waste Consent Decrees”™ (September 21,
1987) and in Attachment 1V of this appendix,)

Financial assurance - Specifies that PRPs should have adequate
financial resources or insurance coverage to address liabili-
ties resulting from their RI/FS activities. Wwhen using con-
tractors, PRPs should certify that the contractors have

adequate insurance coverage or that contractor lxabxlxtxes are
inndemnified.

kegservation of rights - States that PRPs are not released from
all CERCLA liability through compliance with the Agreement, or
completion of the RI/FS. PRPs may be released from liability
relating directly to RI/FS-requirements, if PRPs complete the
RI/FS activities to the satisfaction of EPA.

Other claims - Provides that nothing in the Agreement shall
constitute a release from any claim or liability other than,
perhaps, for the cost of the RI/FS, if completed tc EPA satis-
faction. Alsc provides that nothing in the Agreement shall
constitute preauthorization of a claim against the Fund under
CERCLA. This secticn should also specify the condltlons for
indemnification of the U.S. Government.

Subaoqpent mod;f;catxons/additlonal work - Specifies that the
PRPs are committed to perform any additional work or subse-
Qquent modifications which are not explicitly stated in the
work Plan, if EPA determines that such work 'is needed to
enable the selection of an appropriate response action.
(Attachment IV contains additional information on this
clause.)
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VI.. STATEMENT OF WORK AND -WORK- PLAN

w

Based upon.available models and:éuidence;fthe.Reqioo should present

- .t0 the-PRPs at the initiation of negotiations a Statement of Work {SOW)

and draft Administrative Order.  The SOW descrxbes the broad objectives
and general activities to be undertaken in the RI/FS._ (The PRPs may
develop the SCW if it is determined to be appropriate for a particular

case.}.

Cnce the PRPs receive the SOW they develop a more detailed Work

Plan, which should be incorporated by reference into the Order following
EPA approval.-rThe Work Plan expands the-tasks described in the SOW and
presents the raticnal and methcdology (including detajiled procedures and
schedules), for, conducting the RI/FS. It should be noted . that EPA, rather
than the PRPs, may develop the work plan in the event of unusual circum-

¢/ stances,-

-VII. REVIEW AND OVERSIGHT oF THE RI/FS

e
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. To ersure that the RI/FS conforms to the NCP and the requirements
of CERCLA

including Sections 104({a) (1) end 121 EPA will review and

oversee PRP actxvxtles. .Oversight is also required to ensure that the
RI/FS will result in SufflCLEnt information to allow for’ remedy selec-
,tion by the lead. aqency. - - . . ey

-

The overslght activities that EPA, the State, and other oversight
perscnnel - will.be performlng should be determlned prlor to the initia-
tion of, the-RI/FS. | leferent mechanisms will be’ used for the review and
oversight of different PRP products and activities, These mechanisms,
and corresponding PRP activities, should be determined and if possible
incorporated in the Order. Generally, the following oversight activi-

tles should be specxfxed-

. Q. -

.o
P g0

Rev1ew of plans, reports,vand records, Cor

-and documentat1on}, , e -

1 A

[

e -
- v

OVE!Slght of fleld activities (lncludtnc malntenance of records

T

Meetings;eandz

S .Y [ 4 B ’ .

.Speciel studies. - Cog S

* * ) - - [

Section 104(e)(1) requires that the President contract with_or
arrange for a "qualified person” to assist in the oversight and review

.of the conduct.of the RI/FS. EPA believes that qualified persons, for

the purposes of overseeing RI/FS activities, are those firms or individ-
‘juals with the professional gqualifications, expertxse, and experience
necessary to provide assurance.that the Agency is conductan meaningful
and effective oversight of PRP activities. In this context, the quali-
fied person generally will be either an. ARCs, TES, or REM contractor.
EPA employees, employees of other Federal agencies, State employees, or
any other qualified person EPA determines to be appropriate however, may
be asked to perform the necessary oversight functionms. :
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As part of the Secticn 104 requirements, PREs are required to reim-
burse EPA for gualified party oversight costs. t i5 Agency policy
to recover all response coSts at-a site including all costs associated
with oversight., Additional guidance on oversight and project contrdl
activities i% presented in Attachments III and IV, respectively.

YIII. CONTROL OF ACTIVITIES

EPA will usually not intervene in a PRP RI/FS if activities are
cenducted in conformance with the conditions and terms specified by the
Order. When deficiencies are detected, EPA will take immediate steps to
correct the PRP activities.. Deficiencies will be corrected through the
use cof -the following activities: (1) idertification of the deficiency;
{2) demand for corrective measures; (3) useaof disputerresclutionumecha-
nisms, where appropriate; (4) imposition of penalties: and if necessary,
(5) PRP RI/FS termination.and project takeover or judicial enforcement.
These activities are described in detail in.Attachment.IV. of, this. appen-
dix.

4

IX. PRP PARTICIPATION IN AGENCY-FINANCED RI/FS ACTIVITIES

PRPS that elect not to perform the RI/FS should be allowed an oppcr-
tunity for involvement in a Fund-financed RI/FS. Private. parties may
possess technical expertise or knowledge about a site which would be
useful in developing a sound RI/FS., Involvement by PRPs in the develop-
ment of a Fund-financed RI/FS may also expedite remediation by identzify-
ing and satisfactorily resclving differences between the Agencvy and
private parties,

Secticn 113(k) (2) (B) reguires that interested persons, including
PRZs, be provided an opportunity for participation in the development of
the administrative record. PRP participation may include the submittal
of information, relevant to the selection of remedy, for inclusion in
the record and/or the review of record contents and submittal of com-
ments on such contents.

The extent of additional PRP involvement will be left to the discre-
tion of the Region and may include activities such as:

o] Access to the site to ckserve sampling and analysis activities;
Q Access to validated data and draft reports,

With resbect to PRP access to a site, it is within the Regions'
discretion to impose conditions based on safety and other relevant
considerations. To the extent that the Region determines that access is
appropriate under the circumstances, PRPg must reimburse EPA for all
identifiable costs incurred with the connection of the accesses afforded
the PRPs, and must execute appropriate releases in favor of the EPA and
its contractors. With respect to providing data, it should be noted
that the Region is required to allow private citizgns access to the same



information that is provided to. the PRPs. *he Reqxons must *herefore
take this lnto consideration when determining the extent of ‘the,-PRP's
1nvolvement 1n a Fund flnanced RI/FS. o N

 Aside from ‘partidipation in the administrative record, which is a
statutory requirement, the final decision whether to permit PRPs to par-
ticipate in other aspects of the Fund-financed RI/FS (as well as the .
scope of any participation) rests with the Regions. This decision-should
be based on the ability of PRPs.to.organize themselves, so that they can
participate as a single, entlty, ‘and the ability of PRPs o participate
without undue interference with or delay in completxon of the RI/FS, and
other factors that the, Regzons determine are relevant. - The Region may

. termlnate PRP partxcxpatlon ln RI/FS development lf unnecessary expenses

i
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For further information on the subject matter discussed in this
interim guidance, please contact Susan Cange (FTS 475-9805) of the
Guidance and Oversight Branch, Office of Waste Program Enforcement,
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ATTACHMENT [

CONDITIONE FOR PRP CONDUCT CF THE RI/FS

Organization and Management

when several potentially responsible parties are involved at a site
they must be able to organize themselves quickly into a single represen-
tative body to negotiate with EPA. To facilitate this:negot¥ation pro-
cess, EPA-will make available the names and addresses of other PRPs, in
. accordance with the settlement provisions of CERCLA Section 122(e).
Either a single PRP or an organized group of PREs may assume responsi-
bility for development of the RI/FS.

Scope of Activities

2s part of the negotiation prcoccess PRPs must agree to follow the
site-gpecific Statement of Work™ (SOW) as' the Basis £Or’ condiicting an
RI/FS. PRPs are required to submit an RI/FS Work Plan setting forth
detailed procedures and tasks necessary to accomplish the RI/FS activ-
ities described in the SOW. EPA may approve reasonable modifications to
the SOW and will reject any requests for modifications that are not
consistent with CERCLA (as amended by SARA), the NCP, the regquirements
set forth in this cuidance documen%t, the RI/FS Guidance, or other
relevant CERCLA guidance documents,

Demonstrated Capabilities

PRPS must demenstrate to EPA that they possess, or are able to
obtain, the technical expertise necessary to perform all relevant activi-
ties identified in the SOW, and any amendments that may be reasonably
anticipated to that document: In addition, PRPs must: demonstrate~that
they possess the managerial expertise and have developed a management
plan sufficient to ensure that the proposed activities will be properly
contrelled and efficiently implemented. PRPs must also demonstrate that
they possess the financial capability to conduct and complete the RI/FS
in a timely and effective manner. These capabilities are discussed
briefly below. '

o Demonstrated Technical Capability

PRPs should be required to demonstrate the technical capabilities -
of key personnel involved in executing the project. Personnel qualifi-
cations may be demonstrated by submitting resumes and references. PRPs
may demonstrate. the capabilities of the firm that will perform the work
by outlining their. past areas of business, relevant projects and experi-
ence, and overall familiarity with the types of activities to be per-
formed as part of the remedial investigation and feasibility study.

It is important that gualified firms be retained for perferming

RI/FS activities. Firms that do not have the necessary expertise for
petﬁorminq RI/FS studies may create unnecessary ¢delays in the project

*
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and may create situations which. further endanger public health or the
environment., These situations may be created when PRP contractors -sub-
mit insufficient project plans, submit deficient reports, or perform
inadequate field work. Furthermore, excessive Agency oversight may be
required in the event that an unqualified contractor performs the RI/FS;
the Agency may have to sxgn;f;cantly increase its workleoad by’ prov;d;ng
repeated rev1ews of prOJect plans reports, and oversight of field
aCt1VltleS. “ -

N . . - N -
- . - . oron [ e . .

The PRPs must also demonstrate the technlcal capabllltzes of the
laboratory chosen to do the analysis of samples collected durlng the
RI/FS. If a non-CLP laboratory is selected EPA may require a submission
from the laboratory which provides a comprehenszve statement of the, labo-
ratories' personnel qualifications, equipment specifications, security
measures, and any other material necessary to prove the laboratcry is
qualified to conduct the work.

1

o ' Demonstrated Meneéement Capability =

'PRPS must demonstrate that they have the administrative capabili-
ties necessary for conducting the RI/FS in a responszble and tzmely .
manner. ' A manaqement plan should be submitted to EPA. either durlng nego-
tiations or as a ‘part of the Work Plan whxch 1nc1udes a discussion of
roles and respons:brlltles 0f key personnel. Thls management plan
should include an RI/FS team organization chart descrlblng responsxb111
ities and lines of authority. Positions and responsxbxlltles 'should be '
clearly related to technical and managerial gualifications. The PRPs
should also demonstrate an understanding of effective communications, -
information management, gquality assurance, and gquality control systems.
PRPs usually procure the services of consultants to conduct the required
RI/FS- actxvxtles. The consultants must demonstrate, in addxt;on to
those regqui : rements ‘stated above, effect;ve ccntract manaqement -7
rapabllltxes. -

o

e . - v LR K S T - '
T L. .o : . .. % -

o -Demonstrated Finantial Capability
The" Pﬁ?s'should deﬁelop a comprehenslbe and reasonable estimate of
the total ‘cost of anticipated:- RI/FS activities. EFA will decide on a
case=by-case beszs if the PRPs will be required to demonstrate’ that they
. have the necessary financial resources available and committed to con-
duct the RI/FS activities. The resources estimated should be adequate
to cover the anticipated costs for the RI/FS as well as the costs for
oversiqht, plus a mnrgin for unexpected expenses. If, durinq the con-
duct of the RI/FS the net worth of the financial- mechanlsm providing
funding for the’ RI/FS ‘is' reduced to less than that required to complete
the remaining activities, the PRPs should immediately notify EPA. Under
conditions speclfied in the Order, PRPg are requlred to complete the
RI/FS reqerdless of 1n1t1a1 cost est;mates or flnanc1al mechanlsms. ’

A-14




(o} Assistance for PEP Activities

I1f PRPs propose to use consultants for conducting or assisting in
the RI/FS, the PRPs should specify the tasks to be conducted by the con-
sultants and submit personnel and corporate quallflcatxons of. the pro-
posed firms to the EPA for review. Verification should be made that the
PRPs' consultants have no conflict of interest with respect to the proj-
ect. Any consultants having current EPA assignments as prime contrac-
tors or as subcontractors must obtain. approval from their EPA.Contract
Officers before performing work for PRPs. Lack of clarification con pos-
sible conflicts of interest may delay the PRP RI/FS. EPA will reserve
the right to review the PRPs' proposed selection of consultants and will
disapprove their selection if, in EPA's opinion, they either do not pos-

_sess adequate technical capabilities or there exists a conflict of

interest, It shouldwBernoted that theﬂresponSbelLty for selection: of
consultants rests Wlth the PRPs.



ATTACHMENT 11

. - - INITIATION OF PRP .RI/FS ACTIVITIES

-
“T'_

Tevelopment of -the Statement of Work

(ie o . e e L, - R

- After the PRPS -have been 1dent1f1ed in the FRP -Search- Report they
are sent either a-general notice letter followed by -a special notice 5
-letter or -a general notice letter followed by an explanation pursuant to
Section .122{a} why special notice procedures are not being used. . EPA
.will engage in-negotiations with those PRPs who have submitted a gqood
<faith offer -in response to the-notice letter and therefore have volun- .
teered .torperform the RI/FS. While the PRPs are demonstrating their
capabilities for conducting the RI/FS, EPA will negotiate the terms .of
the Administrative-Order. Either an acceptable Statement of Work or
Work Plan must be incorporated by reference into the Agreement,

The Statement of Work (SOW) is typically developed by EPA and
describes, in a comprehensive manner, all RI/FS activities to be per-
formed, as reasonably anticipated, prior to the onset of the project.
The SOW focuses on brocad objectives and describes general activities
that will be undertaken to achieve these objectives. Detailed proce-
dures by which the work will be accomplished are not presented in the
SOW, but are described in the subsequent Work Plan that is developed by
the PRPs. 1In certain instances, with the approval of EPA, PRPs may pre-
pare a single site plan incorporating the elements of an SOW and a Work
Plan. 1In such instances, the site plan will be incorporated intoc the
Order in place of the broader SOW,

o] Use of the EPA Model SOW

EPA has developed a model SOW defining a comprehensive RI/FS effort
which is contained in the RI/FS Guidance. Adéitionally, a model SOW for
a FrP-lead RI/FS is being developed by OWPE ‘and will be forthcoming.

The Regions should develop a site-specific SOW based upon the model(s).
RI/FS projects managed by PRPs will involve, at a minimum, all relevant
activities set forth in the EPA model SOW.. Further, all plans and
reports identified as deliverables in the EPA model SOW must be iden-
tified as deliverables in the site-specific SOW and/or the Work Plan
developed by the PRPs. Additicnal deliverables may be required by the
Regions and should be added to the Administrative Order,.

o Modification of the EPA Draft SOW Requirements

"The activities set forth in the model SOW are considered by EPA tc
be the critical RI/PS activities that are required by the NCP. PRPs
should present detailed justifications for any proposed modifications
and amendments to the activities set forth in the SOW. EPA will review
all proposed modifications and approve or disapprove their inclusion in
the SOW based on available information, EPA policy and guidance, overall
program objectives, and the requirements of the NCP and CERCLA. EPA

-
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will not allow modifications that, in the ijudgment of the Agency, will
lead to an unsatisfactory RI/FS or inconsistencies with the NCP.

Review of «#he RI/FS Project Plans

L3

RI/FS project plans include those plans developed for the RI/FS.
At a minimum the project plans should include a Work Plan, a Sampling
anéd Analysis Flan, a Health and Safety Plan, and a Community Relations
Plan. The Community Relations Plan is developeg by EPA andwmshould -
include a description of the PRPs' role in community relations activi-
ties, if any. EPA review and approval of the work plan and sampling and
analysis plan will usually be required before PRPs can begin.site activi-
ties. An example when limited project activities may be initiated prior
to approval of the project plans would be if additicnal information is
required to complete the Sampling and Analysis Plan. Additionally; con-
ditional approvals to the Work Plan and Sampling and Analysis Plan may
be provided in order to initiate field activities in a more timely
manner. It should be noted that EPA does+not “approveM thesPRPs' Health
and Safety Plan but rather, it is reviewed to ensure the protection of
public health and the environment. The PRPg may be required tc amend
the plan if EPA determines that it does not adeguately provide for such
protection. .

o] Contents of the.Work Plan

The Work Plan expands the tasks of the 50W, and the responsibili-
ties specified in the Agreement, by presenting the raticnale and method-
ology (including detailed procedures) for conducting the RI/FS.
Typically the Work Plan is developed after the draft Order and then
incorporated into the Agreement. In some cases however, it may be appro-
priate for EPA to develop the Work Plan prior to actual negotiaticn with
the PKPs and attach the plan to the draft Agreement. The.PRP: RI/FS Work
Plan must be consistent with current EPA guidance. Guidance on develop~
ing acceptable Work Plans is available in the RI/FS Guidance. Addi-
tional guidance will be forthcoming in the proposed NCP. Once the Wark
Plan it approved by EPA, it becomes a public document and by the terms
of the Agreement, should be incorpecrated by reference into that document.
The Work Plan should, at a minimum, contain the following elements.

Introduction/Background Statement - PRPs should provide an intro-

ductory or background statement describing their understanding of

the work to be performed at the site. This should include histor-
ical site information and should highlight present site conditions.

' tbiectives - A statement of what is to be accomplished and how the
information will be utilized. : -

Scope = A detailed description of the work to be performed
including a definition of work limits.

Management Plan - A description of the project management showing
personnel with authority and responsibility for the appropriate
aspects of the project and specific tasks to be performed. A
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single person should. be -identified as having.overall’ respons;blllty
for the project and- SpECLflC tasks toc be performed. . .. . -

s

required activities. This could be presented in the form of a
Gantt or milestone>chart. . The-schedule in . the ‘work plan‘must match
P that in. the draftuordei:f: Sl R o - or

e e T Al WR A Cad Tore e O Lt

. Deliverables = A’ descrlptlon of'the work products that will. be
submitted and their schedule for delivery. The schedule should.
.. include spec¢ific dates, if possible....Overwise, "the schedule ..
.+ . should-be in: terms of the number of days/week after approval
Lin of the - work‘plan. " . 2 o . 2000

- . 2 . . . Lo .

ek . - ' . «

- R Contents*of the Samplzng and Analys;s.?lan.ﬂ. 3

- 1. Uad - 5
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ST Sampllng and Analys;s Plan (SAP) must. be subm;tted by the PRPs

‘before initiation .of relevant field activities. Thiscplan ‘contains two
. separate.elements: a Field.Sampling Plan and a Quality Assurance Project

Plan. - These documernts were previously submitted as separate deliverables,
but are now combired into one document. Though.the SAP is.typically.
implemented by PRP contractors, it is the responsibility of the PRPs ‘to
ensure that the goals and standards of the plan are met. (Verification
that the goal and standards of the SAP are metswill:.also be part of EPA's
oversight respcnszbllltzes b The SAP should contain the follow;ng ele-
MENES: -+t L IS oL T e, e e el St

- . - -

Fielé*Saugling3Plah-r The erld ‘Sampling Plan. anludes a detaxled

description of all R1/FS sampling and analytical ‘activities ‘that

will be performed. -:These activities should be consistent.with 'the
"% NCF and relevant” CERCLA guidance. Further guidance .on developxng '
! F;eld ‘Sampling: Plans is presented in:the RI/FS Gu;dance. L

Taen B S o

¢
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- puality Assurance Pro;ect Plan ~1'The SAP must znclude a detalled
- description of -quality assurance/quality contrcl (QA/QC) procedures
to.be- employed during. the’' RI/FS. » This. section is intended to.ensure
. ‘that thé R1/FS is based on the correct level or extent of sampling
.-~ 'and analysis required to’produce sufficient .data for evaluating -
remedial alternatives for a specific site. A second objective is
* <. t6-ensure the quality of the .data collected during the RI/FS.
~ Guidance on appropriate QA/QC procedures:may be found in the RI/FS
‘Guidance as well-as "Data Quality Cbjectives for the. RI/FS Process"
"(Ha:ch'1987 -~ OSWER-Directive No. 9355.0<7B). .°1 5

"If. the SAP modifies' any .procedures ‘established in relevant guidance,
it must provide an explanation and justification for .the change,

+

o Other Project Plnns e T o
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Other project plans that are likely to be requ;red 1n the RI/FS
process include the ‘Health and Safety ‘Plan .and the Commun;ty Relations

-

Plan. - R . Sl FPR - _J‘
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Health and Safety Plan - PRPs should include a Health and Safety
Plan either as part of the Work Plan or as a separate document.

The Health and Safety Plan should address the measures taken by <he
PRPS to ensure that all activities will be conducted in an enviren-
mentally safe manner for the workers and the surrounding community.
EPA reviews the Health and Safety Plan %o ensure protectiocn of
public health and the environment. EPA does not, however, "approve"
this plan. Guidance on the appropriate contents of a Health and
Safety Plan may be found in the RI/FS Guidance. 1In addition,
Health and Safety regquirements are found in "QSHA Safeéty and Health
Standards: Hazardous Waste Operations and Emergency Response"

{40 CFR Part 1%10,120).

Community Relations Plan - EPA must prepare a Community Relatiocons
Plan for each NPL site. The extent of PRP involvement in community
relations activities should be detailed in this plan. Additiconal
informaticn on Community Relations activities is contained below.

o Review and Approval

PRPs must submit all cf the required RI/FS project plans (with the
exception of the Community Relations Plan which is developed by EPA} to
EPA for review, and in the case of the Work Plan and SAP, approval. EPA
will review the plans for their technical validity and consistency with
the NCP and relevant EPA guidance. Typically, the Agency must review
and approve these plans before PRPs can begin any site activities. Any
disagreements that arise between EPA and PRPs over the contents of the
plans should be resolved according to the procedures set forth in the
dispute resolution section of the relevant EPA/FRP Agreement.

Community Relations

EPA is responsible for developing and implementing an effective
community relations program, regardless of whether RI/FS activities are
Fund-financed or conducted by PRPs. At State-lead enforcement sites,
funded by EPA under Superfund Memoranda of Agreement (see the "Draft
Guidance on Preparation of a Superfund Memorandum of Agreement {Ozto-
ber 5, 1987 - OSWER Directive No. 9375.0-01}), the State has the respon-
sibility for development and implementation of a community relations
program., PRPs may, under certain circumstances, assist EPA or the State
in implementing the community relations activities, For example, PRPs
may wish to participate in community meetings and in préparing fact
sheets, PRP participation in community relations activities would, how-
ever, be at the discretion of .the Regicnal Office, or the State, and
would require oversight by the lead-agency. EPA will not under any cir-
cumstances negotiate press releases with PRPs.

EPA designs and implements community relations activities according
to CERCLA and the NCP. A Community Relations Plan must be developed by
EPA for all NPL sites as described by the EPA guidance, "Community Rela-
tions in Superfund: A Handbook" (U.S. EPA, 1988 - CSWER Directive
No. 9230.0-03). The Community Relations Plan must be independent of
negotiations with PRPs. Guidance for conducting community relations
activities at Superfund enforcement 51tes is
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speczflcally addressed by Chapter vI of the Handbook~anc the EPA memo
‘entitled "Commun;ty Relatlons Act1v1t1es at Superfund En‘crcement
s;tes-Inteer Gu;dance (November 1988 = OSWER Dlrectlve' )
B No. 9230 O-BB). "In some- ‘instances’ the decision regard;ng §RP participa~
Y gion” in community relatxons act;v:t;es will be made after the Communaity
Relatlons Plan has been developed. .As a result thé plan Will need to
be modzf;ed by EPA to reflect Aqency and PRP roles and re5ponsxbxlxt1es

EPA, or the State w1ll provzde the Communlty Relatlons Plan to all
Lnterested partxes at the ‘'same time. In general, if the case has not
been referred to the Department ot Justice (DOJ) for lltzgatLOn,.com—
munity relations activities during the RI/FS should be the same for
Fund- and PRP-lead s;tes. 1f the case has been (or may potentially be)

" referred to DOJ for lxtlgatxon, constraints uxll probably be placed on
the scope of activities. The EPA Ccmmunlty Ralatrons Plan may be mudi-

"f;ed ‘after consultatxon with the- technzcal enfcrcement staff, the
Regxonal Counsel and other negotiation team members, 1nc1ud;ng, if the .
case is referred, the lead DOJ or Assistant United States Attorneys
(i.e.,, the litigation team). This technical ‘and 1ega1 ‘staff must be’
consulted prior tc any publ;c meetings or dissemination of fact sheets
or other information; approval ‘must be obta;ned priox to ‘réleases of
xnformat;on ‘and discussions of technical znformatxon in advance. PRP

, part;c;pat;on in implementing community relations activities ‘will be

' subject ‘to EPA (or State) appreoval in aqm1nxstrat1ve settlements and

~ EPA/DOJ ‘in civil actlons. Key activities speczfzc to commun;ty relat;ons
programs for enforcement ‘sites lnclude the followzng ok

i

? - 5 ‘Public Review of Work Plans for AdministrativeJOrderg‘ -

» - 4

The PRP WOrk Plan, as approved by EPA, is lncorporated into the
_Administrative Order (or Consent Decree). Once the Agreement is signed,
it becomes a publxc document. Although there is no requlrement for
publlc ccmment on an Adm;nzstratlve Order, Regicnal staff’ are enccuraged
to’ anfiounce, after the Order is final, that the PRP is conducting the
RI/FS. Publication of notice and a corre5pond1ng 30-day comment per;oc

A 1s required houever, for Consent Decrees. e

— Lo -
- .. v il ¥ s

VL - Ataxlabxllty of RI/FS lnfcrmatzon from the PRPs S

o -

PRPs, in, agreetng “to conduct the RI/FS, must also . agree to provide
‘all tnforuatzon necessary for EPA® to melement a Communzty Relations
, Plan.' The Agreement should identify the types of information that PRPs
will prcvidn, and contazn conditions concerning the provision of this
1nforuntion. EPA should provxde the PRPs with the content of the plan
so that 'the PRPs can tully antzc;pat. the type of Lnformatxon that'will
be made public. All information submitted by PRPs will be subject ‘to
public inspection (i.e., avazlable through Freedom of Information Act
‘M' requests, ‘public dockets, or the administrative record) unless the
‘information meets an exemption. An example would be if the information
18 deemed either as enforcement sensitive by EPA, or business - conf;-
.dentjial by EPA’ (based on, the PRPs‘ representat;ons), 1n conformance with
_40,CFR_ Part 2; _ , -

. - - -~ - - e e
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Development of the ATSDR Health Assessment

Section 104(j) {8} of CERCLA requires the Agency for Toxic Substances
and Disease Registry (ATSDR} to perform health assessments at all NPL
facilitiesg according to a specified schedule, The purpose of the health
assessment. is to assist in determining whether any current or potential
threat to human health exists and to determine whether additional infor-
mation on human exposure and associated health risks is needeg.

The EPA remedial ‘project manager (RPM) should coordinate with the
apprepriate ATSDR Regional representative for initiaticon of the health
assessment, In general, the health assessment should be initiated at
the start of the RI/FS. The ATSDR Regicnal representative will provide
information on data needs specific to performing a health assessment to
ensure: that all necessary data will ber collectedsduring: the~RI.

The EPM and the ATSDR Regional representative shouléd also coordinate
the transmission: and-review~of pertinentidocumentswdeallingzwith the-extent”
and nature of site contamination (i.e., applicable technical memoranda
and the draft RI}. As ATSDR has no provisions for withholding documents,
if recuested by the public, the RPM must discuss enforcement sensitive
documents and drafts with the ATSDR Regional representative rather than
providing copies to them., This will ensure EPA's enforcement confiden-
tiality, Further guidance on coordination ¢of RI/FS activities with ATSDR
can be found in- the- document entitled "Guidance: for-Coordinating ATSDR
Health Assessment Activities with the Superfund Remedial Process"

(March 1987 - OSWER Directive No. 9285.,4-02),

Identification of Oversight Activities

EPA will review RI/FS plans and repcrts as well as provide field
overgight of PRP activities during; the: RI/FS. To-ensure:. that.adequate.
rescurces are committed and that appropriate activities are performed,
EPA should develop an oversight plan that defines the oversight activi-
ties that must be performed including EPA responsibilities, RI/FS prod-
ucts to be reviewed, and site activities that EPA will oversee. 1In
planning for oversight, EPA should consider such factors as who will be
performing cversight and the schedule of activities that will be moni-
tored. A tracking system for recording. PRP milestones. should be devel-
oped. This system should also track activities performed by oversight
personnel and other appropriate cost items such as travel expenses,

Identification and Procurement of EPA Assistance

In accordance with Section 104(a) (1) EPA must arrange for a guali-
fied party to assist in oversight of the RI/FS. The following section
provides guidance for identifying and procuring such assistance for EPA
activities. ' : .
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o Assistance for EPA Activities Ll o
- ]
' As specified’in Section 104(a)(1), EPA ig requ1red to contract with
or arrange for a quallfled person to assist in overStht of the ‘RI/FS.
Qualeled«;ndlvxduals are those groups with the prof essxonal quatifica-

..tions, expertise,’ and -experience necessary tc prov1de aSSurance that the

-

‘Agency is conductlng approprlate oversight of PRP RI/FS act1v1t1es.

v
i = - -,-_ -

Normally, EPA will obtain oversight asszstance either through the
Technical Enforcement Support (TES) contract, the Alternatlve Remedial

Contracts Strategy- Contract (ARCS), or occasxonally through the Remed;ab

Action (REM). contracts. - In some cases overszghc assistance may be
provided by States through the'-use of Cooperative' Agreements. 0verstht

‘assistance may also be obtalned through the U,S. Army Corps of Englneers

or other governmental -agencies; ‘interagency Agreements should be utll;zed
to obtain such assistance.
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ATTACHMENT III

REVIEW AND OQOVERSIGHT CF THE RI/FS

Review of Plans, Reports, and Records

EPA will review all RI/FS products which are submitted to the Agency
as specified in the Work Plan: or Administrative QOrder:. PRPs—should
ensure that all plans, .reports, and records are comprehensive, accurate,
and consistent in content and format with the NCP and relevant EPA guid-
ance. After this review process, EPA will either approve or disapprove
the product., 1If the product is found to be unsatisfactory, EPA will
notify the PRPs of the discrepancies or deficiencies and will require.
corrections within a specified” time period.

o - Project Plans

EPA will review.all project plans that are submitted as Geliver-
ables in fulfillment of the Agreement. These plans include the Work
Plan, the Sampling and Analysis Plan (including both the Field Sampling
Plan and the Quality Assurance Project Flan), and the Health and Safety
Plan. If the initial submittals are not sufficient in content or scope,
the RPM will request that the PRPs submit revised document{s) for review.
EPA does not ™approve" the PRP's Health and Safety Plan-but-rather; it
is reviewed to ensure the protection of public health and the environment,
The PRP's Work Plan and Sampling and Analysis Plan, on the other hand,
must be reviewed and approved prior to the initiation of field activities.
Conditional approval to these plans may be provided in order to initiate
field activities in a more timely manner. !

El

The PPPs may be required. to develop additional. Work:Plans—or-modify
the initial Work Plan contained in or created pursuant to the Agreement,
These changes may result from the need"to: (1) re-evaluate the RI/FS
activities due either to changes in or unexpected site conditions;

(2) expand the initial Work Plan when additional detail is necessary; or
{3) modify or add products to the Work Plan based on new information.
(e.g., a new population at risk). EPA will review and approve all Work
Plans and/or modifications to Work Plans once they are submitted. for-
review, ‘ :

° Reports

PRPs will, at a minimum, submit monthly progress reports, technical
memorandums or reports, and the draft ,and final RI/FS reports as
required in the Agreement. To assist in the development of the RI/FS
and review of documents, additional deliverables mav be specified bv the
Region and included in the Agreement. These reports and deliverables
will be reviewed by EPA to ensure that the activities specified in the
Order and approved Work Plan are being properly implemented. These
reports will generally be submitted according to the conditions and
schedule set forth in the Aqreement. Elements of the PRP reports are
discussed below. ‘

"y
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o Budget . ' - ' e Lo N S

Monthly Progress Reports - Thelreview of monthly progress repor+s

is an important activity performed during oversight. These reports
should provide sufficient detail to allow EFA to evaluate the past
and prOjeCted progress of the RI/FS. PRFs should submit these writ-
ten progress reports to the RPM. The report should describe the
actions and decisions taken during the previous month and activities
scheduled during the upcomlng reporting period. 1In addition, tech-
nical data generated during the month (i.e., analytical results)
should be appended to the report.. Progress reports should-also -

‘include a detailed statement of’ the.manner-and extent to which the

procedures- and dates.set forth in-'the Agreement/Work Plan dré being

met. Generally, EPA will determine the adequacy: of the performance

of the RI/FS by.reviewing the .following subﬂects dlscussed in pro-

.gress reports: - .. -ty Cr. . . AR

S . ) ar .

o Technical Summary of Work
- - - (=)
The monthly report will describe the activities and accompllsh—
ments pérformed to date.. This:will generally include 3 descrip-
tion of all . field work completed, such as .sampling events and
_installation of wells;. a discussion of analytical results
received; a'discussion. of data review: activities; ‘andra dis-
- cussion of .the development, scréening,; and. detailedkanalysis
.of .alternatives.  The report will.also descrlbe the activities
.. .to be per‘ormed durlng the upcoming. mcnth - St

o Schedule Y - b .

.. EPA will oversee PRP compliance with respect to those sched-
ules specified in the Order., . Delays, ‘with-the ‘exception of .
those specified under the-Force Majeure clause of the Agree-
ment, may result in penalties, if warranted. The RPM should
be immediately notified if PRPs.cannct perform reguired’

cractivities or cannot provide the requirec deliverables in,
. accordance with the schedule specified in the Work Plan. - In

-. addition, PRPs should.notify the RPM when ‘circumstances may ’
delay .the completion of any phase of the work or .when cir-

. 7. . cumstances may-delay.'access-to the site. ‘PRPs should also

_provide .to the RPM, in writing, the reasons.for, and the =
anticipated duration of, such delays. Any measures taken or
to be taken by the PRPs to prevent or minimize the delay
should be described including the timetables for implementing
such measures.

'

The relationship of budgets. to expenditures should be tracked
. where.the 'RI/FS is funded with:a financial mechanism estab-’
lished by the PRPs. 1If site activities require more funds.
than originally.estimated, EPA must be assured that the PRPs
- are financially able to undertake additional expenditures.
“~  MWhile EPA -ddes not hive the authority to .review or .approve -a
PRP budget, evaluating costs during the course of the RI/FS:
allcws EPAR to effectively monitor activity to ensure timelw




e

completion of RI/FS activities, 1If the PRPs run over budget,
EPA must be assured that they can continue the RI/FS activi- -
ties as scheduled. Therefore, if specified in the Agreement,
PRPs should submit budget expenditures and cost overrun infor-
mation to EPA. Budget reports need not present déllar amounts,
but should indicate the relationship between remaining avail-

able funds and the estimate of the costs of remaining activities.

© Problems

Any problems that the PRPs encounter which could affect the
satisfactory performance of the RI/FS should be brought to the
immediate attention of EPA. Such problems may or may not be a
force majeure event, or caused by a force majeure event. EPA
will review problems. and. advise the PRPS accordingly. Problems
which may arise include, but are not limited to:

- Delays:.in. mobilization.or. access=to: necessary, equipment;: -

- Unanticipated laboratory/analytical time regquirements;

- Unsatisfactory QA/QC performance;
- Requirements for additional or more complex sampling;
- Prolonged unsatisfactory weather conditions;

- Unanticipated site conditions; and

- Unexpected, complex community relations activities.
Y

Other Reports - All c¢ther reports, such as. techrical. reperts. and
draft ané final RI/FS reports, should be submitted te EPA according
to the schedule contained in the Order or the approved Work Plan.
EPA will review and approve these reports as they are submitted.
Suggested formats for the RI/FS reports are presented in the RI/FS
Guidance.

o} Records

PRPs should preserve all records, documents, and informaticn of any
kind relating to the performance of work at the site for a minimum of
6 years after completion of the work and termination of the Administra-
tive Order, After the 6-year period, the PRPs should offer the records
to EPA before their destruction..

Document contrel should be a key element of all recordkeeping. The
following activities require careful recordkeeping and will be subject
to EPA oversight:

Administration - PRP administrative activities should be accurately
-documented and recorded. WNecessary precautions to prevent errors




. or the loss or m;sxnterpretatlon cf data should be. taken. At a
minimum, the followzng admlnxstratzve actiens should be documented

and reccrded: e 4
g s - 1. o ' . - -

Contractor work plans, contracts, and change orders;

-

e B e o . - E

c. -:~, Perscnnel changes; .
- Communications between and among PRPs, the State, -and EFA
officials regarding technical aspects of the KI/FS;

] e L T~

.( .~ .Permit application and award. (if applicablé); and

:. S PR ‘ . L

o~ - Ccst overruns. -

PR

» - 1

Technical ‘Analysis -.Samples and data should beé handled according
to procedures set forth in the Sampling and Analysis Plan. Documen-
tation establishing-adherence to these procedures should include:

C. - - Sample'labéls; -
- Shipping forms; . . - o 1.: ..
.- Cﬁain-ofﬁcustody forms; and _. .
~ . Field log books. |
All analytical data in_the RI/FS process should be ﬁanaqed as set

forth -in the Sampling and Analysis Plan. Such analytical data may
be the product of: _ .

Contractor labcratories; .. . .

L= Enviionméntal and public healfh‘étudies;kand
Rellabzlxty, pe:formance, and melementability stud;es of
remedial alternatives. .

T I

+ <

Decision Making - Actions or communications among PRPs that involve
decisions affecting technical aspects of the RI/FS should be docu-

- :mented. Such' actions and communications include those of the proj-
ect nnnage: {or .other PRP management ent;ty):.steerlng commlttees,
or contractors. .

o Administrative Record Requirements
. .- Section 113(k).of CERCLA -requires that the Agency establish an admin-
Lstratxve record.upen which the selection of a response action is based.

A suggested list of documents which are most likely to be included in
any adequate administrative record is provided in the memorandum entitled

-“praft Interim Guidance on Administrative Records for Selection of CERCLA
‘Response Actions® . (June 23 1988 - OSWER Directlve No. 98313,3A). More
detalled guxdance wxll be forthcom;ng, includirg guidance provided in

_A-26




aly

the revisions to the NCP. There are, however, certain details associ-
ated with compiling and maintaining an administrative record that are
unique to PRP RI/FS activities.

EPA is'responsible for compiling and maintaining the adminiétrative
record, and generating.and updating an index. If EPA and the PRPs
mutually agree, the PRPs may be allowed to house and maintain the admin-
istrative record file at or near the site; they may not, however, be
responsible for the actual compilation of the record. Housing and main-
taining the administrative record would include setting up a publicly
accessible area at or near the site and ensuring that documents remain
and are updated as necessary. EPA must always be responsible for decid-
ing whether documents are included in the administrative recerd; trans-
mitting reccrds to the PRPs; and maintaining the .index to the repository.

The information which may comprise the administrative record must
be available to the public from the time an RI/FS Work Plan is approved
by EPA. Once the Work Plan has been approved the. BRES must. transmit. to
EPA, at reasonable, regular intervals, all of the information that is
generated during the RI/FS that is related to selection of the remedy.
The required documentation should be specified in the Administrative
Order. The Agreement should also specify those documents generated prior
to the RI/FS that must be obtained from the PRPs for inclusion in the
record file. This may include any previous. studies conducted under State
or local authorities, management documents held by the PRPs such as haz-
ardous waste shipping manifests, and other information about site charac-
teristics or conditions not contained in any of the above documents.

Field Activities

o Field Inspections

Field inspections are an important oversight mechanism for determin-
ing the adeguacy of the work performed: EPAR will therefore conduct field
inspections as part of its oversight responsibilities. The cversight

‘inspections should be performed in a way that minimizes 1nterference

with PRP site activities or undue complication of field activities. EPA

., will take corrective steps, as described in Section VII and Attachment IV

of this appendix, if unsatisfactory performance or other aef1c1enc1es
are identified.

Several field-related tasks may be performed during oversight inspec-
tions, These tasks include:

Cn-site presence/inspection - As specified in Section 104 (e) (3),
EPA reserves the right to conduct on-gite inspections at any reason-
able time. EPA will therefore establish an on-site presence to
. assure itself of the quality of work being conducted by PRPs. At a
minimum, field oversigh- will be conducted during critical times,
such as the installation of monitoring wells and during sampling
events. EPA will focus on whether the PRPs adhere to procedures
specified in the SOW and Work Plan{s), especially those concerring
_QA/QC procedures. Further guidance regarding site characterizaticn
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“-activities is presented in' the -RI/FS Guidance, the-"Compendle of
- Superfund ‘Field-Operations Methdds” (August 1987 - OSWER'Directive
No. 9355.0-141), the "RCRA Ground Water Technical “Enforcement
Guidance Document“ {September 1986 - OSWER Directive No. 9950.1),
“ -the NEIC Manual' for Groundwater/Subsurface Investigations at
HYazardous waste Sites (U.S. EPA, 1981c), and OWPE's forthcoming
'+ "Guidance on 0ver51qht of Potentially Respons;ble Party Remedzal
B Investxgatlons andrFeaSLblllty StudleS*" <o

— - - . [ -
- - e =

s Collectlon and analysis of samples-- EPA may collect a number of
" " QA/QC samples including blank, duplicate, and split sa.mples.E THe
" - results of these sample: analyses will be-'ompared to ‘the results of
PRP -analysés.” "This comparxson will enable EFA to ‘identify poten-
- tial quality‘control problems ahd therefore help to evaluate the °
qualzty of the PRP rnvestrqatron.

T . . ' i

T 'Envrronmental Monxtorlng - EPA may'éupplement any PPP environmental

monltorzng actlvzty Such- supplemental monltorlng may include’ alr
! or'water studies t6 determine additional ngratlon of ‘sudden - -
C 'releases that may have occurred as a result of 51te -activities, -

— oo - ‘ Y PRI L.

o QA/Qc “Audits o
e T - N . B R

,? ’EPA may either couduct ot ‘require the PRPS to conduct (Lf speci-
fied in ‘the Aqreement), laboratory audits to ensure compliance with pro-
per QA/QC and analytical ‘procedures, as specified in the Sampling and
Analysie~Plan., These audits-will involve ‘on-site “inspections of labora-
tories used by PRPs and analyses of selected QA/QC samples. All proced-
ures must be in accordance with those outlined in The Usér's Guide to
the Contract Laboratory Program, (U.S. EPA, 1986) or otherwzse specified
in the Sampling and Analysis Plan. . o “a

el C“aln-of Custody oo . R E oy

a2 Sy ~ : R A

+ - - -

-t

“7 Chain- of—custody procedures will be évaluated by- EPA.‘ This evalua-
tion' will focus: on determ1n1ng if the PRPs and ‘their contractors adhere
to the procedures set forth in the Sampling and Analysis Plan.- Proper
chain- of custody procedures are desctibed in 'the Natiohal Enforcement.
Investzqat;on Center (NEIC) Poélicied and Procedures Manual, (U.S. EPAD

19681b) . Evaluation of chain-of-custody procedures will occur during
laboratory audits as well as durlng on-sxte lnspectlons of sampling
‘activities. LRI - . -

: : - --' . - ,' -+ - ' - = -J ..j

ot v H -~

Feetlng! L

Meetings between EPA, the State, and PRPs -should- be held ori a regu-
lar basis (as specified in ‘the Agreement) and ‘at critical-times during
the Ri/FS. Such critical ‘times may at a minimum include when the SOW
and the Work Plan are reviewed,- the RI is in-progress.and completed,
remed1a1 alternetives are developed and scréened, detailed analysis of
the alternatlves is- performed and the draft and f1na1 RI/FS reports are

417 - - - s
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submitted. These meetings will discuss overall progress, discrepancies
in the work performed, problems encountered in the performance of RI/FS
activities and their resolution, community relatiens, and other related
issues and concerns. While meetings may be initiated by either the PRrs
or EPA at afy time, they will generally be conducted at the stages of
the RI/FS listed below.

o Initiation of Activities

EPA, the State, and the PRPs may meet at various times before field
activities begin to discuss the initial planning of the RI/FS. Meatings’
may be arranged to discuss, review, and approve the SOW; to develop the
EPA/PRP Agreement; and to develop, review, and approve the Work Plan,

o Progreés

EPA may request meetings to discuss the progress of the RI/FS.
These meetings should be held at least 'quarterly andvwill. focuswont the.
items submitted in the monthly progress reports and the findings from
EPA oversight activities. Any problems or deficiencies in the work will
be identified and corrective measures will be requested (see
Section VIII and Attachment IV) of this appendix.

o Closeout

EPA may request a closeout meeting upon completion of the RI/FS.
This meeting will focus on the review and approval of the final RI/FS
report, termination of the RI/FS Agreement, and any final on-site activi-
ties which the PRPs may be required to perform. These activities may
include maintaining the site and ensuring that fences- and warning signs
are properly irstalled. The transition to remedial design and remedial
action will also be discussed during this meeting.

Special Studies

EPA may determine that special studies related to the PRP RI/FS are
required. These studies can . be conducted to verify the progress and
results of RI/FS activities or to address a specific camplex or contro-
versial issue., Normally, special studies are performed by the PRPs;
however, there may be cases in which EPA will want to conduct the
independent studies. The PRPs should be informed of any such studies
and given adequate time to provide necesgsary coordination of site per-
sonne)l and resources. If not provided for in the Agreement, modifica-
tions to the Work Plan may be required.

A-29



I . f . - D -t

. ATTACHMENT IV

CONTROL _OF ACTIVITIES - - = --° v

Tdentification of Deficiencies
. ¢ ¢ - _.‘-" PR PR c
Oversight activities may icentify unsatisfactory or deficient PRP
performance. The determlnatlon of such performance may. be based upon
flndlnqs such as-"‘-

30_2 _wOrk products are’ lncon51stent wlth the SOW ‘or Work Plan;
o Technical deficiencies exist in submittals or other RI/FS
products; - .
o ' Unreasonable delays occur while performlng RI/FS -activities;
' and - . ! S
'.. o~.. Procedures are inconsistent with'the;NCP.‘ L A‘.‘ﬁi‘
Corrective Measures N LI e R TN

i
e e . M - - - . R

The need to perform corrective measures may arise in the event of

deficiencies in reports or other work products, or-unsatisfactory per-
formance of field or laboratory activities. When deficiencies are iden-
tifjed ‘Corrective measures ‘may e sought: by: (1) notifying the PRPs;
(2) describing the . nature of the deficiency; and (3) either requesting
the PRPs to take whatever actions they regard as appropriate.or setting
forth' appropriate corrective measures.  The follow1ng subsectlons
describe this process for ,each of the two _general types of act1v1t1es
that-may require correctlve measures. , I T RSO

o Corrective Méasures Regarding Work Products = '

Agency review and approval procedures for work products generally
allow three types of responses: (1) approval; (2) approval with medifi-
cations; and (3)- non- approval Non~approval of a work product (includ-
ing project plans) immeédiately-constitutes a notice of deficiency. EPA
will immediately notify the PRPs 1f any. work product is not approved and
will explain the reason for such a finding. - . . L

0 N

. Approval w1th modlflcatlon- w111 not lead to a notlce of deficiency
if the modlflcatlons are ‘made )y the PRPs without delay. If the PRPs
smgnlflcantly delay in responding to the modifications, the RPM would
issue a notice of def1c1ency to the PRP prOJect manager detalllng the
following elements: .-

- A description of the deficiency or a statement describing

" in what manner the work product was found to be deficient
or unsatisfactory;.




Modifications that the PRPs should make in the work prod-
uct to obtain approval;

A request that the PRPs prepare a plan, if necessary} or
otherwise identify actions that will lead to an accept-
able work product;.

A schedule for submission of the corrected work product;

An invitationwtomthe;ERBSHtovdisquss;the:matterrinva:con-
ference; and

A statement of the possibility of EPA takeover at the
PRPs' expense, EPA enforcement, or penalties {as appro-
priate).

=] Corrective Measures Regarding Field Activities

when the: lead agency discovers" that the-PRPs (or their contractors)
are performing the RI/FS field work in a manner that is inconsistent
with the Work Plan, the PRPs should be notified of the finding and asked '
to voluntarily take appropriate corrective measures. The request is ~

generally made at a progress meeting, or, if immediate action is required,
at a special meeting held specifically to discuss the problem. If correc-

tive measures are not voluntarily taken, the RPM should, in conjunctios
with appropriate Regicnal Counsel, issue-a noticerof deficiency contain-
ing the fcllowing elements:

A description of the deficiency;

A request for an explanation of the failure to perform

. satisfactorily and a plan for addressing the necessary

corrective measures; . -
A statement that failure to pressent an explanation may be
taksn as an adnission thet there is no valid explanation;

An iiwitation to discuss the matter in a coaference.
(where appropriate);

A statement that stipulatss penaities may accrue or are
accruing, project termination may occur, and/or civil
action may be.initiated if.appropriate actions are not,
taken to correct the deficiency; and

A description of the potential liabilities incurred in
the event that appropriate actions are not taken.

"Modifications to the Work Plan/Additional Work '

Under the Administrative Order (oz.Consent Dacres), PRPs agree to
complets the RI/FS, including the tasks required under either the orig-
' inal Work Plan or a subsequent or modified Work Plan. This may
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include determinations and evaluations of conditions that are unknown at
the time of execution of the Agreement. Modifications to the original
RI/FS Work Plan are- frequently rvqulred as field work progresses. Work
not explicitly covered in-the Work Plan:is often required and therefore
provided for in the Order. This work is usually identified during the
RI and is driven by the need for further information in a specific area.
In general;athe Agreement should provide for fine-tuning of the RI, or
the investigation of an area previously unidentified. As it becomes
clear what additional-work in. necessary, EPA will notify the PRPs of the
work to be performed and determine a schedule for completion of the work.

EPA must ensure that clauses for modifications to the Work Plan are
included 'in the Adreement so that the PRPs will carry out the modifica-
tions as the need for them-is'identified.. To facilitate negotiation on
these points, EPA may consider osne or more of the. following provisions
in the Agreement for addressing such situations:

) ~ ) T - . -»
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- Defining the llmlts of add1t10na1 work requlrements.

- .Speglfylng the dlspute resclution process for modlfled Work
" Plans and additional work Tequirements;
o= Deflnlng the appllcablllty of stipulated penaltles to any addi-
' _tlonal work: Whlch the PRPs agree to undertake. .: .

159ute Reso;ut;on T d T N ~-;

As dlscussed elsewhere in this guldance, the RI/FS Order developed
between EPA and the PRPs sets forth the terms and conditions for con-
ducting the RI/FS. An element -of this Agreement is a statement of the
specific steps to be taken if a dispute arises between ‘EPA  (or its
representatives) and the PRPs. These steps should be well deflned and
agreed upon by all 51gnator1es to the Agreement.

A-dispute with respect to the Order is followed by a specific
period of discussion with the PRPs. Af+er the discussion period, EPA
issues a final decision'which becomes incorporated into the Agreement.
Administrative Order should clarify that with respect to all submittals’
and work performed, EPA will be the. final arbiter. The court, on the
other hand, is the final arbiter for the Consent Decrees.

Penalties

Any .initiative for PRPs to properly conduct the'RI/FS and correct
any dlscrepanc1es discovered dwing the conduct of the Agreement, EPA
should initiate stipulated penaltles. Section 121 provides up to $25,000
per day in stipulated penalties fior violations of a.Consent Decree while
Section 122 allows EPA to seek or impose civil penalties for violations
of Admlnlstratlve Orders.-rpenaltles should begin to accrue on the first

f
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3In order .to provide for stipulated penalties in an Admlnlstratlve Order
the parties must voluntarlly 1n-lude them in the terms of the Agreement

-
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day of the dsficiency and continue to be assessed until the deficiency
is correctad., The typPe of viclation (i.e., reporting requirements

vs. implemsntation of construction requirements), as well as the amcunts,
should be specified as stipulated penalties in the Agreemant to avoid
negotiations on this point which may delay the correction. The amounts
should ba set pursuant to ths criteria of Section 109 and as such must
cake into account the nature, circumstances, extent, and gravity of the
violations as well as the PRPs® ability to pay., prior history of viola-
tions, degree Of culpability, and the economic benefit resulting from
noncompliance. Additional information on stipulated“penalties can be .
found in OECM's "Guidance on the Use of Stipulated Penalties in Hazard-
ous Waste Consent Decress” (September 27, 1987).

Project Takesoverxr

. Ganarally, EPA will consult with PRPs to discuss deficiencies and
corrective measuras. If thess discussions fail, EPA has two options:
{1) pursue legal acticn to force the PRPs to continue the work; or
(2) take: over the RI/PS. If taking legal action. will not. significantly-
delay isplementation ¢f necessary remsdial or removal actions, EPA may
cozmence civil action against the noncamplying PRP to enforce the Admin-
istrative Order. Under a Consent Decres, tha mitter would be pr.l-niqt
to the court in which the Decies was filed to enforcs the provisions of
the Decree.

1f a delay in RI/TS activities endangars public health and/or the
environmant or will significantly delay ismplemsntation of pecessary
remedial actions, EPA should sove to replace the PRP activities with
Fund-financed actions. The RFM will take the appropriate steps to
assume respcnsidbility for the RI1/TS, including issuing a stop-work order
to the PRPs and notifying the EPA remsdial contractors. 1In issuing stop
work orders, RPMs should be aware that Fund resources pay not be automat-
ically available. But, in the case of FRP actions which threaten human
health or ths envirooment, thare may be no-othar courss:cfiraction.. Once .
this stop work order is issued, a fund-financed K1/rS will be undertaksn-.
consistant with-ERA funding procaduzas.

'WDR378/029
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