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{ M% UNITER STATES ENVIRONMENYAL PROTECTION AGENCY
3 WASHINGTON, D.C. 20460

JIL 7 063 : L DFEICE OF
. BOLID WASTE AND EMERGENCY HESPOMNSE
MEMORANDUM OSWER DIRECTIIVE 9610.15
SUBJECT: UST/LUST National Mative American Lands Policy
Statement _
FROM: pavid W. Zlegele, Direct Lf't

Offico of Underground Stowdge Tanks

TO: UST/IUST Regional Branch Chiefs
UST/LUST Regional Program Managers

Attached is the final policy statement concerning the
implementation of the UST/LUST program on Fative Anerican Lands.
We received comments on the draft policy statement from six
reglons, the Office of Enforcement and the Office of General
counsel. PBased on those comments, we have made geveral changes
to the draft policy statemsnt. Most of these changes involve
clarifying inforwmation in the draft policy statemant, although
entirely new information is provided in a few cases including a
new section on funding. ' :

Some of the comments dealt with issues broader than the
UST/LUST prugram that are best addressed on an agency-wide basis.
We will provide addition guidance, if necessary, as these issues
are resolved. ‘ ‘

Please let me or Bill Lisnesch know if you have any
questions. Bill can be reached al {703) 308-8873.

{2 Pomed on Recycled Paper
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OSWER DIRECTIVE 9610.15%:
OBT RATIONAL NATIVE AMERICAN LANDE POLICY ETATEMENY?

Over the past {ive years, EPA and tribes have heeni
implementing the Underground B%ﬂrage Tank (UST) program {RCRA
subtitle I) on Native American” lands. During that time, and
consistent with the flexibility built into the design of the UST
program, a variety of approaches have been used to implement
various aspects of the UST program as it affects tribal lande.
The purpose of this document ig to build on that experience and
provide direction and a set of priorities to EPA regional offices
for the coming years.

At the federal level, the resources to implement tha UST
program on Native American lands have been limited and, given the
current federal budgetr constraints, are unlikely to increase
dAramatically. Nevertheless, EPA is committed, as discussaed
below, to achieve the goal of protecting human health and the
environment on trikal lands. :

BACKGROURD

Federally recognized Native American tribes are sovereign
entitise sublect to federal laws. Underground storage tanks
located on tribal lands gensrally are not subject to state laws.
As a result, unless a state acts as a tribe’s agent pursuwant to a
formal agreement with a tribe, EPA and the tribe are responsible
for -implementing and enforcing the UST program on tribal lands.

Thers are approximately &,000 tank= on Native American
lands. While some USTs are found on tribal lands in every region
except Regyion 3, the majority of tanks are found in Regions 5, 6,
B, 9, and 10. Region 8§ has moure Lanks on tribal lands than any
other region. Bxcluding Wative American villages in Alaska,
Region 9 has more Wative American tribés than any other region.
Approximately 66% of the tanks on Nativa Amaerican lands in Region
% are on Navajo lands.

GOAL

The over-riding goal of the implementation of ths UST
program on tribal lands is to protect human health and the
enviroment. More specifically, the geal is to bring all tanks
on tribal lands inte compliance so as to prevent future leaks and
to cleanup existing leaks. As discussed in greater detail below,
this will be accomplished through direct federal implementation,

7 ?rThe Lorm UST program as used throughout this document
includes bhoth the regulatory or preventative program and the
leaking underground storage tank or LUST program.

? Tha terms Wative Aperican, Imlian, tribal and reservation
land= are used interchangeably in this documsent
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by building the capability of selected tribes, and by
facilitating agreements between tribes and states.

This goal is consistent with EPA‘s and OSWER’s policy on
snvironmental equity. As stated in the July 22, 1992 QSWER
Environmental Fouity Initiative: YOSWER atrives to ensure that
ite programs pravide protection from risk egquitably across all
populations.Y The Initiative further states that: “"OSWER is
committed to promoting awareness and sensitivity to envirommental
equity concerns and translating that awareness into positive
action to address those concerns through the iwplementation of
its programs.» :

OBJECTIVES

The objectives of the UST/LUST National Native American
Lands Policy are to:

1. wraximizae coordination with Native American tribes
in all activities in accordance with EPA*S Indlan
Polioy;

2. improve the existing data on tank populations and
characteristiocs;

3. elaan up sites prlmarily through oversight of
responsible party financed cleanups and, where
appropriate, through selected tribal-lead, state-lead,
and/or federal-lead cleamips using the LUST Trust Fund;

4. as appropriate, provide direct rederal implementation
of the federal underground storage tank regulations;.

5. facilitate development of tribally run self-sustaznxng
regulatory and glean-up progyams based on willingness,
authorities and funding; ard

G. promota the involvement of other agencias and
crganizations, including the Bureau of Indian Affairs
and the Indian Health Service, to make their resources
more available to Native Awmerican Tribes for
enviromnmental protection and to leverage their
resources on gite. This inclades facilitating the
negotiation of formal ayreements between tribes and
state UST programs. .

IMPLEMENTATION ATRATEGY

EPA Regional Offices are responsible for ensuring the
implementation of the UST program on Indian lands. In general,
thare are three approaches for implementing the TST program on
Indian Lande. First, regions are encouraged to work with
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selecbted tribes that have or can develop the capability to
administer the UST program on their tribal lands. This approach
is consistent with EPA’s "Policy for the Administration of
Environmental Programs" on Indian Resgervationg which wvas signed
by Administrator William D, Ruckelshaus on Hovember 8, 1%84. The
Peolicy states in part: "The Agency will take affirmative stepsa to
encourage and aszist tribes in assuming regulatory and program
management responsibilities for reservation lands. The Agency
will assist interested tribal governments in developing programsz
and in preparing to azsmume requlatory and preogram management
responeihilities for reservation lands.' Underground Storage
Tank program development work has already begun through Region 9
with the Navajo ¥ation and other regions have begun or are
contemplating similar efforts, Reglon 6, for example, rather
than focusing primarily on individuwal tribes has been working
with a conscrtium of pueblos in New Mexico and with a consortium
of tribes in Oklahowma.

Second, regions also are encouraged to facilitate the
negotiation of tribal-state agrecments where possible. This may
be particularly advantageous in those cases where the tribe and
state have or can develop a geood working relaticonship and where
there are relatively few tanks on tribal lands. Regiones are
responsible to ensure that such agreements result in protection
of human health and the environment.

‘ Finally, in those pases where it is pot possible for the
tribe to develop its own program or to negotiate a tribal-state
agreement, the regicn will contimue to be responsible for program
implementation. In such cases, the regions have the
responsibility to establish and manage a basic UST program using
available resgurces.

ts
Among the activities that a region must ensure get
acconpllshed using one of the thres methods outlined above are:

1. receive nutlf;cat;qns and certifications of
installatjons of new UST sysbens;

2. answer calls reporxting releages, including suspected
releases, spills and overfills, and confirmed releases;

3. receive reports of corrective actions taken or planned
including initial abatement measures;

4, receive fres product removal reports and determine the
practicable extent for free product removal; and

5. receive notifications prior to permanent closure or
ehange-ln—se:v:cea
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Thege and other activities are daaﬁribed in the Traneition
Strateqgy (OSWER Directive 9610.5%5) and Transition Task List (OSWER
Directive 9610.5-1}. Even in those cases where a tribal program
is developed or a tribal-state agreement iz migned, the region is
8till responsible to snsure that the basic UST regquirements are
met and all activities are conducted in accordance with EFAfx
Indian Policy.

ACTIVITIESR

There are a wide variety of activities that can be
undartaken to further implementation of the TUST program on Naflve
American laends. These activities will be pursued with
appropriated LUST monies and with personrel funded by both the
UST and LUST appropriations. . 7The specific activities pursued in
any region will dapend on factors such as the number of tribes,
their existing and potential abkility tc implement the prograun,
nunber of tanks on tribal lands, and emergency response needs.
Below is a ligt of activitiee that in general are high priority.
Begions should select from among these and amend them as needed
to achieve the highest pozsible success gensrally and
specifically as applied to any tribal nation.

1. Tank Inventory: update the tank inventory on. Native
American lands consistent with the October 2, 1982
memnorandon on the "Inventory of USTs on Indian Lands"™;

2. Gutreach: continue and expand, where possible, efforts
including circuit riders, information dissemination,
training, and information seminars;

3. Corrective Action: ensure that corroective actions ocour
in a timely faehion. Regions are to oversee
responeible party-lead corrective actions to ensure
that appropriate corrective actions proceed at all
siteag. when necessary, regions alsc are rasponsible
for directing federal—-iead corrackive actions on a
priority basis consistent with OSWER Directive 9610.9
{Interim Cuidance on Conducting Federal-Lead
Undsrground Storage Tank Corrective Actions for
Petroleun Releases on Indian Lands) ;

4. Streamlining: exemine corrective action and other
regional Tndian lands-related processes to determine
ways to streamline and nmake those processes mors
effective and efficient consistent with OSWER Directive
9550.12 (Etreamlined Implenentat1an of Usy CGItEthVP
action Requirementsj,
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5. Enforcement: ensure adequate enforcement consistent
with the UST program’= emphasis on voluntary
compliance. Regions are ancouraged to use field
citations where appropriate and to follow applicable
guidance, including the Office of Enforcement’s
memorandum on "Interim Guidance on Review of Indian
Lands Enforcement Actions”™ {(October 21, 1582},
concerning appropriate enforcement responses for
tribally owned andjfor operated facilities:

6. Program Develppment: identify opportunities for and
facilitate development of tribally administered
regulatory and clean-up programs, including those
administered through tribal consortia, based on tribal
willingness, authorities and funding; and

7. Tribal-State Agreements: facilitate negotiation of
tribal-state agreements for those tribes expressing an
interest in such agreements. Regionz also should enter
into three-party agreements with tribes and states as

appropriate.

While a variety of activities can and will be underiaken,
reg;ans are =till responeible fur ensuring that program
priorities are pursued. The priorities for the UST program are
corrective action streamlining, leak detection compliance and
enforcesment, and state program approval. The first two of these

. are directly applicable to the UST/LUST program on tribal lands.

Pormal state program approval under Subtitle I of RCRA is not
applicable in the form that it currently applies to states.
Tribal program development, which was discussed under
Implspentation Strategies, i= comparable to state program
development prior to ths approval process. Direct tribal program
development is one of the implementation approaches listed above
that regions are encouraged to pursus with interested tribes.
The nature and extent of a tribal program will vary considerably
depending on such factors as the nusber of tanks, funding
sourcesz, and experience with othear environmental programs.
Regions will need to work with tribes and tribal consortia to
help develop a program most applicabls to the tribes’ nesds,
praferences and capabilities.

_

In recent years, Ccngre55 has been approprlatlng $500,0008 to
implemnnt the UST program on Indian lands in the Leaking
Dndexrgroumni Storage Tank Trust Fund appropriation. The vast
majority of these funds have beon spesnt by the regional offices
for direct implémentation activitiee such as registering tanks,
overassing corrective action by responsible parties, and
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copducting cleanups where responsible parties were unknown- or
unable to do the corrsctive action. The Resource Conservation
and Racovery Act, as amendad, presently contains no provision for
directly funding tribal UST programs in the same manner that
state program= are funded.

CORCLUSION
Tﬁlg pallcy statement ig consziztent with the UST program'

by state, local and tribal gavernments. Regions have the abllity
to achleve UST prodgram goeals and objecstives by undertaking a
variety of activities. The selection of specific activitiss is
at the discretion of the region and will be based on the needs
and capabilities of tribes and tribal consortia. Although
existing apd potential future federal resources for program
implementation are limited, EPA is committed to achiewing
protection of human health and the esnvironment. EPA also ias
committed to supporting tribally administered programs that can
he operated with their own authorities and funding, working with
tribal consortia, and serving as a facllltator for devalopnent of
tribal-state agraamanta as appropriate.

Hoto
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