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Dated: May 20, 1987,
Vaun A, Newill,
Assistant Administrasor for Resgerch and

Nevelopment.

{FR Doc. 8712113 Filed 5-27-87; B:45 am)
BILLING CODE 4380-40-00

[FRL-3207-6

Superfund Program; Non-Binding
Preliminaty Aliocations of
Responsibility (NBAR)

AGENCY: Environmental Protection
Agency.
ACTION: Request for public comment.

SUMMARY: Section 122(e){3) of the
Superfund Amendments and
Reauthorization Act of 1988 ([SARA),
which amended the Comprehensive
Environmental Response,
Compensation. and Liability Act
(CERCLA), requires the Environmental
Protection Agency (EPA) to develop
guidelines for preparing nonbinding
preliminary allocations of responsibility
{NBARs). EPA is publishing today the
Interim Guidelines for Preparing
Nonbinding Preliminary Allocations of
Kesponsibiiity to announce that the
guidelines are in effect and to solicit
public comment on them.

OATE: Comments must be provided on ar
befare July 27, 1987,

ADDRESS: Comuments should be
addressed to Debbie Wood, U.S.
Environmenta) Protection Agency,
Otfice of Waste Programs Enforcement,
WH-527, 401 M 51. SW., Washington,
DC 20480.

FOR FURTHER INFORMATION CONTACT:
Debhie Woed, U.S. Enviconmental
Protection Agency, Office of Waste
Programs Enforcement, WH-527, 401 M
St. SW., Washington. DC 20460, {202)
382-3002.

SUPPLEMENTARY INFORMATION: As
defined in section 122{e (3N A) of SARA,
an NBAR is an allecatien by EPA among
potentially responaible parties (PRPs) of
percentage af
{acility. The
premote exp
are not binding en
PRPs; they cannot be admitiod as
evidence or reviewed is any judicial
proceeding, including citizen suits,
Whether to prapare an NBAR at any
pacticular CERCLA site is a decision
within EPA’s discretion.

EPA will consider preparing an NBAR
at a site if it appears that an NBAR may
help to promots setiement Still. NBARs
will not be routine. [n general, EPA's
policy is that PRPs should wark out
among themseives questions of how

much each will pay toward settlement a
a site,

Commenta may address the overall
approach taken in the interim guidelines
or focug on any aspect of it. EPA
particularly solicits comment on
appropriate factors to consider in
determining percentage allocations for
owners, operators, and transporters.

The policies and procedures set forth
in the interim guidelines are guidance to
EPA employees. The interim guidelines
include enforcement policies and
internal procedures that are not
appropriate or necessary subjects for
rulemaking. Thus. the guidetines da nat
constitute rulemaking by FPA and may
not be relied on to create a subatantive
or procedural right or benefit
enforceable by any other person. EPA
may, therefore, take action that is at
variance with policies and procedures
contained in this document.

EPA is publishing the interim
guidelines to provide wide public
distribution of information on this
aspect of SARA implementation, and to
gain the benefit of public comment. The
interim guidelines follow:

Dated: May 18. 1887,
Lee M. Thomaa,
Administrator.

INTERIM GUIDELINES FOR
PREPARING NONBINDING
PRELIMINARY ALLOCATIONS OF
RESPONSIBILITY

L. Introduction

Section 122(e){3) of the Superfund
Amendments and Reauthorization Act
of 1988 (SARA), Pub. L. No. 96498,
which amended the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1880
(CERCLA), 42 U.S.C. 9801 of sey.,
requires the Environmenta] Protection
Agency {EPA) to develop guidelines for
preparing nonbinding pretiminary
allocations of responsibility (NBARa}.
Ap defined in section 122{e}{3}{A}. an
NBAR is an allocation by EPA among
potentially responsible parties (PRPs) of
percentages of total response cosis at a

. facility. SARA authorizes EPA to

provide NBARs at its discretion. NBARs
are a tool EPA may use in appropriate
cases 1o promote remedial settiements.
NBARs will allocate 100 percent of
response costa among PRPs. The
discretion to prepare an NBAR does not

change the goal of the interim CERCLA

settiement policy, published at 50 FR
5034 (February 5. 1985), o achieve 100
percent of cieanup or costs in
settlement,

In preparing an NBAR, EPA may
consider such factors gs volums,

toxicity, and mobility of hazardous
substances contributed Lo the site by
PRPs. and other settiement criteria
included in the interim settlement palicy
{30 FR 5034, 5037-5038), The settlement
criteria include strength of evidence
tracing the wastes at a site to PRPs,
ability of PRPe to-pay, litigative risks in
proceeding to trial. public interest
considerations, precedential value,
value of obtaining a present sum certain,
inequities and aggravating factors, and
nature of the case that remains after
settlement,

Ant NBAR is not binding on the
government or PRPs; it cannot be
admitted as evidence or reviewed in any
judicial proceeding, including citizen
suits. An NBAR is preliminary in the
sense that PRPs are free to adjust the
percentagay allocated by EPA among
themselves.

Should EPA decide to prepare an
NBAR, it will normally be prepared
during the remedial investigation and
feasibility study (RI/FS), and provided
to PRPs as soan as practicable. but not
later than completion of the RI/FS for
the site. The NBAR procesa will
normally be used only in cases whore
the discretionary special notice .
procedures of section 122{e) are
invoked.

Following presentation of an NBAR to
PRPs, PRPs have an opportunity to offer
to undertake or finance cleanup. EPA
need consider only substantial offers. A
substantial offer is defined in part IV of
these guidelines. EPA must provide a
written explanation to PRPs if it rejects
a substantial offer based on an NBAR.
Under section 122(e}{3}{(E), the decision
to reject a substantial offer based on an
NBAR 18 not subject to judicial review.

Section 122(e){3){D) states that the
costs incurred by EPA in preparing an
NBAR shall be reimbarsed by PRPs
whose offer is accepted. I a settlement
offer is not accepted. NBAR preparation
costs are comsidered response costs
under SARA.

II. When To Use the NBAR

The NBAR ia meant to promote
settlement and, thus, reduce transaction
costs. Generally, EPA will consider
NBAR preparation when it appeers that
an NBAR may help to promete
settlement. EPA will give particular
consideration to preparing an NBAR
whenever a significant percentage of
PRPs at a site request one. What
constitutes a significant pereentage is a
case-specific determination. Regions
should note the existence of the NBAR
process in all pre-RI/FS notice lettess,
and indicate its potential availability .f
requested by a significant percentage of
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PRPs within 30 days of receipt of the
notice.

There are certain situations where an
NBAR may be particularly appropriate.
For example, in a case that involves
federal agencies as PRPs, preparing an
NBAR in order to ascertain the
percentage of federal agency |
responsibility is likely to promote
settlement even though a significant
percentage of PRPs did not request it.
Similarly, if a state or municipality is
involved al a site as a PRP, NBAR
preparation may be deemed likely to
promote settlement. Or, it might be
apprapriate to prepare an NBAR in a
case with a large number of PRPs
tncluding, perhaps, a sizeable de
minimJs contingent. An NBAR may help
coalesce a previously unorganized PRP
gT0Up into a steering committee, and
thus promote settlement.

There are also situations where an
IBAR shouid prebably not be prepared.
For example, it may be clear very early
in the process that there is insufficient
information available on which to base
an NBAR. or that the number of PRPs
not de minimis is 0 small that an NBAR
would not expedite settlement. In some
cages it may seem that an equitable
settlement can be more expeditiously or
effectively achieved without use of
NBAR procedures. There may also be
cases where NBAR preparation is ruled
out because an allocation for the site is
already being prepared by or for PRPs.

Again, whether to prepare an NBAR
at any particular site, including any
state enforcement lead site, is a decision
within EPA's discretion and will depend
on the particular circumstances of each
case. The decision whether to prepare
an NBAR at any particular site rests
with the Regional Administrator.

F EPA decides o prepare an NBAR. it
will notify PRPs of that fact in writing as
early as is feasible. An NBAR
notification should specify that the
decision to prepare an NBAR is
discretionary and is contingent, ata
minimum. upon the availability of
sufficient data.

iil. How To Prepare am NBAR

The purpose of the NRAR Is to
promote expedited settiement, thus
minimizing transaction costs: an NBAR
must be conducted in a fair, efficient,
and pragmatic manner. For simplicity
and other practical reasons, the
allocation process presented here is
based primarily upon volume and the
settlement criteria.

EPA considered and rejected models
based on toxicity because of the
complexity of their application and the
lack of agreement among the scientific
community about degrees of toxicity of

specific hazardous substances and
synergistic effects. Also, toxicity is
usually causally related to the cost of
cleanup for only a few substances [e.g..
PCBs. dioxin), .

54ll, the sliocation process presented
here is not intended to be exclusive.
There will, of course, be cases where
other factors, such as toxicity or
mobility, must take priority in the )
interests of fairness to the parties. If a
Region prefers to use another allocation
process, it should confer with the
Director of the Office of Waste
Programs Enforcement prior to such use,

Activities involved in conducting an
NBAR fall into two major categories:
Information collection and assessment,
and allocation.

information Coliection and Assessment

While aggressive information
cotlection efforts occur in every case,
additional information may be
necessary for NBAR purposes.
Additional information on actual velume
and specific wastes with respect to each
PRP at an NBAR site may be required.

Section 12{e)(3}(B) of SARA
authorizes EPA to subpoena witnesses
and documents. Section 104(e} of
CERCLA, as amended by SARA,
authorizes EPA to obtain access to
information about a person's ability to
pay and about the nature and quantity
of hazardous substances generated,
treated, stored, or disposed of by that
person. These authorities may be used
to gather data for an NBAR.

Subpoena of witnesses, authorized by
section 122 {e)(3)(B), may be used in
some cases as part of the information
collection process. Considerable case-
specific judgment must be exercised
about the extent to which the subpoena
authority will be used due to ita
resource-intensive nature.

Information being collected must be
reviewed by technical and legal staif as
it is received so that pertinent
information may be culled and gaps and
inconsistencies identified. Collection
and assegsment efforts should be
completed by the end of the R1, s0 that
the allocation can be completed by the
end of the FS.

On the basis of information collection
and assessment efforts, EPA will
determine the waste types and volumes
for each PRP. This volumetric ranking is
part of the information that must be
provided with a pre-cleanup negotiation
special notice letter.

The legislativa history of section 122
states that the allocation itself should be
made by federal employees. Consultants
or states with cooperative agreements
may assist in the information gathering
and assessment phase of the allocation

process. The allocation phase of an
NBAR can be most effectively
undertaken by the same technical and
legal personel who directed the
information collection and azsessment
efforts.

Allocation

I[n most cases, waste at a sile ia
commingled and therefore indivisible, In
commingled waste cases, the first step
in the allocation phase of an NBAR is to
allocate 100 percent of responsibility
among geherators, based on the volume
each contributed. The product of this
step wil} often differ from the volumetric
ranking provided with special notice
letiers because any waste that is
attributable to unknown parties ia
allocated to known parties in proportion
to their volume.

in a limited number of cases. it is
possible to link particular remedial
activities with specific waste types and
volumes, For example, in the easy but
rare case of divisible wasta, the cost of
removing barrels from a warehouse on a
larger site can be separately attributed
to the contributors of the barrels. Or, the
cost of incinerating soil contaminated
solely by PCBs can be attributed to PCB
contributors. Where it is possible to do
g0, waste types and volumes that
necessitate particular remedial activities
will be fully attributed to the
appropriate contributors.

The second step in the allocation
phase of the NBAR process involves
adjustments based on conasideration of
the settlement criteria. Any percentage
allocated to a defunct or impecunious
party shouid be reailocated. Where
appropriate, credit may be given for any
PRP contributions to RI/FS and/or
removal activities at the site,

In addition, percentages of
responsibility should be allocated to
financially viable owners, operators and
transporters. How much to allocate to
such parties is a case-gpecific decision
based upon consideration of the
settlement criteria.

In general, owner/operator culpability
is & significant factor in determining the
percentage of responsibility to be
allocated. For example, a commercial
owner and/or operator that managed
waste badly should receive a higher
allocation than a passive.
noncommercial landowner that doesn't
qualify as innocent under section
122(g)(1){B) of SARA. The relativa
allocation among successive cwners
and/or operators may be determined,
whare all athet circumsatances sre equal,
by the relative length of time each
owned and/or operated the site.
Transporter allocations may be base.
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on volume, taking into account
appropriate considerations such as
packaging and placement of waste at a

. site. Detailed guidance en allocations
for transporters. owners, and aperators
may be prepared at a later date on the
hasis of experience under these interim
guidelines.

Again, an NBAR will allocate 100
percent of regponse costs, because the
goal is to achieve 100 percent of cleanup
or cos!s in settlement.

IV. Offars Based on NBARS

Once the technical and legal
personnel complete the NBAR, the
numerical results will be transmitted in
writing to PRPs. EPA will not provide a
detailed explanation for the resuits, due
to the enforcement-sensitive nature of
the decisiona involved. EPA will provida
a generai explanation of the rationale
used in preparing the NBAR, Data
gathered in the information collection
phase may be made available 1o PRPa.

EPA will provide the NBAR results to
PRPg ag early &3 possible. The saqner
PRPs3 receive the results, the more time
they have to organize among themaselves
and negotiate with EPA on remedy. A
limited period shauld be provided for
PRP3 to digest the:NBAR results before
notice for cleanup negotiations is sent.

EPA will attempt to complete the
NBAR before selection of a preferred
remedy and public comment, or at least
prior to the Record of Decision (RQD).

Special notice under section
122[8](2}(A) of SARA will generally be
provided priar to cleanup negotiations in
cases where an NBAR ia used. If within
80 days of special notice for cleanup
negotiations, EPA receives no offer for
settiement, it may proceed as usual with
action under section 104 or 108 of
CERCLA. If EPA receivea an offer that is
not a subsatantial/geod faith proposal. it
should s0 notify the PRPs before
proceeding with action under section
104 or 1086.

A good faith offer is an offer in writing
in which PRPs make a shawing of their
gualifications and willingness to
conduct or finance the wajer elements
of the remedy. A substential offer must
meet three criteria. Figat, it muat equal ar
exceed the cumulative sRocated shares
of those making the offer. Second. it
muyst amaount to a predominant portion
of cleanup costs. Third, it must be
acceptable 10 EPA in regard 1o all other
terms and conditions, such as refease
provisions or dispute resolution
mechanisms.

If EPA receives a substantial/good
faith offer within 60 days of special
notice for cleanup, EPA will provide an
additional 60 days for negotiation. If an
agreement for remedial action is

reached, it must be embodied in a
consent decree. The State should be
kept apprised of negotiations if it
chooses not to participate. Should
negotiations for settlement based on an
NBAR fail, & section 108 unilateral order
or civil action may be used to initiate
remedial action. Should EPA proceed
with cleanug under section 104, the
NBAR may still be useful in developing
demand letters for a section 107 cost
recovery action.

De minimnis and mixed funding
settlements, also guthorized by section
122, may occur in combination with an
NBAR. Whether EPA will accept a
mixed funding or de minimis proposal at
an NBAR site will depend on the results
of additional analyses specifically
designed to evaluate such proposais.

If EPA rejects a substantial/good faith
offer, it must pravide a written
explanation ta the PRPs, after
consultation with DOJ and review at
EPA Headquarters. In general. rejection
of a substantial offer that is sufficient in
amaunt is likely to be hased on failure
to reach agreement on terms and
conditions. After & written explanation
for rejection of a substantial/good fajth
offer is sent, EPA may proceed under
section 104 or 108.

[FR Doc. 87-12114 Filed 5~27-87; 8:45 am)
BLLING COOR 8580-50-0

[OPTS-140074A; FRL-3209-1}

Toxic and Hazardous Substances
Control; Contractor and Subcontractor
Access to Confidential Business
information

AGENCY: Environmental Pratection
Agency (EPAL
ACTION: Natica,

SUMMARY: EPA has authorized several
contractors and subcontractors for
accesy to information submitted (o EPA
under various sections of the Toxic
Substances Control Act (TSCA). Some
of the information may be claimed or
determined to be confidential business
information (CBI).

FOR FURTHER INFORMATION CONTACT:
Edward A. Klein, Director, TSCA
Assistance Office {TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Room E-543, 401 M
Street SW., Washingten, DC 20460 (202~
554~1404).

SUPPLEMENTARY INFORMATION: Under
TSCA, EPA muast determine whether the
manufacture, processing, distribuiion in
commerce, use, of disposal of certain
chemical substances or mixtures may
present an unreasonable risk of injury to
human health or the environment. New

chemical subatances, i.e.. thase not
tisted on the TSCA Inventory of
Chemical Substances. are evaluated by
EPA under section 5 of TSCA. Existing
chemical substances, listed en the TSCA
Inventory, are evaluated by the Agency
under sections 4, 6. 7, and 8 of TSCA.
Sectian 12 requires a person to report
nis or her intent 10 export certain
chemical substances to foreign
countries.

In accordance with 40 CFR 2.308(j).
EPA hag determined that the following
contragtors and subcontractors will
require access to CBI submitted to EPA
under TSCA to successfully perform

-work under the contracts described in

the following units af this notice.
I. Previously Announced Contract

As was anpounced in the Federal
Register of May 1, 1986 (FR 16205). the
Dynamac Corporation, 11140 Rockville
Pike. Rockville, Maryland, is autharized
for access 1o CBI submitted to EPA
under sections 4 and 8 of TSCA. EPA is
issuing this notice 1o extend Dynamac's
access to TSCA CBI under EPA Contract
No, 88-02-4251 to February 28, 1989.

1. New Coutractors and Subcontractors

Access to CBI by the contragiors and
subcontractors described in this section
is being announced for the first time.
EPA is issuing this notice 1o affected
buginesses informing them that EPA

- may provide access to TSCA CBI to

these contractors and subcontractars
under the indicated contracts on a need-
to-know basis.

Under EPA Contract No. 85-01-7282,
subcontractor CRC Systems,
Incorporated, 4020 Williamsburg Court,
Fairfax, Virginia, will asaist the Office of
Toxic Substances’ Information
Management Division in performing
work under delivery order MCCS 17—
PENTA Analysis and Design Evalustion.
CRCL, as a subcontractor, will be
working for the prime contractor, Booz
Allen and Hamilton. Boax, Alflen and
Hamilton will not require acceas to
TSCA CBI under this contract. CRC will
not conduct substantive review of any
TSCA CBI however, CRC personne! will
require access to CBI on computer
screens in order to eveluate technical
aspects of computer programs to
perform caontract tasks. In addition,
personne] will occasionally be required -
to review CBI documents ta compare
hardcopy data for those data elements
contained in the systems. The systems
to be accessed are PENTA, Molecular
Access System {MACCS), and the
Document and Peraonnel Security
System (DAPSS). Under this contract,
CRC personne} will be authorized for
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