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Superfund Program; Non-BirWng
Prellmlnsry AnocaUoru of 
RespoMlblllty (NBAR) 

AOENCI: Environmental Protection 
Agency. 
ACTION Request for public comment 

SUMMARY: Section 12Z(e)(3)of the 
Superfund Amendments and 
Reauthorization Act of 1988 [SARA).
which amended the Comprehensive
Environmental Responsc.
Compensation. and Liability Act 
(CERCLA]. requires the Environmental 
Protection Agency (EPAI to develop
guidelines for preparing nonbinding
preliminary allocations of responsibility
(NBARs). EPA is publishing today the 
Interim Guidelines for Reparing
Nonbinding Preliminary Allocations of 
Responsibility to announce that the 
guidelines are in effect and to solicit 
public comment on them. 
DArt :  Comments must be provided on or 
before July 27.1987. 
ADORE%% Comments should be 
addressed to Debbie Wood, U.S. 
Environmental Protection Agency.
Office of W a d e  Rograms Enforcement. 
WH-5527.401 M St. SW.. Washington.
DC 20480. 
FOR NUlUER VIFO(UUTVY COICILCI: 
Debsie Wood US.Enviroumemal 
Protection Agency. Office of Waste 
Programs Enforcemenl. WH-7. Cyn M 
St. SW..W a s h q t o n  DcZIMQ(202) 
382-3WZ. 

SUppLcYEyTAnY IwF0wIIy.I:A# 
defined in section lWn)(3J(A) ofSARA, 
an SEAR is an nYerrieD Lq EPA pmoee
potentially resporvlbh prtiea (PRP.]d 

much each will pay toward settlement a! 
a site. 

Comments may address the overall 
approach taken in the interim guidelines 
or focus on any aspect of it. EF'A 
particularly solicits comment on 
appropriate factors to consider in 
determining percentage allocations for 
owners. operators. and transporters.

The policies and procedures set forth 
in the interim guidelines are guidanke to 
EPA employees. The interim guidelines
include enforcement policies and 
internal procedures that are not 
appropriate or necessary subjects for 
rulemaking. Thus. the guidelines do not 
constitute Nlemak$g by EPA and may 
not be relied on to create a substantive 
or procedural right or benefit 
enforceable by any other person EPA 
may, therefore. take action that is at 
variance with policies and procedures
contained in this document. 

EPA is publishing the interim 
guidelines to provide wide public
distribution of information on this 
aspect of SARA implementation. and to 
gain the benefit of public comment. The 
interim guidelines follow 

Deted May 18.1887. 
Lea M. Tbomu 
Adrninisfrn&z 

INTERIM GUIDELINESFOR 
PREPARING NONBINDING 
PRELncnvARY ALLOCATIONS OF 
RESWNSIBUTY 
1. )ntmduction 

Section 122(e)(3)of thc Suprfmrd
Amendmen(. andReauthorization Act 
of 1988(SARA). Pub. LNo. 96-49B. 
which amended fheComprehennive
Environmental Rasoonsc. 
Compensation andLiabiity ACI oi ISSO 
ICERCLA). 42 U.SC Baol el sea.. 
requires the hvuonmentai  ~ ~ i e c t i o n  
Agency IDA) 10 develop g w d e l h  fw 
preparing nonbinding preliminary
allocation, of rerpmaibility (NBARe).
As defmed in section 122(eH3UA). m 
&BARis Mallocation by EPA amung
potentially reaponsibla parties (PRPa)of 

toxicity. and mobility of hazardous 
substances contributed to the site by
PRPs. and other settlement criteria 
included in the interim settlement policy 
(33FR 5034.5037-5038). The settlement 
criteria include strength of evidence 
tracing the wnstes at  a site to PRPS. 
ability of PRPS to pay, litigative risks in 
proceeding to trial. public interest 
considerations. precedentid value. 
value of obtaining a present sum certain 
inequi!iea and aggravnting factors. and 
nature of the case that remains after 
sett!ement. 

An NRAR is not binding on the 
government or PRPs: it cannot be 
admitted as  evidence or reviewed in any
judicial proceeding, including citizen 
suits. An NBAR is preliminary in the 
sense thatPRPs are free to adiust the 
percentagpl allocated by WA.among
themselves. 

Should EPA decide to DreDare an 
NBAR. i t  wll normally be prepared
durmg the remedial investiparion and 
fea$ibilty study (IWFSJ.and provided 
to PRPI as soon as practicabie. but not 
later than compleUon of the FWFS for 
the site The NBAR process ml l  
normally be used only m cams wb-rn 
the dmretionary speclal norice ' 
procedures of section lZ?(eJ u e  
invoked. 

Following presentation of an N0AR to 
PRP%PRPs have an  o p p o r m t y  to offer 
to undertake or finance cleanup. EPA 
need comder  only aubetantisl offerr A 
substantial offer 18 d e h e d  m pan I V  of 
these guidelines EPA must provide a 
wntten explanation to PWs i f  it relecu 
a substantial offer based on an N W .  
Under section lU(e)l3)(�).the decision 
to relect a substantial oNer based on an 
UBAR is not subpct to ludrcial review. 

Sechon lY(e)(3)(D)slates hat the 
costa rncurred by EPA in prepanng an  
NBAR shall be reimbursed by P U S  
whose offer m accepted. If a aettlernent 
offer i s  not acceDted NBAR Dreoarahon 
costs are c o a a i d k d  respo&e coals 
under SARA. 
11. When To Use the NBAR 

The NBAR is meant to pronc!e
settlement and. thus. reduce transaction 
costs. Generally. EPA wilt consider 
NBAR preparation when i t  appeers that 
an NBAR may help to promote
settlement. WA wi!l give particular
consideration to preparing an NEAR 
whenever a significant percentage of 
PEPS at a site request one. Whet 
constitutes a significant percentage is a 
casespecific determination. Regions
should note the existence of the M 2 . R  
procesa in all pre-RIlF5 notice !ctteis. 
and indicate its patentisl availabclity ;I 
requested by n simificant percentage of 

percentages ol  total response cosb  at a 
. facility. SARA authorizes EPA IO 

provide NBARs at its discrelion: NBARs 
are a tool EPA may use in appmpnats

evidence or reviewed in any  judicial cases to promote remedid netllemmta. 
prxeeding. including citizen sui ta  NBA& will allocate 100 percent of 

Whether to prepare an MAR at any response costs among PRPa The 

pe.-ticular CERCLA site is a decision discretion to prepare ao  NEAR does not 

within �PAS discretion. change the goal of the interim CERCLA


EP.4 will consider preparing an NBAR settlement policy. published at 50 FR 

at a site if i t  appean that an NBAR may 5 ~ 3 4(February 5.190s). to achiave 1m

help Io promote r e t h n e n t .  Still. NEARS penent of cleanup or costs in 

will not be rouline. In general. WAS settlement. 

policy i s  that PWa should wort out In preparing an NEAR. EPA may

among themselves quesuona of how consider siich factors 8s vc lwe .  
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PRPs within 30days of receipt of the 
., ' notice. 

There are certain situations where an 
NEAR may be particular& appropriate.
For example, in a cam that involves 
federal agencies as mcPa. preparing an 
NEAR in order to ascertnin the 
percentage of federal agency
responsibility is likely to promote
settlement even though a significant 
percentage of PRPs did not request it. 
.Similarly. if  a state or municipality is 
involved at a site as a PRP. NEAR 
preparation may be deemed likely to 
promote settlement. Or.i t  might be 
appropriate to prepare an NEAR in a 
case with a large number ofPRps
including. perhaps. a sizeable de 
minimis contingent. An NEAR may help
coalesce a previously unorganized PRP 
grou? into a steering committee. and 
t h u s  F:omote settlement. 

:-here are also situations where an 
P.:tiAR should probably not be prepared.
Fur example. it may be clear very early
in  the process that there is insufficient 
infurmation available on which to base 
a n  NEAR. or that the number of PRPs 
not de minimis is so small that an NBAR 
would not expedite settlement. In some 
cases it  may seem that an equitable
settlement can be more expeditiously or 
effectively achieved without use of 
NEAR procedures. There may also be 
cases where NEAR preparation is ruled 
out because an allocation for the site is 
already being prepared by or for PRPs. 

Again. whether lo prepare an NEAR 
1 at any particular site. including any 

state enforcement lead site. is a decision 
within WASdiscretion and will depend 
on the particular circumstances of each 
case. The decision whether to prepare 
an NBAR at any particular site rests 
with the Regional Administrator. 

IF �PA decides to prepare an  NBAR,It 
will notify PRPSof that fact in wriw as 
early as is feasible. An MAR 
notification should specify that the 
decision to prepare an NEAR la 
discretionary and is contingent at a 
minimum upon the availability of 
sufficient data. 
111. How To RspanPI NEAR 

T h e p u r p o s e o f t b h i W R i r t o  
promote expedited rsahnaDc thus 
minimizing transection cmeMI NBAR 
must be conducted in a fair, efficient 
and pragmatic manner. For simplicity
and other practical reasons. the 
allocation process presented here is 
based primarily upon volume and the 
settlement criteria. 

EPA considered and rejected models 
based on toxicity because of the 
complexity of their application and the 
lack of agreement among the acientific 
conrmunity about degrees of toxicity of 

specific hazardous substances and 
synergistic effects. Also. toxicity is 
usually causally related to the cost of 
cleanup for only a few substances 1e.g..
X E S .  dioxin).

Still. the allocation process presented
here is not intended to be exclusive. 
There will. of course, be cases where 
other factors. such as toxicity or 
mobility. must take priority in the I 

interests of fairness to the parties. If a 
Region prefers to use another allocation 
process. it should confer with the 
Director of the Office of Waste 
Programs Enforcement prior to such use. 

Activities involved in conducting an 
NEAR fall into two major categories:
Information collection and assessment. 
and allocation. 
Information Collection ond Assessment 

While aggressive information 
collection efforts occur in every case,
additional information may be 
nacessary for M A R  purposes.
Additional information on actual volume 
and specific wastes with respect to each 
PRP at an NEAR site may be required.

Section 12(e)(3](E]of SARA 
authorizes EPA to subpoena wimesses 
and documents. Section Iw(e)  of 
CERCLk as amended by SARA. 
authorizes EPA to obtain access to 
information about a person's ability to 
pay and about the n a m e  and quantity
of hazardous substances generated.
treated. stored. or disposed of by that 
person. These authorities may be used 
to gather d a h  for an  NBAR. 

Subpoena of witnesses. authorized by
section 122 (eJ(3](B).may be used in 
some cases as part of the information 
collection process. Considerable cane-
specific judgment must be exercised 
about the extent to which the subpoena
authority will be used due to its 
resourceintennlve nature. 

Information b e i  collected must be 
reviewed by technical and legal stnffas 
it is received so that pertinent
information may be culled and gaps and 
inconsistencies identified. Collection 
and assessment efforts should be 
completed by the end of the R1.so that 
the allocation can be completed by the 
end of the FS. 

On the basis of information collection 
and asuessment efforts. EPA will 
determine the waste typesand volumes 
for each eRe.'Ihisvolumetric ranldng Is 
part of the Information that must be 
provided with a p w l e a n u p  negotiation
special notics letter. 

The legislative biatoy of sectlonI Y  
states that the allocation itaelfshould ba 
made by federal employees. Cornultanto 
or states with cooperative a p e m e n t o  
may assist in the information gathering
and assessment pbasa of the allocation 

-
Process. The allocation phase of an 
MAR can be most effectively
undertaken by the same technical and 
legal Penonel who directed the 
information collection and assessment 
efforts. 
Allocation 

In most cases. waste at a site id 
commingled and therefore indivisible. In 
commingled waste cases. the first step
in the allocation phase of an ,%BARis to 
allocate 100 percent of responsibility 
among generators. based on the volume 
each contributed. The product of this 
step will often differ from the volumetric 
ranking provided with special notice 
letters because any waste that i s  
attributable to unknown parties i i  
allocated lo known parties in proportion 
to their volume. 

In a limited number of cases. it is 
possible to link particular remedial 
activities with specific waste types and 
volumes. For example, in the easy but 
rare case of divisible waste. the cost of 
removing barrels h m  a warehouse on a 
larger site canbe separately attributed 
lo the contributors of the barrels. Or, the 
cost of incinerating wail contaminated 
solely by PCBs can be attributed to PCB 
contributors. Where It is possible to do 
so. wasta types and volumes that 
necessitate particular remedial activities 
will be fully attributed to the 
appropriate contributors. 

The second step in the allocation 
phase of the NEAR process involves 
adjustments based on consideration of 
the settlement criteria. Any percentage
allocated to a defunct or impecunious
party.sbould be reallocated. Where 
appropriate. credit may be given for any
PRP contributionn to RIIFS andlor 
removal activities at the site. 

In additioa percantages of 
responsibility rhould ba allocated to 
financially viable ownen. operators and 
bansportem. How much lo allocate to 
such parties is a casespecific decision 
based upon consideretion of the 
settlement criteria. 

In general. ownerloperator culpability
is a significant factor in determining the 
percentase of ~sponnibil i tyto be 
allocated. For euunpla. a commercial 
owner andlor operator that managed 
waste badly should receive a lugher
allocation than a passive.
noncommercial landowner thnt doesn't 
q u a m  as innocant under section 
~ u ( g ] [ l ) ( B lof SARA.The relatlvo 
alloiation among successive ownen 
and/or operators may be determinsd. 
where all other circumstances nre equal.
by the relative length of time each 
owned andlor operated the sitp.
Transporter allocatiorn may be ba led 
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on volume, taking into acwunt 
appropriate considerations such am 

. *  	 packaging and placement of waite at a 
site. Detailed guidanoe,en allocations 
for transporters. owners. and operators 
may be prepared at a later date on the 
basis of experienca under these interim 
piidelines

Again, an NEAR will allocate 1W 
percent of response costa. because the 
goal is to achieve 1W percent of cleanup 
or costs in settlement. 
1v.Offen  Based on NRARS 

Once the technical and legal
personnel complete the NEAR. the 
numerical results will be transmitted in 
writing to PRFs. EPA will not provide a 
detailed explanation for the results. due 
to the enforcement-sensitive nature of 
the decisions involved. EPA will provide 
a general explanation of the rationale 
used in preparing the NEAR. Data 
gathered in th. information collection 
phase may be made available to PRPs. 

EPA will provide the NBAR mulb to 
PRPs a9 early as  possible. The sooner 
PWs receive the results. the more lime 
they have to oganize among themselves 
and negotiate with EPA on remedy. A 
Limited period should be provided for 
PRP3 to digest the.NBAR results before 
notice for cleanup negotiations is sent. 

EPA will attempt to complete the 
NBAR before selection of a preferred
remedy and public comment or at least 
prior to the Record of Decision (ROD].

Special notice under section 
122(el(Z)(A)of SARA will generally be 
provided prior to cleanup negotiations in 
cases where an NEAR is used. If within 
Eo days of special notice for cleanup
negotiations. EPA receives no offer for 
settlement. i t  may proceed am usual with 
action under section 1M or  108of 
CERCLA.If EPA rmeivea an oRer that in 
not a substan!ial/gaod faith proposal it 
should so notify the PRPa before 
proceeding with action under section 
104 or 106. 

A good Saith offer is an  offer in writing
in which PRPs make a s h o m  of their 
qualifications and -8 !o 
conduct or financa tb.me~clnaents 
of the remedy. A vlbpptLL offer must 
meet three criteria Srpr U w t  equal ot 
exceed the cumulattw h t e d  sharer 
of those making the &. -d it 
must amount to a pd-t portion 
Of cleanup costs. l h i  it mwt be 
acceptable to EPA in regard to all other 
terms and conditions. such as release 
provisions or dispute resolution 
mechanisms. 

If �PA receives a subatantial/good
faith offer within 80 days of special
notice for cleanup, EPA will provide an 
additional &Idays for negotiation. If an 
agreemeni for remedial action is 

reached, it must be embodied in i 
consent decree. The State should be 
kept apprised of negotiations if it 
chooses not to participate. Should 
negotiations for settlement based on an 
NBAR fail. s section 108 unilateral order 
or civil action may be nsed to ini!iate 
remedial action. Should EPA proceed
with cleanup under section 104.the 
NBAR may still be useful in developing
demand letters for a section 107 cost 
recovery action. 

De minimis and mixed funding
settlements. also authorized by section 
122.may occur in combination with an  
NEAR. Whether EF'A will accept a 
mixed funding or de minimis proposal a t  
sn NEAR site will depend on the results 
of additional analyses specifically
designed to evaluate such pro oaals. 

If EPA rejects a substantialfgwd faith 
offer. it must provide a written 
explanation to the PRPs. after 
consultation with 001and review at 
EF'A Headquarters. In general. rejection
of a substantial offer that i8 aficient in 
amount is likely to be based on failure 
to reach agreement on t e n  and 
conditions. After a written explanation
for rejection of a substantial/good faith 
offer Is sent. EPA may proceed under 
section 104 or 108. 
IFRDoc. 87-12114 Filed 5-27-81: EO5 am) 
a w N a Q x y ~ b o 1  

<OPTS-I-74& PRL-3-11 

To* and Hazardous SuDltances 
ConIrol; Contractor and Shmbaea 
Accasr 10 ConfldsnUalBwlnatu 
Informath 
aa-. Environmental Protection 
Agency (EPA]. 
ACTION: Noti-. 

SUYYAR'I: FPA has authorized several 
contractors and subconbaetom for 
access to information submitted to EPA 
under various sections of the Toxic 
Substances Control Act (TSCA). Some 
of the information may be claimed or 
determined to be confidential business 
information (CEI]. 
COR m Z R  INFORylnOW CONT4m. 
Edward A. Klein. Director. TSCA 
Assistance Office (TS-7eSJ. Office of 
Toxic Substances. Environmental 
ProlecfiunAgency. Room 6543.4mM 
Street SW.,Washington. OC 20480 (202-
554-1404). 

SUPPLCUCWTAnv inFonY*nOY Under 
TSCA. EPA must determine whether the 
manufacture. Drocessinn. distribution in 
commerce. use. or dispodal of certain 
chemical subatances or mixtures may 
present an weasonab le  risk of injury to 
human health or the envirorment. New 

chemical substances. i . ~ . .those not 
listed on the TSCA Inventory of 
Chemical Substances. are evalua:ed by
EP.4 under section 5 of TSCA. Existing
chemical substances. listed on tho TSCA 
Inventory. are evaluated by the Agency
under sections 4.6.7, and 8 of TSCA. 
Section 12 requires a person to report
his or her intent to export certain 
chemical substances to foreign
countries. 

In accordance with K) CFR 2.3fflIj). 
EPA has determined that the Foollowig 
contractors and subcontractors will 
reauire access to CBI submitted to EPA 
under TSCA to successfu~~yperform
.work under the contracts described in 
the followingunits of this notice. 
1. Previously Announcad contract 

As was announced in the Federal 
Rester of May 1. 1- (Fa18205). the 
Dynamac Corporation. 11140 Rockville 
Pike. Rockville. Maryland. is authorued 
for accesa to CBI submitted to EPA 
under sectiona 4 and 8 of TSCA. EFA is 
issuing this notice to extend Dynamac's 
access to TSCA CBIunder EPA Contract 
N O .  88-02-4251 to February Z& 1989. 
11. New Cootrac(on and Subconuactom 

Access to CBI by the conuridors and 
subcontractors described in chis section 
is being aMounced for the fist  time. 
EPA is issuing this notice to affected 
businesses infomung them that EPA 
may provide accesa to TSCA CBI to 
these contracton and aubcontractors 
under the indicated contracts on a need-
to-know basie. 

Under EPA Contract No.88oI-7282. 
subcontractor CRC Systems.
hcorporated 4020Williamsburg Court, 
Fairfax. Virginia. will assist the Office of 
Toxic Substances' Information 
Management Division in performing
work under delivery order MCCS 17-
PENTA Analysis and Design Evaluation. 
IXC as a subcontractor. will be 
working for the prime contractor, Booz 
Allen and Hamilton. Boor M e n  and 
Hamilton will not require acceds to 
TSCA CBI under this contract. CRC will 
not conduct substantive review of any 
TSCA CBI: however. CRC personnel will 
require accesa to CBIon computer 
screens in order to evaluate technical 
aspects of computer programs to 
perform contract tasks. In addition. 
Dersonnel will occasionally be rewired 
io review CBI documents io compare
hardcopy data for those data elements 
contained in the systems. The systems 
to be accessed are PENTA. Molecular 
Access System IMACCSI. and the 
Document and Personnel Security
System (DAPSS). Under this contract. 
CRC peruonnel will be authorized for 
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