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I. BAC1CGBOUNP 
0 0 

A. Tl1c United States of America ( .. United States''), on behalf of the Administrator of 
the United States•EnvirolliDCD!al Protection Agency (''EPA''), filed a complaint in this matter 
pursuant to Seclloos I 06 and 107 of the Comprehensive Envirooincotal Response, 
Compensation, aDd Liability Act ("CERCLA''), 42 U.S.C.I§ 9606, 9607. 

B. The United States in ita complaint seeks, inter alia: (1} reimbursement of costs 
incwTed by EPA and the Department of Justice for response actions at the Domtar Paper 
Compiny U.C (f()rmerly Wcy.:rllaeuser Company) Site iooMartin Coumy, North Carolina; and 
(2) perfonnance qf studies and response work by the defendant at OU-4 consistent with the 
National Conting4!Jlcy Plan. 40 C.P.R. Part 300 (as ameRded) \NCP''). 

c. In JICCOidance with the NCP and Section 12l(f)(I){F)ofCERCLA, 42 U.S.C. 
§ 962l(t){ l)(F), BPA notified the State of North Carolina (the "State'') on Novemb~ 8, 2007, of 
negotiations with the potentially responsible party regard ins the implementation of the remedial 
design and remed1al action for Welch Creek, awl EPA has provided the State with an opportunity 
to participate in such negotiations and be a party to this Consent Decree. 

o. In accordance with SeCtion 122(jXI) ofCERCLA. 42 U.S.C. § 9622(jXl), EPA 
notifJed the UniteCI States Fish and Wildlife Service (US FWS) and the National Oceanic and 
Atmospheric AdDJ,ini&tration (NOAA) on November 8, 2007 of negotiations with tbc potentially 
responsible party regarding the release of hazardous subst8ncca that may have resulted in iqjury 
to the natunl reso\Uees under Federal trusteeship and encouraged the trustees to participate in the 
negotiation of this Corisent Decree. 

E. 'I'he defendant that has entered into this Consent Dec:::Rc (''Settling Dcfeodanf') 
does not admit any legal conclusions, fault or liability to the Plahltiff or to any other person or 
entity arising out of the ttaDsactions or oc:cwrences alleged in the complaint, nor docs it 
acknowledge that the release or tbreatened release of hazardous substances at or frOm OU-4 
constituteS an i~f or substantial endangerment to the public health or welfare or the 
enviromnent. As to othel'l who are not parties. nothing contained in this Consent Decree shall 
constitute an admi~>SiOD by Settling Defendant of the facts and conclusions contained herein, and 
entry into this Corisent Decree shall not constitute an admission by Settling Defendant of liability 
or a waiver of any ,right, CllBC of action Of defense otherwise available to it. Except as 
spec:ifically provided otherwise herein, Settling Defendant expressly reserves aJI rights. causes of 
action, and def~ available to it. 

F. In resiJonse to a release or a substantial dueat of a release of a hazardous 
substance( a) at or from the Site, the Settling Defendant, commenced on Much 24, l998, a 
Remedial Investig•tion and Feasibility Study ( .. RI/FS'") for the Site pursuant to 40 C.P.R. 
§ 300.430. This RIIFS encompassed three source areas, including: ( 1) the Fonner Landfill No. l, 
and the soils, groundwater, and surface water impacted by the Fonner Landfill No.1, {2).tbe 
Fonner Chlorine "ant, and soils, sediments and groundwater impacted by that plant, and (3) the 
sedimentS and surftlo: water contained \n Welch Cteet. and us.ociarec:l wetla.Dds. For the 
pwpose& of this Coment Decree, these three SOUICC areas will be considered three Operable Units 
("'Us"), and the ~nts and surface water contained in Welch Cttek. which is the subject Qf 
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this Consent Decree, is temu:d "OU-4." 

G. The Settling Defendant completed the RemediaJ Investigation (NRf') Report and 
the Feasibility Study ("FS") for OU-4 on July 31, 2007. 

H. Pursuant to Section 117 ofCERCLA. 42 U.S.C. § 9617, EPA published notice of 
the completion1of the FS and of the proposed plan for remedial aaion for OU-4 on August 8, 
1JXJ1 in a majot local newspaper of general circulation. EPA provided an opportunity for wriuea 
and oral COIDJJ1tnrs from the public on the proposed plan for remedial action. A copy of the 
transcriP.t of tho public meeting is. available to the public as part of the administrative record upon 
which the Regifmal.AdminiStrator based the selection of the response action. 

L The decision by BPA on the remedial action to be implemented for OU-4 is 
embodied in a ~nal Record of Decision ( .. ROD''), executed on September 26, 2007. on which the 
State has given 1its concunence. The ROD includes a responsiveness summary to the public 
cormnents. Notice of the fmal plan was published in accordance with Section 117(b) of 
CERCLA. 

1. Based on the information presently available to EPA. EPA believes that the Work 
will be properly and promptly conducted by the Settling Defendant if conducted in accordance 
with the requireinents of this Consent Decree and its appendices. 

K. Solely for the purposes of Seaion 113(j) of CERCLA. the Remedial Action 
selected by the ROD and the Work to be performed by the Settling Defendant sball constitute a 
response action !~&ken or ordered by the President 

L. 1'be Parties recognize, and the Court by entering this Consent Decree finds, that 
this Consent Decree has been negotiated by the Parties In good faith and implementation of this · 
Consent Decree1will expedite the cleanup of OU-4 and will avoid prolonged and complicated 
litigation betw~ the Parties, and that this Consent Decree is fair. reasonable, and in the public 
interest. ' 

NOW, '11HEREFORE. it is hereby Onlaed. Adjudsecf, and Decreed: 

D. JUB1SpiCIJON 

1. llbis Court has jurisdiction over the subject matter of this action pDl'SWIIlt to 28 
u.s.c. §§ 1331 and 1345, and 42 u.s.c. §§ 9606,9601, and 9613(b). This Court also bas 
personal jurisdimion over the Settling Defendant. Solely for the purposes of tbil Consent Decree 
and the underlyiug oomplaiJlt, Settling Defendant waives all objections and defenses that it may · 
have to jurisdiction of the Court or to venue in tbis District. Settling Defendant shall not 
challenge the terms of this Consent Decree or this Court's jurisdiction to enter and enforce this 
Coosent Decree.· 

DL I'ABIIFS BOONJ! 

2. 'Illis Consent Decree applies to and Is binding upon the United States and upon 
Settling Defenw.ot arid its successors and assigns. Any change in ownership or corporate status 
of Settling Defendant including. but not Jimited to, any transfer of assets or real or personal 
property, shall~ noway alter. Settling Defendant's responsibilities under this Consent Decree. · . 

2 
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3. Settling Defendant shall provide a copy of this Consent Decree to each contractor 
hiied to perfonn the Work (as defined below) n:quin:d by this Consent Decree and to each person 
representing Settling Defendant with respect to OU-4 or the Work and shall condition all 
contracts entered into hereunder upon perfolllWlce of the Work in conformity with the tenus of 
this Consent DQcree. Settling Defendant or its cootractors shall provide written notice of the 
Consenl Deacc; to all subcontractors hired to perform my portion of the Work required by this 
Consent Decrea. Settling Defendant shall nonetheless be responsible for ensuring that its 
contractors and!subcontracton pedorm the Wmk contemplated herein in acconiancc with this 
Consent Decree.. With regard to the activities undertaken pursuant to this Consent Decree, each 
contractor and SllbCODtractor shall be deemed to be in a contractual relationship with the Settling 
Defendant withln the meaning of Section 107(b)(3) ofCERCLA. 42 U.S.C. § 9607(bX3). 

IV. DmNITioNI 
4. Unless otherwise expressly provided herein. terms usad in this Consent Decree 

which are defmed in CERCLA or in regulations promulgated under CER.CLA shall have the 
meaningassianed to them in CERCLA or in such regulations. Whenever tenDs listed below are 
used in this C~t Decree or in the appendices attached hereto and incorporated hereunder, the 
follo~ing defmitlons shall apply: 

"CERCIIA" shall mean the Comprehensive Environmental Response. Compensation. and 
Lillbility Act of l980, as amendad, 42 U.S.C, 119601, et seq. 

"Consent Decree" shall mean this Dc:<:Re and all appendices attached hereto (listed in 
Section XXIX). In the event of conflict between this Deaee and any appendix, this Decree shall 
control . 

.. Day' shall mean a calendar day unless expressly stated to be a wmking day. "Working 
day" shall mean a day other dum a Saturday, Sunday, or Federal holiday. In computing any 
period of time UDder this Consent Decree. where the last day would fall on a Saturday, Sunday, 
or Federal holiday. the period shall nm until the close of busbtess of the next working day. 

"Effec:ti.vt Date" shall be the effective date of this Consent Decree as provided in 
Patagraph 99. 

"BP A" shall mean the United States Environmental Protection Agency and any successor 
departments or agencies of the United States • 

.. NCO~" shall mean the North Carolina Department of Environment and Natural 
Resources and BllY successoc departments or agencies of the State. 

"Future Response Costs" shall mean all cosu. including, but not limited to, direct and 
indirect costs, that the United States. Incurs In reviewing or developing plllllS, IepOrtS and other 
ilems pursuant to this Consent Decree, verifying the Work. or otherwise implementing, 
overseeing, or enforcing this Consent Decree, including, bUt not limited to, payroU costs, 
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Sections VII, IX 
(includi.llg. but not limited to, the cost of attorney time and any monies paid to secure access 
and/or to secmc or implement institutional controls including. but not limited to, the a.mount·of 
just oompensatio$), XV, and Paragaph 82 of Section XXL 

3 
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"Tnterin). Reaponse Costs" shall mean aJI costs, including direct and indirect costs, 
(a) paid by lhe United States in coonectlon with OU-4 between March S, 2007 and the Effective 
Date, or (b) incurred prior to the Effective Date but paid after that date. 

"Interest," shall mean interest at the rate specified for interest on investments of the EPA 
Hazardous Sub$tance Superfund established by 26 U.S.C. t 9507, compounded amwally on 
October 1 of eadl year, in acxxmlance with 42 U .S.C. I 9607(a). The applicabl~ tate of interest 
shall be the rate~ in cffea at the time the interest accrues. The rate of inlel'e5t ia subject to change 
on October 1 o~ each year. 

"N~ Contingency Plan" or "NCP' shall mean the National Oil and Hazardous 
Substances PollUtion Contingency Plan promulgated plb'Suant to Section lOS of CERCLA. 42 
U.S.C. § 9605, c:odifted at 40 C.P.R. Pan 300, and any amendments thereto. 

"Operat~n and Maintenance" or .. 0 & M" shall mean all activities required to maintain 
the effectiveness of the Remedial Action as required under the Performance Standard 
Verification aod Operation and MainteDIJlc:e Plan approved or developed by EPA pursuant to 
this Conse:ot D=ee and the Statement of Work (SOW) . 

.. Operable Unit 4" or "OU-4" shall mean Welch Creek. consisting of a 4.5-mile portion of 
the lower creek extending upstream from irs confluence with the Roanoke River. 

"Paragraph" shaJI mean a portion of this Consent Decree identified by an arabic numeral 
or an upper case letter. 

"Parties'' shall mean the United States and the Settling Defendant . . 
"Perf~ Standards" shall mean the cleanup levels and other measures of 

achievement of ~e goals of the Remedial Action Objectives, set forth in Sections J and M of the 
ROD and Section Mofthe SOW. 

''Perfor$ncc Standard V cru1C8lion and Operation and Maintenance Plan (PSV /OM ' 
Plan)" shall rilCIJl the plan providing a mechanism to ensure that both short and long tenD 
Perl'ormance Standards for the Remedial Actioo are met and documenting procedures for proper 
operation, troublieshooting ~maintenance of the components of the Remedial Action. 

"'Plaintiff' shall mean the United Statea. 

''RCRA"lshall mean the Solid Waste Disposal Act. as amended. 42 U.S.C. §§ 6901 et 
seq. (also known as the Resoun:e Conservation and Recovery Act). 

"'Record ~f Decision" or "ROD" shall mean the EPA Record of Decision relating to OU -4 
signed on September 26, 2!X17, by the Regional Administrator, EPA Region 4. or his delegate, 
and all attachmeDts thereto. The ROD is attached as Appe:ixlix A. 

"Remedial Action" shall mean those activities, except for Operation and Maintenance, to 
be undertaken b)l the Settling Defendant to implement the ROD, in accordance with the SOW 
and the fmal Remedial Design~ Remedial Action Work Plans and other plans approved by 
EPA. 

4 
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"Remedial Action Work Plan" shall mean the doaJment developed pursuant to 
Paragraph 12 of this CoiiSCJU Dem:c and approved by EPA. and any amendments thereto. 

"Remeclial Design" shall mean those activities to be undertaken by the Settling Defendant 
to develop the lJl&D& and spectf'u:ations for th.c Remedial ActiOil. 

"Response Costs" shall mean coslS incuned by EPA in accordance with CERCLA 42 
U.S.C.f960l,eL seq., as amended 

"Section" shall mean a portion of this Consent Deace identified by a Roman numeral 

.. SettlinJ DefcndaDt" shall mean Domw Paper Company lLC. 

"Site" shall mean the Domtar Paper Company U.C (formerly Weyerhaeuser Company) 
Plymouth Site. 

"State" shall mean the Stale of North Carolina. 

''Statement of Wodt" or ''SOW" shall mean the statement of work for implementation of 
the Remedial Design. Remedial Action, and Operation and Maintenance at OU-4, as set forth in 
Appendix B to this Consent Dem:e and any modifications made in accotdaooc with this Consent 
Decree. · 

"Supervising Contractor'' shall mean the principal contractor retained by the Settling 
Defendant to supervise and direct the implementation of the WOik Wlder this Consent Deaee. 

"United :States" shall mean the United States of America. 

"Waste Malcrial" shall mean (1) any "'hazardous substance" tmder Section 101(14) of 
CERCLA, 42 US.C. §9601(14); (2) any "'pollutant" or "contaminant'' under Section 101(33), 42 
U.S.C. § 9601(33); (l) any "solid waste" lmder Section 1004(27} of RCRA, 42 U.S.C. 
§6903(27}. 

··work" shaJI mean all activities Settling Defendaul is required to perform Wldc:r this 
Consent Decree, except those required by Section XXV (Retention of Records). 

V. GENERAL PBomiONS 

'· Qbjectives of the Parties- The objectives of the Parties in entering into this · 
Consent Decree .are to protect public health or welfare or the environment at the Site by the 
design and implementation of response actions at OU--4 by the Settling Defendant, to reimburse · 
response costs of the Plaintiff, and to resolve tbe claims of Plaintiff against Settling Defendant as 
provided in this Consent Decree. 

6. Q»nmitmcnts by SettJiq DeferuianL Settli.Dg Defendant shall finance and 
perform the Walk in aocoRlaoc:e with this ConseDI Decree, the ROD, the SOW, and all work 
plans and other flaus. s~ specifications.. and schedules set forth herein or developed by 
Settling Defend~t and approved by EPA pursuant to this Consent Decree. Settling Defendant 
shaJJ also relm~e the United States for Interim Response Costs and Futwe Response Costs as 
provided in this ~onsent Decree. 

7. Q:>rilpUance With Ap,plicable I..aw. All activities undertaken by Settling 
Defendant pwsuant to this Consent Decree shall be performed in accordance with the 

s 
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requirements of all applicable federal and state laws and regulations. Settling Defendant must 
also comply with all applicable or relevant and appropriate requirements of all Federal and state 
environmentalllaws as set forth in the ROD and the SOW. The activities conducted pursuant to 
this Conaent ~. if approved by EPA. sball be considered to be COIISistent with the NCP. 

8. Permits. 

a. As provided in Section 121(e) ofCERCl.A and Section 300.400(e) of the 
NCP, no permit shall be required for any portion of the Wotk conducted entirely on-site (i.e.. 
within the areal extent of contamination or in very close proximity to the contamination and 
necessary for bbplementation of the Work). Where any portion of 1he Work that is not on-site 
requires a fedetal or state pemrlt or approval, Settling Defendant shall submit timely and 
complete applitations and take all other actlona necessary to obtain all such permits or approvals; 

b. The Settling Defendant may seck relief under the provisions of Section 
xvm (Force Majeure) of this Consent Dec!ec for any delay in the perf0JlD811Ce of the Work 
resulting from a failwe to obtain, or a delay in obtaining, any permit required fQI the Work. 

e. Thia Consent Decree is not, and shall not be construed to be, a permit 
issued pursuana to any federal or state statute or regulation. 

9. Notice to Sucs;csaors-in-Title.. 

a. With respect to aay property owned or controlled by the Owner Settling 
Defeodal'lt that is located within the Site, within thirty (30) days after the entry of this Consent 
Decree. the Scttliq Defendam shall submit to EPA for review and apprOval a notice to be filed 
with the office of the Register of Deedsi in the county where the property Js located. State of 
North Carolina, which sball provide notice to all successors--in-title that OU-4 Is part of the Site, 
thal EPA selected a remedy for OU~ on September 26, 2fH1, and that the potentially responsible 
party has entered into a Consent ~ requiring implementation of the remedy. Such notice(s) 
shall identify tht United States District Court in which the Consent Dcaee was filed, the oame 
and civil action number of this case. and the date the Consent Decree was entered by the Court. 
The Settling Defendant shall record the riotlce(s) within thirty (30) days of EPA's approval of the 
noticc(s). The Settling Defendant shall provide EPA with a certified copy of the recorded 
nolice(s) within•twenty (20) days of recording such nodoe(s). 

b. At least thirty (30) days prior to the conveyance of any interest in propeny 
located within OU-4 including, but not limited to, ft:e interests. leasehold interests, and mongage 
interests, the Settling Defendant shall give the grantee written notic:e of (l) this Consent Decree, 
(ii) any instrumQnt by which an inlerest in real property has been conveyed that c:oufers a right of 
access to OU-4 (hereinafter referred to as .. access easements'') pursuant to Section IX (Access 
and Institutional! Controls), and (iii) any i.ostrumcnt by which an interest in real property has been 
conveyed that cqnfers a right to enforce restrictions on the use of such property (hereinafter 
refeaed to as "testrictive easements") pursuant to Section IX (Access and Institutional Controls). 
At least thirty (30) days prior to such conveyance. the Settling Defendant shall also give written 
notice to EPA and the State of the propOsed conveyauce, including the name and address of the 
grantee, and the tiate on which notice of the Consent Detree, access easements, and/or reslrictive 
easements was given to the grantee. 

6 
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. 
c. In lhe event of any such conveyance. the Settling Defendant's obligations 

under this Consent DccJee. including, but not limited to, its obligation to provide or secure access 
and instilutionti controls, as well as to abide by such institutional c:onarols, pursuant to Section 
IX (Access and Jristitutional Controls)· of this Consent DCCKC, shall continue to be met by the 
Settling Defen~t. In no event shall the conveyance release or otherwise affect the liability of 
the Settling Defendant to c:omply with all provisions of this Consent Decree, absent the prior 
written consent of EPA. If the United States approves, the grantee may perfonn some or all of 
the Work undet this Consent I>caee. 

VI. PQmBMANCE OF mE WOMBY SETDJNG DgiNDANT 

10. Selection of SupeiVising Contractor. 

L All ~pec:ts of the Work to be peifonned by Settling Defendant pursuant to 
Sections VI (Performance of the Work by Settling Defendant). VB (Remedy Review). VW 
(Quality AssunUtoe, S8nlpling and Dara Analysw), and XV (Emergency Response) of this 
Consent Decree shall be under the din:ction and supervision of the Supervising Contractor. the 
selection ofwhJch shall be subject to disapproval by EPA. Within len (10) days after the 
lodging of this Cousent Decree, Settling Defendant shall notify EPA in writing of the name. title, 
and qualifications of I!!Y c:ontractor proposed to be the Supervisins Contractor. With respect to 
any contractor proposed to be Supervisins Contractor, Settling ~fendant shall demonstrate that 
the proposed ~r has a quality system that oomplies with ANSI/ASQC E4-1994, 
"Specifications land Guidelines for Quality Systems for Environmental Dara Collection and 
Environmental 'fecluiology Programs," (American National Standard,lllllWlr)' 5, 1995). by 
submitting a copy of the proposed contraclor" s Quality Management Plan (QMP) •. The QMP 
should be prepai'ed in accordance with "EPA Requirements for Qoality Management Plans 
(QAIR-2)" (EPA/24018-011002, March 2001) or equivalent documelitaliOn as determined by 
·EPA. EPA wiU issue a notice of disapproval or an authorization to proceed. If at any tiD~;e 
thereafter. Settling Defendant proposes to·change a Supervising Contractor. Settling Defendant 
shall give such Dotice to EPA and must obtain an authorization to proceed from EPA before the 
new Supervisin& Contnc:tor performs, directs. or supervises any Work under this Consent 
Decree. 

b. If EPA disapproves a proposed SupervisiDg Contractor, EPA will notify 
Settling Defendant in wridDg. Settllng Defendant shall submit ro EPA a list of contradorS, 
including the qualifications of each contractor, that would be acceptable to them within thirty 
(30) days of receipt of EPA's disapproval of the CXJDtractor previously proposed. EPA will 
provide written notice of the names of any coatractor(s) that it disapproves and an authorization 
to proceed with respect to any of the other contractors. Settling Defendant may select any 
contractor from that list that is not disapproved aod shall notify EPA of the 1WI1C of the 
contractor selected within thirty (30) days of EPA's authorization ro proceed. 

c. If EPA fails to provide written no~iCe of its authorization to proceed or 
disapproval. as ptovided in this Paragraph and this failure prevents the Settling Defendant from 
meeting one or qaore deadlines in a plan approved by the EPA pursuant to this CoDSCDt ~ 
Settling Defendailt may seck relief under the provisiOIIS of Section XVID (Force Majeure) hereof. 

7 
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11. Remedial Desip. 

a. Within ninety (90) days after EPA's issuance of an authorization to 
proceed pursuant to Paragraph ·1 0, Settling Defendant shall submit to EPA and the State a work 
plan for the design of the Remedial Action at OU-4 (''Remedial Design Wort Plan'' or .. RD 
Wolk Plan"). 1The Remedial Design Work Plan shall provide for design of the remedy set forth 
in the ROD, iJ1 acco.rdancc with the SOW and for achievement of the Perfoi'DUIIlCe Standards and 
other ~equirentcnts set fotth in the ROD, tbis Consent Decree and/or the SOW. Upon irs 
approval by ~A. the Remedial Pesign Went. Plan aball be incorporated into and become 
enforceable under this Gonsent Decree. 

. &. The Remedial Design Work Plan shall include plans and schedules for 
· implementation of all remedial design and pre-design tasb identifu:d in the sow. including, but 

not limited to, :plans and schedules for the completion of: ( 1) Baseline Monitoring Plan; (2) 
design Samplitlg and Analysis Plan (SAP) (including. but nat limited to, a Quality As5UIII1Ce 
Project Plan (QAPP) in accotdanc:e with Section VW (Quality Assurance, Sampling and Data 
Analysis)); (l)i& Health and Safety Plari; (4) a oonceptual design submittal: and (.5) a 
pre-finaVfinal design submittal In addition, the Remedial Design Worlt Plan shall include a 
schedule for completion of the Remedial Action WOJi. Plan. The Baseline Monitoring Plan, 
Sampling and i'\Dalysis Plan. and the Health and Safety Plan shall be submitted cxmcurrently with 
the draft Remedial Design Wodc Piau. The HcaJth and Safety Plan shall confOIDl to the 
applitablc Ocwpational Safety and Health Administration and EPA requirements including, but 
not limited to, 29 C.P.R. I 1910.120. 

c. Upon approval of the Remedial Design Work Plan by EPA, after a 
reasonable opportunity for review and comment by the State, and submittal of the Health and 
Safety PJan fOil all field activities to EPA and the State. Settling Def~t shall implement the 
Remedial Dcsipl Work Plan. The Settling Defendant sballsubmit to EPA and lhe Sta~ all 
plans. submittals and Olber dcllverables requUed under the approved Remedial Design Work 
PJau in accordi$1Ce wilh the approved schedule for review and approval pursuant to Section XI 
(EPA Approval of Plans and Other Submissions). Unless otherwise directed by EPA. Settling 
Defendant shaU not commence further Remcdja) Design ac::tivities at OU-4 prior to approval of 
the Re~al Design. Work PlBIL 

d. The conceptual design submittal shall include, at a minimum, the 
following: ( 1) Itsults of additional field sampling and pre-design work. if any: (2) design criteria; 
(3) basis of design; and (4) plans for satisfying permitting requirements. 

_ •· The pre.rmallfinal design submiual shall include, at a minimum. the 
following: (1) ¢0mpletc design analyses; (2) final plans and specifications: and (3) consttuction 
schedule. AJJ.y Value engineering propos~ must be identified and evaluaa:d during this review. 

12. lemedjal Action. 

a. Within sixty (60) days after the approval of the prefmallfmal design, 
Settling Deftndant shall submit to EPA and the State a draft work plan for the performance of 
the Remedial Action at OU-4 \Remedial Action Work Plan"). The Remedial Action WOik Plan 
shall provide for colutroction and implementation of the remedy set forth in the ROD and 
achievement of the Performance Standards in IICOOidance with this Consent Decree, the ROD. the 
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SOW, and the design plans and specifications developed in aocordancc with the Remedial 
Design Worlc flan and approved by EPA. Upon its approval by EPA, the Remedial Action Work 
Plan shall be U,.corporated into and become enforceable under this Consent Decree. 

b. The Remedial Action Work P.lan sball include the following: (l) 
description of tasks and dcliverables with a schedule for completion of the Remedial Action; (2) 
strategy for project deUvery; (3) CODJtruction managem.eot p~ including the project 
management taam; (4) capping operations plan; (5) a c:onstruction quality assurance plan, 
including relewnt portions of the performance standards vc:rif"IC&lion plan; and (6) a consttuction 
health and saf~ plm'contingency plan. The"Remedial Action Work Plan also shall include the 
methodology fC,r implementation of the Construction Quality Assurance Plan and a schedule for 
implcmeotatio* of all Remedial Action tasks ideatiiaed in the fmal design submittal and shall 
identify the initial fomwlation of the Settling Defendant's Remedial Action Project Team 
(including. but1not limited to, the SuperviSing Contndor). Additional details are included in the 
Statement of Work .. The CQAPP, wbidl shall detail the approach to quality assunmce during 
construction activities at OU-4, shall specify a quality assurance oftlcial ("QA Offlcialj, 
independent of,thC Supervising Contractor, to conduct a quality assurana: program during the 
construction pbase of the project. Tbc Health and Safety Plan shall conform to the applicable 
Occupational safety and Health Administration and EPA requirements including. but not Umited 
to, 29 C.P.R.§ :1910.120. 

c. SeUling Defendant shall submit a Performance Standard Verification and 
Operation and Maintenance Plan (''PSV /OM Plan") 4S days after EPA approval of the RA 
workplan. The-plan shall address compliance with perfonnana: standards and remedial action 
objectives noted in the ROD. Additional details are included in the Statement of Wodc:. 

13. The Settling Defendant shall cootinue to implement the Remedial Action and 
O&M until the Performance Standards are achieved and for so long thereafter as is otherwise 
required under this Consent Dcaee. 

14. Modification of the SOW or Related Work PIW. 

a. If EPA detennines that modifiCBifon to the wort specified in the SOW 
and/or in work plans developed pursuant to the SOW is necessary to-achieve and maintain the 
Performance St8ndards or to carry out and maintain the effectiveness of the remedy set forth in 
the ROD. EPA may require that such modification be incorporated in the SOW and/or such work 
pl~ provided. however, that a modification may only be required pursuant to this Paragraph to 
the extent that it is consistcot with the "scope of the remedy selected in the ROD". 

b. For the pwposes of this Paragraph 14 and Plllagraph 47 only, the "scope of 
the remedy selected in the ROD'" is: Institutional Controls restricting development at the portion 
of Welch Creeki within OU-4, placement of a thin la~ of sand over the contaminated sediments 
in the upst~eam portion of Welch Creek and monitoring the sediment mobi}jty in the midstream 
sediments, and long term maintenance and monitoring of the remedy. 

- c. If Settling Defendant objects to any modification determined by EPA to be 
necessary putSuant to this Paragraph, it may seek dispute resolution pursuant to Section XIX 
(Dispute Resolulion). Paragraph 65 (record IeView). The SOW andlor related work plans shall 
be modifaed in ~cordance with final resolution of the dispute. 
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d. Settling DefendaDt shaJI implement any work required by any 
modificationa ~orated in the SOW and/or in work plans developed pursuant to the SOW iD 
aCc:ordance with thia Paragraph. 

e. Nothing in this Paragraph shall be construed to limit EPA's authority to 
requi~e perfonnance of further response actions as otherwise provided in this Consent Decree. 

1.5. Settling Defendant ackoowledges and agrees that nothing in this Consent Decree, 
the SOW, the lemedial Design submi~. or the Remedial Actioo Work Plan constitutes a 
warranty or representation of any kind by Plaintiff that compliance with the work requirements 
set forth in the!SOW and the Work Plms will. achieve the Performance Standards. 

16. a. Settling Defendant sball, prior to any off-site shipment of Waste Material 
from OU-4 to an out-of-state waste management facility. provide written notifacation to the 
appropriate state environmental official in the receiving facility's state and to the EPA Project 
Coordinator of:suc:b shipment of Wam Material. However, this notification requimncnt shall 
not apply to an)' such off-site shipments when the total volwne of all such shipments will not 
exceed ten (10) cubic yards. 

(I) The Settling Defendant shall include in the written notification the 
following information. where available: (1) the name Bll.d location of the facility to which the 
Waste MatcriaE is robe shipped; (2) the type and quantity of the Waste Material to be shipped; 
(3) the ex~ schedule for the shipment of the Waste Mataial; and (4) the method of 
transportation. The Settling Defendant shall notify the state in which the planned receiving 
facility is located of major changes in the shipment plan, such as a decision to ship the Wasce 
Material to another facility within the same state, or to a facility in another state. 

(2) The identity of the receiving facility and state will be determined 
by the Settling Pefeodant following the award of the contract for Remedial Action construction. 
The SeUling Dtlfendanl shall provide the information required by Paragraph 16.a as soon as 
practicable after the award of the contract and before the Waste Material is actually shipped. 

b. Before shipping any hazardous substances, pollutants, or contaminants 
from OU-4 to an off-site location, Settling Defendant shall obtain EPA's certification thal the 
proposed receiving facility is operating in compliance with the ~equirements of CER.CLA Section 
12l(dX3) and 40 C.F .R. ·300.440. Settling Defendant shall only send hazardous subslances, 
pollutants., or cqntaminants from OU-4 to an off-site facility that complies with the requirements 
of the statutory ~rovision and rqulationa cited in the preceding sentence. 

VD. REMEDY BmElY 
17. Reriodic Review. Settling Defendant shall conduct any studies and investigations 

as requested by l!P A. in order to permit EPA to conduct reviews of whether the Remedial Action 
is protective of Jluman health and the enviromnent at least every five yean as required by Section 
121(c) of CERdLA and any applicable regulations. 

18. ijPA Selection ofFur1berResponse AcJions. In accordance with Section 12l(c) 
of CERCLA, if EPA detennines, at any time. that the Remedial Action is not protective of 
human health and the environment, EPA may select funher response actions for OU-4 iit 
accordance withitbe requiranents ofCERa..A and the NCP. 

10 
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19. OJmqtgnitv To Comment. Settling Defendant and, if required by Sections 
113(k)(2) or 117 of CERCLA, the public, wiJl be provided with an opportunity to comment on 
any further res;oose actious proposed by EPA as a result of the review conducted pursuant to 
Section 12l(c)!Of CERCLA and to submiLwritten COJIUDents for tbe recxmf during the comment · 
period. . 

VIII. OUALITY AsBJl'NCI,SAMPyNG, AND DATA ANALYSIS 

20. Settling Defendant shall usc quality assurance. quality control, and chain of 
custody procedures for all desiin. compliance and monitoring samples in accordance with .. EPA 
Requirements fur Quality Assurance Project Plans (QAIRS)"' (EPA/240/B-011003, March 2001) 
"Guidance for Quality AsSUI'IlDCC Project Plans (QNG-5)" (EPN6001R-98/018, February 1998), 
and subsequent amendments to such guidelines upon notification by EPA to Settling Defendant 
of such amendment. Ameoded guidelines shall apply only to procedures CODducted after such 
notification. Prior to the col1UIIeiiCellleot of any monitoring project under this Consent Dc:cree, 
Settling Defendant shall submit to EPA for approval, after a mtaooable opportunity for review 
·and comment brf the State, a Quality AssuraDCe Project Plan ('"QAPP'') that is consistent with the 
SOW, the NCP and with the Region 4 EoviroiUDeDtal Compliance Branch Standard OperatiDg 
Procedures and. Quality Assurance Manual. If relevant to the proceeding. the Parties agree that 
validatccl sampling data generated in accordance with the QAPP(s) and reviewed and approved 
by EPA shall bS admissible as evidence, without objection, in any proceeding under this Decree. 
Settling Defendant shall ensu~e that EPA personnel and its authorized repieSentatives are allowed 
acce5s at reasonable times to all laboratories utilized by Settling Defendant in implementing this 
Consent .Decred. ln addition, Settling Defendant shall ensure that such Jabo~tories shall analyu 
all samples submitted by F.P A pursuant to the QAPP for quality assurance monitoring. Settling 
Defendant shall ensure that the laboratories it utilizes for the analysis of samples taken pursuant ·· 
to this Decree perform all analyses according to accepted EPA methods. Accepted EPA methods 
consist of those:methods. which are documented in the "Contract Lab ·Program Statement of 
Work for l'norpn.ic Analysis" and the "Contract Lab Program Statement ofWodt for Organic 
Analysis," dated. February 1988, and any lllllfJldments made thereto during the course of the 
i.mplement8tion1oftbis Decree; however, upon approval by EPA, after opportunity for review and 
COilUDellt by the! State, the Settling Defendant may use other analytical methods which are as · 
stringent as or r.cao~e stringent than the CLP- approved methods. Settling Defendant shall ensure 
that all laboratories ~ uses for analysis of samples taken punwmt to this Consent Dc<:rce 
participate in au EPA or EPA-equivalent QAIQC program. ScttJing Defeodant shall only use 
laboratories thaa have a documented Quality Syscem which complies with. ANSIIASQC E4-1994, 
"Specifications and Guidelines for Quality Systems for Environmeotal Data Collection and 
Environmental Teclmology Prognuns," (American National Standard, January 5, 1995), and 
"EPA RequirementS for Quality Management Plans (QAIR-2),"' (EPA/240/B-011002, M~ 
2001) or equivalent documentation as determined by EPA. EPA may consider laboratories 
BCCRdited under the National Environmental Laboratory Acaedilalion Program (NELAP) as 
meeting the Quality System requirements. Settling Defendant shall ensure that all field 
methodologies Utilized in collectiDg samples for subsequent aoalysis pursuant to this.Dectee will 
be conducted in lacconiance with the procedures set forth in the QAPP approved by EPA. 

21. Upon request, the Settling Defendant shall allow split or duplicate samples to be 
taken by .E'P A or its authorized representatives. Settling Defendant shall notify EPA not less than 
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twen~y-one (21) days in advance of any sample collection activity unless shorter notice is agreed 
to by EPA. In addition, BPA shall have the right to take any additional samples that EPA deems 
necessary and & A will endeavor to provide seven (7) days notice to Settling Defendant in 
advance of any such sample collection activity. Upon request. EPA shall allow the Settling 
Defendant to take split or duplicate samples of any aamples it takes as part of the Plaintiff's 
oversight of the Settling Defendant's implementation of the Work. EPA will make available to 
Settling Defendant a copy of the validated results of any analysis made of such samples 8Dd the 
associated data validation package. 

22. Settling Defendant shall submit to EPA one ( 1) copy of the results of all validated 
analytical data! generated by the Settling Defendant with respect to the impJementation of this 
Consent Decrcle unless EPA agrees otherwise. and sba1l submit these results quarterly as 
provided in Section X. 

23. Notwithstanding any provision of this Consent Decree, the United· States hereby 
rcta.ins all of its information gathering and inspection authorities and rights. including 
enforcement a¢tions ~elated thereto, under CBR.CLA, RCRA and any other applicable statutes or 
regulations. 

IX. Accy.ss AND INmnmONAL CoNDOUJ 

24. If OU-4, or any other property where aa:ess and/or land/water use restridions are 
needed to implement this Consent Decree, is owned or controlled by the Setding Defendant, 
Settling Defen4ant shall: 

a. commencing on the date of lodging of this Consent Decree. provide aa:ess 
to the United States and its representatives, including EPA and its contractors, each endeavoring 
to provide five'(S) days notice to Settling Defendant, and with the presence of representatives of 
Settling Defendant, and which representatives shall be made available at EPA's request at all 
reasonable times to OU-4, or such other property, for the purpose of conducting any activity 
related to this (}onsent Decree including. but not limited to, the following activities: 

(1) Monitoring the Work; 

(2) Verifying any data or information submitted to the Unired States; 

(3) Conducting in'leStigations relating to contamination at or near OU-
4; 

(4) Obtaining samples; 

(S) Assessing the need for, planning. or implementing additional 
IeSponse actions at or near OU-4; 

(6) Assessing implcmmtation of quality assurance and quality control 
p111Ct.icel as defined in the approved Quality Assurance Project Plans; 

(7) Implementing theW ork pursuant to the conditions set forth in -
Paragraph 82 of this Consent Decree; 

(8) Inspecting and copying records, operating logs. contracts, or other 
documents maintained or generated by Settling Defendanl or its agents. consistent with Section 

12 
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XXIV (Access ·to Information); 

(9) Assessing Settling Defendant's compliance with this Consent 
Decree: and 

(10) Determining whether OU-4 or other property is being used in a 
manner that is prohibited or restricted, or that may need to be prohibited or restricted. by or 
pursuant to this Consent Decree; 

b. Commencing on the date of lodging of this Consent ~ ~Crain from .. 
using OU-4 or such other property, in any manner that would interfen: with or adversely affect 
the implcmcn~ion. integrity, oc protectivene88 of the remedial measures to be performed 
pursU&UJt to this Consent Dec:ree. Such restricti0111 include, but am not limited to: prohibition 
against activities that would teSUlt ln damaging the sedimmit cap in Welch Craet and 
construction on or wharfmg out into Welch Ct=k. Addidcmally, the owner of OU-4 must 
annually submit a notarized Land Use Restrictious Update that certifies that the Land Use 
Restrictions· Document remain& recorded at the office of the Register of Deeds in its original 
form and place~ BDd that the land uae restridloos contained therein are being complied with: and 

¢. Settling Defendant shall execute and record in the office of the Register of 
Deeds, in the COUIUY where the property is located, State of North Carolina, an easement. nmning 
with the land, that (i) grants a right of acc:ess for the purpose of conducting any activity related to 
this Consent DGcree including, but not limited to, those activities listed in·PIIl'BgiBpb 24.a of this 
Consent Decred, and (ii) granr.a the right to enforce the land/water use restrictions lisled in 
Paragraph 24.b of this Consent Decree, or otber restrictions that EPA determines are necessary to 
implement. ensure non-interference with, or ensure the protedivcness of the reniedial measures 
to be performed pursuant to this Consent Decree. Settling Defendant sball grant the access rights· 
and the rights to enforce the land/water use restrictions to (i) the United States, on behalf of EPA, 
and its representatives, (ii) the State and its representativ~ (iii) one or more of the following 
grantees. as determined by EPA: USFWS and NOAA. Settling Defendant sbaU, within sixty. 
(60) days of EPA's request, submit to EPA for review and approval wifb: respect to such 
property: 

· (1) a draft easement, in substantially the form to be provided by EPA, 
thalls enforceable under the laws of the State of Nonb Carolina, and 

(2) a current title insurance commitment or some other evidence of 
title accqnble to EPA. which shows title to the land described in the C8$ement to be free 
and cleaJI of all prior lie~ and encumbrances (except when those lieos or encumbrances 
are approved by EPA or when, despite best efforts. Settling DefeDdant is Wlable to obtain 
release or subordination of such prior I Ieos or encurnlmmces). 

Within thirty (30) days of EPA's approval and acceptance of the easement and the title evidence, 
Settling Defendant shall update the title search and, if it is determined that nothing bas occuned 
since the effectiie date of the commitment to affect the title adversely, record the easement with 
the office of the Register of Deeds of Martin County and/or Washington County. Within thirty 
(30) days of recording the easement, such Settling Defendant shall provide EPA with a final title 
insurance policy• or other final evidence of title acceptable to EPA, and a certified copy of the 
original recorded easement showing the clerk's ICOOI'ding stamps. The easement and title 
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evidence (including rmat title evidence) shall be prepared in accordance with the u.s. 
Department of JU&ticc Title Standards 2001, and approval of the sufficiency of title must be 
obtained as required by40 U.S.C. t 255. 

25. lflOU-4, or any other property where access and/or land/water use restrictions are 
needed ro implement this Consent Deaee, is owned or controlled by penons other than tbe 
Settlina Def~t, Settling Defendant shall usc best efforts to secun: from such persons: 

a.. an agreeJiJent to provide access thereto for Settling od'endant, as well as 
for the United S~s on behalf of EPA, and the State, as well as their representatives (including 
contractors),for tlte pwpose of ooDducting any activity related to this Conseot Decree including. 
but not limited to. those activities listed in Paragraph 24.a of thia Consent Decree; · 

b. an agrcemem, euforceable by the SeuliDg Defendant and the United st8tes, 
tO refrain from u41ng OU-4, or such other property, in any manner that would interfere with or 
adversely affect !Pe implementation, integrity, or protectiveness of the remedial measures to be 
performed pun*t to this Consent Decree. Such restrictions i11clude, but are not limited to: 
prohibition against activities that would result in damagiq the sedUnenl cap in Welch Creek; 
construction on dr wharf111g out into Welch Creek; and 

c. the e.xecudon and recOrdation in the offu:e of the Register of Deeds of 
Martin County mid/or Washington County, State of North Carolina, of m easement, running with 
.the land, that (i) grants a right of access for the purpose of conducting any activity related to this 
Consent Decree including, but not limited to, those activities listed in Pangraph 24.a of this 
Consent Decree, lm.d (ii) grants the ri~ to enforce the land/water use restrictions listed in 
Paragraph l4.b of this Consent Decree, or other restrictiooa that EPA determines are necessary to 
implement, ensure non-Interference with, or ensure the protectiveness of the remedial measures 
to be perfon:oed pursuant to this ConsaJt Decree. The access rightS and/or ripts to enforce 
land/water use resttictions shall be granted to (i) the United States, on behalf of BP A. and its 
representatives, Oi) the Suitc and its representatives, (iii) one or J:DOie of the following grantees, 
as determined by aPA USFWS and NOAA. Within sixty (60) days after it is determined by 
Settling Defeod~t that a property owned or controlled by persons other than the Settling 
Defendant is needed for tbe purpose of access and/or laodlwater use resuictiooa (such 
determination to C)calr no later than the submittal of the n:sulta of the Data Acquisition Activities 
under the Statemqrn of Work), Settling Defeodant shall submit to BP A for review and approval 
with respect to suCh property: · 

(1) a draft easement, in substanlially the form to be provided by BP A, 
that is enfOrceable under the laws of the State of North Carolina. and 

(2) a current title insurance commitment. or some other evidence of 
title acceptable to EPA, which shows title to the laud desaibed in the easement to be free 
and clear of all prior lieos and encumbrances (except when those liens or encunibrances 
are approved by EPA or when. despite best efforts, Settling Defendant is unable to obtain 
release or iubordinalioo of such prior liens or encumbRUlCieS) 

Within thirty (30)days of EPA's approval and acceptance of the easement and the title evidence, 
Settling Defendant shall update the title search and, if it is determined that nothing has occurJC(l 
since the effective, date of the commitment to affect the title adversely, the easement shall be 
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recorded with dle office of the Register of Deeds of Martin Co\Ulty and/or Washington County. 
Within thirty (30) days of the recording of the easement. Settling Defendant shall provide EPA 
with a final titl~ insurance policy, or other fanal evidence of title acceptable to .FPA, aDd a 
certified copy ~f the original recorded eaaemcnt showing rhe cle.tk's recording stamps. The 
easement and title evideace (including fmal title evidence) shall be pn:pared in accordance with 
tbe U.S. Department of 1ustice Title Staudards 2001, and approval of the sufficieucy of title must 
be obtained as tcqnlred by 40 U.S.C. §255. 

26. For purposes of Paragraphs 24 and 2S of this Consent Decree. "best efforts" 
includes the payment of reasonable sums of money in consideration of access, access easements, 
landlwatcr use restrictions, restrictive easements, and/or an agreement to release or suboldinate a 
prior lien or entumbrance. If (a) any acc:ess or land/water use restriction agreements required by 
this Consent Dcaee are not obtained: (i) under Paragraph 2S.a. within sixty (60) days of the dale 
of entry of this J:onsent Decree: or (ii) under Paragraph 2S.b., within sixty (60) days of Settling 
Defendant's determiDation that accesa or land/water use restrictions are required for property 
owned or contr(Jlled by persona other than the Settling Defendw, (b) any access easemen~s or 
restrictive ease*'cnts required by Paragraph 2S.c of this Consent Decree are not subroitted to 
EPA in draft fohn within si~ty (60) days oftbe date of EPA's request. or (c) SettlinsDefcndant 

· is unable to obtain an agreement pursuant to Paragraph 24.c.(l) or Paragraph 2S.c.(l) from the 
holder of a priot lien or enCUmbJ:BilCe to release or subordinate such lien or encumbnmce to the. 
easement being!aeatcd pursuant to this COJJSenl decree within sixty (60) days of tbe date of entry 
of this Consent~ Settling Defeodant sbalJ promptly notify tbe United States in writing, and 
shall include in that notificattoo a summary of, the steps that Settling Defendant has tabu to 
attempt to comply with Paragraph 24 or 2S of this Consent Decree. The United States may, as it 
deems appropriate, assist Settling Defendant in obtamlng access or land/water use restrictions, 
either in the form of contractual agn:ementl or in the form of easements running with the land. or 
in obtaining the·release or subordination of a prior lien or encumbrance. Settling Defendant shall 
reimburse the United States in aa:ordanc:e with the procedures in Seaion XVI (Reimbursement 
of Response Coats), for all costs iDcurred, direct or indirect, by the United States in obtaining 
such access, land/water use n:strictioos, and/or the release/subordination of prior liens or 
encumbrances illcluding, but not limited to, the cost of attorney time and tbe amount of monewy 
consideration paid or just compensation. 

27. lf EPA determines that land/water use restrictions in the form of state or local 
laws, regulatiODI, ordinances or other governmeotal controls an: needed to implement the remedy 
selected in the ROD, ensure tbe integrity and protcdiveness thereof, or ensure non·inted'erence 
therewith, Settlifg Defendant shall cooperate with EPA's and the State's efforts to secure such 
governmental controls. 

28. NotwithstaDding any provision of this Consent Decree. the United States retains 
all of its access authorities and rights, as weU as all of its rights to requite land/water use 
resliictions, including enforcement authorities related thereto, under CERCLA, RCRA and any 
other applicable ~tatute or regulation. 

X. REPoRTING Rmunu;MENTS 

29. lq addition to any other requirement of this Consent Decree, Settling Defendant 
shall submit to SPA one (1) copy of written quarterly pro~ reports that: (a) describe the 
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actions which ,_ve been taken toward achieving compliance wid\ this Consent Decree during the 
previous quanb-; (b) include a summary of all results of sampling and tests and aU other 
validated dataiRCCivcd or senerated by Settlins Defcndanl or its amlractors or agents in tbe 
previous quarter; (c) identify all wmk plaos. plans and other dcliverablea required by this 
Consent~ completed and submitted dwing tbe previous quarter; (d) describe all actions, 
including, but not limited to. data collection and implementation of wodt plans. which are 
scheduled for the next three (3) momhs aod provide other information relalJng to the pogress of 
coostruction, ihcludins. but not limited to, critical path diagrams. Gantt cbans and Pert charts: (e) 
include infom.1Btion regarding percentage of completion. umesolved delays encountered or 
anticipated thaJ may aft'ect the future schedule for implemeotation of the Work, and a description 
of efforts made to miliple those delays or anticipated delays; (t) include any modifications to tbe 
work plaDs or 9ther schedules rhat Settling Defendant hu proposed to EPA. or that have been 
approved by EP Ai and (g) describe all activities undertaken in support of the Community 
Relations Plan1during the previous quarter and those to be undertaken in the next three (3) 
months. Settlibg Defendant shall submit these progress reports to EPA and the State by the 
fifteenth ( 1!5111

) 4ay of the nex.t quarter followin& the lodging of th1s Consent Decree umll BPA 
notifies the SeClliDg Defendant pursuant to Pangraph 47 of Section XIV (Certification of 
Completion) ot until EPA notifies Settliug Defendant that Jess frequent rcporting is appropriate. 
If requested b')'l EPA. Settlin& Defendant shall also provide briefmp for EPA to discuss the 
progress of th£! Work. · · 

30. The Settling Defendant shall notify EPA of any change in the schedule described 
in the quarterl')l proaress teport for the performance of any activity, including, but not limited to. 
data collection land implementation of wmk plans. no later than seven (7) days prior to the 
performance of the activity. 

31. Upon the occurreru:e of any event during performance of, and related to. the Work 
that Settling Dofeodant is :n:qujnld to report pursuant to Section 103 of CER.CLA or Section 304 

. of the Emerg~ P~ing and Community Right-to-know Act (EPCRA), Settling Defendant 
shall within tw4:Dty-fom (24) hours of tbe onset of such event orally notify the EPA Project 
Coordinator or the Altcmate EPA Project Coordinator (in tbe event of the unavailability of the 
EPA Project Coordinator) •. or. in tbe even11bat neither the BP A Project Coordinator or Alternate 
EPA Project= is available. the Emerpncy Response Section, Region 4. United States 
Environmental tcc:tion Agency. These reporting requiremenla are in addition to the reporting 
requited by . CLA Section 103 or EPCRA Section 304. 

32. Within thirty (30) days of the onset of such an event. Settling Defendant shall 
furnish to Plaintiff a written report. signed by the Settling Defendant"s Project Coordinator, 
setting forth lh~ events which occurred and the measures tateD, and to be taken, in response 
thereto. With~ forty-five (4!5) days of the conclusion of such an event. Settling Defendant shall 
submit a report Betting forth all ~ons taken in response thereto. 

33. Settling Defendant sballsubmit copies of all plans, reports. and data' ~ired by 
the SOW. the ~edial Action Work Plan. or any other approved plans to EPA in aa:ordance 
with the schedules set forth in such plans. The number of copies to be submitted to EPA for each 
document is Indicated in the SOW. Settling Defendant shall simultaneously submit one (1) copy 
of all such pl~. repons and data to the State. Upon· request by EPA Settling Defendant shaU 
submit In electronic form all portions of any rep011 or other deliverable Settling Defendant is 
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required to submit pursuant to the provisions of this Consent ·Decree. 

34. All reports and other ~ents submitted by Settling Defendant to EPA (other 
than the quarterly progress reports referred to above) which purport to dOcument Settling 
Defendant's compliance with. tbe terms ofdlis Consent Decree shall be sigDcd by BD authorized 
representative ~f the Settling Defendant 

XL EPA APrJlOVAL OF PLANs AND 0rmgt SIIIIMLftQNS 

35. After review of any plan, report or other item which is required to be submitted 
for approval pursuant to this Consent Dec:ree, EPA, after reasonable opportunity for review and 
comment by the: State, shall: (a) approve. in whole or in part, the submission; (b) approve the 
submission upon specified CODdidons after vCibal notificadon of such cooditions to Settling 
Defendant; (c) tnOdify the submission to cure lhe deficiencies; (d) disapprove, in whole or in 
part. the submission, directing that the Settliog Dl:fendant modify the submission; or (e) any 
combination of1the above. Howevea-, EPA shall oot modify a submission without fnt providing 
~ettling Defendant at least one notice of defiCiency aod an opportunity to tesolve or cure within 
·sixty (60) days,•cxcept where to do so would cause serious diamption to the Work or where 
previous submi5sion(s) have been disapproved due to material defects aDd the deficiencies in the 

, submission UIKfa" cousideration indicate a bad faith lack of effort to submit an acceptable 
deliverable. · 

36. ~ the event of approval, approval upon conditiODS, or modificatJon by EPA, 
pursuant to PU$grapb 35(a), (b), or (c), Settling Defendant shall proceed to take any action 
required by the plan, report, or other item. as approved or modified by FP A subject only to its 

· right to invoke Che Dispute Resolution procedures set fonh in Section XIX (Dispute Resolution) 
with respect to the modifications or conditions made by EPA. In the event that EPA modifies the 
submission to cure the deficiencies pursuan~ to ~ph 3.5(c) and the submission has a 
material defect, 'EPA retains its right to seek stipulated penalties, as provided in Section XX 
(Stipulated P~lties). 

37. Bc;submission of Plw. 

a. Upon receipt of a notice of disapproval pursuant to Paragraph 3S(d), 
Settling Defendant shall, within forty-five (4S) days or such longer time as specified by FPA in 
such notice, cortect the deficiencies and resubmit the plan, report, or other item for approval. 
Any stipulated P,CDBlties applicable to the submission, as provided in Section XX. shall accrue 
during the forty-lfive (4S) day period or otherwise specified period but shall not be payable unless 
the resubmissio• ia disapproved or modified due to a material defect as provided in Paragraphs 
38 aod39. · 

b-. Notwithstanding the receipt of a notice of disapproval pursu.ant to 
Paragraph 3.5(d)1 Settling Defendant shaJI proceed. at the direcdon of EPA, to take any action 
required by any non-deficient portion of the submission. Implementation of any non-deficient 
portion of a sub.t:rlssion sball not relieve Settling Defendant of any liability for stipulated 
penalties under Section XX (Stipulated Penalties) for deficient items. 

3 8. . In the event that a resubmitted plan, report or othec item. or portion thereof, is 
disapproved by EPA, EPA may again require the Scttlins Defendant to oom:ct the deficiencies, 
in accordance with the preceding Paragraphs. EPA also retains the right to modify or develop the 
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plan, report or other item. Settling Defendant shall implement any such plan, report, or item as 
modified or developed by EPA, subject only to its right to invoke the procedures set forth in 
Section XIX (Dispute Resolution). · 

39. If upon resubmission. a plan. report, or item is disapproved or modified by EPA 
due to a material defect, Settling Defendant sball be deemed to have failed to submit such plan. 
report, or item timely and adequately unless the Settling Defeudaot invokes the dispute resolution 
procedures set forth in Section XIX (Dispute Resolution) and FP A's action is overturned 
pursuant to thai! Section. The provisions of Section XIX (Dispute Resolution) and Section XX 
(Stipulated PcmJI.lties) shall govern the implementation of the Work and accrual and payment of 
any. stipulated penalties during Dispute Resolution. If EPA's disapproval or modification is 
upheld, stipulau:d penalties shall aoc:me for such violation from the date on which the initial . 
submission wa$ originally required, as provided in Section XX. 

40. ~11 plans, reports, and other items required to be submitted to EPA under this 
Consent I>c<:ms shall, upon approval or modification by EPA. be enfoJ:Ceable under this CODSen.t 
Decree. In the ~vent EPA approves or modifieS a portion of a plan. report. or other item required 
to be submitted Ito EPA under this Consent Decree, the approved or modified.portion shaH be. 
enforceable under this Consent Dccrc:e. · 

XU. PRo.JECI' COollQmATOBS 

41. Within twenty (20) days of lodging this COD.Sent Decree, Settling Defendant and 
BP A will notifyi each other, in writing, of the name, address and telephone number of their 
respective desiSJlBlCd Project Coordinators and Alternate Project Coordinators. If a Project 
Coordinator or Alternate Project Coordinator initially designated is ~ the identity of the 
successor will be given to the other Parties at Jeut five (S) working days before the changes 
occur, unless iJ:qpracticable. but in no event later than the~ day the change is made. The 
Settling Defendant's Project Coordinator shall be subjeCt to disapproval by EPA and shaU have 
the technical expertise sufficient to adequately oversee alf aspects of the Work. The Settling 
Defendant's Project Coordinator shall not be an attorney in this matter. He or she may assign 
other representalivcs, including other contractom, to serve as a representative for oversight of 
performance of 4aily operations during remedial activities at OU-4. 

42 Plaintiff may deSignate other representatives. including, but not limited to, EPA 
and State employees, and federal contractors and conaultants, to observe and monitor the 
progress of any ~vity undertaken pursuant to chis Consent Decree. EPA's Project Coordinator 
and Alternate Project Coordinator shall have the authority lawfully vested in a Remedial Project 
Manager (RPM)1 and an On-Scene Coordinator·(OSC) by the National Contingency Plan, 40 
C.P.R. Part 300. In addition, EPA's Project Coordinator or Alternate Project Coordinator shall 
have authority, ronsistent with the National Contingency Plan.~ bah any Work required by this 
Consent Decree .00 to take any necess&l)' response action when slhe determines that conditions 
at OU-4 constitute an emergency situation or may picsenl an immediate tJueat to public health or 
welfare or the erMronmcnt due to release or ~atened release of Waste ~atcrial. 

XIII. AssJJIWiCJ: OF ABILITY TO COMnpE WOB.Ij 

43. Within thlJty (30) days of entry of this Consent Decree, Settling Defendant shall 
establish and maintain financial security in the amouDt of$ 9,600,000.00, in one or more of the 
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following forms: 

a. A surety bond or payment bond guaranteeing performanc:e of the Work; 

b. One or more irrevocable letters of credit equaling the total estimated CO!It 
oftheWork; 

c. A fully funded trust fund. 

The fmancial security Inef;:hanisms created pursuant to a-c above must be in form and substance 
satisfactmy to the United States. The COIJlll1ei1CemCnt of any Work Takeover pursuant to 
Paragraph 82 of this Consent Decree ahaU trigger EP A"s right to receive the benefit of any 
Perfonnance Guarantee provided piUSuant to Paragraph 43, and at such time EPA shall have 
immediate access to resources guaranteed under any such .Pedonnance Ouaramee, whether in 
cash or in kind1 as needed to continue and complete the Wodt assumed by EPA under the Work 
Takeover. If for any reason EPA is unable to promptly secme the resol.IICCS guaranteed under 
any such Pelfonnance Guarantee, whether ln cash or in kind, necessary to continue and complete 
the Work asswned by EPA under the Work Takeover, SeUling Defendant shall immediately upon 
written demand from EPA deposit into an account specified by EPA. in immediately available 
funds and withbut setoff, COUJlterclaim. or coodition of any kind. a cash IIDlOWlt up to but not 
exceeding the estimated cost of the remaining Work to be performed as of such date, as 
determined by EPA. 

44. In the event that EPA determines at any time that the financial assurances 
provided pursuant to this Section me inadequate, Settling Defendant sball, within thirty (30) days 
of receipt of notice of EPA's determination. obtain and present to EPA for approval one of the 
other forms of financial assurance listed in Paragraph 43 of this Consem Deaee. Settling 
Defendant's inibility to demonstrate financial ability to complete the Work shall not excuse 
perfomumce ofiany activities requiral under this Consent Deaee. · 

45. If Settling Defendant can show that the estimated cost to complete the remaining 
Work has diminished below the amount set forth In Paragraph 43 above after entry of this 
Consent Decree. Seuling Defendant may, oo any anniverSary date of entry of this Consent 
. Decree, or at ~other time agreed to by the Parties. reduce the amount of the financial security 
provided under this Section to the estimated cost of the remaining work to be performed. 
Settling Defendant sball submit a proposal for such reduction to EPA, in accordance with the 
requirements ot1 this Section, and may reduce the amount of the security upon approval by EPA. 
In the event of a dispute, Settling Defendant may reduce the amount of the security in accordaoce 
with the ~ administrative or judicial decision resolving the dispute. 

46. Settling Defendant may change the form of financial assurance provided under 
this SeCtion at any time, upon notice to and approval by EPA, provided that the new foz:m of 
assurance meets the requirements of this Section. In the event of a dispute. Settling Defendant 
may change the fonn of the financi81assurance ouly in aCCOidance with the fmal adminislralive 
or judicial decislon ~lving the dispute. · ' 

XIV. CIBTIFICATION OF CQMPLmON 

47. Completion of lhe Work. 

a. Within ninety (90) days after Settling Defendant coocludes that all phases 
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of the Work (including 0 & M), have been fully performed, Settling Defendant shall schedule 
and conduct a 18--c:ertification inspection to be attmded by Settling Defendant and EPA. If, after 
the pre-cenifia(ion Inspection, the Settling Defendant still believes that the Work has been fully 
performed, Settling Defendant shall submit a written report by a registered professional engineer 
stat~ that the Work has been completed in full satisfaction of the requirements of this Consent 
Decree. The repon shall·contain the following statement, signed by a responsible corporate 
official of Settling Defendant or the Settling Defendant's Project Coordinator: 

To the ~st of my knowledge, after thorough investigation, J certify that the 
infonnaliion contained in or accompanying this submission is true. accurate and 
complete. I am aware that then: are sipificant penalties for submitting false 
informa1lion. including the possibility of fme and imprisonment for knowing 
violations. 

If, after review of the writteD report, EPA, after reasooable opportunity to review aod comment 
by the State, detennines that any portion of 1he Work bas not been oompleted in KCOrdaDce with 
this Consent Decree. EPA will notify Settling Defendant in writing of the activities that must be 
undertaken by Settling Defendant pursuant to this Consent 1:>ecxee to complete the W~ 
provided. however, that EPA may only require Settling Defendant to perfonn such activities 
putSuant to this Paragraph to the extent thai such activities are consistent-with the "scope of the 
remedy selected lin the ROD," as that term is defined in Paragraph 14.b. EPA will set forth in the 
notice a schedul~ for perfoi'IIUIDCe of such activities consistent with-the Consent Decree and the 
SOW or require !the Settling Defendant to submit a acbedule to EPA for approval pursuant.to 
Section XI (EPA Appro~al of Plans and Other Submi.&sions). Se~lin& Defendant shall perfonn 
all activities described in the notice in accordance with the specifications and schedules 
established therain. subject to its right to invoke ~ dispute resolution proa:dUics set forth in 
Section XIX ~pute Resolution). 

b; If EPA concludes, based on the initial or any subsequent request for 
Certification of ¢ompletion by Settling Defendant and after a reasonable opportunity for review 
and comment bY! the State, that the Worll: has been peri"ormed in accordance with this Consent 
Decree. EPA will so nolify the Settling Defendant in writing. 

XV. EMERGJ!'.NCY REsPoNSE 

48. In the event of any action or occwrem:e during the performance of the Work 
which causes or ihreatena a release of Waste Material from OU-4 that constitutes an emergency 
situation or may present an immediate threat to public health or welf~ or the environment, 
Settling Defendapt shall, subject to Paragraph 49, immediately take all appropriate. action to 
pR~vent, abate, ot min.imiz.e such release or threat of release, and shall inunediately notify the 
EPA's Project Cdormnator, or, if the Project Coordinator is unavailable, EPA's Alternate Project 
Coordinator. Se1lling Defcudant shall notify the State in accordance with applicable state and 
federal law. lf rurither EPA official is available, the Settling Defendant shall notify the EPA 
Emergency RespbnSe Unit, Region 4. Settling Defeudant shall take such actions in consultation 
with EPA's Projctt Coordinator or other available authorized EPA officer, and in accordance 
with all applicable prQVisions of the Health and Safety Plans, the Contingency Plans, and any 
other applicable •lans or documents developed pursuant to the SOW. Settling Defendant shall 
COJlSult the State In accordance with applicable state and federal law. In the event that Settling 
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Defendant fails to take appropriate response action as required by this Section. and BP A takes 
such action instead. Settling Defendant shall reimbmse EPA for all costs of the response action 
not inconsistent with dle NCP pursuant to Section XVI (Payments for. Response Costs). 

49. Nothing in the prec:eding Paragraph or in this Consent Decree shall be deemed to 
limit any authority of the United States or the State a) to take all appropriate action to protect 
human health and the environment or to prevent, abate, respond to, or minimize an actual or 
threatened release of Waste Material on. at, or from OU-4, or b) to direct or order such action. or 
seek an older fi»m the Court, to protea human health and the environment or to prevent, abate. 
respond to, or IDinimize an actual or threateaed release of Waste Material on, at, or from OU-4, 
subject to Section XXI (Covenants Not to Sue by Plaintift). 

XVI. PAYMIN]S 1'01 RpmNSI CQSTS 

SO. Payments for Interim RC;spcmse Costa. 
a. Settling Defendant shall pay to EPA all Interim Response Costs not 

inconsistent wi!Ji the National Contingency Plan. The United States will send Settling Defendant 
. a bill requiring payment tlw includes a full BCCOWlting supporting the bill. including an EPA 
SCORPIOS Report and the DOl-prepared cost summary which refleas costa incum:d by OOJ 
and its contractors. If Settling Defendant has specific questions with regard to the bill. Settling 
Defendant may t'equesl in writing copies of vouchers and other documents evidencing 
expenditures aD4I materials acquired in cormec:tion with expenditures at OU -4 which are the basis 
of the demand ~·supporting documeutation"). EPA will produce such supporting documentation, 
in response to a :request regarding a speciflC question Settling Defendant has with the bill. 
Settling Defendant shall make all payments within thirty (30) days of Settling Defendant's 
receipt of each tiill requiring payment. or in the event supporting doaunentation is requested. 
within thirty (30) days of receipt of tbe supponing docwneo.tation. except as otherwise provided 
in Paragraph S3l Payment shall be made by FedWile Electronic Funds.Transfer ("EFT'') to the 
U.S. EPA accoup.t in accordance with current EFT procedures. referencing USAO File Number 
__ ,EPA Sitel~pUI ID Number041B, and OOJ Case Number Payment shall be 
made in accordailce with instnzclions provided to the Settling Defcudant by the EPA Any 
payments reoeivCd by the EPA after 4:00 p.m. (Eastem Time) will be credited on the next 
business day. 

b, At the time of payment, Settling Defendant shall send notice that paymeot 
has been made tO the United States, to EPA and to the Superfund Enforcement and Iofonnation 
Management Brinch, in acoordance with Section XXVI (Notices and Submissions). 

~· The total amOunt to be paid by Settling Defeodant pursuant to 
Subparagraph SO.a sball be deposited in the Domtar Paper Company U.C (formerly 
Weyerhaeuser Cc»mpany) Plymouth Site Special Aocount within the EPA Hazardous Substance 
Superfund to be retained and used to conduct or fmance response actions at or in connection with 
the Site, or to be :transferred by EPA to the EPA Hazardous Substance Superfund. 

s 1. P.ymenta for future ReslND&e Cosg. 

a.· Settling Defendant shall pay to EPA aJJ Future Response Costs not 
inconsistent witlu the National Contingency Plan. On an annual basis the United States will send 
Settling Defendant a bill requiring payment that includes a full accounting supporting the bill, 
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including an EIPA SCORPIOS Report and the DOJ-prepared cost summary which reflects ~ts 
incurred by DdJ and its contractors. Failure to submit a blllln one fiscal year does not prevent 
EPA from submitting an acc:ounting for that year in a subsequent fiscal year. If Settling 
Defendant has ~pecific quesdons with regard to lhe biD, Settling Defendant may request in 
writing copies Of vouchers and other documents evidencing expenditures and materials acquired 
in ccmnection with expenditures at OU-4 which are the baais of the demand ("supporting 
documentation~. EPA will produce such supporting documentation. in response to a request 
regarding a sped"tc question Settling Defendant bas with the bill. Settling Defendant shall make 

. all payments wilhin thirty (30) days of Settling Defendant's receipt of eacb bill requiring 
payment. or in the event supporting documentation is requestc:d, within thirty (30) days of receipt 
of the supportifw documentation. except as otherwise provided in Paragnlph 53. Settling 
Defendant shall make all payments required by this Paragraph by a certified or cashier's c:heck or 
checks made p~able to ''EPA Hazardous Substam:e Superftmd," refereocing the name and 
address of the party making the payment, .EPA Site/Spill ID Number 0418, and DOJ Case 
Number . Settling Defendant shall send the cbeck(s) to: U.S. EPA. Superfund 
Payoumts-Regie)n 4, Cincinnati ~inance Center, P.O. Box 979076, SaiDt Louis, MO 63197-9000. 

q. At the time of payment. Settling Defendant shall send notice that payment 
has been made til the United States. to EPA and to the Superfund Enforcement and Information 
Management BGUK'h, in accordance with Section XXVI (Notices and Submissions). 

o. The total amount to be paid by Settling Defendanl pursuant to Paragraph 
51 shall be deposited in the Domw Paper Company U.C (formerly Weyerbacuser Company) 
Plymouth Site Special Aocount within the EPA Hazaudous Subswa Superfund to be retained 
and used to con4uct or fmance response actious at or in connection with the Site, or to be 
transfeaed by EJ» A to the EPA Hazardous Substance Superfund. 

52. Settling DefCndant may contest payment of any Interim Response Costs under 
Paragraph SO oriFuture Response Costs Wider Paragraph ~1. ~tively, if it determines that the 
United States has made an accounting error or if it alleges tbal a cost item that is included 
represeots costs that are outside the scope or terms of this Consent Deaee or are inconsistent 
with the NCP. Such objection shall be made in writing within thirty (30) days of receipt of the 
bill or the suppotting documentation and must be sent to the United States pursuant to Section 
XXVI (Notices and Submissions). Any such objection shall specificaJiy identify the contested 
Interim or Future Response Costs and the basis for objec:Uon. Ia the event of an objection, the 
Settling Defend4nt &ball within the 30 day period pay all unoollb!Sted Interim or Future Response 
Costs to the Uniled States in the marmer described in Paragraph SO or 51. Simultaneously, the 
Settling Defend$lt shall establish an interest-bearing escrow account in a fedenlly-insured bank 
duly chartered ui the State of North Carolina and remit to that esaow account funds equivalent to 
the amount o~ thp contested Interim or Future Response Costs. The Settling Defendant shall send 
to the United Ststes. as provided in Section XXVI (Notices and Submissions), a copy of the 
~mittalletter.and check paying the uncontested Interim or Future Response Costs,· and a copy 
of the correspondence that establishes and funds the escrow account. including. but not limited 
to, information c:cnta;ning the identity of the ~ and bank account under which the esaow 
account is esEabllshed as well as a bank statement showing the juitial balance of the esaow 
account. SimultUieously with establishment of the escrow account, the Settling Defendant shall 
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initiate the Dis~ute Resolution procedwa in Section XIX (Dispute Resolution). If the United 
States prevails Jn the dispute, within five (5) days of the resolution of the dispute, the Settling 
Defendant shall pay the sums due (with accrued interest) to the United States in the manner 
desaibed in the applicable Paragraph SO or 51. If the Settling Defendant prevails conceming any 
aspect of the contested costa, the Senling Defendant shall pay that portion of the costs (plus 
associated accrued interest) for which it did not prevail to the United Sta~ in the manner 
described in thq applicable Panigraph SO or 51; Settlins Defendant shall be disbwaed any balance 
of the escrow account. The dispute resolution procedures set forth in this Paragraph in 
conjunction with the proc:edwa set forth in Section XIX (Dispute Resolution) shall be the 
exclusive mechanisms for resolving disputes regardinl the Sc:ttling Defendant's obligation to 
reimburse the United States for its Interim Respoll!le Costs and Future Respouse Costs. 

53. fp the event that the payments required by Paragraphs 50 and 51 are not made 
within thirty (30) days of Settling Defendant's nx:eipt of the bill or supporting documentation, 
·Settling Defendant shall pay Interest on the unpaid balance. The IDlerest to be paid shall begin to 
accrue on the thlnieth (Jail} day after Settling Defeodant' s receipt of the bill, or thirty (30) days 
after Settling Ddendant ·received the requested supporting documentation. The Interest shall 
accrue through Chc date of the Settling Defendant's paymenL Payments of Interest made Wldcr 
this Paragraph shall be in addition to such orht=r remedies or sancti0118 aviillablc to Plaintiff by 
virtue of Settlin. Defendant's failure to make timely payments under this Section including, but 
not limited to, '*yment of stipulated penalties pursuant to Paragraph 68. The Settling Defendant 
shall make all P4l~nts required by this Paragraph in the manner desaibed iri the applicable 
Paragraph 50 or 51. 

S4. ftalaoc;e of Special AcCount Funds. After FPA notifJeS Settling Defendant in 
writiDg that the Work has been perfonned in accordance with this Consent Deacc:, if any funds · 
remain in the Dgmtar Paper Company ILC (formerly Weyerhaeuser Company) Plymouth Site 
Special Accoun'- EPA may transfer such funds to the Hazardous Substance Superfund. Any 
transfer of funds to the Hazardous Substance-Superfund shall dOt be subject to challenge by 
Settling Defendant pursuant to the dispute resolution provisions of this Consent Decree or in any 
other forum. 

XVIL INDJMNOOCA'QQN AND INSIJRANCI 

S5. S~lt\inJ Defendant' slndemnification ot the United States . 

a. The United States does not assume any liability by entering into this 
agreement or by1virtue of any designation of Settling Defendant as EPA's aumorized 
representative UQder Section 104(e) of CERCLA. Seuling Defendant sbaU indemnify, save and 
hold harmless • United States and its officials, agents, employees, contractors, subcontractors, 
or representatives for or from any and all claims or causes of action to the extent they arise from, 
or o~ account of• negligent or other wrongful acts or- omissioos of Settling Defendant. its offi~. 
directors, employees, agents, contractors, subcontractors, and any persons acting on its behalf or 
under their conb:bl, in carrying out activities pursuant to this Conseot Decree, including, but not 
limited to, any claims to the extent they arise from any designation of Settling Defendant as 
EPA's authorized representatives under Section 104(e) ofCERCLA. Further, the Settling 
Defendant agree$ to pay the United States all costs it incurs including, but not limited to, 
a~omeys fees and other expenses of litigation and settlement arising from, or on account of, 
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claims made against the United States based on negligent or other wrongful acts or omissions of 
Settling Defendint, its officers, directors. employees, agents. contrac:tms. subcontractors, and any 
peiSODS acting ou its behalf or under its c:oottol, in cmying out activities pursuant to this Consent 
Deaee. The United States shall not be held out as a party to any contract entered into by or on 
behalf of Settl~ Defendant in caayiDg out activities pursuant to this Consent Decree. Neither 
the Settling Defendant nor any such contrac:tor shaU be conaidered an agent of the United States. 

b. The United States sbaU give Settling Defe:odant notice of any claim for 
which the United States plans to seek indemnifiCilion pursuant to Paragraph SS, and shall consult 
with Settling l)ctfendant prior to settling such claim. 

S6. Settling Defendant waives all claims against the United States for damages or 
reimbunement cllr for set--off of any payments made or to be made to the United States uising 
from or on acco1JDt of any contract. agreement. or arrangement between the Settling Defendant 
and any person for perfonnance of Work on or relating to OU-4, including, but not limited to, 
claims on account of construction delays. In addition, Settling Defendant sball indemnify and 
hold hanDless the United States with respect to any and all claims for damages or reimbursement 
arising from or on account of any contract, agreement. or 11l'1'8J11Cmenl between the Settling 
Defendant and any penon for performance of Work on or relating to OU-4, including, but not 
limited to, clai.Im on account of construction delays. 

57. Sl=ttling Defendant shall secure. or shall require that its Supervising Contractor 
and its primary construction conttactor acquire and maintain, until the completion of lhe 
construction of the remedy, compreheDSive geueralliabillty insUl'IIDCe with limits of ooe million 
dollars ($1,000,000), combined single limit, and automobile liability insurance with limi~ of one 
million dollars ($1,000,000), combined single limit. naming the United States as an additional 
insured. In addition. for the duration of this Consent Deaee, SettlJng Defendant shall satisfy, or 
shall ensure that1its contractors or subconuactors ~fy. all applicable laws and regulations 
regarding the provision of worker's compensation insurance for aU persons performing the Work 
on behalf of Settling Defendant in funheraoce of this Consent Decree. Prior to commencement 
of the Work under this Consent Decree, Settl.iog Defendant sball provide to EPA certificates of 
such insurance and a copy of each insunnce policy. Settling Defendant shall resubmit such 
cenificates and dopies of policies within thirty (30) days of any substantial or material change in 
such policy. Settling Defendant shall provide any portion of the insurance described above 
which is not maintained by the Supervising Contractor ll1d its primary construction conlraetor. 

XVID. FORCB M.umut 

!58. "force majeure,'' for purposes of this Consent Decree, is defined as any event 
arising from cauies beyond the control of the Settling Defendant. of any entity controlled by 
Settling Defendant, or of Settling Defendant's cootractoiS, that delays or prevenu the 
perfonnance of any obligation under this Consent Decree despite Settllilg Defendant's best efforts 
to fulfi)) the obligation. The requirement that the Settling Defendant exercise .. best efforts to 
fulfill the obligation" includes using best effons to anticipate any potential forte majeure event 
and best efforts to address the effects of any potential force majeure event (1) as it is occurring 
and (2) following the potential force m&Ueure event, such that the delay is minimized to the 
greatest extent pOSsible. ''Force Majeure'' docs not include fiJWJCial inability to complete 1hc 
Work or a failure to attain the Performance Standuds. 
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59. If any event ocx:urs or has occurred that may delay the performance of any 
obligation undor this Consent Decree, whether or not caused by a fon:e majeure event. lhe 
·Settling Defendant shall notify orally EPA's Project Coordinator or, in his or her abseru:e., EPA's 
Alternate Projea Coordinator or, in the event both of EPA's designated representatives ~~e 
unavailable, the Director of the Waste Management Division, EPA Region 4. within ten (10) 
days of when S~ing Defendant first knew that the event might cause a delay. Within ten (10) 
days thereafter o1 Settling Defendant shall provide in writing to EPA an explanation and 
description of dte reasons for the delay; the anticipated duration of the delay; all actioos taken .or 
to be taken to pevent or minimize the delay: a schedule for implementation of any measures to 
be taken to preTent or mitigate the delay or the effect of the delay; the Settling Defendant's 
ratio~e for attributing such delay to a force majeu,n, event Jf it intends to assert such a claim; 
and a statement as to whether, in the opinion of the Settling Defendant, such event may cause or 
contribuJe to an endangerment to public health. welfare or the enviromncnt. The.Settling 
Defendant shall in<:lude with any notice all available dOcumentation supporting its claim that the 
delay was attributable to a force majeure. Fai1urc to comply with the above requirements shall 
preclude Settli!w Defeodant from asserting any claim of foree majeure for that event for the 
period of time of such failure to comply. and for any additiooal delay caused by such failure. 
Settling Defendant shall be deemed to kuow of any circwnstance of which SettliDg Defendant, 
any entity oonuolled by Settling Defendant. or Settling Defendant's contractors knew or should 
have known. 

60. If EPA agrees that the delay or anticipated delay is attributable to a fOR:C majeure 
event, the time. for pafonnance of the obligations under this Consent Decree that are affected by 
the force Jllljeuie event will be ex.tended by F.P A for such time as is necessary to complete those 
obligations. EPA will coosider extending .the delay of the performance of the obligations 
affected by the force majeure ~vent by not less than the actual duration of the delay caused by the 
force majeure etent. An extension of the time for performance of the obligations affected by the 
force majeure e\rent shall not, of itself, extend the time for performance of any other obligation. 
If EPA does nol agree that the delay or anticipated delay has been or will be caused by a force 
majeure event. EPA will notify the Settling Defendant in writing of its decision. If EPA agrees 
that the delay is·attributable to a force majeure event, FPA wiD notify the Settling Defendant in 
writing of the length of the ex.tens~n. if any. for performance of the obligations affected by the 
force majeure e'enL 

61. If the Settling Defendant elects to invoke the dispute resolution procedures set 
forth in Section lXIX (Dispute Resolution), it shall do so no later than twenty (20) days after 
receipt of EPA'~ notice. Jn any such proceeding. Settling Defendailt shall have the burden of 
demonstrating b!Y a prepondenuwc of the evidence that the delay or anticipated delay has been or 
will be caused biY a force majeure event. that the duration of the delay or the extension sought 
was or will be warranted under the circumstances. that best efforts were exercised to avoid and 
mitigate the effects of the delay, aDd that Settling Defendant complied with the requirements of 
Paragraphs 58 $1 59, above. If Settling Defendant carries this burden, tbe delay at issue shall be 
deemed Dot to~ a violation by Settling Defendant of the affected obligation of this Consent 
Decree identificcl to EPA and the Coun. 
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XIX. DISPVI'I Br;soumON 

62. Vnless otheiwise expressly provided for In this Consent Decree, the dispute 
resolution procddurcs of this Section shall be the exclusive mechanism to resolve disputes arising 
Wlder or with respect ro this Consent Deuce. However, the proc::edures set fonh in this Section 
shall not apply 1o actions by the United States to enforce obligations of the Settling Defendant 
that have not belen disputed in accordance with rhis Section. 

63. Any dispute which arises under or with respect to this Consent Decree shall in the 
fli'SI instance be. the subject of iufonual negotiations between the parties to the dispute. The 
period for iDfonoal negotiations shall not exceed thirty (30) days from the time the dispute arises, 
unless it is modltied by written agreement of the parties ro the dispute. The dispute sball be 
considered to have arisen when one party sends the other party a written Notice of Dispute. 

64. $atemcota of Position. 

a In the event·tbat the parties caDDOt resolve a dispute by Informal 
negotiations under the preceding Paragraph,. then the position advanced by EPA shall be 
considered binding unless, within thirty (30) days after tbe conclusion of the informal negotiation 
period, Settling Defendant invok.ca the formal dispute resolution procedU~eS of this Section by 
serving on the United States a written Statement of Position on the matter in dispute, including, 
but not limited tO, any factual data, analysis or opinion supporting that po4ition and any 
supporting documentation relied upon by the Settling DefeudanL The Statement of Position shall 
specify the Settling Defendant's position as to whether formai dispute resolution sbould proceed 

, under Paragraph 65 or Paragraph 66. 

b. Within thirty (30) daya after receipt of Settling Defendant's Starement of 
Position, EPA will serve on Settlillg Defendant its Statement of Position, including, but not 
limited to. any ftctual data, analysia, or opinion supporting that position and all supporting 
documentation ¢lied upon by EPA. EPA's S~t of Position shall include a statement ~ to 
whether formal 4ispute resolution should proceed under Paragraph 6S or 66. WithiD twenty (20) 
days after lUCip of EPA's Statement of Poaition. Settling Defendant may submit a Reply. 

c.: If there is disagreement between EPA and the Settling Defendant as to 
whether dispute resolution sbould proceed under Paragraph 6S or 66, the parties to the dispute 

. shall follow the procedures set forth in the paragraph detennined by EPA to be applicable. 
However, if the Settling Defendant ultimately appeals to the Coun to resolve the dispute, the 
Court shall deteiJnine which paragraph is applicable in accor:dance with the standards of 
applicabUlty set forth in Paragraphs 6S and 66. 

6S. Fbrmal dispute resolutiOil for disputes pertaining to the selection or adequacy of 
any response ~on and all other dispdtcs that are accorded review on the administrative record 
\Dldcr applicable! principles of administrative law sball be cxmducted pursuant to the procedures 
set fonh in this flaragraph. For purposes of this Paragraph. the adequacy of any respouse action 
includes, without limitation: (I) the adequacy or approprialenessof plans, procedures to 
implement plans, or any other ilemll requiring approval by EPA UDder this Consent Decree; and 
(2) the adequacy of the perf011D8DCC of response actions taken pursuant to this Consent Decn:c. 
Nothing in this qonstnt Dec=e shall be construed to allow any cllapute by Settling Defendant 
regarding the valJdity of the ROD's provisions. 
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a. An administrative te(:O[d of the dispute shall be maintained by EPA and · 
shall contain all statements of position, Including supporting documenl8tion, submitted pursuant 
to this Section •. Where appropriate. EPA may allow submission of supplemental statements of 
position by the parties to the dispute. 

b. The Director of the Waste Management Division, EPA Region 4, will 
issue a final adininistrative decision RSOlving the dispute based on the administrative record 
described in Paragraph 6S.a. This decision shall be binding upon the Settling Defendant, subject 
only to the right to seek judicial review pursuant to Paragraph 6S.c and cL 

c:. Any administrative decision made by EPA pursuant to Paragraph 6S.b 
shall be reviewable by this Court, provided that a motion for judicial review of the decision is 
flied by the SetUiDg Defendant with the Court and served on aU Parties within fourteen (14) days 
of receipt of EPA's decisiOJL The motion shall include a description of the matter in dispute. the 
efforts made by the parties to resolve it, the relief requested. and the schedule, if any. within 
which the disptte must be resolved to ensure oroedy implementation of this Consent Decree. 
The United Sta~s may file a response to Settling Defeudant'a motion. 

d. ltl pl't'Cf'A'!(I ings on any dispute governed by this Paragraph. Settling 
Defendant shalllhave the burden of demoostratiDg that the decision of the Waste Manasement 
Division Di~ is arbitrary and capricious or otherwise not in accordance with law. Judicial 
review of EPA'll decision shall be on the adm;nistrative record compiled pursuant to 
Paragraph 65.a.; 

66. lformal dispute resolution for disputes that neither pertain to the selection or 
adequacy of any response action nor arc otherwise ai:cordcd review on the administrative record 
under applicabt+ principles of administrative law, shall be governed by this Paragraph. 

a. Following receipt of Settling Defendant's Statement of Position submitted 
pursuant to Paragraph 64, the Diteclor of the Waste Management Division. EPA Region 4, will 
issue a final declsion resOlving the dispute. 1be Waste Management Division Diiector's decision. 
shall be bindqion the Settling Defendant unless, within fourteen (14) days of receipt of the 
decision. the Se'ling Defendant files with the Court and serves on the parties a motion for 
judicial review of the decision setting forth the matter in dispute, the efforts made by the parties 
w resolve it, the;reJief requested. and tbe schedule, if any, within which the dispute must be 
resolved to ensure orderly· implementation of the Consent Dec:ree. The United States may file a 
response to Settling Defendant's motion. 

b. . Notwithstanding Plll'Bg[3ph K of Section I (Backgro~) of this Consent 
Decree, judicial ~iew of any dispute governed by this Paragraph shall be governed by 
applicable princip~es of law. 

67. The invocation of fonnal dispute teaolution procedures under this Section sba1l 
not extend, postpone or affect in any way any obligation of the Settling Defendant under this 
Consent Decree,: not directly in dispute. unless EPA or the Court agrees otherwise. Stipulated 
penalties with ~pect to the disputed matter shall continue to accrue but payment shall be stayed 
pending resolution of the dispute as provided in Paragraph 76. Notwithstanding the stay of 
payment. stipulaJed penalties shall acaue from the first day of noncompliance with any 
applicable provi.ion of this Consent Decree. In the event that the Settling Defendant does not 

27 

.· 



ca~e 4:oarv-oo179-o Document 6 Filed 01/07/200S .. - . . . . Pag~ 30 _of. 45 . 

prevail on the dJsputed issue, stipulated penalties &ball be assessed and paid as provided in 
Section XX (Stipulated Penalties). 

XX. SDruLATEDPEHALms 
68. Settlins Defendant shall be liable for stipulated penalties in the amounts set forth 

in Paragraphs 69 and 70 to the United States for failure to comply with the ~uirements of this 
Consent Deaee• spec;ified below, unless ~eel under Section XVID (Force Majeure). 
"Comp\ian_cc" by Settling Defendant shall include completion of the activities under this Consent 
Decree or any '"(ork plan or other plan approved under this Consent Decree identified below in 
accordance with all applicable requirements of law, this Consent Deaee, the SOW, and any 
plans or other d«wnents approved by EPA pursuant to this CoDient Decree and within the 
specified tiiJJe ~les estSblished by and approved under this Consent Decree. 

69. $ipulgted PenaltY Amounta - wom. 
a. The following stipulated penalties shall accrue per violatioo pez day for 

any noncompU.ce identifaed in Subparagraph 69.b: 

Penalty ter violation Per Day 
$:1,2SO.OO 

PQiod of Noncompliance 

1st through 14th day 

15th through 44th day 

4Sth day and beyond 

$:2,500.00 

$·5,000.00 

b, Compliance Milestones· 
(1) Submitral and, if necessary, modification of any and all draft and 

final Remedial Action Work Plans; 

(2) Submittal and, if necessary, modification of any significant 
deliverablea as identified in the EPA approved Remedial Action Work Piau; 

(3) Implementation of the approved Remedial Action Work Plan; 

(4) Completion of the Remedial Action required under this Consent 
Decree ud the SOW: 

(S) Submittal aDd, if necessary, modification of Remedial Action 
Reports o required by SOW Tasks W B BDd F; 

(6) Submiual aDd, if necessary, modiflCition of the Performance 
Standard :Verification and Operation and Maintenance Plan: 

(7) Establishment of flnallcial assurance as required by Paragraphs 43 
and44; 

(8) Procurement or proof of insurance;. 

(9) Submittal and, if necessary, modification of any Work Plan(s) for 
further reaponse actions and addit~nal Work pursuant to Sections VI. vn. VIU. or IX. 
hereof; 
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(10) Implcmcntalion of further response actions and additional Work 
pursuanlto Sections VI. VD, VDI, or IX, hereof; 

(11) Payment of all monies requil:ed to be paid pursuant to Section XVI; 

(12) Recording of Consent Decree, applicable Deed Restrictions and 
Notices1required in Section V, Paragraph 9, and Section IX. 

70. $tip1lated Penalty AmoUnts· Reports. 

a. The following stipulated penalties shall accrue per violation per day for 
failure to subml timely or adequate reports or other written documents pursuant to this Consent 
Decree: 

J>enalty Pet violation Per Day 

ssoo.oo 
s 1500.00 

s 3000.00 

Pqjod of Nmu;ompliapc;e 

1st through 14th day 

15th through 44th day 

45th day and beyond 

71. It! the event that EPA assumes performance of a portion or all of the Work 
pursuant to Pan.graph 82 of Section XXI (Covenan~ Not to Sue by Plaintiff), Settling Defendant 

. shall be liable fl)r a stipulated penalty in the amount of $25,000.00. 

72. A.ll penalties shaJl begin to accrue on the day lifter the complete performance is 
due or the day a1vlolation occurs, and shall continue to accrue through the fmal day of the 
comction of the noncompliance or completion of the activity. However, stipulated pcualties 
sball not accrue~ (1) with respect to a deficient submission under Seclion XI (EPA Approval of 
Plans and OtheriSubmissions), during the period, if any, begimling on the 31st day after EPA's 
receipt of such submission until the date that EPA natif~es Settling Defendant of any defaciency; 
(2) with respect to a decision by the Director of the Waste Managemeat Division, EPA Region 4, 
under Paragrapbl6S or 66 of Section XIX (Dispute Resolution), during the period. if any, 
beginning on the 21st day after the date that Settling Defendant's reply to EPA's Statement of 
Position is received until the date that the Director issues a final decision regarding such dispute; 
or (3) with a:espek::t to judicial review by this Coun of aD.y dispute under Section XIX {Dispute 
Resolution), during the period, if any, beginning on the 31st day after the Court's receipt of the 
fmal submissiODI regarding the dispute until the date that the Court issues a final decision 
regarding such dispute. Nothing herein sball pn:vent the simultaneous acaual of separate 
penalties for sept~rat.e violations of this Consent Decree. 

73. Following EPA's determination that Settling Defendant has failed to comply with 
a requirement ofithis Consent Decree, EPA may give Settling Defendant written notification of 
the same and describe the noncompliance. EPA may send the Settling Defendant a written 
demand for the Jiayment of the penalties. However, penalties shall acaue as provided in the 
preceding ParagJ!aph regardless of whether EPA has notified the Settling Defendant of a 
violation. 

74. ~1 penalties accruing under this Section shall be due and payable to the United 
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States within tblrty (30) days of the Settling Defendant's receipt from EPA of a demand for 
payment of the penalties. unless Settling Defendant invokes rhe Dispute Resolution procedtues 
under Section XIX (Dispute Resolution). All payments to the United States under this Section 
shall be paid b-, certified or caShier's check(s) made payable to "EPA Hazardous Substances 
Superfund." shall be mailed to: U.S. BPA. Region 4, Superftmd Account Box 100142. Atlanta. 
GA 30384, Attn Superfund Collections Office, shall indicate that the payment is for stipulated 
penalties, and shall reference the EPA Region and Site/SpiliiD #104B 1, the DOI Case Number 
___ _. and the name and address of the party making payment. Copies of check(s) paid 
pursuant to this1Section, and any aa:ompanying transmittal letter(s), shall be seilt to the United 
States as providtd in Section XXVI (Notices and Submissions). and to Ms. Paula V. Batchelor, 
Waste Management Division, U.S. EPA. Rqion 4, 61 Forsyth SL, S.W. Atlanta. GA 30303. 

7S. 1IJe payment of penalties shall not alter ln any way Settling Defendant's obligation 
to complete lhe perfol1DIIU:e of the Work requ~ Wlder this Consent Decree. 

76. PenaJties shall continue to acaue as provided in Paragraph 72 during any dispute 
resolution period, but need not be paid until the follo~lng: 

a. If the dis pule is resolved by agreement or by a decision of EPA that is not 
appealed to this Court. a(:ClUed penalties determined to be owing shall be paid to EPA within 
lhirty (30) days of the agreement at the receipt of EPA's decision or order; 

b. If lhe dispute is appealed to this Court and the United States prevails in 
whole or in parti Settiing Defendant shall pay all accrued penalties determined by lhe Coun to be 
owed to EPA Within 60 days of receipt of the Court's decision or order, except u provided in 
Subparagraph c below; · 

c. [f the District Court's decision is appealed by any Party, Settling Defendant 
shall pay all acqued penalties determined by the District Court to be owing to the United States 
into an interest-bearing es<;row account within sixty (60) days of receipt of the Coun's .decision or 
order. Penalties•shall be paid into this account as they ,continue to accrue, at least every sixty 
( 60) days. Within f'lfteen (IS) days of receipt of the fmal appellate court decision. the escrow 
agent shall pay the balance .of the account to EPA or to Settling Defendant to the extenl that they 
prevail. 

77. If. Settling Defendant fails to pay stipulated penalties when due, the United States · 
may institute prqccedings to collect the penalties, as well as interest. Settling Defendant shall 
pay Interest on ~e unpaid balance, which shall begin to acaue on the date of demand made 
pursuant to Parapaph 74. · 

78. Nothins in this Consent Decree shall be construed as prohibiting. altering, or in 
any way limiting the ability of the United States to seck any other remedies or sanctions available 
by virtue of Settling Defendant's violation of this Decree or of the statuteS and regulations upon 
which it is basec4 including. but not limited to, penalties pursuant to Section 1220) of CERCLA, 
provided. howevc:r, that the United States shall not seek civil penalties pursuant to Section 1220) 
of CERCI.A for my violation for which a stipulated penalty is provided herein, except in tbe 
case of a willful violation of the Consent Decree. 

79. · Nptwithstanding any other provision of this Section. the United States may, in its 
unreviewable distretion, waive any portion of stipulated penalties that have accrued pursuant to 
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this Consent Decree. 

XXI. COVENANTS Nm mSIJI ax PI,AINTJPI' 

80. Jn consideration of the actiom that will be petformed and the payments that will 
be made by the;Settling Defendant under tbe terms of the Consent Decree, and except u 
specifically provided in Paragraph 81 of this Section, the United States covenants not to sue or to 
take administrative action apinst Settling Defendant pursuant to Sections 106 and l07(a) of 
CERCLA for perfoilJUIIICC of the Work and for recovery of lmerlm Response Costs and Future 
Response Costl. These covenants not to sue shall take effect up>n the receipt by EPA of lhe 
payments required by Paragraph ~.a of Section XVI (Payments for Response Costs). These 
covenants not to sue are conditioned upon the satisfactory perfomumce by Settling Defendant of 
its obligations under this Consent Decree. These covCI1811tS not to sue extend only to the Settling 
Defendant and Clo not extend to any other person. 

Sl. gepera1 reamations of riahts. The United States reserves, and thia Consent 
Decree is without prejudice to, all rights against Settling Defaulant with respect .to all matteal not 
expressly included within Plaintiff's covenant not to sue. NotwithstandiDg any othez. provision of 
this Consent Daaee, the United States m~CIVCS all rights against Settling Defendant with respect 
to: 

a. . claims based on a failure by Settling Defendant to meet a requirement of 
this Consent Dl:k:ree~ 

b. liabUity arising from the past, present, or future disposal, release, or threat 
of release of Waste Material outside of OU-4; 

c. liability based upon the Settling Defcodaut's ownenhip or operation of 
OU-4, or upon the Settling Defendant's transportation, treatment, storage, or disposal, or the 
arrangement for: the tra.nsportalion, tteatment, storage. or disposal of Waste Material at or in 
connection with,OU-4, other than as provided in the ROD, the W~ or otherwise ordeted by 
EPA. after sign~ of this Consent Decree by the Settling Defendant;, 

ct. liability for damages for injury to, destruction of, or Joss of natural 
resources. and for the costs of any natural resource damage asessments; 

e, criminalliability; 

f. . liability for violati008 of federal or state law which occur during or after 
implementation of the Remedial Action; and 

g. liability, prior to Certification of Completion of the Work. for additional 
response actions' that EPA determines are necessary to achieve Performance Standards, but that 
cannot be required pursuant to Paragraph 14 (Modification of the SOW or Related Work Plans); 

h. previously ipcurred costs of response above the amounts reimbursed 
pursuant tQ Parapph SO.a; . 

i. liability for other operable units u the Site; 

j. liability for costs that the United States will incur related to the Site, but 
are not within the definition of Future Response Costs: 
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k. liability for costs incuacd or to be incurred by the Agency for Toxic 
Substances and Disease Registry .:elated to the Site. 

82. Wprt Takeoyer. In the event EPA determines that Settling Defendant has ceased 
implementation of any portion of the Work. is seriously or repeatedly deficient or larc in its 
performance of ttie Worlc, or is implemeoting the Work in a manner which may cause an 
endangerment to human health or the enviromnent. EPA may assume the performance of all or 
any. ponlons of the Work as EPA determines necessary. Settling Defendant may invoke the 
procedures set foltb. in Section XIX (Dispute Resolution), Paragraph 6S, to dispute EPA's 
determination that takeover of the Work is _warranted uDder this P818graph. Costs incurred by the 
United States in plerforming the WoJk punuant to this Paragraph shall be considered Future 
Response Costs ~t Settling Defendant shall pay pursuant to Section XVI (Payment for 
Response Costs). 

83. N«withstanding any other provision of this Consent Decree. the United States 
retains all authori~ and reserves all rights to take any and all response actions authorized by law. 

XXII. CoYEN4NTS BY Slm.rNG DlnNDANI · 

84. Cgtteuant Not to Sue. Subject to the reserVations in Paragraph 8,, Settling 
Defendant hereby iOOVenants not to sue and agrees not to assert any claims or causes of action 
against the United! States with respect to the Work. past response actions, and Interim and Future 
Response Costs aS defined herein or this Consent Decree, including. but not limited to: 

a. any direct or indirect claim related to OU-4 fOr reimbursement from the 
Hazardous Substance Superfund (established pursuant to lhe Internal Revenue Code, 26 U.S.C. 
§·9507) through ~CLA Sections 106(bX2), 107, 111, 112, 113 or any other provision of law; 

b. any claims against the United States, including any depanment, agency or 
instrumentality of~ United States under CERCLA Sectioos 107 or 113 related to OU-4; or 

c. any claims arising out of response actions at or in connection with OU-4, · 
including any claim wider the United States Constitution, the North Carolina Constitution, the 
Tucker Act, 28 U.S.C. § 1491. the Equal Aa:ess to Justice Act. 28 U.S.C. f 2412, as amended, or 
at common law. 

Except as provided in Paragraph 87 (Waiver of Claims Against De Micromis Parties), 
and Paragraph 92 ~aiver of Claim-Splitting Defeuscs), these covenants not to sue shall not 
apply in the event Chat ~ United States brings a cause of adiOD or issues an order pursuant to 
the reservations set fonh in Paragraph 81 (b)- (d) or 81 (g)- (k), but only to the extern that 
Settling Defendant!'s claims arise from the same response aclion, response costs, or damages that 
the United States is seeking pmilll8Jit to the applicable reservation. 

SS. Thei Settling Defendant reserves, and this Consent Deaec is without prejudioc to, 
claims against the United States, subject to the provisions of Clapter 171 of Title 28 of the 
United States CodQ, for money damages for injury or loss of property or personal injury or death 
caused by the negligent or wrongful act or omission of any employee of the United States while 
acting within the scope of his office or employment under circumstances where the United 
States, if a private iJerson. would be liable to the claimant in accordance with the law of the place 
where the act or onaission OCCUJ'Ted. However, any such claim shall not include a claim for any 
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damages ~. in whole or in part, by the act or omission of any person. includiJls my 
contractor, whet is not a federal employee as that term is defined in 28 U.S.C. §2671; nor shall 
any such claimlinclude a claim based on EPA's selection of .response actions, or the oversight or 
approval of the Settling Defendant's plans or activities. The foregoing applies only to claims 
which are brou~t ptn"Suant to any statute other than CER.CI.A and for which the waiver of 
sovereign immunity is found in a statute other than CER.CLA. 

86. Nothing in this Consent Decree shall be deemed to constitute preauthorization of 
a claim within the meaning of Section 111 ofCERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 
§ 300.700(d). 

' 
87. Settling Defendant agrees not to assert any claims and to waive all claims or 

causes of action that it may have for all matters relating to OU-4, including for contribution. 
against any peqon where the pciSOil' s liability to Settling Defendant with respect to OU-4 is 
based solely on' having arranged for disposal or b'e8lmel1t, or for transport for disposal or 
treatment, of hazardous substances at OU-4, or having accepted for transport for disposal or 
treatment of hazardous substances at OU-4, if: 

a. the materials contributed by such person to OU-4 containing hazardous 
substances did llOt exceed the greater of (i) 0.002% of the total volume of waste at OU-4, or (ii) 
1 10 gallOPS of liquid materials or 200 pounds of solid materials. 

I 

"IJ. This waiver shall not apply to any claim or cause of action against any 
person meeting~ above criteria if EPA has determined that the materials contributed to OU-4 
by slJ:Cll person ~tributed or could contribute significantly to the costs of response at OU-4. 
This waiver also shall not apply with respect to any defense. claim, or cause of action that a 
Settling Def~ may have against any person if such person asserts a claim or cause of action 
relating to OU-4 against such Settling DefCZJdant. 

XXIII. Emcr orSErn.IMENT; CONIBJBtmON PBOTICTIQN 

88. &cept as provided in Puragraph 87 (Waiver of Claims AgaiDSt De Miaomis 
Parties), nothing in this Consent Decree shall be construed to create any rights in. OJ' grant any 
cause of action 1io, any person not a Party to this Conaent Decree. The preceding sentenCe shall 
not be COilStt1le4 to waive or nullify any rigbta that any person not a signatory to this deaee IDBY 
have under appllcable law. Except as provided in Paragraph 87 (Waiver of Claims Against De 
Micromis Parties), each of the Parties expressly reserves any and all rights (including, but not 
limited to, any right to contribution), defenses, claiiDI, demands, and causes of action which each 
Party may have with respect to any matter, traosaction, or occum:oce relaling in any way to the 
Site against any person not a Party hereto. 

89. The Parties agree. and by entering this Consent Decree this Court fmds, that the 
Settling Defen<bplt is entitled. as of the Effective Date, to protection from contribution actions or 
claims as provided by CERCI.A Section 113(f)(2), 42 U.S.C. § 9613(f)(2) for.rnattm addressed 
in this Consent Jl)ecree. For purposes of this Consent Deace, the "matters addressed" are the 
Remedial Desip and Remedial Action for OU-4 (Welch Creek) and all Interim and Future 
Costs, as dcfmed herein. 

90. The Settling Defendant agrees that with respect to any suit or claim for 
contribution broaght by it for matters related to this Consent Deaee it will notify the United 
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States in writing no later than sixty (60) days prior to the initia~ion of such suit or claim. 

91. The Settling Defendant also agrees that with n:spect to any suit or claim for 
contribution b!C)ught against it for matters related to this Consent Decree it wiD notify in writing 
the United States within fourteen (14) days of service of the complaint on iL In addition, Settling 
Defendant shall notify the United States within fourteen ( 14) days of service or n:ceipt of any 
Motion for Suninwy Judgment and within fourteen (14) days of receipt of any order from a cOurt 
setting a case f()r trial. 

92. ~ any subsequent administrative or judicial proceeding initiated by the United 
States for injunCtive relief, recovery of response costs, or other appropriate relief relating to the 
Site, Settling Defendant shall not assen. and may not maintain, any defense or claim based upon 
the principles ot waiver, res judicata, collateral estoppel, issue preclusion. claim-splitting, or 
other defenses based upon any contention that the claims raised by the United States in the 
subsequent pro<leedin& were or should have been brought in the instant case; provided, however, 
that oothiu& iii Ibis Paragraph affects the enfcm:eability of the covenants not to sue set forth in 
Section XXI (Covenants Not to Sue by Plaintiff). 

XXIV. ACCISS TO JNmBMA'DON 

93. Settling Defendant shall provide. to EPA. upon request, copies of all documents 
and informatiODI within its possession or control or that of ita contractors or agents relating to 
activities at OU...4 or to the implememation of this Consent Deaee, including, but not limited to. 
sampling. analyais, c;hain of custody recorda, manifests, trucking logs, receipts. reports, sample 
traffic routing. Olrrespondence, or other documents or information related to the Work. Settling 
Defendant shalllalso make available to EPA, for purposes of investigation. information gathering, 
or testimony, its, employees, agents, or representatives witb knowjedge ofrelevant facts 
concerning the performance of the Work. 

94. ~siness Confidential and PrivUcged Dnc;nmegu.. 

L Settling Defendant may assen business confidentiality claims covering 
pan or aU of the ldocwnents or iofonnation submitted to Plaintiff under this Consent Decree ro 
the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. 
§ 9604(e)(7), ~ 40 C.P.R. §2.203(b). Docwumts or information detennined to be comadential 
by EPA will be ~orded the protection specified in 40 C.P.R. Pan 2, Subpart B. If no claim of 
confidentiality ~panies documents or information when they are submitted to EPA, or if 
EPA has notified Settling Defendant that the documents or infonnation are not confidential under 
the standards of Section 104(e)(7) of CER.CLA or 40 C.P.R. Part 2, Subpart B, the public may be 
given aocess to such documents or ~ormation without further notice to Settling Defendant. 

b.; The Settling Defendant may assert tbat certain docwnents, records and. 
other infonnatiOJ). are privileged under the attorney-client privilege or any other privilege 
recognized by fe~crallaw. If. the Senling Defendant asserts such a privilege in lieu of providing 
documents, it s1Wl provide the Plaintiff with the following: ( 1) the title of the document. record, 
or information: (2) the date of the document. record, or information; (3) the name and title of the 
author of the docbment. record, or infonnation; ( 4) the name and title of each addressee and 
recipient; {.5) a description of the contents of the document, recool. or infonnation; and {6) the 
privilege asserted by Settling Defendant. However, no documents, reports or other information 
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created or generated punuant to the requirements of the Consent Decree shall be withheld on the 
grounds that they are privileged. 

9.5. No claim of confidentiality shall be made with respect to any data generated in the 
perfOI'IIJ8DCe of this Consent Decree, including, but not limited to, all sampling, analytical, 
monitoring, by~gc;ologic, scientific, chemical, or cngineerillg data. or any other documents or 
information evidencing conditions at or annmd OU-4. 

XXV. RmNTIQN QrBECORIJS 

96. Until ten (10) years after the Settling Defendant's receipt of EPA's notification 
pursuant to Par~ph 47 .b of Section XIV (Certification of Completion of the Worlc), the 
Settling Defendant shall preserve and retain all n:cords and dopuments (including records or 
document& in e~lc form unless there is a hard copy of such documents) now in its 
possession or cOntrol or which come into its possession or control that relate in any manner to its 
liability under ¢ERCLA with respect to OU-4, the perfonnance of the Wort. or to the liability of 
any other person under CERCI.A with respect to OU-4. The Settling Defendant must also 
instruct its con~rs and agents to preserve, for the same period of time specified above all 
documents or ntcords (including documents or records in electronic form unless there is a hard 
copy of such dOICWD.ents) now in its possession or control or which come into its possession or 
control that relaae in any manner to the perfOI'JIJ8DCe of the Work. Each of the above record 
retention reqllillments shall apply regardless of any corporate retention policy to abe conuary. 

97. At the conclusion of this docwnent retention period, Settling Defendant shall 
notify the United States at least ninety (90) days prior to the destruction of any such records or 
documents, and. upon request by the United States, Settling Defendant shall deliver any such 
records or documents to EPA. The Settling Defendant may assert that certain documents. records 
and other infomwion are privileged under the attorney-client privilege or any other privilege 
recognized by federal law. If the Sealing Defendant asserts such a privilege, it shall provide the 
Plaintiff with the following: (1) the. title of die document, record, or information; (2) the date of 
the document, record, or information; (3) the name and title of the author of the document, 
record, or information; (4) the name and title of each addressee and recipient; (.5) a description of . 
the subject of th~ document. record, or information; and (6) the privilege asserted by Settling 
Defendant However, no documents, reports or other information Created or generated pursuant 
to the requirements of the Consent Decree sball be withheld on the grounds that they 8le 

privileged. 

XXVI. Nqnca AND StmMJSSIONS 

98. Whenever: under the terms of this Consent Decree. written notice is required to be 
given or a reportl or other document is required to be sent by one Party to another, it sball be 
directed to the lridividuals at the addresses specified below, unless those individuals or their 
successors give notice of a change to the other Parties in writing. All notice& and submissions 
shall be considemd effective upon rec:eipt, unless otherwise provided. Written notice as specified 
herein shall comtitute complete satisfaction of any written notice requiremmt of the Consent 
Decree with resp:ct to the United States, EPA, and the Settling Defendant, respectively. 

As to the United !States: · 
I 
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and 

As to EPA: 

Chief, Environmental Enforcement Section 
Environment and Natural ResOurces Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington. D.C. 20044-7611 
Re: OJ# 90-11-3-07838 

Franklin Hill, Division Director 
Superflmd Division 
United States Envirorunental·Protection Agency 
Region4 
61 Forsyth Street 
Atlanta, Georgia 30303 

Randy Bryant 
Remedial Project Manager 
United States Environmental Protection Agency 
Region4 
61 Forsyth Street 
Atl~.~QPa30303 

As to the Superfund Enforceroem and lnfonuation Manyement Branch: 

As to the State: 

Paula Paiiltel' 
Superfund Enforcement and lnfonnation 
Management Branch 
United States EnviromnentaJ Protection Agency 
Region4 
61 Forsyth Street 
Atlanta. Georgia 30303 

Nile Testerman 
State Project Coordinator 
401 Oberlin Road 
Suite 150 
Raleigh, NC 2760S 
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As to the Settlh&B Defendant Sec:retary 
Domtar Paper Company U..C 
395 de Maisonneuve Blvd. West 
Montreal, CANADA QC H3A IL6 

Mucel Sylvestre 
Domtar Paper Company ll.C 
Director-Soil Rehabilitation 
395 de Maisonneuve Blvd, West 
Mon~ CANADA QC H3A IL6 

XXVU. EmcnyJ:DATB 

· 99. The effective date of this Con5ent Deaee shall be the date upon which this 
Consent Decree: is entered by the Court, except as otherwise provided herein. 

XXVUI. BmNJ'IQN OJJUJUSDIC'DON 

100, This Court retains jurisdidion over both the subject matter of this Consent Decree 
and the Settling Defc:odant for the 4wation of the per(ormance of the terms and provisions of this 
Consent Deaec•for the purpose of enabling any of the Parties to apply to the. Court at any time 
for such funher Order, direction, aud relief as may be neces5111')' or appropriate for the 
construction or modification of this COOBent Dcaee; err to effectuare or enforce compliance with 
its tenns, or to ~lve disputes in accorclance with Section XIX (Dispute Resolution) hereof. 

XXIX. APJIENDJCBS 

101. • following appendices are attached to and incorporated into this Consent 
Decree: 

''Apperdx A" is the ROD • 

.. Appendpt B .. is the SOW. 

''AppendJx C" is the desaiption aodlor map of OU--4. 

XXX. COMMIJNITX BRI,A]lQNS 

102. Sbttling Defendant shall propose to EPA its panicipatioo in the community 
relations plan to be developed by EPA. EPA will determine the appropriate role for the SettJing 
Defendant unde11 the Plan. Settling Defendant shall also cooperate with EPA in providing· 
information regarding the Work to the public. As requested by EPA, Settling Defendant shall 
participate in ~preparation of sucll information for dissemination to the public and in public 
meetings which may be held or sponsored by EPA to explain activities at or relating to OU-4. 

103. EPA and settling Defendant previously entered into a Conseot Decree for the 
closure of the Fanner No. 1 Landfill (hereafter "Consent Decree for OU1 ") which wu lodged 
with the Court in Civil Action No. 4:03-CV -90(H)(3 ). and was entered by the Court on AugtW 
18, 2003. The Consent Decree for OU 1 sets forth requirements for the creation. funding. and 
implementation of a Technical Assistance Plan (TAP). The Parties agree that there should be 
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one TAP for OUl. OU3 and OU-4. To that end, the terms of Paragraph 103 of the Consent 
Decree for OUt ue incorporated by this reference as if fully set forth, and Settling Defeodant 
shall create, fund. and implement one TAP for OUt, OU3. and OU-4 in aoootdanc:c tbetewith. 

XXXI. MODMC4TJqf 

104. Schedules specified in this Consent Decree for completion of the Work may be 
modified by apeement of EPA and the Settling Defeodant. All such modifications shall be made 
in writing. 

105. Except u provided in Paragraph 14 (Modification of the SOW or Related Work 
Plans), no material modifications shall be made to the SOW without written notification to and 
written approval of the United StateS, Settling Defendant. and the Court. if such modifications 
fundamentally alter the basic features of tbe selected mnedy within the meaning of 40 C.P.R. 
300.43!5(cX2)(BXii). Prior to providing its approval to any modification, the United States will 
provide the ShUt with a reasonable opportunity to review and comment on the proposed· 
modification. Modificatioils to the SOW that do not mar.edally alter that document, or material 
modifications tQ the SOW tba1 do not fundamentally alter the basic features of the selected 
remedy within the meaning of 40 C.F.R..300.43!5(c)(2XB)(ii), may .be made by written agreement 
between EPA. after providing the State with a ieasonable opportunity to review and comment on 
the proposed modification. and the Settling Defendant. 

106. Nothing in this Decree sball be deemed to alter the Court's power to enforce, 
su~ise or approve modifications to this Ccmsent Decree. 

;XXXII. LoDGING AND OPPoRWNJTY FOB PuBLJC COMMENT 
lfl7. ·llbis Consent Decree shall be lodged with the Court for a period of not less than 

thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of 
CERCLA, 42 U.S.C. I 9622(dX2), and 28 C.F.R. I !50;7. The United States reserves the right to 
withdraw or withhold its consent jf the comments regatding the Consent .Decree disclose facts or 
considerations which indicate that the Consenl Decree is inappropria!C, improper,· or inadequate. 
Settling Defendlplt consents to the entry of this Consent Decree without further notice. 

108. II for any reason tbc Court should decline to approve this Consent Decree in the 
fonn presented, this agreement is voidable a1: the sole discretion of any Party and the terms of tbe 
agreement may not be used as evidence in any litigation between tbe Parties. 

~ AGRIQ!jMENT QlPAllms Foa SllPEBJlJND ALtERNATIVE SITE 

109. Settling Defendant acknowledges and stipulates that for the pmposes of ll3(g)(l) -
of CERCLA. it~ not to assert a challenge to the United s~· natural resource damages 
claima based on the nmning of the statute of limitations for three (3) )ai'S after the completion of 
the n:medial act:iPm, exclud.Ulg operation and maintenance, taken at the Site. ' . 

110. Settling Defendant agrees not to challenge, either directly or indirectly, through an 
officer, employee, or corporate aftlliat.e. any listing or proposed listing of the Site on the NPL, if 
EPA bas determ~ that Settling Defecdllllt is in "noncompliance• aa OU-4 becauac Settling 
Defendant: 1) b4s ceased implementation of any portion of the Work; 2) is seriously or 
repeatedly defici~ or late in its performance of the Work; or 3) is implementing the Work in a 
manner which IIUly cause an endangerment to huinan health or the environment, and which 
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noncompliBDCe, constitutes bad faith on the part of Settling Defendant. 

111. If EPA makes a determination of noncompliance pucsuant to Paragraph 11 i, then 
EPA shalll10tif)' Settling Defendant of such determination In writing. EPA's written 
determination sfuill be final and unreviewable, Wtless Settling Defendant invokes dispute 
resolution pursqmt to Scc:ti.on. XIX. The dispute shall be limited solely to whether pursuant ro 
Paragraph 111. Settling Defendant is in "noncompliance" at OU-4 and shall be reviewable under 
Paragraph 66. Jl>ispute resolution pursuant to this Section sball not have any effect on the 
Settling Defendant's obligations pursuant to this Consent Decree, including but not limited to, 
Settling Defendant's obligation to perfoon the Work and reimburse EPA for Interim and Future 
Response Costs. . 

112. If FP A proposes the Site for listing or lists the Site on tbe NPL without fust 
making a deten:aination of noncompliance pursuant to the pre<:eding Paragraph. then Settling 
Defendant reserves all rights, except as provided in Paragraph 113, that it may have to challenge 
ti:ic listing or prqposed listing of tbe Site on the NPL EPA's decision to propose the Site for 
listing or to list the Site on the NPL pursuant to this Section shall not have any effect on the 
Defendant's obligations punuant to this Consent Decree. 

113. Notwithstanding Parapaphs 111-112, Settling Defendant agrees not to seek 
judicial review of a decision to list the Site on the NPL. or to suborit comments on a proposal to 
list the Site, directly or indirectly through a third party, an~ after the Effective Date of this 
Consent Deereeo~ based on a claim that changed conditions at OU-4 that result from this Consent 
Decree in any way affect the basis for listing the Site on the NPL 

XXXIV. SIGNATOBmsiSJ!JMcJl . 

114. Each undersigned representative of the Settling Defendant to this CODSCIU Decree 
and the Assistant Attomey General for the Enviroomcnt and Natural Resources Division of the 
Department of J~tice certifies that he or she is fully authorized to enter into the terms and 
conditions of thii Consent DeCree and to execute and legally bind such Party to this dOcumenL 

115. The Settling Defendant hereby agrees" not to oppose entry of this Consent Decree 
by this C~ or rp chaUenge any provision of tbis Consent Decree unless the United States bas 
notified the Settling Defendant in writing thal it no longer supports entry of the COOSCD1 Dec:ree. 

116. Tle Settling Defendant shall ideatify, on the attache-d signature page. the name, 
address and telephone number of an agent who is authorized to accept service of process by mail 
on behalf of that Party with respect ro all matters arising under or relating to this Consent Decree. 
Settling Defendant hereby agrees to accept service in that manner and to waive the formal service 
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local 
rules of this Cow!l, including, but not limited to, service of a summons. The parties agree that 
Settling DefencWn need not file an answer to the complaint in this action unless or until the court 
expressly declines to enter this Consent Decree. 
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XXXV. FINAL JUPGMENT 

117. This Consent Deaee and its appendices constitute the final. complete, and 
exclusive agreement and understanding among the parties with respect to the settlement 
embodied in the Consent Decree. The parties acknowledge that there are no representations, 
agreements or understandings relating to the settlement other tban those expressly contained in 
this Consent Deaee. 

118.. Upon approval and entry of this Consent Dem:e by the Court. this Consent 
Decree shall con$itute a fmal judgment between and among the United States and the Settling 
DefendanL The Court finds that there is no just reason for delay and therefore enters this 
judgment as a f~ judgment under Fed. R. Civ. P. 54 und 58. 

SO ORDERED 'ItHIS ~DAY OF T ... ,..,. loa!. 

q. .. ,.=a,~M 
United States District Judge 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. 
Domtar Paper CoQlpally ILC., for Welch Creek (OU-4) of the Domtar (fonncrly WeycrhBcuser 
Conipany) Su~d Site in Plymouth, Martin County, North Carolina. 

FOR THE UNITED STATES OF AMERICA 

~A~-, . 

Bruce: S. Gelber 
Section Chief 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S.~entof1usticc 
Washington, D.C. 20530 

espie 
.ViroflJ*JDta.l Enforcement Section 

Bnvfro nt and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
(202) 616-8754 
E-Mail: amy.gillespie(a)usdoj.gov 
N.C. Bar No. 20511 

GeOrge .E. B. Holding 
United States Attorney 

by~.A.&nfer, ~f~ 
RA. Rcnfer, Jr. 
Chief, Civil Division 
Office of the United States Attorney 
Eastern District ofNorth Carolina 
U.S. Department of Justice 
310 New Bern Avenue 
Raleigh, North Carolina 27601-1461 

41 

r. 



··Case 4:08-bv-00179-D.. Document 6 Filed 01/07t2009 Page _44 of 45 

TilE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. 
Domtar Paper LLC., for Welch Creek (OU-4) of tbe Domtar (fonnerly Weyerhaeuser Company) 
Site in. Manin CCi)unty, North Carolina . 

~ 
~Hill ""' Director, Superfund Division 

Region4 
U.S. Environmental Prolect.i.on Agency 
61 Forsyth Street 
Atlanta, Georgia 30303 

::r~-==< 
Kcvm T. Beswick ---
Associate Regional Counsel 
U.S. Environmental Protection Agency 
Regioo4 
61 Forsyth Street 
Atlanta, OA 30303 
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TilE UNDERS!IGNED PARTY enters into this Consent Decree in the ~tter ofUnited States v. 
Domtar Paper JI.LC., for Welch Cteck (OU-4) of the Domtar (mnnerly Weyedlaeuscr Company) 
Site in, Martin County, North Carolina. · 

6/27/08 

Date 

FORDOMTAR PAPER COMPANY UC 

Siaa- VIA~ ~. b 
Name (print): rvi"D D. Cooper 
Tide: Executive Vice President & COO 
Addreg: 100 Kingsley Park Drive 

Fort Hill, SC 29715 

Agent Authori~ to A<:eept Service on Behalf of Abovo-sisncd Party: 

Name (print):'l'he Natioual lleg1atered J.geuts, Inc. 
Title: Attention: Domtar Paper LLC 
A~: 160 Greentree Drive, Suite 101· 

Dover, lent County 
Dahware 19904 

Ph.Number. 800-767-1553 
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