
January 3, 2012 

Prioritv Mail 
Ms. Helena Wooden-Aguilar, Assistant Director 
External Complaints and Compliance Program 
Office of Civil Rights 
U.S. Environmental Protection Agency 
Mail Code 1201A 
1200 Pennsylvania Ave NW 
Washington, D.C. 20460 

Re: Tide VI Complaint- Alabama Department ofEnviro:amental Management Pennittiug 
of Arrowhead Landfill ill Perry Cowrty, Alabama 

Dear Ms. Wooden-Aguilar: 

This complaint is filed pursuant to Title VI of the Civil Rights Act of 1964,42 U.S.C. §§ 
2000d to 2000d-7, and 40 C.F.R. Part 7. 40 C.F.R. § 735(b) provides: 

A recipient [ ofEP A financial assistance] shall not use critma or methods of 
administering its program which have the effect of subjecting individuals to 
di.scrimination because of their race, color, national origin, or sex, or have the 
effect of defeating or substantially impairing accomplishment of the objectives of 
the program with respect to individuals of a particular race, color, national origin, 
or sex. 

Complainants allege that the .Alabama Department ofEnviromnental Management 
(ADEM) violated Title VI and EPA's implementing regulations by reissuing Permit No. 53-03 to 
Perry CoJIDty Associates, LLC for construction and operation of the Arrowhead Landfill, a 
mliDicipal solid waste landfill in Perry ColiDty, .Alabama which has the effect of adversely and 
disparately impacting African-American residents in the commliDity. 

L Tide VI Background 

"Frequently, discrimination results from policies and practices that are neutral on their 
face, but have the effect of discriminating. Facially-neutral policies or practices that result in 
discriminatory effects violate EPA's Title VI regulations liDless it is shown that they are justified 
and that there is no less di.scri:minatory alte.mative." Imerim Guidaace for Invesfigatine Title VI 
Administrative Com.plaints Ch@llmging Permits (EPA, Feb. 5, 1 998) at 2 (footnote omitted) 
(available at http://www.enviro-lawyer.com/Interim_ Guidance.pdf). 
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A complete or properly pleaded complaint must {1) be in writing, signed, and provide an 
avenue for contacting the signatory (e.g., phone number, address); (2) descn"be the alleged 
discriminatory act(s) that violates EPA's Title VI regulations (i.e., an act that has the effect of 
discriminating on the basis of race, color, or national origin); (3) be filed within 180 calendar 
days of the alleged discriminatory act(s ); and ( 4) identify the EPA financial assistance recipient 
that took the alleged discriminatory act(s). lQ,_ at 6 (citing 40 C.F.R. § 7.120(b)(1),(2)). In order 
to establish a prima facie case of adverse dispamte impact, EPA must dete.r.mine that (1) a causal 
connection exists between the recipient's facially neutral action or practice and the allegedly 
adverse disparate impact; (2) the alleged impact is "adverse;" and (3) the alleged adversity 
imposes a disparate impact on an individual or group protected under Title VI. Y erkwood. 
I.;m@ll Com,pWntDecisionDocmne:nt EPA OCR FileNo. 28R-99-R4 (July 1, 2003) at3 
(citing 40 C.F.R. § 7.120(g); New YOik Citv Envtl. JU5tice Alliance v. GinUanj 214 F.3d 65, 69 
(2nd Cir. 2000)) . 

• 

"lf a preliminary finding of noncompliance has not been successfully rebutted and the 
disparate impact cannot successfully be mitigated, the recipient will have the opportunity to 
'justify' the decision to issue the permit notwithstanding the dispa:rate impact, based on the 
substantial, legitimate interests of the recipient." Interim Quirlanre for InvesrigWpg Title VI 
Agmini1!!rn!jve G.gmplffln!l! Qballrogipg P"'Y'#§ at 11. "Merely demonstrating that the permit 
complies with applicable enviromnental regulations will not ordinarily be considered a 
substantial, legitimate justification. Rather, 1here must be some articulable value to the recipient 
in the permitted activity." Id. "[A] justification offered will not be considered acceptable if it is 
shown that a less discriminatory altemative exists. 1f a less discriminatory altemative is 
practicable, then the recipient must implement it to avoid a fin<ling of noncompliance with the 
regulations." Id. 

"In the event that EPA finds discrimination in a recipient's permittiDg program, and the 
recipient is not able to come into compliance voluntarily, EPA is required by its Title VI 
regulations to initiate procedures to deny, annul, suspend, or terminate EPA fimding " ld. at 3 
(footnotes omitted)(citing40 C.F.R. §§ 7.115(e), 7.130(b), 7.1IO(c)). "EPA also may use any 
other means authorized by law to obtain compliance, including re:terring the matter to the 
Department of Justice (DOJ) for litigation. In appropriate cases, DOJ may file suit seeking 
injunctive relief." Id. 

II. Ct>mplaivams 

The names, addresses and telephone numbers of the persons making this complaint are as 
follows: 
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Co1mpl.amants are represented by the undersigned. All contacts with the Complainants 
should be made through the undersigned or with the express permission of the undersigned. 
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llL R....m;.,t 

ADEM was a recipient of :financial assistance from EPA at fue time of the alleged 
discriminatory act. For example, EPA recently awarded grants to ADEM as shown in Exlnoit A 
(available at http://www.enviro-lawyer.com!News-LawOfficeNews.html). 

IV. .Diserip>ipah!rv Act 

The alleged discriminatory act is the reissnance of Solid Waste Disposal Facility Permit 
No. 53-03 by ADEM to Perry County Associates, LLC for construction and operation of the 
Arrowhead Landfill, a municipal solid waste landfill Exhibit B (available at 
http://www.enviro-lawyer.com!News-LawOfficeNews.html.). "Generally, permit renewals 
should be treated and analyzed as iffuey were new facility permits, since permit renewal is, by 
definition, an occasion to review the overall operations of a permitted facility and make any 
necessary changes." Interim Guidance for InvP§Iiemjng Trtle VI AdmjnjstraJ:ive Coronl~tints 
Chall~mging Permits at 7. 

Permit No. 53-03 authorizes the disposal of"[n]onhazardous solid wastes, noninfectious 
putrescible wastes including but not limited to household garbage, commercial waste, industrial 
waste, construction and demolition debris, and other similar type materials" from tbirty-furee 
states. Id.. The permit authorizes the disposal of 15,000 tollS of waste per day- the largest 
authorized waste disposal volume in Alabama. Figure 1. The authorized disposal area is 
presently 256.151 acres, however Perry County Associates, LLC has recently applied for a 
169.179 acre expansion. Exhibit C. The facility is located in Perry County, Alabama at 
approximately Latitude 32.4115° North, Longi.:tude 87.4675° West. Figure 2. 

V. Tjm+ess 

40 C.F.R.. § 7.120(b)(2) requires fuatacomplaint alleging discrimination under a 
progr.un or activity receiving EPA :financial assistance must be filed wifuin 180 days after fue 
alleged discriminatory act. The reissuance of Solid Waste Disposal Facility Permit No. 53-03 to 
Perry County Associates, LLC occurred on September 27, 2011. This complaint is filed wifuin 
180 days after fue permit was reissued. 
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Figure 1 
AUTHORIZED WASTE DISPOSAL VOLUMES AT ALABAMA LANDFILLS 

Source: Permitted Solid Wasre Land:fiJJs in 1he State of Alabama (ADEM, June 29, 201!) 
(availableathttp://www.adem.alabama.gv~WLFMast.erList08-ll.pdf) 
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Figure2 
LOCATION OF THE ARROWHEAD LANDFILL 

PERRY COUNTY. ALABAMA 
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The impacts resulting from the activities authori=l by Permit No. 53-03 include the 
following: 

1. The frequent emission of offensive odors from the landfill that cause lessened 
human food and water intake, interference with sleep, upset appetite, irritation of the upper 
respiiatory tract (nose and throat) and eyes, headaches, dizziness, nausea, and vomiting among 
many of the Complainants. See e.g., Exhibits D (ADEM Complaint List), El (Audio Complaints 
Jul-Dec 2010), E2 (Audio Complaints Jan-Jun 2011), and E3 (Audio Complaints Jul-Nov 2011) 
(available at http://www.enviro-lawyer.com/News-LawOfficeNews.html). 

2. The frequent emission of fugitive dust from the landfill that causes particulate 
deposition on personal and real property of many of the Complainants, including homes, porches, 
vehicles, laundry, and plantings. See e.g., Exhibit F (Dust Video) (available at 
http://www.enviro-lawyer.com/News-LawOfficeNews.html). 

3. The frequent tracking of dirt and other solids from the landfill onto County Road 
1 where through traffic causes the dirt and other solids to become airbome particulates resulting 
in particulate deposition on personal and real property of many of the Complainants, including 
homes, porches, vehicles, laundry, and planting:; See Exhibit G (Mud in Road Sign) (available 
at http://www.enviro-lawyer.com/News-LawOfficeNews.html). 

4. Increased noise from operation ofheavy machinery (e.g., bulldozers, trucks, 
railcars) 24-hours per day, 7-days per week causing interference with sleep and other activities 
within the homes of many of the Complainants. 

5. Increased populations of flies that are bothersome in and around the homes of 
many ofthe Complainants. 

6. Increased populations ofbirds that cause droppings around the homes of many of 
the Complainants. 

7. Decreased property values of many of the Complainants. 

See also Exhibit H1 (EPA Listening Session Invitation), Exbl"bit H2 (EPA Listening Session 
Video (June 15, 2011)), and Exln"bit H3 (ADEM Public Hearing on Permit Renewal (July 14, 
2011 )) (available at http://www.enviro-lawyer.com/News-LawOfficeNews.html). 
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"EPA [compares] the percentage of African Americans in [the] affected population with 
the percentage of African Americans in the service area of[the] landfill and in the State to 
determine whether African Americans near the landfillO [are] disproportionately affected by 
potential impacts." Y erkwood I .arulfi!! Complaint Decision Document at 5. See Investiwve 
Report for Title VI Aclministrative Complaint File No. 28R-99-R4 (Y erkwood Landfill 
Complaint) (June 2003) at 10. 

The adverse impacts described above have fallen and continue to fall disparately upon 
members of the African-American race. This is illustrated by the 2010 census block data 
included in Figures 3. The impacted census blocks are 87 to 100 percent African-American. 

Figure3 
AFRICAN-AMERICAN POPULATION IN 2018 CENSUS 

BLOCKS SURROUNDING THE ARROWHEAD LANDFILL 
So=e: http:/12010.census.govl2010censuslpopmap/ 
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The designated service area for the Arrowhead Landfill is thirty-three states where the 
predominant race is White.. FJ.gures 4 and 5. 

Figure4 
LARGEST RACIAL AND ETHNIC GROUPS IN SERVICE AREA STATES 

Source: http:llprojects.nytimes..comlcensus/2010/map 
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FigureS 
PERCENT AFRICAN-AMERICAN AND WHI'IE 

POPULATIONS IN SERVICE AREA STATES 
Source: http:!/projects.nytimes,com!census/2010/map and Exhibit B 
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The percentage of African-Americans among the to1al population in the designated thirty-three 
state service area is only 15.1 %. The percentage of African-Americans among the total 
population in Alabama is 26"/o. Inasmuch as the percentage of African-Americans impacted by 
the Arrowhead Landfill far exceeds the percentage of African-Americans in the service area and 
State of Alabama, the alleged impacts are "disparate" impacts. See Y erlcwood Landfill 
Complaint Decision Document at 5. 

VITI. Justification and Less Diseriminatory Alternatives 

"lfthe recipient can neither rebut the initial finding of disparate impact nor develop an 
acceptable mitigation plan, then the recipient may seek to demonstrate that it has a substantial, 
legitimate interest that justifies the decision to proceed with the pemli.t notwithstanding the 
disparate impact." Interim Guidance for Inv"'§tigWjpg Title VI Admini§lp!tjve Complaints 
CM!lenVng Permits at 4. "[T]here must be some articulable value to the recipient [ADEM] in 
the permitted activity." Id. at 11. "The justification must be necessary to meet 'a legitimate., 
important goal integral to (the recipient's] mission." Investigative Report for Title VI 
Aclministratjve Complaint File No. 28R-99=R4 at 60. "Even where a substantial, legitimate 
justification is proffered, OCR will need to consider whether it can be shown that there is an 
alternative that would satisfy the stated interest while eliminating or mitigating the disparate 
impact." Interim Guidance fur Inves:tigariw T"!tle VI .Mmini~ve Q>mpllrinp; Challenging 
Permits at 4. "Facially-neutral policies or practices that result in discriminatory effects violate 
EPA's Title VI regulations unless it is shown that they are justified and that there is no less 
discriminatory alternative." Id. at 2 (footnote omitted). "{M]erely demonstrating that the permit 
complies with applicable environmental regulations will not ordinarily be considered a 
substantial, legitimate justification." Id. at 11. And, "[i]f a less discriminatory alternative is 
practicable, then the recipient must imPlement it to avoid a finding of noncompliance with the 
regulations." Id. 

ADEM has not articulated a value to ADEM or the State of Alabama in the permitting of 
the Arrowhead LandfilL It is not likely that ADEM or the State of Alabama has a substantial, 
legitimate interest in the permitting of the Arrowhead Landfill. 

The BFI-Selma Transfer Station is located at 1478 Ala. Hwy. 41 in Selma, Alabama 
(Latitude 32.34773° North, Longitude 87.00067° West), approximately 31miles east-southeast of 
Uniontown. "Marion and unincorporated Perry County's use ofBFI-Selma assures them access 
to a facility that will be able to accommodate the c-.banging MSW needs ofits residents 
throughout the life of this plan.* * * BFI-Selma is expected to remain an active disposal option 
to the CityofMarionand unincorporated Perry County through 2014." 10-Year Solid Waste 
Mwetl!'lllm! Plan [for) Perry County. Alahmw! (Nov. 2004) at 22, Exllibit I (available at 
http://www.enviro-lawyer.com/News-LawOfficeNews.h1ml). "[G]iven their marlcet share and 
financial resources, BFI is not likely to run out of space to dispose of waste collected at BFI­
Selma during the life of this plan." 1Q,_ at 38. There appear to be no more than a few residences 
within one mile of the BFI-Selma Transrer Station. 
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The Pine Ridge Landfill is located at 520 Murphy Road in Meridian, Mississippi 
(Latitude 32.37677° North, Longitude 88.61435° West), approximately 70 miles west of 
Uniontown. "The City of Uniontown send[ s] waste generated within its jurisdiction and the 
Town ofFannsAAle to the Pine Ridge Landfill. Pine Ridge is a SubtitleD facility located 
approximately 75 miles west of Uniontown in Meridian (Mississippi] .... " Id. "Pine Ridge's 
Landfill Operations Manager estimated that the facility has enough remaining capacity to dispose 
of waste for at least the next 30 years." Id. at 23. There appear to be a number of residences 
within one mile of the Pine Ridge Landfill along Murphy Road and Sweet Gum Bottom Road. 
2010 census dam for Census Blocks 106.4000 and 106.5000 indicate that the African-American 
population surrounding the Pine Ridge Landfill is significantly less than that surrounding the 
Arrowhead Landfill. 

The Choctaw County Regional Landfill is located at 1106 Fire Tower Road in Butler, 
Alabama (Latitude 32.04541 o North, Longitude 88.27016° West), approximately 52 miles 
southwest of Uniontown. The Choctaw County Regional Landfill is authorized to accept solid 
waste from all of Alabama. The Choctaw County Regional Landfill is located in an unpopulated 
area. 

The BFI-Selma Transfer Station, Pine Ridge Landfill, and Choctaw County Regional 
Landfill offer less discr:iminatozy and practicable alternatives to the Arrowhead Landfill for the 
disposal of municipal solid waste generated in Peny County. 

IX. ADEM's .AssuraDces aad Del« ses 

With each application for EPA financial assistance, ADEM is required to provide 
assurances that it "will comply with the requirements of' 40 C.F.R. Part 7 implementing Title VI. 
40 C.F.R. § 7.80(aX1). See Standard Form 424B ("As the duly authorized representative of the 
applicant, I certify that the applicant: * * * Will comply with all Federal statutes relating to 
nondiscrimination. These include but are not limited to: (a) Title VI of the Civil Rights Act of 
1964 (P.L. 88-352) which prohibits discrimination on the basis of race, color or national origin; . 
. .. "). As mentioned above, 40 C.F.R § 7 .35(b) prolnoits ADEM from using criteria or methods 
of administering its program(s) in a manner which has the effect of subjecting individuals to 
discrimination on the basis of race. However, ADEM has no authority to consider disparate 
I3cial impact issues in malcing permit decisions. Eg., East Cemal Alabama Allianr& for Quality 
Liyine a!!d The TownofT.w;hapnlgo v. Alahama Dep'tof&lvtl. Mpmt., EMC Docket Nos. 
03-01 and 03-02, 2003 AL ENV LEXIS 6, *28 (Mar. 13, 2003) ("ADEM has not been granted 
the statutory authority to consider disparate I3cial impact issues where there's an appeal of the 
granting of a permit."); HoiJ!)f;<! v. Alahmpa Dq!'t ofEnvtl. Mgmt, EMC Docket No. 98-04, 
1998 AL ENV LEXIS 1, *30-31 (Feb. 17, 1998)("The governing statutes and regulations do not 
confer on the Depaxtment any power to consider [the I3cial makeup of the neighborllood] in 
deciding whether or not to issue a permit."). Without such authority, ADEM's assurances of 
compliance with Title VI and 40 C.F.R. Part 7 are empty promises. 
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In this case, as in others, ADEM alleges that it grants permits in accordance with 
applicable laws and regulations without regard to the racial composition of any impacted 
communities. This allegation is, in essence, a claim that ADEM's permitting actions do not 
intentionally have adverse impacts on racial minorities. While this may be so, it :fuils to 
recognize ADEM's obligation under Title VI to avoid unintentional discrinlinatory effects. 
"Frequently, discrimination results from policies and practices that are neutral on their face, but 
have the effect of discriminating. Facially-neutral policies or practices that result in 
discriminatory effects violate EPA's Title VI regulations unless it is shown that they are justified 
and that there is no less discriminatory altema:tive." Imgjm GWd;:mce for Jnyestigl!!jng Title VI 
Administrative Complaints Clmllmgipg Permits at 2 (footnote omitted). 

Often, ADEM asserts that it grants permits in accordance with applicable laws and 
regulations (''criteria") that are designed to protect human health and the environment. 
Compliance with these "criteria," ADEM suggests, ensures that racial minorities are impacted no 
differently than other races. This allegation ignores the fact that (1) members of the African­
American race are clisparately affected by the Arrowhead Landfill, notwithstanding compliance 
with the applicable criteria, and (2) the applicable criteria do not address many of the adverse 
effects suffered by members of the African-American race near the landfill. "[M]erely 
demonstrating that the permit complies with applicable environmental regulations will not 
ordinarily be considered a substantial, legitimate justification." ld. at 11. 

In this case, as in others, ADEM alleges that it does not make landfill siting decisions and 
that its permitting of a landfill cannot cause adverse impacts on Complainants. See Summation 
of Co'!!11'!!A!!!1! Received and Rropo; lllSe--to-CoPl.!!!i!M!"$ Pmpnsr4 Anpwbead I andfill Rea:lewal. 
Permit 53-03 (Sept. 27, 2011) ("[A]ny alleged discriminatory impact would come as a result of 
the actual siting of the landfill near an area whose residents are protected by rrtle VI. ADEM, 
however, does not site landfills; that responsibility lies with the 1oca:l. host government."); 
Thistlewaite v . .All!hama Dat'tofEnvtl. Mgmt. EMC Doclret.No. 06-08,2008 AL ENV LEXIS 
4, *9 (Aug. 22, 2008) ("The Department's position is that it does not discriminate on the basis of 
race, color, national origin, sex, religion, age or disability in the administration of its programs or 
activities, in accordance with applicable laws and regulations. ADEM does not site landfills. 
This responsibility lies with the loca:l. host government."); Letter from James W. W arr. Director­
ADEM. to Ann E. Goode. Directpr. EPA Office of Civil Rip EPA OCR File No. 28R-99-R4 
(February 4, 2000) (same). This position ignores several facts. First, the permit granted by 
ADEM to Perry County Associates, LLC is to construct and operate a landfill at a specific site­
Sections 21, 22, 27, and 28, Township 17 North, Range 6 East in Perry County. Exhibit B. But 
for the ADEM permit authorizing construction and operation of the landfill at this specific site, 
adverse impacts to Complainants would not result. Second, ADEM determined that the landfill 
site is compliant with ADEM's "Landfill Unit Siting Standards" at Ala. Admin. CodeR. 335-13-
4-.01. But for ADEM's determination that the landfill site is compliant with the siting standards, 
the landfill could not be constructed at the site and could not result in adverse impacts to 
Complainants. Third, the permit allows operation of the landfill, including the disposal of 
15,000 tons per day of solid waste, and authorizes cerlain. operational practices (e.g., recirculation 
ofleachate, alternative daily cover, 24-hours per day, 7-days per week operation, etc.). Exhibit 
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B. Operation of the landfill is as much a cause of the adverse impacts to the Complainants as the 
siting of the landfill. 

X. Reouest 

Based upon the foregoing, Complainants request that the U.S. Environmental Protection 
Agency- Office of Civil Rights accept this complaint and conduct an investigation to detemrine 
whether ADEM violated Title VI of the Civil Rights Actofl%4, 42 U.S.C. § 2000d to 2000d-7, 
and 40 C.F.R. Part 7 in the issuance of Solid Waste Disposal Facility Permit No. 53-03 to Perry 
County Associates, LLC for construction and operation of the Arrowhead Landfill on September 
27, 2011. If a violation is found and ADEM is unable to demonstrate a substantial, legitimate 
justification for its action and to voluntarily implement aless disciiminatozy alternative that is 
practicable, Complainants finther request that EPA initiate proceedings to deny, annul, suspend, 
or terminate EPA funding to ADEM. 

cc (without enclosures): 

Hon. LisaP. Jackson, Administrator 
U.S. Environmental Protection Agency 
(via electronic mail: jackson.lisa@epa.gov) 

Sincerely, 

o~~--~. 
David A. Ludder 
Attorney for Complainants 

Hon. Rafael DeLeon, Director . 
U.S. Environmental Protection Agency, Office of Civil Rights 
(via electronic mail: deleon.rafael@epa.gov) 

Hon. Gwendolyn Keyes-Fleming, Regional Administrator 
U.S. Environmental Protection Agency, Region 4 
(via electronic mail: keyesfleming.gwendolyn@epa.gov) 

Hon. Lance LeFleur, Director 
Alabama Department of Environmental Management 
(via electronic mail: director@adem.state.al.us) 

Hon. Robert J. Bentley, Govemor 
State of Alabama 
(via electronic mail: info@governor.al.abarna.gov) 
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Hon. Terri A. Sewell, Congresswoman 
U.S. House of Representatives, 7th District 
(via fax: (334) 683-2201) 

Hon. Bobby Singleton, Chair 
Alabama Legislative Black Caucus 
(via electronic mail: bsingle164@yah.oo.com) 

Hon. Linda Coleman, Chair 
Alabama Senate Black Caucus 
(via electronic mail: lindacoleman60@bellsouth.net) 

Hon. Ralph Howard, Representative 
Alabama House of Representatives, 72nd District 
(via electronic mail: ralph.howard@alhouse.org) 

Hon. Thomas E. Perez, Assistant Attorney General 
U.S. Department of Justice, Civil Rights Division 
(via electronic mail: thomas.perez@usdoj.gov) 

Hon. Kenyon R. Brown, U.S. Attorney 
Southern District of Alabama 
(via electronic mail: kenyen.brown@usdoj.gov) 
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