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VIA FACSIMILE TO 202-50 1·1836 and 202·50 I ~J 450 and CERTIFIED N1A1L 

August IS. 2008 

Karen Higginbotham 
EPA Office of Civil Rights 
Ariel Rius Building . 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 · 

Steve Johnson, Administrator 
Uniwd States Environmental Protection Agency 
Ariel Rhls Building 
1200 Pennsylvania Avenue. N.W. 
Washington, DC 20460 

Re: Don't Wttl'le Arizona. Inc. fD WAZJ and Concerned Resident.f of South Phnenix 
(CRSP) v the Maricopa CounJy Air Quality Dt!partment (MCA QD) 

. . 
Dear EPA OfGce of Civil Right:t Director Higginb1)tham and Steve Johnson, EPA 
Administrator: 

Dox\' 1. WRste Ari;wna, Tnc. is a non~ profit environmental organization dedicated lo the 
protection <tnd preservation of the environment in Arizona. DWAZ is especia!Jy 
concerned about environmental justice and a.ir pollution issues. DWAZ is headquartered 
at 6205 Scntfh 12th Street, Phoenix, A7. 85042, and tnay be reached n.t (602) 268~611 0. 
D WAZ hils members in the affected area. OWAZ h.as a long hi.story of participating in ah· 
permi£ hearings and processes of the MCAQD. DWAZ has also filed several civil rights 
complaints ngainst the MCAQD with the .EPA Office of Civil Rights. 

The Concemed Residents of South Phoenix (CRSP) is a Mn·profit environmental .iustice 
organization concerned abt)Ut air pollution. emissio11s and releases of hazardous 
chemicals into the community, and disparate impacts caused by inept e nvironmental 
OtLrenucracies. CRSP i!'l headquartered at 819 West St. Kateri Drive., Phoenix, AZ 85041, 
and may be reached at (602) 268~4475. CRSP has members in the afl'ected area. CRSP 
ha'\ a long history nf participating in air permit hearings and processes of the MCAQD. 
CRSP has also filed several civil rigllt.s complaints against the MCAQD wit!l the EPA 
Ofticc of Civil Rights. 

T he Maricnpa County Air Quality Department (MCAQD) h3s del iherutely and 
intenti onaUy violated THle Vt of the Civil Right s Act of 1964 and the Enviro1unental 
Prote~tion Agency's ("EPA") implementing regulation, 40 C.F.R. § 7.35, by 
discriminating on the basis of race in its adm ini.-.tration oflts air pol lulion progm.m. 

The MACQD recenlly had its director, Robert Kard, Slll1den.ly resign, and decided to 
conduct interviews for new candidates forth(.! p<J~ition. In preparing for this process, 
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MCAQD•s interim director, Joy Rich~ and her designee, Suzanne Gray, decided to re<:ruit 
and invit~ certain stakeholders to participate in the interview process and even suggest 
questions to be asked of the various applicants. The interViews were set for May 2008. 

When D W AZ and CRSP were made aware that this interviewing was happening in April 
2008, DW AZ and CRSP asked in April2008 to be able to participate, and were refused. 
DW AZ and CR.SP were told orally by Suzanne Gray that those recruited and selected to 
participate on the interview panel "would represent our envirolll11Cntal justice artd civil 
rights i~3ues.•• La.ter, in writing, her designee, Ttwe Truxo~ the "ageney diversity 
manager .. fot' the MCAQD, wrote .. We do feel those selected represent the 
diverse/inclusive communities we Serve." 

The orgat~izations that were invited ta participate in the inttrview process representing 
community attd en\lironmental groups included the Joint Environmental Task Force, an 
unincorporated entity th.at does participate in air permit hearings a.nd processes, but 
consists of elderly people in an a.rea that is notably Qot populated by etlu\ic minorities; 
the Arizona Lung Association, which does not participate in air pennit hearings and 
processe~, Md has no environmental justice politieJ; md the Sierra Club, which does not 
rqwe.'lent environmeni'Jlljustiee communities, and slso does not participate in air pennit 
bearings and processes. 

Despite their history of actively and proactively participating in air permit processes and 
testifying at hearing~ t'ot air pollution pcnnits administered by the MCAQD, and their 
history of complaints about civil rigl1ts violations by the MCAQD, DW AZ and CRSP 
were both denied the opportunity to participate. 

Later, despite 3tonewaUing for months by the MCAQD. DWAZ and CRSP were fmally 
successfui on July 30. 2008. in viewing the public tecords that were the subject of the 
interviews, atld discovered that none of the questions promulgated by the Joint 
Environmental Task Foree, the Ari2<.ona Lung Association, the Sietta Club, or any other 
participant on the interview panel, for the candidates being interviewed, even the 
MCAQD staff, ever mentioned or breached the subject of civil rights, disproportionate, 
adverse impacts hy the MCAQD's administration of its air pollution program on ethnic 
mit\arity communitits, or environmental justice. 

Further, the review of these public records .indicated that the applicant offered the 
position decided against the job., so the interviews will commence again on August 29, 
2008, and the MCAQD still will not allow DW AZ and/or CRSP to be included on the 
interview process. 

The MCAQD·~ failure to allow the participation of DW AZ and CRSP en the interview 
panel creates a disparate impact on the ethnic minority communities repre!lented by 
DW AZ and CRSP. These ethnic minority communities represented by DW AZ IU'ld CRSP 
already have the highest lev~ls of particulate matter in Maricopa County. with levels 
often exceeding the federal NAAQS, and they also have the highest emissioos of 
luuardou.s air pollutants in Maiict>pa County. With so much ofthe MCAQD policy 
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regarding environmenral justice and disparate impacts on ethnic minority communities 
being at the determination and/or whim of the agency director. being able to ask 
questions to the potenrial agency directcr about nislher thoughlS and position on this is 
vital. The current MCAQD policy regarding environmentru justice ieaves th.e entire 
decision regarding evaluating environmental justice concerns to the agency director. 

By locking environmental j~tice organizations that nonnally and regularly panicipate in 
MCAQD permit processes and hearings out of the interview process, and inviting in 
groups thllt are not concerned about environmental justice, the MCAQD makes it dear 
that its mci9t, discriminatory policies are systemic, deJibetar.e, intentional, and 
entrenched, and that the agency is likely to not mnke en"ironmental justice and disparate 
impact. an issue orB concern in it.c; hiring and day to day operations and potic)'. 

The discrimination by MCAQD is intmtional and informed. 

EPA's Progrsm to Implement Title VI of the Civil Rights Atf of 1.964 
Title VJ of the Civil Rights A(,t of 1964 is a federal law that prohibits discrimination on 
the basis of race, color, or national origin in all pragrama or activities receiving fedetal 
financial assistance. Title Vt itself prohibits intentional discrimination. 

The Supreme Court bas ruled, however, that Title Vl authorizes fedetal agencies, 
including EPA. to adopt implementing regulations that prohibit discrimlnatoey eft'ects as 
well as intentional discrimination. Frequeruly. <fucrimjmf,ion results ftgm policic:s and 
practices that are neutral on their face. but have the l!ff(?C( of discrimiMting. F@Cielly­
neutraJ policies or J!ractices that result in discrirniruuorv offAAW violate EPA's Title VI 
reeutations unless it is shown that the): are justified and that there is no less 
discrimirntory altemativ~.·· 

I. PARTIES 

A. ComplalstMts 

Don't Waste Arizona. Inc. (DWAZ), and Concerned Residents of South Phoenix. (CRSP) 
are environmental justice organizations with affected members residing in west and 
South Phoenix, are filing this complaint against the MCAQD. 

The Maricopa County Air Quality Department (MCAQD} administers air pollution 
pennits in Maricopa County. The MCAQD, as a recipient of fedenl funds from BPA, is 
subject to the reqt1irement.'i of Tide Vl of the Civil Rights Act. 

II. RIPENESS 

This complaint is timely ffted since the MCAQD conducted its discriminatory actions 
starting in April2008, srilJ do not comply with the requirements of Tide VI. the air 
pollution violations for the NAAAQS particulate standards in the overwhelmingly ethnic 
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minority communities represented by DWAZ and CRSP are continuing, and the 
MCAQD' s administration of the air pollution progfams is still a failure, and deliberalely 
and intentionally creating a disparate impact. 

The failure of the MCAQD and ADEQ to properly administer their respective air 
pollution programs is causing, and hWI caused, a disproportionate, adverse effect on the 
low·income, ethnic minority community of South PhoenilC: and west Phoenix. 
The MCAQD has been provided specific notice of the problems and deficiency; yet has 
not remedied the problem, despite a fresh opponunity. 

Claims 

A. Title Vl 

Title VI of the Civil Rights Act of 1964 provides: 

No person in rhe United States shall, on the ground of race., color, or national origin, be 
excluded from participation in, be denied the benefilq of, or be subjected to 
discrimination under any program or activity receiving f'ederal financial assistance. 42 
u.s.c. § 2000d. 

The MCAQD, a direct recipient of federal .financial assistance from EPA, has violated 
Title VJ as implemented through E'PA 's regulations by failing to pro.perly administer its 
air pollution programs in a way as to not discriminate or create a disparate impact on 
ethnic minority communities. 

EPA must ensure that recipients of EPA flnanciai assistance are not su~iecting people to 
discrimination. In particular, E'P A's Title VI regulations provide dtat an EPA aid 
recipient ''shall not use criteria or methods of administering its program which have the 
effect of subjecting individuals: to discrimination because of their race, color, national 
origin. or sex.'' 40 C.F .R. § 7.35(b). 

The failure of the MCAQD to properly administer its air pollution programs, as 
aforementioned, has had severe environmental and public health consequences m west 
and South Phoenix, which has the highest asthma rates in Maricopa County. There have 
been many exceedances of the NAAAQS for particulate matter in both west and South 
Phoenix, all in the midst and/or proximate these overwhelmingly ethnic minority 
communities. 

All complainants must show is that when applied in a particular manner, the MCAQD's 
"methods of administering its air pollution programs" yield a discriminatory outcome. 
As the abovementioned sections dcmonstntte, the MCA QD's method of administering its 
air pollution programs has resulted in discriminatory impacts throughout the low~income, 
ethnic-minority communities of west and South Phoenix. 
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The effect of MCAQD's administration of irs air pollution program is clear: People of 
color will bear disproponionate risks end impacts from air pollution, yet the MCAQD 
will not jJ'operly administrate its air pollution programs and comply with applicable 
statutes 8..!1 mentioned bc:fore in this complaint; and the MCAQO will not provide a means 
to decrease risks and impacts to this affected community, even by aJIC)wing 
environmentaljtt<;tice and civil rights organizations to participate il\ selecting a new 
agency director. 

The MCAQD has administered its air pollution program in such a way as to discriminate 
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against people based on race, color. and national origin~ in. violation of title VI.-------~---

Remedies 

In order to provide effective remedies for the patterns of discrimination described in this 
complaint, the complainants request that EPA: 

• PemUt complainants to initiate and engage in active, collaborative investigation of 
the foregoing allegations, including the submission of written interrogatories to 
MCAQD; 

• Provide complainants with copies of all correspondence to or from the respondent 
throughout the course ofthe EPA's investigation, delibemtion and disposition of 
tllis complaint; 

• Sue to compel compliance with the law, to the extent that imposition of the 
foregoing remedies prove~ in any way to be ineffectual; 

• Terminate its a:~sistancc to the MCAQD, pursuant to 40 C.F.R. §7.25, ifthe 
MCAQD fail to implement the above requested changes. 

Further) in order to provide effect\ve remedies for the panerns of discrimination 
described in this complaint. the complainants request !hat EPA require that. as a 
con.dltion of continuing to provide federal fmancial assistance, that MCAQD: 

• Institute a vigorous agency-wide program to educate staff at all levels to ensure 
environmental justice is examined and utilized in all permit decisions; 

• Institute a vigorous agency-wide program to ensure that policies adopted by the 
agency do not create a disparate impact on ethruc~minorlty communities; and 

• Ensun: that environmental justice groups always be allowed to participate in 
processes that other community and environmental groups are invited to participate 
in. 
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Conclusion 

As thi' complaint makes clear, the low-income, ethnic minority community of we3t and 
South Phoenix, Arizona. typifies the low·income and/or corrununidcs of color burdened 
in Arizona by disproportionate adverse environmental impacts because of the MCAQD's 
administration of jts air pollution programs. 

The discriminatory impact created and sanction~ by the MCAQO's- actions. .area. 'lear------ ­
violation of Title VI as implemented by EPA regulations. Because the MCAQD ~eives 
federal funding from EPA, it is subject to Title VI as implemented by EPA regulations. 
This complaint is timely filed since the MCAQD's discriminatory actions occurred less 
than 180 days ago, and the MCAQD still do not comply with the requirements ofTitle 
VI, the air pollution violations for the NAAAQS particulate sta.ndards are continuing, and 
the MCAQD's administration of its air pollution programs is slil1 a failure as described .. 

Don' t Waste Arizona, Inc .• Concerned Residents of South Phoenix. and the affected 
members of both organizations look forward to an active investigation by EPA. 

The complainants will be pleased to file further documentation of these claims. as. n.eeded 
within the next few weeks1 once EPA has specified to whom the documentation should 
be !!lent, and what further doc:wnentation is needed. 

Sincerely, 

Stephen M. Brittle 
President 
Don't Waste Arizona, Inc 
6205 South 12~~> Street 
Phoenix, AZ 85042 
602~268w6110 

"Zat.. ops, Sr. 
President 
Concerned Resident~ of South Phoenix 
819 West St. Kateri Drive 
Phoenix, AZ 85041 
602~268-4475 
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