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e IN THE UNITED STATES DISTRICT COURT
R FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA .
Plaintiff, l 3 7 3 0 3
Civil Action No.

STRUBE, INC,,

TAMMIE L. DALLMEYER AND CARL E.
DALLMEYER as Personal Representatives of the
ESTATE OF CRAIG E. DALLMEYER, AND
DONALD C. DALLMEYER

Defendants.

CONSENT DECREE



Case 5:13-cv-07303-JS Document 5 Filed 02/26/14 Page 2 of 38

TABLE OF CONTENTS

I. BACKGROUND

I1I. JURISDICTION
III. PARTIES BOUND..

IV. DEFINITIONS

V. PAYMENT OF RESPONSE COSTS

VI. FAILURE TO COMPLY WITH CONSENT DECREE

@ ~ A B AW

VIL. JUDGMENT AND NOTICE OF LIEN

VIII. COVENANTS BY PLAINTIFF

IX. RESERVATION OF RIGHTS BY UNITED STATES

X. COVENANTS NOT TO SUE BY SETTLING DEFENDANTS AND SETTLING
FEDERAL AGENCIES

XI. EFFECT OF SETTLEMENT/CONTRIBUTION

XII. ACCESS TO INFORMATION

XIII. RETENTION OF RECORDS AND CERTIFICATION

XIV. NOTICES AND SUBMISSIONS
XV. RETENTION OF JURISDICTION

XVI. INTEGRATION[/APPENDICES]

XVIIL. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
XVIII. SIGNATORIES/SERVICE

XIX. FINAL JUDGMENT

10
10
11

12
13
14
15
16
18
18
18
18
19



Case 5:13-cv-07303-JS Document 5 Filed 02/26/14 Page 3 of 38

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA )
)
Plaintiff, )

) Civil Action No.
V. )
)
)
STRUBE, INC.,, )
TAMMIE L. DALLMEYER AND CARL E. )
DALLMEYER as Personal Representatives of the )
ESTATE OF CRAIG E. DALLMEYER, AND )
DONALD C. DALLMEYER )
)
Defendants. )
)

CONSENT DECREE

1. BACKGROUND

A. The United States of America (“United States”), on behalf of the Administrator of
the United States Environmental Protection Agency (“EPA”), filed a complaint in this matter
pursuant to Section 107 of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. § 9607 (“CERCLA?”), seeking reimbursement of
response costs incurred for response actions taken at or in connection with the release or
threatened release of hazardous substances at the Strube, Inc. Site in Marietta, Columbla Mt.

Joy, and Maytown, Lancaster County, Pennsylvania (“the Site™).

B. The Defendants that have entered into this Consent Decree (“Settling
Defendants™) do not admit any liability to Plaintiff arising out of the transactions or occurrences
alleged in the complaint. Settling Federal Agencies do not admit any liability arising out of
transactions or occurrences alleged in any counterclaim asserted by Settling Defendants.

C. In response to the release or threatened release of hazardous substances at or from
the Site, EPA undertook response actions at the Site pursuant to Section 104 of CERCLA, 42
U.S.C. § 9604.

D. In performing response actions at the Site, EPA has incurred response costs.
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E. The United States alleges that Settling Defendants are responsible parties pursuant
to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), and are jointly and severally liable for
response costs incurred at the Site by the United States.

F. The United States has reviewed the Financial Information submitted by Settling
Defendant Strube, Inc. (“Strube™) to determine whether Settling Defendant Strube is financially
able to pay response costs incurred at the Site. Based upon this Financial Information, the
United States has determined that Strube has limited financial ability to pay for response costs
incurred at the Site.

G. The United States and Settling Defendants (“the Parties™) agree, and this Court by
entering this Consent Decree finds, that this Consent Decree has been negotiated by the Parties in
good faith, that settlement of this matter will avoid prolonged and complicated litigation between
the Parties, and that this Consent Decree is fair, reasonable, and in the public interest.

NOW, THEREFORE, with the consent of the Parties to this Decree, it is hereby
ORDERED, ADJUDGED and DECREED:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b) and also has personal jurisdiction
over Settling Defendants. Solely for the purposes of this Consent Decree and the underlying
complaint, Settling Defendants waive all objections and defenses that they may have to
jurisdiction of the Court or to venue in this District. Settling Defendants shall not challenge the
terms of this Consent Decree or this Court’s jurisdiction to enter and enforce this Consent
Decree.

III. PARTIES BOUND

2. This Consent Decree is binding upon the United States, and upon Settling
Defendants and their heirs, successors and assigns. Any change in ownership or corporate or
other legal status, including, but not limited to, any transfer of assets or real or personal property,
shall in no way alter the status or responsibilities of Settling Defendants under this Consent
Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided in this Consent Decree, terms used in this
Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA
shall have the meaning assigned to them in CERCLA or in such regulations. Whenever terms
listed below are used in this Consent Decree or in any appendix attached hereto, the following
definitions shall apply: '
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a. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9601-9675.

b. “Consent Decree” shall mean this Consent Decree and all appendices
attached hereto. In the event of conflict between this Consent Decree and Appendices A and B,
this Consent Decree shall control. Any conflict between this Consent Decree and Appendix C
shall be controlled by Section VII (“Lien Release and Sale of Property™).

c. “Day” or “day” shall mean a calendar day. In computing any period of
time under this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal
holiday, the period shall run until the close of business of the next working day.

d. “DOJ” shall mean the United States Department of Justice and its
successor departments, agencies, or instrumentalities.

€. “Effective Date” shall mean the date upon which this Consent Decree is
entered by the Court as recorded on the Court docket, or, if the Court instead issues an order
approving the Consent Decree, the date such order is recorded on the Court docket.

f. “EPA” shall mean the United States Environmental Protection Agency
and its successor departments, agencies, or instrumentalities.

g “EPA Hazardous Substance Superfund” shall mean the Hazardous
Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.

h. “Financial Information” shall mean those financial documents identified in
Appendix B.

i “Interest” shall mean interest at the rate specified for interest on

investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507,
compounded annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The
applicable rate of interest shall be the rate in effect at the time the interest accrues. The rate of
interest is subject to change on October 1 of each year.

j- “Paragraph” shall mean a portion of this Consent Decree identified by an
Arabic numeral or an upper or lower case letter.

k. “Parties” shall mean the United States and Settling Defendants.

L. “Past Response Costs” shall mean all costs, including but not limited to
direct and indirect costs, that EPA or DOJ on behalf of EPA has paid at or in connection with the
Site through the Effective Date of this Consent Decree.

m.  “Plaintiff’ shall mean the United States.
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n. “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.
§§ 6901-6992 (also known as the Resource Conservation and Recovery Act).

0. “Section” shall mean a portion of this Consent Decree identified by a
Roman numeral.

p. “Settling Defendants™ shall mean Strube, Inc., Tammie L. Dallmeyer and
Carl E. Dallmeyer as Personal Representatives of the Estate of Craig E. Dallmeyer (hereinafter
the “Estate of Craig E. Dallmeyer™), and Donald C. Dallmeyer.

q. “Settling Federal Agencies™ shall mean the United States Department of
Defense, including all of its departments, offices, agencies, activities, commands and
instrumentalities, including without limitation, the United States Defense Logistics Agency,
which is resolving any claims which have been or could be asserted against it with regard to the
Site as provided in this Consent Decree.

r. “Site” shall mean the Strube, Inc. Superfund site, encompassing multiple
warehouses on seven properties, generally shown on the maps included in Appendix A, and
located at the following addresses:

1280 Franklin Street, Columbia, Pennsylvania
224-228 Locust Street, Columbia, Pennsylvania
172 South Second Street, Columbia, Pennsylvania
131 East High Street, Maytown, Pennsylvania
240 West Main Street, Mt. Joy, Pennsylvania

637 West Market Street, Marietta, Pennsylvania
693 West Market Street, Marietta, Pennsylvania.

s. “State” shall mean the Commonwealth of Pennsylvania.

t. “Superfund Lien” shall mean the lien on the Site properties filed by EPA
pursuant to Section 107(/) of CERCLA, 42 U.S.C. § 9607(/), and recorded in the County of
Lancaster, Office of the Prothonotary, on July 9, 2009, Case No. CI-09-10512, and in the Office
of the Clerk, United States District Court for the Eastern District of Pennsylvania, on June 30,
2009, Docket No. 2:09-mc-00108.

u. “Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant a
security interest in, or where used as a noun, a sale, assignment, conveyance, or other disposition
of any interest by operation of law or otherwise.

V. “United States” shall mean the United States of America and each
department, agency, and instrumentality of the United States, including EPA and Settling Federal
Agencies.
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V. PAYMENT OF RESPONSE COSTS

4. Pavment of Past Response Costs.

a. Settling Defendant Strube shall pay to the EPA the principal amount of
$80,000.00. The payment shall be made within 30 days after the Effective Date.

b. Settling Defendants, the Estate of Craig E. Dallmeyer and Donald C.
Dallmeyer (collectively, “Dallmeyer Settling Defendants™) shall together pay to EPA the amount
of $175,000.00 within 30 days after the Effective Date.

5. Payment by Settling Defendants shall be made at https://www.pay.gov to the U.S.
Department of Justice account, in accordance with instructions provided to Settling Defendants
by the Financial Litigation Unit (“FL.U”) after the Effective Date. The payment instructions
provided by the FLU shall include a Consolidated Debt Collection System (“CDCS”) number,
which shall be used to identify all payments required to be made in accordance with this Consent
Decree. The FLU shall provide the payment instructions to:

On behalf of Defendant Strube:

J. Patrick Rieder

Law Office of J. Patrick Rieder
2536 Eastern Blvd., 193

York, PA 17402

and

On behalf of Defendant Estate of Craig E. Dallmeyer:
Harry Weiss

Ballard Spahr LLP

1735 Market St., 51 Floor

Philadephia, PA 19103

and

On behalf of Defendant Donald C. Dallmeyer:
Alexandra C. Chiaruttini

Stock and Leader

Susquehanna Commerce Center East

221 W. Philadelphia St., Suite 600

York, PA 17401

on behalf of Settling Defendants. Each Settling Defendant may change the individual to receive
payment instructions on its behalf by providing written notice to DOJ and EPA of such change in
accordance with Section XIV (Notices and Submissions).
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6. At the time of each payment, each Settling Defendant shall send notice that
payment has been made to DOJ and EPA in accordance with Section XIV (Notices and
Submissions), and to the EPA Cincinnati Finance Office by email at
acctsreceivable.cinwd@epa.gov, or by mail to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268

Such notice shall reference the CDCS Number, Site/Spill ID Number A3KH, and DOJ Case
Number 90-11-3-10488.

7. The total amount of each payment to be paid pursuant to Paragraph 4 (Payment of
Response Costs) shall be deposited by EPA in the EPA Hazardous Substance Superfund.

8. Payments by Settling Federal Agencies

a. As soon as reasonably practicable after the Effective Date, the United
States, on behalf of Settling Federal Agencies, shall pay to EPA $ 1,500,000.00. The total
amount to be paid by Settling Federal Agencies pursuant to this Paragraph 8 shall be deposited
by EPA in the EPA Hazardous Substance Superfund.

b. Interest. In the event that any payment required by Paragraph 8.a. is not
made within 120 days after the Effective Date, Interest on the unpaid balance shall be paid at the
rate established pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), with such Interest
commencing on the 121st day after the Effective Date and accruing through the date of the

payment,

c. The Parties to this Consent Decree recognize and acknowledge that the
payment obligations of Settling Federal Agencies under this Consent Decree can only be paid
from appropriated funds legally available for such purpose. Nothing in this Consent Decree shall
be interpreted or construed as a commitment or requirement that any Settling Federal Agency
obligate or pay funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any
other applicable provision of law.

VI. FAILURE TO COMPLY WITH CONSENT DECREE

9. Interest on Payments and Accelerated Payments.

a. If Settling Defendant Strube fails to make any payment required by
Paragraph 4.a (Payment of Past Response Costs) by the required due date, Interest shall continue
to accrue on the unpaid balance through the date of payment.

b. If the Dallmeyer Settling Defendants fail to make any payment under
Paragraph 4.b (Payment of Past Response Costs) by the required due date, Interest shall continue

to accrue on the unpaid balance through the date of payment.
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10. Stipulated Penalty.

a. If any amounts due to EPA under Paragraph 4.a. are not paid by the
required date, Settling Defendant Strube is in violation of this Consent Decree and shall pay, as a
stipulated penalty, in addition to the Interest required by Paragraph 9.a, $1,000.00 per violation
per day that such payment is late.

b. If any amounts due to EPA under Paragraph 4.b. are not paid by the
required date, the Dallmeyer Settling Defendants are in violation of this Consent Decree and
shall pay, as a stipulated penalty, in addition to the Interest required by Paragraph 9.b, $1,000.00
per violation per day that such payment is late.

c. Stipulated penalties are due and payable within 30 days after the date of
the demand for payment of the penalties by EPA. All payments to EPA under this Paragraph
shall be identified as “stipulated penalties” and shall be made by Fedwire Electronic Funds
Transfer to:

Federal Reserve Bank of New York

ABA = 021030004

Account = 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York NY 10045

Field Tag 4200 of the Fedwire message should read “D 68010727 Environmental

Protection Agency”

and shall reference the CDCS Number, Site/Spill ID Number A3KH, and DOJ Case Number 90-
11-3-10488.

d. At the time of payment, pursuant to this Paragraph 10, Settling Defendants
shall send notice that payment has been made to EPA and DOJ in accordance with Section XIV
(Notices and Submissions), and to the EPA Cincinnati Finance Office by email at
acctsreceivable.cinwd@epa.gov, or by mail to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268

Such notice shall reference the CDCS Number, Site/Spill ID Number A3KH, and DOJ Case
Number 90-11-3-10488.

€. Penalties shall accrue as provided in this Paragraph 10 regardless of
whether EPA has notified Settling Defendants of the violation or made a demand for payment,
but need only be paid upon demand. All penalties shall begin to accrue on the day after payment
is due, and shall continue to accrue through the date of payment. Nothing in this Consent Decree
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shall prevent the simultaneous accrual of separate penalties for separate violations of this
Consent Decree.

11.  If the United States brings an action to enforce this Consent Decree and prevails
in such action, the non-complying Settling Defendants shall reimburse the United States for all
costs of such action, including but not limited to costs of attorney time.

12.  Payments made under this Section VI shall be in addition to any other remedies or
sanctions available to Plaintiff by virtue of Settling Defendants’ failure to comply with the
requirements of this Consent Decree.

13.  Notwithstanding any other provision of this Section IV, the United States may, in
its unreviewable discretion, waive payment of any portion of the stipulated penalties that have
accrued pursuant to this Consent Decree. Payment of stipulated penalties shall not excuse
Settling Defendants from payment as required by Section V or from performance of any other
requirements of this Consent Decree.

VII. LIEN RELEASE AND SALE OF PROPERTY

14.  EPA and Settling Defendant Strube entered into a Lien Release Agreement on
June 21, 2010 (“Lien Release Agreement”). The Lien Release Agreement is attached to this
Consent Decree as Appendix C.

15.  The Lien Release Agreement establishes procedures for, among other things, the
sale of the Site property and release of the Superfund Lien placed on the Site property by EPA.
Nothing in this Consent Decree shall alter, abrogate or excuse the obligations set forth under the

Lien Release Agreement.

16.  Inthe event of a conflict between the Lien Release Agreement and this Consent
Decree, the Lien Release Agreement shall control.

VIII. COVENANTS BY PLAINTIFF

17. Covenants for Settling Defendants by the United States.

a. Except as specifically provided in Section IX (Reservation of Rights by
United States), the United States covenants not to sue or to take administrative action against
Settling Defendants pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), to recover
Past Response Costs. These covenants shall take effect upon receipt by EPA of the payments
required by Paragraph 4 (Payment of Past Response Costs). These covenants are conditioned
upon the satisfactory performance by Settling Defendants of their obligations under this Consent
Decree. These covenants extend only to Settling Defendants and do not extend to any other
person.

10
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b. As it relates to Defendant Strube, these covenants are also conditioned
upon the veracity and completeness of the Financial Information provided to EPA by Settling
Defendant Strube and the financial and indemnity certification made by Settling Defendant
Strube in Paragraph 37. If the Financial Information provided by Settling Defendant Strube, or
the financial or indemnity certification made by Settling Defendant Strube in Paragraph 37, is
subsequently determined by EPA to be false or, in any material respect, inaccurate, Settling
Defendant Strube shall forfeit all payments made pursuant to this Consent Decree and these
covenants and the contribution protection in Paragraph 29 shall be null and void as to Settling
Defendant Strube. Such forfeiture shall not constitute liquidated damages and shall not in any
way foreclose the United States’ right to pursue any other causes of action arising from Settling
Defendant Strube’s false or materially inaccurate information.

18.  Covenant for Settling Federal Agencies by EPA. Except as specifically provided
in Section IX (Reservation of Rights by United States), EPA covenants not to take administrative
action against Settling Federal Agencies pursuant to Section 107(a) of CERCLA, 42 U.S.C. §
9607(a), to recover Past Response Costs. This covenant shall take effect upon receipt by EPA of
the payment required by Paragraph 8.a with any Interest due thereon under Paragraph 8.b
(Interest). This covenant is conditioned upon the satisfactory performance by Settling Federal
Agencies of their obligations under this Consent Decree. This covenant extends only to Settling
Federal Agencies and does not extend to any other person.

IX. RESERVATION OF RIGHTS BY UNITED STATES

19. The United States reserves, and this Consent Decree is without prejudice to, all
rights against Settling Defendants, and EPA and the federal natural resource trustees reserve, and
this Consent Decree is without prejudice to, all rights against Settling Federal Agencies, with
respect to all matters not expressly included within the Covenants for Settling Defendants by
United States in Paragraph 17 and the Covenant for Settling Federal Agencies by EPA in
Paragraph 18. Notwithstanding any other provision of this Consent Decree, the United States
reserves all rights against Settling Defendants, and EPA and the federal natural resource trustees
reserve, and this Consent Decree is without prejudice to, all rights against Settling Federal
Agencies, with respect to:

a. liability for failure of Settling Defendants or Settling Federal Agencies to
meet a requirement of this Consent Decree;

b. liability for costs incurred or to be incurred by the United States that are
not within the definition of Past Response Costs;

C. criminal liability;

d. liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;

20.  Notwithstanding any other provision of this Consent Decree, the United States
reserves, and this Consent Decree is without prejudice to, the right to reinstitute or reopen this

11
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action, or to commence a new action seeking relief other than as provided in this Consent Decree
against Settling Defendant Strube, if the Financial Information provided by Settling Defendant
Strube, or the financial or indemnity certification made by Settling Defendant Strube in
Paragraph 37, is false or, in any material respect, inaccurate.

X. COVENANTS BY SETTLING DEFENDANTS AND SETTLING FEDERAL
AGENCIES

21.  Covenants by Settling Defendants. Settling Defendants covenant not to sue and
agree not to assert any claims or causes of action against the United States, or its contractors or
employees, with respect to the Site or this Consent Decree, including but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C.
§§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;

b. any claim arising out of response actions at or in connection with the Site,
for which the Past Response Costs were incurred, including any claim under the United States
Constitution, the Constitution of the Commonwealth of Pennsylvania, the Tucker Act, 28 U.S.C.
§ 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common law; or

c. any claim against the United States, including any department, agency, or
instrumentality of the United States, pursuant to Sections 107 or 113 of CERCLA, 42 U.S.C.
§§ 9607 or 9613, Section 7002(a) of RCRA, 42 U.S.C. § 6972(a), or state law for Past Response

Costs.

22.  Nothing in this Consent Decree shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. 300.700(d). '

23.  Settling Defendants agree not to assert any claims and to waive all claims or
causes of action (including but not limited to claims or causes of action under Sections 107(a)
and 113 of CERCLA) that they may have for response costs relating to the Site against each
other or any other person who is a potentially responsible party under CERCLA at the Site.
This waiver shall not apply with respect to any defense, claim, or cause of action that a Settling
Defendant may have against any person if such person asserts a claim or cause of action relating
to the Site against such Settling Defendant.

24.  Covenant by Settling Federal Agencies. Settling Federal Agencies agree not to
assert any direct or indirect claim for reimbursement from the Hazardous Substance Superfund
through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law with
respect to Past Response Costs and this Consent Decree. This covenant does not preclude
demand for reimbursement from the Superfund of costs incurred by a Settling Federal Agency in
the performance of its duties (other than pursuant to this Consent Decree) as lead or support
agency under the National Contingency Plan (40 C.F.R. Part 300).

12
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25. Claims Against De Micromis Parties. Settling Defendants agree not to assert any
claims and to waive all claims or causes of action (including but not limited to claims or causes
of action under Sections 107(a) and 113 of CERCLA) that they may have for all matters relating
to the Site against any person where the person’s liability to Settling Defendants with respect to
the Site is based solely on having arranged for disposal or treatment, or for transport for disposal
or treatment, of hazardous substances at the Site, or having accepted for transport for disposal or
treatment of hazardous substances at the Site, if all or part of the disposal, treatment, or transport
occurred before April 1, 2001, and the total amount of material containing hazardous substances
contributed by such person to the Site was less than 110 gallons of liquid materials or 200
pounds of solid materials.

26.  The waiver in Paragraph 25 shall not apply with respect to any defense, claim, or
cause of action that a Settling Defendant may have against any person meeting the above criteria
if such person asserts a claim or cause of action relating to the Site against such Settling
Defendant. This waiver also shall not apply to any claim or cause of action against any person
meeting the above criteria if EPA determines:

a. that such person has failed to comply with any EPA requests for
information or administrative subpoenas issued pursuant to Section 104(e) or 122(e) of
CERCLA, 42 U.S.C. §§ 9604(e) or 9622(e), or Section 3007 of RCRA, 42 U.S.C.

§ 6927, or has impeded or is impeding, through action or inaction, the performance of a
response action or natural resource restoration with respect to the Site, or has been
convicted of a criminal violation for the conduct to which this waiver would apply and
that conviction has not been vitiated on appeal or otherwise; or

b. that the materials containing hazardous substances contributed to the Site
by such person have contributed significantly, or could contribute significantly, either
individually or in the aggregate, to the cost of response action or natural resource
restoration at the Site.

27.  Claims Against De Minimis and Ability to Pay Parties. Settling Defendants agree
not to assert any claims and to waive all claims or causes of action (including but not limited to
claims or causes of action under Sections 107(a) and 113 of CERCLA) that they may have for
response costs relating to the Site against any person that has entered into a final settlement
based on limited ability to pay with EPA with respect to the Site. This waiver shall not apply
with respect to any defense, claim, or cause of action that a Settling Defendant may have against
any person if such person asserts a claim or cause of action relating to the Site against such
Settling Defendant.

XI. EFFECT OF SETTLEMENT/CONTRIBUTION

28. Except as provided in Paragraphs 25 (Claims Against De Micromis Parties) and
27 (Claims Against De Minimis and Ability to Pay Parties), nothing in this Consent Decree shall
be construed to create any rights in, or grant any cause of action to, any person not a Party to this
Consent Decree. Except as provided in Paragraphs 25 (Claims Against De Micromis Parties)
and 27 (Claims Against De Minimis and Ability to Pay Parties), each of the Parties expressly

13
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reserves any and all rights (including, but not limited to, pursuant to Section 113 of CERCLA, 42
U.S.C. § 9613, defenses, claims, demands, and causes of action that each Party may have with
respect to any matter, transaction, or occurrence relating in any way to the Site against any
person not a Party hereto. Nothing in this Consent Decree diminishes the right of the United
States, pursuant to Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2) and (3), to
pursue any such persons to obtain additional response costs or response action and to enter into
settlements that give rise to contribution protection pursuant to Section 113(f)(2).

29. The Parties agree, and by entering this Consent Decree this Court finds, that this
settlement constitutes a judicially-approved settlement for purposes of Section 113(f)(2) of
CERCLA, 42 U.S.C. § 9613(f)(2), and that each Settling Defendant and each Settling Federal
Agency is entitled, as of the Effective Date, to protection from contribution actions or claims as
provided by Section 113(f)(2) of CERCLA, or as may be otherwise provided by law, for
“matters addressed” in this Consent Decree. The “matters addressed” in this Consent Decree are

Past Response Costs.

30.  Each Settling Defendant shall, with respect to any suit or claim brought by it for

matters related to this Consent Decree, notify EPA and DOJ in writing no later than 60 days prior

“to the initiation of such suit or claim. Each Settling Defendant also shall, with respect to any suit
or claim brought against it for matters related to this Consent Decree, notify EPA and DOJ in
writing within ten (10) days after service of the complaint or claim upon it. In addition, each
Settling Defendant shall notify EPA and DOJ within ten (10) days after service or receipt of any
Motion for Summary Judgment, and within ten (10) days after receipt of any order from a court
setting a case for trial, for matters related to this Consent Decree.

31.  In any subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling
Defendants shall not assert, and may not maintain, any defense or claim based upon the
principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other
defenses based upon any contention that the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph 31 affects the enforceability of the Covenants by Plaintiff set forth in Section
VIIL

XII. ACCESS TO INFORMATION

32.  Settling Defendants shall provide to EPA, upon request, copies of all records,
reports, or information (including records, reports, documents and other information in electronic
form) (hereinafter referred to as “Records”) within their possession or control or that of their
contractors or agents relating to activities at the Site, including, but not limited to, sampling,
analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample traffic
routing, correspondence, or other documents or information related to the Site.

14
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33. Confidential Business Information and Privileged Documents.

a. Settling Defendants may assert business confidentiality claims covering
part or all of the Records submitted to Plaintiff under this Consent Decree to the extent permitted
by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R.
§ 2.203(b). Records determined to be confidential by EPA will be accorded the protection
specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies Records
when they are submitted to EPA, or if EPA has notified Settling Defendants that the Records are
not confidential under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2,
Subpart B, the public may be given access to such Records without further notice to Settling
Defendants.

b. Settling Defendants may assert that certain Records are privileged under
the attorney-client privilege or any other privilege recognized by federal law. If Settling
Defendants assert such a privilege in lieu of providing Records, they shall provide Plaintiff with
the following: (1) the title of the Record; (2) the date of the Record; (3) the name, title,
affiliation (e.g., company or firm), and address of the author of the Record; (4) the name and title
of each addressee and recipient; (5) a description of the subject of the Record; and (6) the
privilege asserted. If a claim of privilege applies only to a portion of a Record, the Record shall
be provided to the United States in redacted form to mask the privileged portion only. Settling
Defendants shall retain all Records that they claim to be privileged until the United States has
had a reasonable opportunity to dispute the privilege claim and any such dispute has been
resolved in Settling Defendants’ favor. However, no Records created or generated pursuant to
the requirements of this Consent Decree shall be withheld from the United States on the grounds
that they are privileged or confidential.

34.  No claim of confidentiality or privilege shall be made with respect to any data,

including but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific,
chemical, or engineering data, or any other records evidencing conditions at or around the Site.

XIII. RETENTION OF RECORDS AND CERTIFICATION

35.  Until seven (7) years after the entry of this Consent Decree, Settling Defendants
shall preserve and retain all non-identical copies of Records now in their possession or control,
or that come into their possession or control, that relate in any manner to response actions taken
at the Site or the liability of any person under CERCLA with respect to the Site, regardless of
any corporate retention policy to the contrary. Destruction after this seven (7) year period will
be done pursuant to existing corporate retention policies in effect at that time.

36. After the conclusion of the seven (7) year document retention period in the
preceding Paragraph 35, Settling Defendants shall notify EPA and DOJ at least 90 days prior to
the destruction of any such Records, and, upon request by EPA or DOJ, Settling Defendants shall
deliver any such Records to EPA. Settling Defendants may assert that certain Records are
privileged under the attorney-client privilege or any other privilege recognized by federal law. If
any Settling Defendant asserts such a privilege in lieu of providing Records, it shall provide
Plaintiff with the following: (a) the title of the Record; (b) the date of the Record; (c) the name,
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title, affiliation (e.g., company or firm), and address of the author of the Record; (d) the name
and title of each addressee and recipient; (e) a description of the subject of the Record; and (f)
the privilege asserted. If a claim of privilege applies only to a portion of a Record, the Record
shall be provided to the United States in redacted form to mask the privileged portion only.
Settling Defendants shall retain all Records that they claim to be privileged until the United
States has had a reasonable opportunity to dispute the privilege claim and any such dispute has
been resolved in Settling Defendants’ favor. However, no Records created or generated pursuant
to the requirements of this or any other settlement with EPA pertaining to the Site shall be
withheld from the United States on the grounds that they are privileged or confidential.

37. Certifications.

a. Each Settling Defendant certifies individually that, to the best of its
knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed
or otherwise disposed of any Records (other than identical copies) relating to its potential
liability regarding the Site since the earlier of notification of potential liability by the United
States or the State or the filing of suit against it regarding the Site, and that it has fully complied
with any and all EPA requests for information regarding the Site and Settling Defendant’s
financial circumstances, including but not limited to indemnity information, pursuant to Sections
104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(¢);

b. Strube certifies that to the best of its knowledge and belief, after thorough
inquiry, it has submitted to EPA financial information that fairly, accurately, and materially sets
forth its financial circumstances, and that those circumstances have not materially changed
between the time the financial information was submitted to EPA and the time Settling
Defendants execute this Consent Decree; and

c. Strube certifies that to the best of its knowledge and belief, after thorough
inquiry, it has fully disclosed any information regarding the existence of any indemnity
agreements that may cover claims relating to cleanup of the Site, and submitted to EPA upon
request such indemnity agreements and information.

XIV. NOTICES AND SUBMISSIONS

38.  Whenever, under the terms of this Consent Decree, notice is required to be given
or a document is required to be sent by one party to another, it shall be directed to the individuals
at the addresses specified below, unless those individuals or their successors give notice of a
change to the other Parties in writing. Written notice as specified in this Section XIV shall
constitute complete satisfaction of any written notice requirement of the Consent Decree with
respect to EPA, DOJ, and Settling Defendants, respectively.

16
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As to DOJ:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

Re: DOJ #90-11-3-10488

and

Chief, Environmental Defense Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 23986

Washington, D.C. 20026-3986

Re: DOJ # 90-11-6-18772

As to EPA:

Robin E. Eiseman (3RC41)

Senior Assistant Regional Counsel

U.S. Environmental Protection Agency, Region I11
1650 Arch Street

Philadelphia, PA 19103

As to The Estate of Craig E. Dallmeyer:
Harry Weiss

Ballard Spahr LLP

1735 Market St., 51* Floor
Philadelphia, PA 19103

As to Donald C. Dallmeyer:
Alexandra C. Chiaruttini

Stock and Leader

Susquehanna Commerce Center East
221 W. Philadelphia St., Suite 600
York, PA 17401

As to Strube:

J. Patrick Rieder

Law Office of J. Patrick Rieder
2536 Eastern Blvd., 193

York, PA 17402
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XV. RETENTION OF JURISDICTION

39.  This Court shall retain jurisdiction over this matter for the purpose of interpreting
and enforcing the terms of this Consent Decree.

XVI. INTEGRATION/APPENDICES

40.  This Consent Decree and its appendices constitute the final, complete and
exclusive agreement and understanding between the Parties with respect to the settlement
embodied in this Consent Decree. The Parties acknowledge that there are no representations,
agreements, or understandings relating to the settlement other than those expressly contained in
this Consent Decree. The following appendices are attached to and incorporated into this
Consent Decree:

“Appendix A” is a map of the Site;

“Appendix B” is a certification by Settling Defendant Strube, Inc. of the Financial
Information submitted to EPA; ‘

“Appendix C” is the Lien Release Agreement.
XVII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

41.  This Consent Decree shall be lodged with the Court for a period of not less than
30 days for public notice and comment. The United States reserves the right to withdraw or
withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations that indicate that this Consent Decree is inappropriate, improper, or inadequate.
Settling Defendants consent to the entry of this Consent Decree without further notice.

42.  If for any reason this Court should decline to approve this Consent Decree in the
form presented, this Consent Decree is voidable at the sole discretion of any Party and the terms
of the Consent Decree may not be used as evidence in any litigation between the Parties.

XVIII. SIGNATORIES/SERVICE

43.  Each undersigned representative of a Party to this Consent Decree certifies that he
or she is authorized to enter into the terms and conditions of this Consent Decree and to execute
and bind legally such Party to this document.

44.  Each Settling Defendant agrees not to oppose entry of this Consent Decree by this
Court or to challenge any provision of this Consent Decree, unless the United States has notified
Settling Defendants in writing that it no longer supports entry of the Consent Decree.

45.  Fach Settling Defendant shall identify, on the attached signature page, the name

and address of an agent who is authorized to accept service of process by mail on its behalf with
respect to all matters arising under or relating to this Consent Decree. Settling Defendants

18
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hereby agree to accept service in that manner and to waive the formal service requirements set
forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this
Court, including but not limited to, service of a summons.

XIX. FINAL JUDGMENT

46.  Upon entry of this Consent Decree by the Court, this Consent Decree shall
constitute the final judgment between and among the United States and Settling Defendants. The
Court enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

T ok — vu-
jted States Disu;}udge

agtern District of Pennsylvania

19



Case 5:13-cv-07303-JS Document 5 Filed 02/26/14 Page 20 of 38

THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.
Strube, Inc., relating to the Strube, Inc. Superfund Site in Lancaster County, Pennsylvania.

FOR THE UNITED STATES OF AMERICA:

Date: \Z2/ 1 /(%> _
ROBERT G. DREHER —

Acting Assistant Attorney General
U.S. Department of Justice
Environment and Natural Resources Division

NATHANIEL DOUGLAS

Deputy Section Chief

Environmental Enforcement Section
Environment and Natural Resources Division

Date: (%‘\k{ )

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

LETITIA J. GRISHAW

Chief

Environmental Defense Section
Environment and Natural Resoprces Division

Date: /Zﬂz/[ 1% /
CHLOE H. KOLMAN

Trial Attorney

Environmental Defense Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 23986

Washington, D.C. 20026-3986
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THIS PAGE IS INTENTIONALLY LEFT BLANK.
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.
Strube, Inc., relating to the Strube, Inc. Superfund Site in Lancaster County, Pennsylvania.

FOR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY:

il

Date AWN M. GARVIN
/—gziond Administraya/

U.S. Environmental/Protection Agency, Region III

e |1T— ) ane /%Pﬁ

Date ' ' MARCIA E. MULKEY
Regional Counsel '
U.S. Environmental Protection Agency, Region III

Date . ROBIN E. EISEMAN
Senior Assistant Regional Counsel
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103-2029
(215) 814-2612 _
Eiseman.Robin@epa.gov
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.

Strube, Inc., relating to the Strube, Inc. Superfund Site in Lancaster County, Pennsylvania.

FOR STRUBE, INC.:
424/2 1/@( V
Date NAME

Agent Authorized to Accept Service on Behalf of Above-signed Party:
Name (print): bert B, Burar

Title: Geme~l Co vy )
Address: 4:5 . A ctoarn. S fer. et Pt /Py D

Phone: wp- v2¢ v 50¢ » 33
email: pfosns @ SFrdeme . s
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.

Strube, Inc., relating to the Strube, Inc. Superfund Site in Lancaster County, Pennsylvania.

FOR THE ESTATE OF CRAIG E. DALLMEYER:

@/2e/i
De—r{ei

Agent Authorized to Accept Service on Behalf of Above-signed Party:
Name (print): coRt. €. OBLLMEYER

Title: PERSONAL. REPRESETFETUR oo 17347
Address: 4115 N SUELRLMANST EXT T oDLF

Phone: (7:7) ST1 ~1201 B

email: CEDTT @ COMIDST . w1
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.
Strube, Inc., relating to the Strube, Inc. Superfund Site in Lancaster County, Pennsylvania.

FOR DONALD C. DALLMEYER:

a%ms &
Date NAME

Agent Authorized to Accept Service on Behalf of Above-signed Party:
Name (print): Alexandra C. Chiaruttini
Title: Attorney
Address: Stock and Leader, 221 W. Philadelphia Streét, Suite E600, York, PA
Phone: (717) 846-9800 17401

el
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swbolocatins .

1. 1280 Franklin St, Columbia, PA 175121921 |  spmsDocD 2134303 BN
2. 224 Locust St, Columbia, PA 17512-1111 —— —— — Q
3. 172 S 2nd St, Columbia, PA 17512-1434 .

4. 131 E High St, Maytown, PA 17550
5
6
7

240 W Main St, Mount Joy, PA 17552-1214
637 W Market St, Marietta, PA 17547-1014
693 W Market St, Marletta PA 17547;1020

http://maps.live.com/print.aspx?mkt=en~us&z= i 2&s#&cp=40.07307995326984,-76.5 4312133789064&pt... 1/2/20
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DECLARATION OF ROBERT BURNS, ON BEHALF OF STRUBE, INC.,
IDENTIFYING FINANCIAL DOCUMENTS/INFORMATION PROVIDED TO THE
UNITED STATES RELATED TO THE CONSENT DECREE IN THIS CIVIL ACTION
BETWEEN UNITED STATES AND SETTLING DEFENDANTS'

I, Robert Burns, hereby certify that to the best of my knowledge, information and belief the
following documents represent true, accurate and complete responses to the United States’
requests concerning my financial condition and the financial condition of Strube, Inc. 1 further
certify that there are no other documents that would show a materially different financial

position.

1. U.S. Corporate Income Tax Returns for Strube, Inc. the fiscal years ending March 31,
2003 through March 31, 2012.

2. Financial Statement of Corporate Debtor signed by Robert B. Burns on January 13, 2012,
dated February 2, 2010.

3. Accounting Statements prepared for Strube, Inc. by Brenner Accounting Services for the
fiscal years endings March 31, 2002 to 2011.

4, Electronic submissions made on behalf of Strube, Inc. submitted by Kirsten L. Nathanson
Partner, Crowell & Moring LLP on March 17, 2008, March 27, 2008, and April 18, 2008.

5. Strube, Inc. Property Appraisals Conducted by EnergySolutions, May 2009.

6. Letter dated May 5, 2008 from Kirsten L. Nathanson, Partner, Crowell & Moring LLP
regarding Strube Inc. Insurance 104(¢) Request and all attachments to that Letter.

7. Letter dated May 12, 2008 from Kirsten L. Nathanson, Partner, Crowell & Moring LLP
regarding Strube Inc. Insurance 104(e) Request and all attachments to that Letter.

8. Licn Release Agreement dated June 15, 2010, between the United States Environmental
Protection Agency and Strube, Inc.

9. Escrow Agreement by and among Citizens Bank of Pennsylvania, the Pennsylvania
Department of Environmental Protection and Strube, Inc. dated June 18, 2010.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing documents and information are true and correct to best of my knowledge, recognizing
that some of the documents and/or information were prepared by third parties based upon
information that was supplied by me.

AL

' Attachments to letters and documents are assumed to be included notwithstanding their specific identification.

DATE

eneral Counsel
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LIEN RELEASE AGREEMENT
THIS LIEN RELEASE AGREEMENT (“Agreement”) by and between the UNITED
STATES ENVIRONMENTAL PR‘OTECTION AGENCY, REGION III (hereinafter, “EPA”),
AND |
STRUBE, INC. (hereinafter, “Strube™),
“WITNESSETH:
WHEREAS, Pcnnsyivania Radioactive Materials License No. PA-1 004 (the “Licén‘se”)
* was issued to Strube by the Pennsylvania Department of Environmental’Proteqftion pursuant to
the Radiation Protection Act, the Act of july 10, 1984 (No. 147, PL 68.8)(35 PS.§§ 71 10.101; '
7110.703); - |
WHEREAS, Strube is required under the Liceﬁse to decommission certain pareels of
property located at the following locations (the “Decommissioning”) pursuant to the License:
637 West Market Street, Marietta, PA 17547
1280 Franklin Street, Columbia, PA 17512
- 172 South Second Street, Columbia, PA 17512
244-228 Locust Street, Columbia, PA 17512
240 West Main Street, Mt. Joy, PA 17552
131 East High Street, Maytown, PA 17550
| WHEREAS, Strube has already qompIeted‘the decommissioning of 131 East High Street,
Maytown, PA 17550; |

WHEREAS, Strube desires to sell certain parcels of property (the “Property”) 'identiﬁed

1280 Franklin Street, Columbia, PA 17512
172 South Second Street, Columbia, PA 17512
244-228 Locust Street, Columbia, PA 17512
-240 West Main Street, Mt. Joy, PA 17552

131 East High Street, Maytown, PA 17550;
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WHEREAS, the Property is part of the Strube, Inc Site (“the Site”);

WHEREAS, a lien in favor of EPA pursuant to ‘Section 107(1) of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (“CERCLA”’), as amended,
42U8.C. § 9607(1), was tecorded in the County of Léncélster, Office of the Prothonotary;, on July
9, 2009, Case Number CI~09-10512, and in the Office of the Clerk, 'United States District Cour;t
for the Eastém District of Pennsyl;;énia, on Eme 30, 2009, Docket No. 2:09-mc-00108
(collectively, the “Superfund Lien"); V

WHEREAS, the proceeds frdm Strube’s sale of the Property wﬂl provide a substantial
: benefit for the removal feépons'e at the Site and will reduce the extent of the poténtial liabilitly of
all persons who are liable under Sectior. 107(a) of CERCLA, 42 U.S.C. § 9607(a);

NOW, ATHEREF ORE, the parties hereto agree as fc)llov‘vs‘:\

1. Contemporaneously with this Lien Release Ag-rgement, Strube has e_sfablished an
Escrow Agreemex;t with the Pennsylvahia ‘Departmeht of Environmental Protection and Citizens
| Bank of Pennsylvania; The Escrow Agreement :equires; among other things, the creation of
Escrow Account B l(“Account B”). The purposé of thé Escrow Agreement is to satisfy S@be’s :
ﬁnancial‘obligatibns under the License and to allow for the rc‘niai_nder of Account B to be used as
partial reimbursement toward EPA’s past costs. |

2. Within thirty (30) ciays of decommissioning an.y.portion of the Property, Strube
will use Best Efforts to list all portions o% the Property that have been decommissioned for salt.a.

. For purposes of this Lien Release Agreement, “Besf Efforts” shall include, at éminim_mn, the

following:

693982 1
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(a) developing a marketing plan to include direct contact with prospective
purchasers, advertisement of the sale of the decommissioned portion(s) of the Prqpcrty in
appropriaté. publications; and othér' solicitation of prospeétivé purchasers as appropriate,
including any notice of land use réstrictions as set forth in an Environmental Covenant;

(b) implementing the marketing plan;

(c) responding to the reasonable inquiries of prospective purchasers;

(d) maintaining, to. the extent practicablé, thé decominissioned ponion(sj of the
- Property in a condition suitable for exhibition to prospective purchasers;

(¢) allowing the’ decommissioned portion(s) of the Property to be shown at all
~ reasonable times; |

® assisting a brbker, dealer, agent, or consultant in aﬁy other reasonable way
requested in an effort to sell the decommissioned portion(s) of the Propérty at the highest price
possible and in an expeditious manner; and

(g) timely payirllg all real ‘estate taxes and water and sewer assessments levied
against the décomﬁxissioned portion(s) ‘of the Prqpert}. |

3. Strube may enter into an agreement with an agent or custodian to

act on behalf of Strube to facilitate the marketing and sale of the decommissioned portion(s) of

the Property. -

4, Every six months following the effective date of the Lien Release Agreement,
Strube shall submit to EPA a report identifying all actions taken during the previous six months

to sell the decommissioned portion(s) of the Property. Such reports shall be due within 30 days

693982 1
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~ of the end of each six rﬁonth period and are required to be submitted until all decommissioned |
portion(s) of the Property have been sold. |

S. , Strub.e‘shall eﬁsuxe that the lisiing agreement with the real estate broker, dealer,
agent, or consultant prd‘vides that said broker, dealer, ;atgent or consultaht shall timely provide to
EPA copies of all advertising published with respect to any decommissioned pdﬁion(s) of the
Propefty, indicating whgn such advertising is/was displayed. Copies shall be considered timely if
the copies arrive at EPA within thirty days (30) of when such advertising isiwas displayed.

6. Sm‘lb‘e agrees to provide EPA a copy of any purchase offer for the
decommi§sioned portion(s) of the Property, or any imrtion thereof, within forty-eight (48) hour;;
of receipt of any such offer. If EPA does not object to the proposed transfer vﬁthin twenty (20)
days of EPA’é receipt of the purchase offéx.', Strube-may procecd with execution of a contract for
sale on the terms identified in tﬁe purchasg offer. In the event that any material term of the
purchase offer is modified after being j;rovideci to EPA,” Strube must submit the modification to
EPA within five (5) days of the date the modification is proposed. If EPA does not object to the
pr(;posed modification within fwenty (20) days,of EPA’s receipt c;f the propoéed modiﬁcation,
Strube may' procéed with the contract for sale on the modified terms. Strubg shall receive no fee
for its efforts to sell the decommissioned portion(s) of the Ifropérty. Strube agrees to closc:_‘the
sale of the decoinmis*sioﬁed portioﬁ(s) of the Prdperty wiﬁxin the time period éstablished in the
contract for the salerf the dccommissiongd portion(s) of the Property, unlcés otheMse agreed'to
in writing by Strube and EPA.

7. At least thirty (30) Days before any sz;le of ahy decoﬁmissioneti portion(s) of the

Property by Strube, Strube shall notify EPA of the proposed sale with a written notice, describing

693982 _1
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the decommissioned portion(s) of the Property to be sold, the identity of the purchaser, the terms
of the sale,’i‘ncludix;g’the estimated net proceeds, the estimated closing ;;o,sts, the consideration to i
be paid, a copy of the sale or purchase agreement, émd the name and address of the title company
or other entity conducting the closing (“Closiﬁg Agent”), | |

8. VEPA sﬁall hgve ﬁﬁéen (15) days after its receipt of the notice described in
Paragraph 7 to object to any of ti}e 'estim‘at‘es céntained in the notice. If EPA does not objecf to
any of the eétimates cqntaibned_’in the notice, EPA shall deliver to the Closing Agént a release of
the decommissionedlportion(s) of the Properfty‘to be released from the Superfund Lien in a f;)rm
suitable for filing in the Prothonotary’s Office and the Ofﬁce of the Clerk of the United States
District Court for the Eastern District of Pennsylvanié.

9. Upon the sale of any dec_mhmissioped portion(s) of the Property, Strube shall pay
to Escrow Account B the “Net Sales Bro(:eeds” fro;xx the sale of the deco.zmniss;lonéd porﬁon(s)
of the Property. The Net Sales Proceecis from the sale of the decommissioned portion(s) of the
Property shall be calculated by subtracting from the purcha;sc pricé the following costs: |

(é)‘ the real gstaté broker, dealer, agént, or consultant’s feé ozi commission
A (including édvertising cosfs), if any, uptoa maximum of six 6) perceﬁt of the purchase pﬁce; :
| (b) réquired recording fees norma}ly paid by a‘s’é‘]ler in Pennsylvahia;
(¢)  required transfer taxes normally paid by a sellér in Pennsylvania;
$3) | reasonable attomey fees felated vso'lely to‘ ﬂ{e closing on the sale of the
| decommissioned portion(s) of the Property.
10. ’Contemporaneéusl_y with the payment of Net Sa<Ie‘ Proceeds to Account B, the

Closing Agent shall record the partial release of lien.

5
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1. In the event there is ény dispute with regard to the closing costs and the Net Sales
Proceeds, the djsputed portion(s) of the funds shall, be held in escrow for the beneﬁt of the Parties
|  pending resolution of the disputé. |

12. | At the time of the p&yment described in Paragraph 9, above, Closing Age}nt‘shall |
send notice that such ﬁa)}ment has been made by ei'nail to Robin E. Eiseman at |
eiseman.robin@epa.g@ and Leo Mullin at mullin.leo@epa.gov. Wmten notice shall be sent to

US. EPA Region Il |

Attention: Robin E. Eiseman -

1650 Arch Street /

Philadelphia, Pel?nsylvania 19103-2029

) 13. Wiﬂlin ten days after the sale of ;he last decommissioned portion of the Propei'ty,

the Escrow Agent shall remit the balance of funds in Esc‘mw\’ Account B to EPA for payment of
past costs, unless otherwisé directed by EPA,dr by agreement of the parties. The paymentiq
EPA from Escrow Account B, shall be made by Electronic Fuhds Transfer (“,EFT”) in
accordance with current EFVT procedures to be p;ovided to the Escrow Agent by EPA, and shall
be accompanied bya statement identifying the "nam(e and address of thé party making the )
payment, the Site néme, the EPA Region and Site Spill ID ,NumbertABKH for this action.

14. | At the fime of the payment describéd in Paragraph 13~‘ab0‘}e, .Escfow Agent shall
send notice that such payment has been made by email to acctsreceivable.cinwd@epa.gov and |
eiseman.robin@epa.gov and by letter to the following ofﬁces:v

" EPA Cincinnati Finance Office

26 Martin Luther King Drive -
Cincinnati, Ohio 45268

693982_1
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Office of the Regional Comptroller (3PM30)
U.S. EPA Region III
_Attention: Barbara Borden

1650 Arch Street

Philadelphia, Pennsylvania 19103-2029

15. Except as expressiy provxdcd in this Agreement the EPA and the United States
reserve, and this Agreement is without prejudwe to, all rights against Strube with respect to ;111
other matters, mcludmg but not limited to:

| o 4. Liability of Strube for failure to meet a requirement of this Agreement;

b. Liability for damages for injury to, destruction of, or loss of natural
resources, aaci for the costs of any natural resource -dgmage assessment‘incurred by fede?al
agencies other than EPA;

c.  Criminal liability;

d. | I‘Liability for injunctive relief or administrative order enforcement under
Section 106 of CERCLA, 42 U.S.C. § 9606; and |

e. Liability for rqsponsé costs incurred or to be incurred by the Unitéd States.

16. - This Agfeement constitutes the entire understanding of the parties with respect to
the subject matter hereof, and may not be modified or amended except in a Wtitiné executed by
all thé parties,heréto., : |

17. By enter,ing into this Agreement, Strube does not admit thé validity or amount of |
EPA’s I;ast Costs or agree to rei;nbursq any such Past Costs except as provided herein and
subject to a reservation of any and all rights

18.  This Agreement may be executed in multlp]e counterparts which, taken together

shall consntute one Iegally binding instrument.
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The parties have hereunto set their hands and seals as of the day and year written below,

intending to be legally bound hereby.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, REGION III.

By: é"z“//xﬂ j“/ Date: ¢ / /J//?
: {&,, M#rcia E. Mulkey . ‘ .
Regional Counsel

STRUBE, INC.

Date: éAf/ C

General Counsel, Strube, Inc.
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