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Chapter 1 — Comments and Responses WIPs

20 - WIPS
Comment ID 0070.1.001.012

Author Name: Hughes Robert
Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

EPCAMR would like to be represented on the WIP workgroup in the near future, if you are looking for additional input
from another organization that has already demonstrated the commitment to help protect and restore the Chesapeake
Bay. We would hope to think that we are a leader in the environmental restoration of AMD impacted watersheds in
Eastern PA and throughout the Chesapeake Bay Watershed.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0070.1.001.015

Author Name: Hughes Robert
Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

EPCAMR had been involved with many of the Conservation Districts in the development of their Chesapeake Bay
Tributary Strategies and would like to continue to do so in the future implementation of the other phases. We will keep
in touch with our Conservation District Chesapeake Bay Technicians within our Region to provide updates to their
County Implementation Tributary Strategies.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0252.1.001.013

Author Name: Bond Arthur
Organization: City of Frostburg, Maryland

In Frostburg' region, we are within a few miles of the Pennsylvania border, and about 25 miles from Mineral County,
West Virginia. Both of these States have not been as forthcoming with appropriate measures in comparison with
Maryland in the Phase | WIP per EPA feedback. In addition, Maryland has voluntarily moved its target dates up five
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Chapter 1 — Comments and Responses WIPs

years. If the neighboring States are not required to keep pace with Maryland, a development imbalance will be seen
where Maryland communities will be at a major disadvantage with regard to cost of building any new structure. While
this advantage would theoretically not be permanent, any advantage that lasts for several years would change
development patterns and lead to stagnation or even disinvestment in Maryland, particularly given the weak economy
and pattern of population loss in our region which make markets more difficult with respect to justifying capital
expenditures, including ‘green’ factories, home building, or redevelopment projects in our urbanized areas.

Response

EPA and the state partners have agreed to implementing all needed controls by 2025. AS a show of leadership, Maryland has
voluntarily set state specific more aggressive deadlines. EPA applauds this action.

Comment I D 0285.1.001.002

Author Name: Rebecca Sutton and Craig Cox
Organization: Environmental Working Group

The EPA's draft Chesapeake Bay TMDL (EPA-R03-OW-2010-0736) indicates that draft versions of all state plans
contain "some" (Maryland, Washington DC) or "serious" deficiencies (all other states). All the plans lack "sufficient
reasonable assurance that pollution controls identified could actually be implemented to achieve the nitrogen,
phosphorus and sediment reduction targets by 2017 or 2025." The backstop measures outlined by the EPA to
compensate for shortcomings in the state WIPs all include "additional adjustments to agriculture nonpoint sources as
necessary to exactly meet nitrogen, phosphorus and sediment allocations."

Response

See response to Comment No. 0262-cp.001.002

Comment ID 0394.001.011

Author Name: Heavner Brad

Organization: Environment Americaet al.

The state should also prohibit application of manure and sludge to soils that are highly erodible or otherwise
hydrologically unsuitable.

Response

See response to Comment No. 0044.1.001.004
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Comment I D 0435.1.001.009

Author Name: Lentz Kristen
Organization: Department of Public Works, City of Norfolk, Virginia

Economic Impact of Implementation
Comments:

A study by the Hampton Roads Planning District Commission (HRPDC), conducted on behalf of the City and the other
Hampton Roads localities, was performed to develop a preliminary cost estimate for implementing the storm water
pollution reductions for the Bay TMDL. The cost estimate was based on the following assumptions, however does not
include land acquisition or easements for the construction of BMPs on private property:

« Urban acreage data that was included in Bay model
» Cost per acre treated by various structural BMPs based on a study performed by the Center for Watershed Protection

 Treating 19% of urban land with BMPs, which was the average maximum amount of practical application of BMPs
across Hampton Roads

« Collecting, storing, and reusing storm water to meet the pollutant reductions that cannot be met with BMPs

Virginia WIP Requirements: Should the EPA and Virginia agree and proceed with the nutrient credit exchange program
as outlined in the Draft WIP, the estimated cost per year for the City would be $15M for the installation and retrofit of
BMPs alone. This estimate does not account for storm water system maintenance nor flood reduction projects. The
estimated cost includes treatment of 19% of urban land with storm water BMPs in addition to requiring the agriculture or
wastewater sector to make additional reductions. However, the reductions made to agriculture or wastewater are two
orders of magnitude cheaper per pound of phosphorus than requiring those reductions to be made in traditional storm
water retrofits or BMP installation (i.e. $100/Ib for agriculture and $200/Ib wastewater compared to $15,000(or more)/lb
for storm water).

EPA Backstop Requirements: Should the EPA impose the backstops or treatment of 50% of urban land in the Virginia
TMDL, the City would likely be required to implement BMPs on all municipally owned lands and condemn significant
private property for additional BMPs. The City would spend $15M on BMPs described above and another $84M per
year on storm water storage and reuse; bringing the total annual cost to Norfolk residents at $99M per year.

The revenue generated by the storm water utility for the City in FY10 was $11.1M and is estimated to be $10.8 M in
FY11. These funds are used for storm water system repairs and upgrades, operation and maintenance of storm water
pump stations, flood reduction, and also water quality improvement. In order to meet the requirements outlined above,
the City will have to increase the storm water revenue 2 to 10 times the existing rates. In light of the economic
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recession, it would be detrimental to Norfolk resident to increase their rates at this magnitude.

Recommendations: The City of Norfolk recommends that the EPA consider extending the timeframe as outlined above
to give the Commonwealth of Virginia time to strengthen the WIP to avoid the EPA proposed backstops.
Response

EPA reminds the commenter that there is alegal deadline of December 31, 2010 to have the TMDL established, which does not
allow for more time to strengthen WIPs. For a detailed response on WIP backstops, please see the response to comment
0067.1.001.009 and section 8 of the TMDL.

Comment ID 0467.1.001.016

Author Name: Williams Shannon
Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

IV. Has EPA Considered Implementation Issues of Each of the Bay Jurisdictions’ WIP's?

A. The WIP's prepared by New York, Pennsylvania, Delaware, and West Virginia may represent what those states are
actually capable of doing and not promises that more can be achieved.

1. Has EPA considered that the WIP's from the various states may have been written from different points of view
and that a WIP provides no assurance that the actions promised will be achieved?

2. If the states do not have sufficient regulatory authority to satisfy EPA, what regulatory authority can EPA assert to
assure that the WIP's, as written, can be implemented?

3. If the states do not have sufficient resources, financial or other, what resources can EPA provide to assure that
the WIP's as written can be implemented?

Response

EPA disagrees with the commenter’ s assertion that the WIPs do not provide assurance that the proposed actions of each jurisdiction
will not achieve the allocations of the TMDL. EPA acknowledges that each jurisdiction’s WIP may differ with respect to
implementation strategies in order to meet the allocations under the TMDL ; however, each jurisdiction was required to provide
reasonable assurance that strategies proposed in the WIP to meet the allocations could be achieved and maintained. For those
jurisdictions that did not meet EPA’ s expectations as described in EPA’s November 4, 2009, WIP expectations | etter sent to each
jurisdiction or meet al of the eight elements outlined in EPA’s April 2, 2010, Guide for Evaluation of the Phase | Watershed
Implementation Plans, EPA applied backstop allocations. EPA’s evaluation of the final WIP for each jurisdiction can be found in
Section 8 of the final TMDL report.
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See response to Comment No. 0394.001.013 regarding EPA’ s regulatory authority for the Chesapeake Bay TMDL.

See Comment No. 0038.1.001.024 for sources of funding that are available for Chesapeake Watershed restoration initiatives.

Comment I D 0545.1.001.005

Author Name: Friedman Suzy
Organization: Environmental Defense Fund (EDF)

In closing, we also wish to emphasize the vital importance of economics, cooperation, partnership, and resources in
achieving the clean water success we all seek. The ultimate goal of the TMDL - to restore water quality to the
Chesapeake Bay - must go hand-in-hand with economic viability of the communities and sectors that call the Bay
watershed home. EDF fully recognizes the need and authority of the TMDL to include backstop measures, but at the
same time we strongly encourage EPA to continue to seek, support, and advance innovative, collaborative, and cost-
effective practices and strategies that will foster both clean water and economic sustainability. We believe this can best
be accomplished by working with states to devise adequate Watershed Implementation Plans that promote such
practices and strategies, ensure all sectors shoulder their fair share of the reductions, and also provide reasonable
assurances, thus avoiding the need for backstop measures.

Response

EPA has worked side-by-side with its jurisdiction partners in developing the TMDL. EPA has also provided extensive hands-on
assistance to the states and the District in the development of their Watershed Implementation Plans. Through the Chesapeake Bay
Program committees, principally the Water Quality Goal Implementation Committee (WQGIT), as well as other stakeholder
meetings, EPA has closely worked with the jurisdictions on all aspects of the TMDL. A list of meetings of the WQGIT and other
meetings involving EPA and the jurisdictions are included in Appendix C of the final TMDL report.

In addition, in the time from the draft WIPs to the final WIP, EPA has worked closely with the statesin identifying the deficiencies
in the WIPs and bringing those issues to resolutions. Fortunately, from these efforts, the final state WIPs are much improved from
the drafts. As aresult, EPA has removed or reduced the backstop allocations.

20.1- NEW YORK
Comment 1D 0103.1.001.009

Author Name: Laudeman Todd

Organization: Tioga County Landowners Group

To continue to promote clean water conservation in the Upper Susquehanna Watershed the USC districts use a
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multiple barrier approach to address nonpoint source issues. This approach addresses water quality issues at the
source, across the landscape, focusing on the stream corridor, and is promoted programmatically through research,
outreach and training.

The USC integrates 3 major focus areas: Wetlands, Streams and Agriculture.

Under the Umbrella of the Agricultural Team, which includes partners from NRCS, DEC, Ag and Markets, and major
universities, the SWCDs promote several programs that include:

--Voluntary incentives through the Agricultural Environmental Management Program (AEM)

--Regulation through permitting of Concentrated Animal Feeding Operations (CAFO)

--Funding for implementation through the Agricultural Nonpoint Source Abatement & Control Grant Program (AGNP),
and USDA Farm Bill Programs

--Support of "wall to wall" buffers through Graze-NY

--Commitment to proper nutrient management through rigorous conservation planner certification process

--Regular training for SWCD and NRCS Employees, and SWCD's Board of Directors

--Environmentally and Agronomically-sound guidelines from the Cornell University

This approach in a watershed with 70 percent forest cover, low intensity agriculture on a sufficient land base, and a
decreasing population, leave little room for additional source reductions and place a disproportionately heavy burden on
agricultural resources in NY.

Response

The implementation of this TMDL is not intended to restrict development or impede economic vitality in any community or on any
one sector such as agriculture. EPA allowed and encouraged jurisdictions to develop a Watershed I mplementation Plan that meets
the TMDL allocations in the manner most feasible for that jurisdiction. If ajurisdiction is unable to meet the targeted allocations or
provide the justification on how it will meet those allocations then EPA must ensure that the TMDL allocations will be met with or
without regard to cost as referenced in the response to Comment No. 0139.1.001.017. Furthermore, in EPASs professional
judgement, the loadings allocated to New Y ork is equitable. Please see response to comment # 0080-cp.001.002.

Comment ID 0151.001.012

Author Name: Woodford RC
Organization: Chenango County Board of Supervisors

we support NYS Department of Environmental Conversation's recommendations in their draft Phase | Watershed
Implementation which recognizes the environmental stewardship of New York farmers and inherent inequality of the
current EPA proposal

Response
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See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003

Comment I1D 0185.1.001.017

Author Name: Steinzor Rena
Organization: Center for Progressive Reform (CPR)

New York
Overall

New York has adopted a hostile posture toward TMDL process, noting that the "submission of this draft Phase | WIP
should not be interpreted as New York's acceptance of these draft allocations.... New York has repeatedly expressed
serious concerns over the fundamental fairness of these allocations...." For transparency of information, New York
discloses a fair amount of specific data to establish a baseline for comparing future progress. For strength of program,
the pollution control programs and authorities that are listed in New York's WIP sound promising, and the WIP boasts of
being stronger than federal requirements. However, the draft WIP does not provide enough information to determine
whether the strength on paper actually translates into strength in substance.

In addition, New York is highly critical of the model and the fairness of allocations. It points out that while the state
constitutes 10 percent of the land area in the watershed, it receives less than 5 percent of the total nitrogen. In contrast,
Maryland constitutes approximately 14 percent of the total Bay watershed but has received more than 20 percent of the
nitrogen allocation. However, while not proportional to the land area, the allocations are roughly proportional to each
state's actual contribution of nitrogen: New York contributes 6 percent and Maryland contributes 20 percent of the total
nitrogen to the Bay.

The draft WIP would lower the sediment discharges to a level that is 16 percent below the target allocation. However,
the draft WIP still permits nitrogen and phosphorus discharges to be 15 percent and 14 percent, respectively, more than
the level allowed by the target allocation.[FN 17]

New York's final Phase | WIP should provide greater detail about the NPDES permitting, enforcement, and compliance
program, particularly if the state intends to rely on increased enforcement as its main contingency plan if existing
compliance rates and programs fail to achieve the needed reductions. The final WIP should also provide more
information about the participation and compliance rates with voluntary programs for nonpoint sources of pollution.

NPDES Permitting

In the draft WIP, New York provides solid baseline information, such as statistics on the number of CAFOs and
wastewater facilities, but fails to provide a snapshot of the universe of all NPDES-regulated facilities and the number of
which have up-to-date NPDES permits. The draft WIP does not say when the New York's NPDES permitting program
will be in compliance with the pollutant allocations in the Bay TMDL. Moreover, New York failed to establish deadlines,
timelines, or qualitative goals for updating and reissuing expired and administratively continued NPDES permits. For
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example, the state could commit to reissuing and updating a certain number of permits per month for a certain program
and could include this target as one of its two-year milestones.

Enforcement of NPDES Permits

The draft WIP includes some information by which to judge the enforcement of NPDES permits. For example, it cites an
inspection rate of 50 percent for CAFOs and a total penalty collection of $11 million for CAFO penalties, as well as 2000
staff trained for construction site inspections.[FN 18] However, this information is incomplete. In the final WIP, New York
should include a table or other graphic that clearly lays out its enforcement activities per sector. This information should
include: the number of physical, on-site inspections conducted per sector; the number of violations and penalty actions
or the total amount of penalties assessed; information on major facilities that are in significant non-compliance; and the
level of enforcement resources.

Monitoring and Verifying Voluntary Practices by Nonpoint Sources

The New York WIP does not discuss inspection rates or existing or needed resources to regularly monitor
implementation of best management practices. In the final WIP, New York should include this information because it is
crucial to providing the necessary reasonable assurances that nonpoint sources will achieve their allocation of pollutant
reductions.

Contingencies

New York is relying heavily on increased enforcement and compliance activities as its contingencies. It already has the
authority to conduct these activities as primary pollutant control activities. If greater enforcement is the primary
contingency, however, New York should provide more detailed enforcement information to demonstrate how this
contingency will be effective.

Concentrated Animal Feeding Operations

The strength of New York's CAFO program is that, together with the Agriculture Environmental Management program,
95 percent of dairies in the Bay watershed are covered, significantly more than the federal CAFO Program alone. For
example, the state program covers all farms with as few as 200 cows, while the federal program only covers some
farms with more than 700 cows.[FN 19] In addition, New York's CAFO program is in the process of being updated to be
consistent with the new federal regulations but does not state when it will be complete. The final WIP should provide the
final date for the completion of CAFO program updates and should indicate what if any changes will be made and how
those changes will contribute to decreases in pollutant discharges. It should also detail how and with what funds
additional staff will be hired. New York should also provide a timeline or set of goals for updating, renewing, or reissuing
existing permits that contain both the Bay TMDL allocations and the federal regulations.

Stormwater
The stormwater section lists guidance for stormwater inspections and for local delegated authorities but fails to provide

specific information about how the guidance, laws, and regulations will be applied to achieve reductions in pollutants
from stormwater. The section refers to the state manuals but does not explain the applicable standards or otherwise
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demonstrate how stormwater management will be improved.

In the final WIP, New York should take the next step beyond simply listing its authorities and include specific details
about how it intends to apply these authorities.

Air Deposition

The draft WIP includes a discussion of state authorities to address air deposition of nitrogen, including the adoption of
year-round NOx limits from power plants and other stationary sources and California's low-emission-vehicle standards.
The WIP does not indicate whether these authorities are sufficient to achieve the necessary pollutant reductions. The
final WIP should include a more detailed analysis of the gaps in New York's air program, including what additional
legislative authorities may be needed to achieve greater reductions from air sources and what funding or personnel
resources are needed for this sector and how these gaps may be filled.

[FN17] U.S. E.P.A., "Summary: EPA Evaluation of New York Draft Watershed Implementation Plan" (Sept. 22, 2010)
(on file with Yee Huang).

[FN 18] New York State Department of Environmental Conservation, Chesapeake Bay Nitrogen, Phosphorus and
Sediment Total Maximum Daily Loads: New York Draft Phase | Watershed Implementation Plan 17 & 22 (Sept. 1,
2010), available at http://www.epa.gov/reg3wapd/pdf/pdf_chesbay/NYDraftPHIWIP.pdf.

[FN 19] New York's Draft Phase | WIP at 13.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0191.1.001.007

Author Name: Smith Rabert
Organization: Farm Credit East, ACA

We urge you to adopt the model refinements recommended by the New York State Department of Environmental
Conservation in their Draft Phase | Watershed Implementation Plan. These model refinements reflect the environmental
accomplishments that New York State farmers have already attained, and represent a more realistic and attainable
objective for water quality improvement all stakeholders in the watershed seek to achieve.

Response

EPA worked closely with New Y ork as it developed its final Phase | WIP and the associated allocationsin the final TMDL. In
response to New Y ork’ s concerns regarding the fairness of how EPA distributed the Baywide allocations to jurisdictions, EPA
increased New Y ork’ s nitrogen and phosphorus allocations and approved New Y ork’ s exchange of some phosphorus for nitrogen.
New York still did not meet its target allocations, however, despite these increased allocations and nutrient exchanges and despite
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the fact that NY'sfinal input deck achieved significant additional reductions in both the agricultural and wastewater sectors
compared to the draft WIP. EPA has closed the gap with an aggregate WLA backstop that further reduced New Y ork’s wastewater
load, which is further described in Section 8 of the final TMDL.

New York’sfinal Phase | WIP showed significant improvement in the agriculture and stormwater sectors, and there are no backstop
actions against these sectors applied to New York inthe final TMDL.

It should be noted that New Y ork did not propose model refinementsin itsfinal Phase | WIP.

Comment 1D 0211.1.001.018

Author Name: McCarthy R.
Organization: Town of Erwin, New Y ork

WHEREAS, each and every day farmers across New York work to improve their environmental sustainability,
recognizing that appropriate natural resource management is critical to maintaining success of their businesses for
future generations; supporting farmers in these endeavors is how government can best aid agriculture in protecting
water quality;

WHEREAS, the Town of Erwin supports state and locally driven collaborative initiatives which effectively use federal
environmental funds and specifically address areas of high environmental risk and employ a farm-specific focus, such
as NYS Department of Agriculture and Market's Agricultural Environmental Management Program; and

WHEREAS, the Town of Erwin supports the New York State Department of Environmental Conservation
recommendation in its draft Phase | Watershed Implementation Plan which recognizes the environmental stewardship
of New York farmers and inherent inequality of the current EPA proposal;

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003

Comment ID 0219.1.001.007

Author Name: Cary Russdll
Organization: Madison County, New Y ork

WHEREAS, we support state and locally driven collaborative initiatives which effectively use federal environmental
funds and specifically address areas of high environmental risk and employ a farm-specific focus, such as NYS
Department of Agriculture and Market's Agricultural Environmental Management Program; and
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WHEREAS, we support NYS Department of Environmental Conservation's recommendations in their draft Phase |
Watershed Implementation Plan which recognizes the environmental stewardship of New York farmers and inherent
inequality of the current EPA proposal;

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003

Comment 1D 0224.1.001.002

Author Name: FialaBarbara
Organization: Broome County Executive's Office

We support the position of the NYS Department of Environmental Conservation and its water quality partners, and their
assessment as put forward in the draft Watershed Implementation Plan.

Response

See response to Comment No. 0287-cp.001.003

Comment I D 0224.1.001.005

Author Name: Fiala Barbara
Organization: Broome County Executive's Office

New York State has put forth a concerted effort to devise a draft Watershed Implementation Plan that sets forth goals to
achieve realistic and attainable results, yet still fell short of the EPA's desired reductions. Due to the already low
pollutant levels in New York, these required reductions cannot be met, and, therefore, the extreme expense associated
with the mandates will be fruitless. Rather than imposing a penalty for the great strides that have been achieved, the
successes that have been accomplished in New York should be held as a model for other jurisdictions in the
Chesapeake Bay Watershed.

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003

Comment 1D 0224.1.001.006
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Author Name: FialaBarbara
Organization: Broome County Executive's Office

The restoration of the Chesapeake Bay requires the participation of all partners and jurisdictions located in the Bay
watershed. In order to move forward in confidence, the TMDL load allocations need to be viewed as equitable and
attainable by all parties involved.

Therefore, in regard to the establishment of the Chesapeake Bay TMDL in New York State, Broome County stands by

the assessment of the NYS Department of Environmental Conservation and its water quality partners as set forth in the
draft Watershed Implementation Plan. Furthermore, we urge the EPA to work with New York to develop a plan that will

restore the Bay in a manner that is not an unbearable burden to the struggling communities of New York State.

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003

Comment ID 0258.1.001.001

Author Name: Wells Wayne
Organization: Cameron Committee for a Safe Environment (CCSE)

I live in Cameron NY on a tributary to the Canisteo River in the upper Chesapeake Bay watershed and downstream
from the Dickson waste disposal "farm" Corp. The Dicksons use about 1,000 acres in Steuben county in three towns
under the names Leo Dickson & Sons Inc. and Dickson Environmental Services Inc. Since 1986, when the Dicksons
began using farm land for the disposal of industrial sludges, our community has seen a degradation (at times severe) of
our air and water quality.

NYDEC permits land application of wastes for the Dicksons. The Dickson Corp. is the largest private bio-solid land
applicator in NY state and from the inception of their sludge business, which began with the construction of a six million
gallon lagoon, they have NOT been in compliance with good farming practices or NYDEC's own regulatory directives.

| organized neighbors under the Cameron Committee for a Safe Environment (CCSE) to force compliance of the
Dickson operation to DEC regulations with limited success. Our documentation of Dickson violations culminated in the
closing down of their lagoon in 1993 and led to a few token fines. Air and water pollution from their waste application
practices that include the failure to use any set-back buffers from roadside ditches, continued with ongoing and new
documentation being submitted to NYDEC region 8 as late as this Spring and Summer regarding severe field erosion.

| noted from the NYDEC WIP Draft document dated 9/1/10 pg.15 this statement: "...., must adhere to stringent setbacks
for nutrient applications in farmlands adjacent to New York's waters, must control erosion on crop fields and must make
nutrient applications in accordance with science-based nutrient management plans." Here the EPA might wish to see
the Dickson Corp. annual reports showing phosphorous loadings. Further on the Draft reads: "It is these stringent
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technical standards and the CAFO program's proven rate of implementation and enforcement that protects water
quality. .... Professional management of waste at these facilities is critical to protection of water quality. That
professional management is ensured by the New York CAFO permit program.” the following under CAFO program
highlights: "New York requires erosion control to "tolerable Soil Loss" on all CAFO crop land, ...." and the stand alone
statement: "High level of regulatory oversight” ending "CAFO program highlights” from NY state Draft WIP. These
statements imply a nonexistent reality with the past history of dealings and observations of the Dickson Corp. & NYDEC
regulatory enforcement since 1986 to the present. The pattern of violations by the Dickson Corp. have ranged from the
sloppy to willful disregard of DEC health and safety provisions in handling and applying of bio-solid wastes and
municipal sewer sludges let alone no visible efforts to date for controlling erosion through "best farming practices” in
spite of New York's Agricultural Environmental Management (AEM) or Co-Operative Extension programs.

It might be interesting to the Commission that the period 1995-2006 the Dickson Corp. had received $797,619.00 in
farm subsidies including conservation subsidies, over double any other local farm operation as a way to gage the scale
of their business relative to surrounding farm operations.

Relevant to the issue of cleanup efforts for the Chesapeake Bay is the past unwillingness of the NYDEC or effective
impacts from County Co-operative Extension and AEM programs to bring bad actors such as the Dicksons into
compliance with the aims of preventing ongoing erosion and runoff that is responsible for excessive phosphorous and
other contaminant containing sediments from flowing into the streams and rivers each time we get heavy rains or snow
melt during Spring runoff. This in spite of the CCSESs repeated efforts to bring this to the attention of DEC with credible
documentation for 24years.

Response

EPA will hold each jurisdiction accountable for implementing the practices and programs as identified in its final Phase | WIP and
provide sufficient reasonable assurance that nonpoint source reductions will be achieved and maintained through credible and
“enforceable or otherwise binding” strategies.

In order to ensure reasonabl e assurance, EPA is committing to enhanced oversight actions in those jurisdictions whose final Phase |
WIP did not fully meet EPA’s expectations. As aresult of this enhanced oversight, EPA will consider future backstops and may
take additional federal actions consistent with its December 29, 2009 letter should the jurisdictions not demonstrate sufficient
progressin their Phase || WIPs. EPA also is committed to maintaining its ongoing oversight for the Chesapeake Bay jurisdictions,
with the goal of ensuring that the jurisdictions successfully implement their final Phase | WIPs and 2-year milestone commitments.
EPA is prepared to take necessary federal actions— such as permit objections, conditioning of federal funds, and targeted
compliance and enforcement actions — should these goals not be met.

Comment ID 0266.1.001.017

Author Name: Fagerstrom Angela

Organization: City of Binghamton, New Y ork
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WHEREAS, we support NYS Department of Environmental Conservation's recommendations in their draft Phase 1
Watershed Implementation Plan which recognizes the environmental stewardship of communities and New York
farmers and the inherent inequality of the current EPA proposal.

Response

See response to Comment No. 0287-cp.001.003

Comment ID 0267.1.001.025

Author Name: Bowman Cynthia
Organization: Cornell Law School Water Law Clinic

Local communities in New York are willing to go beyond existing regulatory and nonregulatory water protection efforts.
In its evaluation of New York's draft Phase 1 WIP, EPA points out the need for more information on how enhancements
to current water quality programs will be implemented.[FN 12] Responding to this, we point out that EPA should
recognize the contribution of these local initiatives in its TMDL implementation strategy for New York and, more
practically, capitalize on these local initiatives by directing grant resources towards enhancing their capacity. The
following sections describe these initiatives and our related recommendations in greater detail.

A. Road Drainage in Rural Areas

The extensive network of rural roads and highways in the New York portion of the watershed makes roadside ditches a
major pollutant pathway. New York municipalities have approached this challenge as an opportunity to abate nutrient
and sediment loading in stormwater runoff in innovative ways.[FN 13] For example, although it is not a regulated MS4,
the Town of Danby voluntarily adopted a stormwater ordinance that incorporates New York State's Phase Il Stormwater
regulations to address erosion and sedimentation. Additionally, the Town created a special task force to explore the
development of an enhanced drainage management scheme to reduce pollutant loading in stormwater runoff-this
scheme could serve as a model for similar headwater communities.

Working with the Cornell Law School Water Law Clinic, the neighboring towns of Caroline and Newfield, the Tompkins
County Soil and Water Conservation District and the Upper Susquehanna Coalition, Danby proposes to develop and
implement practical drainage management practices and regulations that will retard nutrient and sediment delivery to
local water resources and the Chesapeake Bay while minimizing financial hardship. In targeting pollution sources that
are unique to the hilly and flood-prone landscape of rural New York, the enhanced drainage management scheme will
focus on: (1) road ditching practices, especially those on the region's many unpaved town roads, logging roads, and
other access and back roads; (2) impervious surfaces; and (3) stormwater controls that focus on retaining the natural
features of the watershed hydrology.

In evaluating New York's draft Phase | WIP, EPA observes that the state could "consider more controls on state and

county roads to reduce loads from impervious surfaces outside MS4 communities."[FN 14] Innovative and aggressive
efforts such as the Town of Danby's proposed enhanced drainage management scheme directly respond to this need.
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Recommendation:

- Although roads and ditches play a central role in pollutant transport and delivery, they are often neglected in
conventional stormwater management programs. To help New York fill this gap, EPA should provide support to local
initiatives such as the enhanced drainage management scheme proposed by the Town of Danby in its final Bay TMDL
implementation strategy.

B. Urban Stormwater Management New York communities are also willing to do more to reduce pollutant loading
from urban land, using both enhanced regulations and additional incentive-based methods. As an example, the Otsego
County Soil and Water Conservation District and the Cornell Law School Water Law Clinic are currently working on a
model stormwater ordinance for the City of Oneonta's consideration. The ordinance is intended to create a
comprehensive green infrastructure program that would control runoff from the city's impervious surfaces through a
combination of targeted stormwater projects, regulatory requirements for both new and existing development, and
retrofit incentives.

To retrofit its public infrastructure, Oneonta is prepared to consider forming an interdepartmental task force that would
site a stormwater retrofit demonstration project, write new specifications for future street reconstruction and other
projects, and estimate annual spending increases for green infrastructure construction and maintenance. As incentives
for green infrastructure such as green roofs and urban gardens, Oneonta is also prepared to consider property tax
abatements, grants, or cost-share agreements.

Additionally, Oneonta is prepared to consider regulations that would limit runoff from new development, require rooftop
or rain barrel retention for all buildings, require landscaping or permeable pavement on commercial and multi-family
residential complex driveways and parking lots, as well as vacant lots, and charge a stormwater fee upon non-
compliance. These are "strong, unqualified, enforceable performance standards" that go beyond "referencing a
manual,” as EPA has said in its evaluation of New York's draft Phase | WIP.[FN 15] A model urban green infrastructure
program such as that being pursued by the City of Oneonta can be replicated in other areas of the watershed to reduce
nitrogen loading from urban land.

Recommendation:

- Because reducing pollutant loading from urban land is an important gap-filling strategy for New York, Chesapeake
Bay Program resources should be directed towards promoting the program.

[FN 12] Supra note 12.

[FN 13] See WIP | at 44.

[FN 14] Supra note 12 at 2.
[FN 15] See supra note 8 at 2.

Response

EPA commends New Y ork for coming up with implementation strategies to reduce pollutant loadings from stormwater and urban
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lands. The WIPSs are part of the accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive
Order 13508 and EPA does not have authority to draft the WIPs on behalf of the jurisdictions or mandate specific details of the
WIPs developed by each jurisdiction. The WIP helps ensure implementation of the Chesapeake Bay TMDL but is hot an
approvable part of the TMDL; therefore, EPA cannot require jurisdictions to implement practices that are outside of EPA’s
regulatory authority. EPA encourages New Y ork to replicate programs such as those referenced in this comment to meet its
wasteload alocations under the Chesapeake Bay TMDL.

Comment ID 0267.1.001.030

Author Name: Bowman Cynthia
Organization: Cornell Law School Water Law Clinic

Successful implementation of the Bay TMDL will also require enhancement of legal understanding among community
decision-makers, especially in rural areas where it may be difficult to gain access to useful information. To fill this gap,
the Cornell Law School's Water Law Clinic is a pursuing a project, called "Follow the Water," to compile and explain the
legal framework surrounding water quantity and quality issues and to facilitate information exchange amongst local
communities using an online blog.

By presenting the legal framework of federal, state, and local water law in a layperson-accessible format, the blog will
provide local governments the legal tools they need to amend or strengthen their stormwater regulations and also to
protect local wetlands as required by the Clean Water Act and the New York State Articles of Environmental
Conservation, which provide for stricter wetland protections than does the Clean Water Act itself. Additionally, the blog
will allow communities to share their programs, thereby helping other local governments enhance their own stormwater
regulations, local wetland ordinances, stream corridor ordinances, and floodplain protective measures.

While the main focus of the Bay TMDL is water quality, the high risk of flash flooding in the New York portion of the
watershed requires a strategy that also accounts for water quantity challenges, because the volume and energy of such
floods can cause heavy loads of sediment and other pollutants to move quickly into streams. One avenue is for local
communities to enact permit systems and other regulations to prevent and mitigate the impacts of flooding on local
water resources. To promote this, the Clinic is working to explore the authority of local governments to regulate land
use and development in flood plains by discussing existing approaches and considering new ones. We will also provide
an online forum for communities to share successful implementation strategies, to express concerns and problems, and
to exchange water policy information.

Recognizing that education is a critical tool in the protection of water resources at the local level, the Clinic also seeks
to strengthen understanding of water issues by individual community members. Following programs such as Project
WET, which demonstrates the effectiveness of strengthening community understanding of water issues through high
schools, the Clinic is developing a curriculum for high school students. The curriculum addresses water pollution and
protection issues within their legal framework. This complements other work with communities by the Clinic that is
designed to strengthen capacities to protect water resources at the local level.
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Response

EPA agrees that education and public outreach is a useful tool in water quality initiatives and implementation of the Chesapeake
Bay TMDL.

Comment ID 0275.1.001.002

Author Name: LaClair André
Organization: Broome County Environmental Management Council (BCEMC), Binghamton, New Y ork

The BCEMC supports the position and approach of the New York State Department of Environmental Conservation and
their water quality partners, particularly New York's Soil and Water Conservation Districts, as presented in the New York
draft Phase | Watershed Implementation Plan (NYWIP) submitted to the EPA.

Response

See response to Comment No. 0228.1.001.002

Comment ID 0275.1.001.004

Author Name: LaClair André
Organization: Broome County Environmental Management Council (BCEMC), Binghamton, New Y ork

Through concerted and coordinated efforts, New York State devised a draft WIP to meet the EPA mandate using the
existing Tributary Strategy as the springboard to achieve realistic and attainable results for nutrient and sediment
reductions. However, this fell short of the EPA's desired reductions. Rather than impose penalty for New York's
achievements, the EPA should use New York as a models for other Bay states.

Response

See response to Comment No. 0287-cp.001.003

Comment ID 0279-cp.001.001

Author Name: Comment Anonymous
Organization:

NY already has implemented effective pollution controls and has the cleanest water in the CBW.
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Response

See response to Comment No. 0080-cp.001.002

Comment ID 0287-cp.001.003

Author Name: Ristow Aaron
Organization: Upper Susguehanna Coalition

3. The Department of Environmental Conservation developed a reasonable WIP for BMP implementation that considers
budget limitations for NY. The draft WIP is based on realistic estimates of technical and financial support that may be
available for ag BMPs through 2025.

Response

EPA had an expectation for all statesthat their WIPs identify existing tools or recommend new tools (like funding) to implement
the needed controls to achieve the loads allocated to the states. EPA found major deficienciesin the NY plan becauseit did not
identify adeguate tools to achieve the allocations. For example, a fundamental need of the plan isto identify controls that will
achieve the loads for that states established by EPA. Not only did the draft NY plan did not achive this basic requirement, the draft
NY plan had point source controls that were much less than any other state in the watershed. While the final plan isimproved, some
deficiencies exist. EPAs determination on the final NY plan can be found in Section 8.

Comment I D 0354-cp.001.001

Author Name: Fickbohm Scott
Organization: Otsego County Soil and Water Conservation District

Dear Administrator Jackson,

The comments of the Otsego County Soil and Water Conservation District come in the form of two suggestions; we
urge you redouble your efforts to establish a vigorous partnership with New York stakeholders in the further
development of the TMDL's for New York and accept the WIP as proposed by the State of New York as realistic and
achievable plan for our portion of the watershed.

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003
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Comment ID 0361.1.001.004

Author Name: Weidenbach Richard
Organization: Delaware County Soil and Water Conservation District (SWCD), New Y ork

In closing, the waters leaving New York State via the Susquehanna River are clean; so clean that if every State's waters
were as clean, the Chesapeake Bay would not be impaired. The Upper Susquehanna Coalition of Conservation
Districts has collaborated with the New York State DEC in developing a realistic Watershed Implementation Plan. This
plan will achieve attainable and realistic reductions from agricultural sources which are contrary to EPA's subjective
reductions which will put farms out of business and cause irreversible harm to New York State's agricultural economy.

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003

Comment 1D 0399.001.003

Author Name: Comment Anonymous
Organization: Town of Erwin, New Y ork

WHEREAS, the New York State WIP as dictated by EPA allocations will impose new limits on the Waste Water
Treatment Plants ("WWTP") within the watershed

Response

See response to Comment No. 0287-cp.001.003

Comment I D 0399.001.016

Author Name: Comment Anonymous
Organization: Town of Erwin, New Y ork

WHEREAS, the Town of Erwin supports the New York State Department of Environmental Conservation
recommendation in its draft Phase | Watershed Implementation Plan which recognizes the environmental stewardship
of New York farmers and inherent inequality of the current EPA proposal

Response
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See response to Comment No. 0287-cp.001.003

Comment 1D 0399.001.019

Author Name: Comment Anonymous
Organization: Town of Erwin, New Y ork

RESOLVED, that the Town of Erwin requires EPA to adapt the proposed TMDL limits to address the concerns raised by
New York State Department of Environmental Conservation, Steuben County, Steuben County Soil and Water
Conservation District and Town of Erwin, and be it further

RESOLVED, the Clerk of the Town of Erwin shall forward a copy of this resolution to Judith Enck, Administrator, Region
2, U.S. Environmental Protection Agency, 290 Broadway, New York, NY 10007-1866, and to the Water Docket, Docket
ID: EPA-R03-OW-2010-0736, Environmental Protection Agency, Mail code : 2822T, 1200 Pennsylvania Ave NW,
Washington, DC 20460.

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003

Comment ID 0439.1.001.007

Author Name: Littrell Judy
Organization: New Y ork Association of Conservation Districts

NYACD is asking that EPA accept New York's WIP without the backstops. New York's WIP is realistic, and takes into
account New York's proactive programs that have been in place for more than 10 years, and are proving to be effective
based on water quality, from river water tested in Towanda, PA. The EPA mandated TMDL allocation and the
determination of whether the state meets the requirements are solely based on the Bay Watershed Model and not on
real water quality data.

Response

See response to Comment No. 0080-cp.001.002

Comment | D 0454-cp.001.002

Author Name: Hargrave T.
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Organization: Cameron Committee for a Safe Environment (CCSE)

The CCSE has urged the NYSDEC to enforce existing regulations concerning this operation but so far we have had
very little success. The NYDEC should end all biosolids applications by Leo Dickson and Sons on any of the fields that
are already overloaded with phosphorus, by doing so it would help the NYSDEC achieve their WIP goals.

Response

See response to Comment No. 0034-cp.001.001

Comment I D 0466.1.001.007

Author Name: Suarez Julie
Organization: New Y ork Farm Bureau (NY FB)

EPA Should Accept NY's Watershed Implementation Plan

NYFB urges EPA to accept DEC's WIP which is an aggressive, achievable, stakeholder driven plan which provides
adequate assurances of New York's ability to achieve stated nutrient reductions. Particularly, EPA should adopt the
model refinements recommended by the DEC in their draft WIP which reflect the real-world practice and impact of New
York's BMPs. Through experience and academic research, New York's BMPs symbiotically work with the seasonality,
soil types and topography that is unique to New York in order to maximize environmental effectiveness.

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003

Comment 1D 0466.1.001.008

Author Name: Suarez Julie

Organization: New York Farm Bureau (NYFB)

It is critical that when discussing nutrient management planning, EPA consider geographic and climatic differences
within the watershed. This is particularly true when considering restrictions on winter spreading and the establishment
of cover crops. There is a difference, for example, in the number of growing degree days in Maryland and New York.
This creates a situation where New York farms would feel a greater impact on their operations because of restricted
winter manure spreading. It also means New York farms have a more limited time between harvest and winter weather
in which to plant cover crops. Rather than establish specific BMPs in regulations, each state should have the flexibility
to focus on the installation of BMPs that are geographically and climatically practical and appropriate.

For this reason, New York Farm Bureau strongly opposes the banning of winter manure spreading. Small farms cannot
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afford the immense capital cost of installing manure storages. It is much more cost effective for both farms and
taxpayers to instead utilize science-based nutrient management planning to identify appropriate, low-risk fields for
winter manure spreading.

Response

On May 12 2010, the EPA published guidance for federal land management in the Chesapeake Bay watershed under Section 502 of
the Chesapeake Bay Executive Order. EPA’s objective in devel oping the guidance is to provide the information that will allow
federal agenciesto lead by their example. The guidance provides information and data on appropriate proven and cost-effective
tools and practices for implementation on federal lands and at federal facilities. EPA's 502 technical guidance addresses these
concerns. EPA asserts that the winter application of manure is a waste disposal method. Continued winter spreading will not meet
the objectives of optimizing yields and protect streams, rivers, ponds, and groundwater. Furthermore, the application of manure on
cover crops negates the nutrient removal benefit derived from their application according to the Chesapeake Bay Program as it
relates to nutrient reductions calculated by the Watershed Model. Applying manure to land where there are no growing crops (only
residue) is not along term solution to manure management. A study done in New Y ork, by Lewis and Makarewicz (2009), reported
significant decreases in winter concentrations of TP, soluble P, TKN, and NO3-N following cessation of winter dairy manure
application to cropland.

Comment ID 0515.1.001.015

Author Name: Crumb Edward
Organization: Binghamton-Johnson City Joint Sewage Board

Like the TMDL, the New York draft WIP-I does not identify any funding sources for carrying it out (perhaps the NYS-
DEC should "be bold" in its final WIP-I and call on federal government to provide at least 80% of the cost of restoring
the Bay in line with the Chesapeake Bay Executive Council's 2005 financing proposal (discussed below) as well as
President Obama's declaration of the Bay as a "national treasure"?). Neither the TMDL nor the WIPs can self-
implement.

We support NYS-DEC's call for modeling corrections and improvements as outlined in the New York draft WIP-I, and
we call on the EPA to expressly and fully address each and every comment and criticism by NYS-DEC of the Bay
watershed modeling and the TMDL process followed by the EPA.

Nevertheless, we are concerned that the New York draft WIP-I which, as observed in our October 29, 2010 letter (on-
line Comment Docket Comment Attachment #145.1), has not yet entered a public comment period, "unlevels the
playing field" and sacrifices the economic vitality of our Binghamton-Johnson City Joint Sewage Treatment Facilities'
service area by requiring significantly enhanced denitrification of us that is not required by NYS-DEC of other significant
New York WWTPs in Bay Watershed, so we support the EPA's criticism of the New York draft WIP-I to the extent that
the EPA objects to the NYS-DEC's proposed assignment of widely varying nitrogen discharge limits to WWTPs and,
instead, calls on New York to maintain a "level playing field". In the absence of specific climate or operational
differences, or disproportionate local contribution to degradation of the Bay, all New York significant WWTPs of 0.5
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MGD or larger should be regulated to the same uniform standard so as not to impose an inequitable financial burden on
certain "target" communities (for example, those served by larger wastewater treatment facilities) without requiring
similar participation by the same sectors in other Bay watershed communities. Nevertheless, the EPA should not blindly
require NYS-DEC to force a "one size fits all" set of requirements uniformly on all Bay watershed territories within NY's
jurisdiction (i.e., certain all-rural counties can better participate/contribute as to agriculture/open-space BMPs, while
counties with urban lands can contribute via WWTPs/MS4s/CSOs), so we do support that some flexibility should be
afforded to state governments for good cause to vary the specifics of their implementation plans based on differences in
the characteristics of communities and counties, as long as the New York WIP and NYS-DEC administration and/or
enforcement of an EPA-mandated TMDL are not carried-out in a way that places an excessive burden on some sectors
and/or communities without fairly distributing the responsibility for meeting the goals to be achieved. To do otherwise
creates financial and practical disincentives for industries and residents alike to locate or remain in the more stringently-
regulated communities and, conversely, incentivizes siting decisions by industries into less stringently-regulated
communities where, for example, their wastewater discharges would not be as well-treated to the high water quality
standards necessary to meet either the TMDL goal or the Bay's needs.

We also believe that the NYS-DEC has unrealistic expectations for what our Facilities' denitrification upgrade -
contracted by the Facilities’ Owners to meet an average monthly maximum 6 mg/L effluent TN standard - will produce.
Our "real world" experience shows us that meeting the contracted-for standard (which is what the Permit requires) is not
without significant challenges, especially given seasonal variations in influent temperature as outlined above.

Because the draft WIP-1 has not been opened for public comment yet, nor has a corresponding SEQR process begun,
the EPA is - in essence - requiring New York to violate its own environmental protection laws by compressing the time
for development and submission of the WIP-I to the EPA before the TMDL is finalized.

EPA's commentary on New York's draft WIP-I to the effect that "reasonable assurance” is lacking for the performance
and effectiveness of New York's WIP-I efforts rings hollow. New York's exemplary environmental stewardship and non-
impaired WQ at the Pennsylvania border should be given full consideration. New York's historical performance and
"good deeds" with respect to environmental matters should count for far more than the mere words contained in a draft
document. The NYS-DEC has consistently pursued high WQ standards and - as we know from first-hand experience -
has not hesitated to pursue criminal complaints, consent orders, and other enforcement means to preserve and protect
our local WQ. As mentioned above, the NYS-DEC has taken the lead in updating its stormwater management "toolbox"
and MS4 regulations, including tough new mandated engineering requirements in the planning, implementation and
operation stages. In sum, New York's overall course of conduct with respect to the Bay watershed and other areas of
the state should afford the EPA more than adequate assurance that New York will continue to meet its WQ obligations
to the Bay watershed.

Response

Please refer to response to comment 0228.1.001.002. EPA's evealution of the final WIP can be found in Section 8 of the final
TMDL report.

Comment | D 0600-cp.001.001
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Author Name: Herrala G.
Organization:

New York's farm communities in the Bay watershed have serious concerns that U.S. Environmental Protection Agency
Region 3 (USEPA R3) has not accurately accounted for all pollutant reduction factors which are distinct and unique to
New York. Unlike other Bay watershed states, New York's small portion of the Chesapeake Bay watershed is
characterized by low population growth, low intensity agriculture, forest and high water quality. This is significant
because the brunt of any nutrient load allocation requirement will fall squarely on our small family farms in the Bay
watershed region in the absence of any other significant industry or population centers to satisfy USEPA R3 pollutant
reduction targets.

Since 2004, the NYS DEC, in partnership with the New York State Department of Agriculture and Markets, has been
implementing a practical, programmatic, state-wide approach to nutrient and sediment reduction which has resulted in
marked improvements to the Susquehanna River Basin region and, thereby, the Chesapeake Bay watershed. These
existing state water quality and agricultural environmental management programs have established practices and
standards which exceed federal minimum requirements and pre-date any EPA mandate.

For these reasons, please revise New York's Chesapeake Bay Total Maximum Daily Load (TMDL) allocation to a
realistic and adopt the model refinements recommended by NYS DEC in their Draft Phase | Watershed Implementation
Plan.

Response

EPA worked closely with New York as it developed its final Phase | WIP and the associated allocationsin the final TMDL. In
response to New Y ork’ s concerns regarding the fairness of how EPA distributed the Baywide allocations to jurisdictions, EPA
worked closely with New York asit developed its final Phase | WIP and the associated allocationsin the final TMDL. In response
to New Y ork’s concerns regarding the fairness of how EPA distributed the Baywide allocations to jurisdictions, EPA increased
New Y ork’s nitrogen and phosphorus allocations and approved New Y ork’ s exchange of some phosphorus for nitrogen. New Y ork
till did not meet its target allocations, however, despite these increased all ocations and nutrient exchanges and despite the fact that
NY'sfinal input deck achieved significant additional reductionsin both the agricultural and wastewater sectors compared to the
draft WIP. EPA has closed the gap with an aggregate WLA backstop that further reduced New Y ork’s wastewater load, which is
further described in Section 8 of the final TMDL.

New York’sfinal Phase | WIP showed significant improvement in the agriculture sector, and there are no backstop actions against
the agricultural sector applied to New Y ork in the final TMDL.

It should be noted that New Y ork did not propose model refinementsinitsfinal Phase | WIP.

Comment ID 0634.001.001

Author Name: Bassler Richard
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Organization: Town of Fenton, New Y ork

The Town of Fenton recognizes the importance of a healthy and thriving Chesapeake Bay and commends efforts to
restore the Bay ecosystem. However, we feel that the EPA's draft Total Maximum Daily Load (TMDL) is inequitable,
unattainable, and threatens to be punitive to our State and our local economies We support the position of the NYS
Department of Environmental Conservation and its water quality partners, and their assessment as put forward in the
draft Watershed Implementation Plan.

Response

See response to Comment No. 0080-cp.001.002

Comment I D 0634.001.005

Author Name: Bassler Richard
Organization: Town of Fenton, New Y ork

New York State has put forth a concerted effort to devise a draft Watershed Implementation Plan that sets forth goals to
achieve realistic and attainable results, yet still has fallen short of the EPA's desired reductions. Due to the already low
pollutant levels in New York these required reductions cannot be met, and therefore, the extreme expense associated
with the mandates will be fruitless. Rather than imposing a penalty for the great strides that have been achieved, the
successes that have been accomplished in New York should be held as a model for other jurisdictions in the
Chesapeake Bay Watershed.

The restoration of the Chesapeake Bay requires the participation of all partners and jurisdictions located in the Bay
watershed. In order to move forward in confidence, the TMDL load allocations need to be viewed as equitable,
attainable and affordable by all parties involved.

Therefore, in regard to the establishment of the Chesapeake Bay TMDL in New York State, Town of Fenton stands by

the assessment of the NYS Department of Environmental Conservation and its water quality partners as set forth in the
draft Watershed Implementation Plan. Furthermore, we urge the EPA to work with New York to develop a plan that will

restore the Bay in a manner that is not an unbearable burden on New York State communities.

Response

See response to Comment No. 0080-cp.001.002

Comment ID 0676-cp.001.001

Author Name: Moore P.
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Organization:

As a New York livestock producer within the Chesapeake Bay watershed, | urge the Environmental Protection Agency
(EPA) to revise New York's Chesapeake Bay Total Maximum Daily Load (TMDL) allocation to an attainable and realistic
standard and to accept the NYS Department of Environmental Conservation's (NYS DEC) Watershed Implementation
Plan (WIP).

Farmers and ag support agencies (including NRCS, the Upper Susquehanna Coalition, Soil & Water Districts, Graze
NY and NYS-GLCI) have worked pro-actively to address water quality concerns in our watershed. The quality of water
leaving the NY portion of the Chesapeake Bay Watershed clearly demonstrates the success of these efforts. Ours is the
cleanest water that makes its way into the Chesapeake Bay, and New Yorkers should not be penalized for their
diligence and having already reduced nitrogen, phosphorus and sediment in the watershed when other states are
struggling to achieve our level of water quality.

Response

See response to Comment No. 0080-cp.001.002

Comment ID 0701.001.002

Author Name: Barnes Walter
Organization: Jackson Township, Tioga County, PA and Partner, Maple Knoll Farm

Representing Maple Knoll Farm, a partnership between my son and myself, we milk 200 cows on a modem day dairy
farm which lies in Steuben County, New York and Tioga County, Pennsylvania. We farm 700 acres between both
states. The land we farm is both owned and rented. The proposed buffer requirement of 150' from any water source
would restrict us from planting 37.4 acres of cropland. We live on a hilltop with few creeks or streams near the farm.
Essentially this is limiting how we can farm ground that does not run into a creek or stream. And it is this ground that
pays us to farm, not income off the farm.

Response

Each jurisdiction is responsible for developing a WIP and identifying regulations, BMPs or other implementation strategies within
its WIP for meeting the pollution allocations under the TMDL. The WIP helps ensure implementation of the Chesapeake Bay
TMDL but is not an approvable part of the TMDL; therefore, EPA cannot require jurisdictions to implement practices, such as
buffers, that are outside of EPA’ s regulatory authority in order to meet allocations under the TMDL. The jurisdiction is responsible
for implementation strategies, such as buffers, in order to meet its allocations under the TMDL.

Comment ID 0720.001.001
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Author Name: Turna Margaret
Organization: Town of Chenango, Binghamton, New Y ork

The Town of Chenango recognizes the importance of a healthy and thriving Chesapeake Bay and commends efforts to
restore the Bay ecosystem. However, we feel that the EPA's draft Total Maximum Daily Load (TMDL) is inequitable,
unattainable, and threatens to be punitive to our State and our local economies We support the position of the NYS
Department of Environmental Conservation and its water quality partners, and their assessment as put forward in the
draft Watershed Implementation Plan .

Response

See response to Comment No. 0080-cp.001.002

Comment ID 0720.001.004

Author Name: Turna Margaret
Organization: Town of Chenango, Binghamton, New Y ork

New York State has put forth a concerted effort to devise a draft Watershed Implementation Plan that sets forth goals to
achieve realistic and attainable results, yet still has fallen short of the EPA's desired reductions. Due to the already low
pollutant levels in New York these required reductions cannot be met, and therefore, the extreme expense associated
with the mandates will be fruitless . Rather than imposing a penalty for the great strides that have been achieved, the
successes that have been accomplished in New York should be held as a model for other jurisdictions in the
Chesapeake Bay Watershed.

The restoration of the Chesapeake Bay requires the participation of all partners and jurisdictions located in the Bay
watershed. In order to move forward in confidence, the TMDL load allocations need to be viewed as equitable,
attainable and affordable by all parties involved.

Therefore, in regard to the establishment of the Chesapeake Bay TMDL in New York State, The Town of Chenango
stands by the assessment of the NYS Department of Environmental Conservation and its water quality partners as set
forth in the draft Watershed Implementation Plan. Furthermore, we urge the EPA to work with New York to develop a
plan that will restore the Bay in a manner that is not an unbearable burden on New York State communities .

Response

See response to Comment No. 0080-cp.001.002
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Comment ID 0724.001.003

Author Name: Bernardo John

Organization: Town of Union, Endwell, New Y ork

Furthermore, we support the position of the NYS Department of Environmental Conservation and its water quality
partners, and their assessment as put forward in the draft Watershed Implementation Plan.

Response

See response to Comment No. 0080-cp.001.002

Comment I D 0724.001.006

Author Name: Bernardo John
Organization: Town of Union, Endwell, New Y ork

New York State has put forth a concerted effort to devise a draft water implementation plan that sets forth goals to
achieve realistic and attainable results, yet still fell short of the EPA's desired reductions . If due to the already low
pollutant levels in New York, these required reductions cannot be met, the extreme expense associated with the
mandates will be fruitless . Rather than imposing a penalty for the great strides that have been achieved, the successes
that have been accomplished in New York should be held as a model for other jurisdictions in the Chesapeake Bay
Watershed.

The restoration of the Chesapeake Bay requires the participation of all partners and jurisdictions located in the Bay
watershed. In order for to move forward in confidence, the TMDL load allocations need to be viewed as equitable,
attainable and affordable by all parties involved.

Therefore, in regard to the establishment of the Chesapeake Bay TMDL in New York State, the Town of Union stands

by the assessment of the NYS Department of Environmental Conservation and its water quality partners as set forth in
the draft Watershed Implementation Plan. Furthermore, we urge the EPA to work with New York to develop a plan that
will restore the Bay, yet does not come at the expense of the livelihood of New York communities.

Response

See response to Comment No. 0080-cp.001.002

Comment ID 0728.001.007
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Author Name: Proto Frank

Organization: Tompkins County Water Resources Council

we support NYS Department of Environmental Conservation's recommendations in their draft Phase | Watershed
Implementation Plan which recognizes the environmental stewardship of New York farmers and inherent inequality of
the current EPA proposal,

Response

See response to Comment No. 0080-cp.001.002

Comment ID 0729.001.001

Author Name: Hannon Dennis

Organization: Village of Johnson City, Johnson City, New Y ork

The Village of Johnson City recognizes the importance of a healthy and thriving Chesapeake Bay and commends
efforts to restore the Bay ecosystem . However, we feel that the EPA's draft Total Maximum Daily Load (TMDL) is
inequitable, unattainable, and threatens to be punitive to our State and our local economies . Furthermore, we support
the position of the NYS Department of Environmental Conservation and its water quality partners, and their assessment
as put forward in the draft Watershed Implementation Plan.

Response

See response to Comment No. 0080-cp.001.002

Comment 1D 0729.001.005

Author Name: Hannon Dennis

Organization: Village of Johnson City, Johnson City, New Y ork

New York State has put forth a concerted effort to devise a draft water implementation plan that sets forth goals to
achieve realistic and attainable results, yet still fell short of the EPA's desired reductions . If due to the already low
pollutant levels in New "York, these required reductions cannot be met, the extreme expense associated with the
mandates will be fruitless . Rather than imposing a penalty for the great strides that have been achieved, the successes
that have been accomplished in New York should be held as a model for other jurisdictions in the Chesapeake Bay
Watershed.

The restoration of the Chesapeake Bay requires the participation of all partners and jurisdictions located in the Bay
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watershed . In order for to move forward in confidence, the TMDL load allocations need to be viewed as equitable,
attainable and affordable by all parties involved.

Therefore, in regard to the establishment of the Chesapeake Bay TMDL in New York State, the Village of Johnson City
stands by the assessment of the NYS Department of Environmental Conservation and its water quality partners as set

forth in the draft Watershed Implementation Plan. Furthermore, we urge the EPA to work with New York to develop a
plan that will restore the Bay, yet does not come at the expense of the livelihood of New York communities.

Response

See response to Comment No. 0080-cp.001.002

Comment ID 0732.001.010

Author Name: Hoagland Roy
Organization: Chesapeake Bay Foundation (CBF)

[The document submitted was partially illegible along the right margin. The comments below have been reproduced to
the greatest extent possible. See EPA-R03-OW-2010-0736-0732 for a copy of this document.]

Comments from the Chesapeake Bay Foundation on New York's Draft Watershed Implementation Plan November 4,
2010

On behalf of the Chesapeake Bay Foundation's (CBF) more than 200,000 members please this letter as formal
comment on the Chesapeake Bay Nitrogen, Phosphorus and Sediment Maximum Daily Loads, New York Draft Phase 1
Watershed Implementation Plan (WIP) prepared by the New York State Department of Environmental Conservation
(DEC). Also, incorporate by reference the comments submitted by the Chesapeake Bay Foundation, Cho Clean Water
Coalition, and Rebecca Hanmer on the Chesapeake Bay TMDL, Docket no. E R03-OW-2010-0736.

We very much appreciate the dedication of the many state agency staff that contributed to t draft WIP. We further thank
the state for the opportunity to comment upon this critical wo Unfortunately, the draft WIP falls far short, not only of
achieving the necessary load alloc, for nitrogen, phosphorus, and sediment called for in the draft Chesapeake Bay Total
Maxin Daily Load (TMDL), but also in providing the necessary reasonable assurance that the prol policies, and other
necessary actions will be put in place by 2025.

As you know, the process of developing the Bay-wide TMDL actually began over a decade with a series of federal
judicial consent decrees and settlement agreements over impaired listings for many watershed states . See American
Canoe v. EPA, 54 F. Supp. 2d 621 (E.D. 1999). On June 28, 2000, the governors of Virginia, Maryland, and
Pennsylvania, the chai the Chesapeake Bay Commission, and the Mayor of the District of Columbia responded to
various decrees and agreements by signing, with the EPA Administrator, Carol Browner, the Chesapeake 2000
agreement which, among other things, committed to reduce nitrogen, phosphorus, and sediment sufficiently to remove
the Bay and its tidal tributaries from the impaired waters lists by 2010. In the fall of that same year, Governor Pataki of
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New York a formal agreement to work with the other jurisdictions to "achieve the nutrient and sedime reduction targets .
. .to achieve the goals of a clean Chesapeake Bay by 2010."

In December 2003, the EPA, New York and the other Bay jurisdictions agreed to the nitrogen phosphorus and sediment
allocations that became the basis for "tributary strategies," desigi remove the Bay and its tidal tributaries from the
impaired waters lists by 2010. New York its own tributary strategy in 2006. [FN1] There, New York observed that "to
meet Bay restorati goals, a substantial amount of nutrient reduction from New York is necessary." (p. 18) Th noted the
waste load and load allocations assigned by the Chesapeake Bay Program and be that its tributary strategy was a
practical means to meet those allocations. (p. 17) However Bay was not de-listed and the failure to achieve that goal
triggered the need to develop the TMDL - a process in which New York has been a full participant.

New York has raised concerns about the fairness of the TMDL allocation process. We find these concerns to be
unjustified. The TMDL load allocations were equitably and fairly distributed to the Bay jurisdictions, based on the
following 3 principles, paraphrased here: 1) the allocated loads should result in attainment of all applicable tidal water
quality standards; 2) major basins that contribute the most to the water quality problems must do the most to resolve
those problems; and 3) all tracked and reported reductions are credited toward achieving the assigned loads.

In its WIP, DEC complains that "...New York makes up about 10% of the total Bay watershed and receives less than 5%
of the total nitrogen allocation to the states. Whereas, Maryland, which makes up about 14% of the total Bay watershed,
receives more than 20% of the available nitrogen allocation." (p. 5) But, when you look at the reductions that must be
achieved, New York is doing disproportionately less than most other jurisdictions. Using the same comparison of New
York and Maryland, New York is responsible for roughly 4% of nitrogen load reductions from a 2009 baseline, whereas
Maryland needs to reduce its loads by almost 18%, even though, on a proportional and total load basis, Maryland made
greater progress reducing loads from 1985 until the present. In addition, if one looks at reductions needed on a "per
acre" basis - NY ranks 6 out of the 7 bay jurisdictions i.e., reductions equivalent to 0.6 Ibs N/per acre compared for
example with PA and DE who need to achieve reductions of 2.05 and 2.71 Ibs/per acre, respectively.

DEC has also argued that the necessary pollution reductions are unachievable for New York. We disagree. Taking
nitrogen reductions as an example, New York has to reduce nitrogen pollution by roughly 2.3 million pounds from 2009
levels. Modeling scenarios that simulated the maximum rate of implementation of pollution reduction practices in New
York would result in an additional 2 million pounds of N reductions. Hence, what NY is being asked to do, does not
equate to doing every practice on every acre of farmland. Furthermore, cleaning up New York's waters, many of which
are also degraded for nutrients and/or sediments, will improve local economies by enhancing recreational opportunities
associated with fishing, swimming, etc.

As described in DEC's most recent Watershed Inventory/Priority Waters List reports for the Susquehanna and
Chemung river basins, many of the streams, rivers and lakes are currently degraded due to agricultural activities. [FN2]
In the Chemung River Basin, sediment and nutrient-related impacts, primarily from agricultural activities, are affecting
about one-third of the basin river miles. For the Susquehanna River basin, the impacts are fewer; however, roughly
one-third of the rivers and streams in the basin have not been assessed. The list of waterways affected by agriculture
includes, but is not limited to:

- Madison County: Payne Brook and tributaries, Lebanon Reservoir, Ostelic River and tributaries
- Broome County: Whitney Point Lake, tributaries to lower Susquehanna River
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- Chemung County: Lower/Mainstem Chemung River, Seeley Creek
- Steuben : Cohocton River, Five Mile Creek, Twelve Mile Creek.

Many others waterways are also impacted by silt and sediment erosion. However, only a few of these impacted
segments are officially listed on the state's Section 303(d) list as impaired.

Reasons for this are twofold, first, as noted above many streams and rivers have not been assessed, and second, the
subjective method of listing that DEC employs . By its own admi "best professional judgment" is used in determining
whether waterbodies that violate disso oxygen standards should be listed as impaired. [FN3] This approach is overly
subjective. The Environmental Protection Agency in their guidance on this issue recommends the states clc articulate
their decision rules regarding listing and reasons for excluding data. [FN4] We believ York's listing process is flawed,
and, in fact, violates the Clean Water Act.

To restore local rivers and streams and, ultimately, the Chesapeake Bay, we strongly encou the state to provide the
necessary details in their WIP for how they will achieve the necess reductions by 2025, consistent with EPA's letters to
the Principals' Staff Committee of September 11, 2008, November 4, 2009, and April 2, 2010. New York's responsibility
to develop an adequate WIP that meets the Bay TMDL allocations and provides reasonable assurances of required
pollution reductions is founded on the firm requirements of federal |

The Clean Water Act (CWA or Act) [FN5] provides the basis on which the draft WIP must be evaluated. Enacted in
1972 to compel the restoration of the nation's waters, [FN6] the CWA reqi the states to establish water quality standards
and to take the necessary actions, including tl by upstream states, to ensure that the waters meet those standards,
thereby achieving CWA goals. [FN7] If a state does not promulgate water quality standards or falls short of CWA
requirements in doing so, EPA will set the standards for the state. [FN8] The CWA prescribes tlof technology-based
effluent limitations for most point sources discharges [FN9] and, if those measures do not achieve water quality
standards, the Act requires the use of water quality- controls under Section 303(d). [FN10]

The draft WIP forms part of the CWA's 8 303(d) TMDL program, which requires identific and listing of all impaired water
bodies within a state's borders. For each listed segment, S 303 and implementing regulations require the state to
establish a TMDL for specified pollutants. [FN11] A TMDL is the maximum amount of a pollutant -- from background,
point at nonpoint sources, together with a margin of safety -- that the water body can receive and st attain water quality
standards. [FN12] These requirements apply to both point and nonpoint sour pollution. [FN13] When triggered by CWA
requirements, the states and EPA are required to establish a TMDL, as courts have recognized. [FN14]

Once a TMDL is established and approved by EPA, the affected states must adequately implement it to ensure water
quality goals are attained. Thus, CWA 8 303(e)(1) requires each state to have a continuing planning process that
results in implementation plans for all navigable waters within state boundaries, which include effluent limitations and
compliance schedules as required, § 303(d) TMDLs for pollutants, and "adequate implementation, including schedules
of compliance, for revised or new water quality standards,” including those of downstream states. [FN15] Resort to a
TMDL is the CWA's "backup" strategy for achieving water quality standards; it is invoked when point source permits and
best management practices (BMPs) for non-point sources (NPS) have not succeeded. [FN16] Accordingly, EPA may
only approve a state-submitted implementation plan that provides assurances it will succeed in "implement[ing]
applicable water quality standards.” [FN17]
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What constitutes reasonable assurances will vary depending on the water body and the pollution sources at issue.
[FN18] In the case of TMDLs for waters impaired only by point sources, National Pollutant Discharge Elimination
System permitting may be sufficient to provide reasonable assurance that the TMDL's waste load allocations will be
achieved. For waters impaired by both point and nonpoint sources, a TMDL may not allocate WLAs based on an
assumption that NPS load reductions will occur unless the TMDL provides reasonable assurances that NPS control
measures will achieve expected load reductions. [FN19] The bottom line is clear, however: To carry out CWA's
command to ensure water quality standards are attained, EPA must be able to determine that a plan's claimed load
allocations are not based on excessively optimistic hopes concerning the amount of NPS pollutant reductions that will
occur. "If the reductions embodied in load allocations are not fully achieved because of a failure to fully implement
needed NPS controls, the collective reductions from point and NPS will not result in attainment of the water quality
standards.” [FN20]

The current draft WIP from New York does not satisfy the requirements of the Clean Water Act. For one, it fails to
achieve the necessary allocations for nitrogen, phosphorus and sediment and two, it fails to provide the necessary
reasonable assurance that the required reductions will be achieved.

We sincerely hope that the final WIP submitted to EPA is sufficient, so as to avoid the nee, EPA to invoke the
"backstop" provisions in its proposed TMDL.

[FN1] New York State Tributary Strategy for Chesapeake Bay Restoration.

[FN2] http://www.dec.ny.Qov/chemical/36746 .htm1 and http://www.dec.ny.gov/chemical/36734.htm1

[FN3] http://www.dec.ny.gov/docs/water_pdf/fasmtmeth09.pdf

[FN4] http://www.epa.gov/owow/tmdl/2006IRG/report/2006irg-report.pdf

[FN5] 33 U.S .C . 88 1251, et seg.

[FN6] 33 U.S .C . 88 1251(a)(2) and 1313(c)(1) (CWA goal is to "restore and maintain the chemical, physical and
biological integrity of the Nation's waters").

[FN7] 33 U.S.C. 88 1251(a), 1312, 1313; 40 C.F.R. 88 122.44, 130.3, 131.2.

[FN8] 33 U.S.C. 88 1303(b), (c)(3)-(4).

[FN9] 33 U.S.C. § 1311(b)(1).

[FN10] 33 U.S .C .8 1313(d).

[FN11] 33 U.S.C. § 1313(d)(1)(C). Development of a TMDL is mandatory when triggered by the CWA. See Nat,
Resources Defense Council v. Fox, 909 F. Supp. 153 (S.D.N.Y. 1995) (EPA must establish TMDLs based or
Congress's use of the word "shall" in Section 303); Alaska Center for the Environment v. Reilly, 762 F. Supl (W.D. Wa.
1991) (EPA has a mandatory duty to promulgate TMDLS).

[FN12] See 33 U.S.C. § 1313 (d)(1)(C). Effluent limits in NPDES permits must be consistent with "assumptions
requirements” of any "available waste load allocation" in an approved TMDL. 40 CFR § 122 .44(d)(1)(vii)(B)

[FN13] E.g., Pronsolino v. Nastri, 291 F. 3d 1123 (9th Cir. 2002).

[FN14] E.g., Natural Resources Defense Council v. Fox, 909 F. Supp. 153 (S.D.N.Y.1995) (EPA must establish TMDLs
based on Congress's use of the word "shall" in CWA § 303); Alaska Center for the Environment v. Reilly, 762 F. Supp.
1422 (W.D. Wa. 1991) (EPA has a mandatory duty to promulgate TMDLS); Sierra Club v. Hankinson, 939 F. Supp. 872,
873 (N.D. Ga. 1996) (To attain CWA goals, EPA must ensure that TMDLs are implemented).

[FN15] See 33 U.S.C. 88 1251(a), 1313(e)(1) and 1313(e)(3)(C),(F); 40 C.F.R. Part 130.6(b),(c) (TMDLs must be
included in Water Quality Management Plans used to direct implementation).

[FN16] See 33 U.S.C. § 1313(d)(1)(A); 40 C.F.R. 130.7(b)(1).
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[FN17] See 33 U.S .C . § 1313(d)(2).

[FN18] See Guidelines for Water Quality-Based Decisions: The TMDL Process (EPA Office of Water Regulations and
Standards) ("1991 Guidance").

[FN19] Guidelines for Reviewing TMDLs Under Existing Regulations Issued in 1992, U.S. E.P.A. (2002), available at
http://www.epa.gov/owow/tmdl/guidance/final52002.html.

[FN20] See Correspondence, dated November 9, 2009, from EPA to xx at 5.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0734.001.001

Author Name: Augenstern Robert
Organization: Southern Tier East Regional Planning Development Board (STEPDB)

Southern Tier East Regional Planning Development Board (STERPDB) recognizes the importance of a healthy and
thriving Chesapeake Bay and commends the efforts to restoring the Bay's ecosystem. However, we feel that the EPA's
draft TMDL is inequitable, unattainable, and threatens to be punitive to our State and our local economies. We support
the position of the New York State Department of Environmental Conservation (NYS DEC) and its water quality
partners, and their assessment as put forward in the draft Watershed Implementation Plan.

Response

See response to Comment No. 0080-cp.001.002

Comment ID 0734.001.005

Author Name: Augenstern Robert
Organization: Southern Tier East Regional Planning Development Board (STEPDB)

Therefore, in regard to the establishment of the Chesapeake Bay TMDL in NYS, STERPDB stands by the assessment
of the NYS DEC and its water quality partners as set forth in the draft Watershed Implementation Plan. Furthermore, we
urge the EPA to work with NY to develop a plan that will restore the Bay in a manner that is not an unbearable burden
on NYS communities.

Response

See response to Comment No. 0080-cp.001.002
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Comment ID 0746.1.001.003

Author Name: Carl Jimmie
Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

NYSDEC and other Statewide Programs

Many of the State-wide and regional programs to support the Bay TMDL program are described in the draft New York
Phase | Watershed Implementation Plan (NY WIP) submitted in September 2010 by the New York Department of
Environmental Conservation (NYSDEC) to support the Bay TMDL program. Just a few of these programs are listed
below. Please refer to the proposed NY WIP for more details on these programs.

1. Dishwasher Detergent and Nutrient Runoff Law

In keeping with its long standing practice of being proactive and a leader on environmental issues which affect the State
and its regional neighbors, the New York Legislature, during its 2010 session, passed the "Dishwasher Detergent and
Nutrient Runoff Law" [FN3]. This law updated New York's existing ban on phosphorus in most detergents, by expanding
the prohibition to dishwasher detergent which was not in common usage when the first ban was passed in the early
1970s. Studies have shown that dishwasher detergents can account for 9 to 34% of total phosphorus in municipal
wastewater. It also banned, with few exceptions, the use of phosphorus containing lawn fertilizers in New York
beginning on January 1, 2012. Lawn fertilizer typically contains up to 3% phosphorus and can account for up to 50% of
the soluble phosphorus in stormwater runoff from lawn areas [FN4].

2. 2008 Revision of Wastewater Treatment Plant Discharge SPDES Permits

Twenty-eight "Bay Significant”" wastewater treatment plant have been identified in the Draft Bay TMDL. Twenty six of
these are municipal wastewater treatment facilities and two are agricultural-related industrial facilities. In 2008 NYSDEC
began issuing SPDES permit modifications to these WWTPs that require maintenance of current nutrient removal
performance by including nutrient Action Levels based on recent effluent data. These modified SPDES Permits also
include a schedule of compliance requiring the implementation of nutrient removal optimization with a goal of achieving
effluent levels of 12mg/L nitrogen and 2.0 mg/L of phosphorus. Finally, these permit revisions also require the
submitting of reports with the results of an engineering analysis of feasibility and costs of greater levels of treatment. A
conceptual design which would allow nutrient on effluent level to fall to 5.0 mg/L total Nitrogen (Nt) and 0.5 mg/L total
Phosphorus (Pt). The intent of the engineering evaluation is to gather reliable facility specific data, including costs, to
help NYSDEC identify appropriate site-specific remedies and priorities of subsequent capital investment in such
significant infrastructure.

3. New York Has a Strong CAFO SPDES Permitting Program Which Is Working
New York State is now into the third five-year cycle of the State Pollution Discharge Elimination System (SPDES) permit

for concentrated animal feeding operations (CAFOs). The New York permitting program applies to both medium and
large CAFOs. As required in the most recent (2009) State (ECL) version of this permit [FN5]:
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Medium CAFOs newly authorized under this ECL General Permit must: (1) have all nonstructural practices identified in
the CNMP fully implemented, unless the Agricultural Environmental Management (AEM) certified planner and the owner
and operator determine that a structural practice not yet scheduled to be installed is required in order for the
nonstructural practice to be fully operational, (2) be in compliance with the implementation schedule requirements in
Part 1II.C. of the ECL General Permit and (3) be appropriately operating and maintaining all practices implemented prior
to obtaining permit coverage.

Large CAFOs newly authorized under this ECL General Permit will need to have a fully implemented CNMP prior to
obtaining permit coverage.

In 2005 a Senior Extension Associate with PRODAIRY in the Cornell University Department of Animal Science and
others described the successes of the New York CAFO SPDES permitting program to that point in time:

Implementing this aggressive permitting program has been challenging, but it has proceeded exceedingly well.
Participation of large CAFOs in the permitting process is believed to be 100 percent. The vast majority of medium and
large CAFOs have developed a Comprehensive Nutrient Management Plan (CNMP), and many have implemented
dozens of structural and managerial practices with numerous more changes scheduled through 2009 and beyond.
Reports indicate that farm inspections by personnel from the Department of Environmental Conservation (DEC) find
that most operations are making good progress, with some experiencing a few minor, mainly technical violations.
Dozens of private and public sector planners regularly attend training sessions to keep up to date on the latest
developments in CAFO planning, science, and policy. The annual Northeast Region Certified Crop Advisor Training
held in December and the annual Water Quality Symposium in March offer numerous hours of beginner and advanced
CNMP training, including updates on new research, tools for planning, and environmental related sessions. A strong
partnership has developed between the New York State Departments of Agriculture and Markets and Environmental
Conservation, the U.S. Department of Agriculture Natural Resources Conservation Service (NRCS), Cornell University
and Cornell Cooperative Extension (CCE), the New York State Soil and Water Conservation Committee, and soil and
water conservation districts (SWCDs). This partnership fosters communication links among the organizations so that
multiple priorities and perspectives can be balanced. [FN6]

4. Local Water Quality Improvement Efforts

In addition to the above State-wide efforts, a number of local entities have contributed to the ongoing efforts to reduce
nutrient and sediment discharges to the Bay watershed over the last twenty-five years, which are discussed throughout
these comments.

a. NY Soil & Water Conservation Districts and Farm Bureau Programs

The New York Farm Bureau is a non-governmental, volunteer organization financed and controlled by member families
for the purpose of solving economic and public policy issues challenging the agricultural industry. For over 65 years,
New York State's 58 County Soil & Water Conservation Districts have been providing assistance to landowners,
organizations, businesses and local government in the management of natural resources. Established under State law
as local government subdivisions, Districts have the unique ability to work on both public and private lands to implement
conservation programs that address local needs, while advancing state and federal objectives for protecting natural
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resources.

Because of their proven ability to identify potential concerns, and implement solutions that serve to correct and prevent
problems, Districts are the local go-to agency for an expanding range of issues. Districts are taking a proactive
approach to meeting growing community needs, along with an increased workload resulting from new state and federal
requirements, by broadening their programs and technical services. In addition to expanding assistance in traditional
focus areas such as agriculture, Districts are diversifying into emerging issues including:

 stream and riparian area restoration

« storm water management

« watershed management

» wetland protection and mitigation

« drinking water protection

« habitat protection and enhancement

e emergency action planning

« flood protection and emergency response
« forest management and urban forestry
* onsite wastewater systems

» open space and farmland protection

Within the 16 County SWCD located in the Bay Watershed, well over 40 million dollars has been invested in our Ag
Communities, Stormwater Management, Stream Stabilization, and Wetland Restoration since 1985.

b. The Chemung County Stormwater Coalition

This stormwater Coalition was formed in 2002 to address the Phase Il Construction Permit requirements for the MS4's
in Chemung County. Its Stormwater Team has been includes a NYS licensed engineer, an environmental educator, and
an erosion/sediment control technician that serves the municipalities of Chemung County. The MS4s in Chemung
County include the City of Elmira, the Town of Elmira, the Town of Southport, the Town of Big Flats, the Chemung
County Department of Public Works, the Town of Horseheads, the Town of Horseheads, the Town of Millport, the
Village of Elmira Heights, the Village of Wellsburg, and the Town of Ashland. The mission of the Coalition is to protect
and improve water quality and natural resources in Chemung County with the involvement of citizens and agencies
through planning, education, coordination, funding, project implementation and advocating for our water resources
through a Stormwater Management Program. For each of the last 3 years, the eighteen municipalities within Chemung
County have supported the Stormwater Team, each paying a portion of the $300,000.00 per year budget for the
Coalition. Between this and other funding, well over a million dollars has been spent on Stormwater over the past three
years.

c. Upper Susquehanna River Coalition
The mission of the Coalition is to protect and improve water quality and natural resources in the Upper Susquehanna
River Basin with the involvement of citizens and agencies through planning, education, coordination, funding, project

implementation and advocating for our water resources. The USC integrates 3 major focus areas: Wetlands, Streams
and Agriculture. To continue to promote clean water conservation in the Upper Susquehanna Watershed, the USC
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districts use a multiple barrier approach to address nonpoint source issues. This approach addresses water quality
issues at the source, across the landscape, focusing on the stream corridor, and is promoted programmatically through
research, outreach and training.

d. Efforts at Municipal Wastewater and Water System Operations within the New York Portion of the Bay watershed

A number of municipal wastewater and water systems within the New York State portion of the Bay watershed have
taken voluntary actions with the objective of reducing their nutrients levels discharged to the Chesapeake Bay
watershed. Some of these are briefly described in Appendix A. [Comment Letter contains additional information in the
form of an attachment. See original comment letter 0746.1)

[FN3] Chapter 205 of the Laws of New York 2010, signed by the Governor on July 15,2010.

[FN4] Source: NYSDEC Factsheet on the new law at http://www.dec.ny.gov/chemical/67239.html.

[FN5] Source: NYSDEC Factsheet on the 2009 ECL CAFO permit (Permit No. GP-0-09-00l). Available at
http://www.dec.ny.gov/docs/permits_ej_operations_pdf/eclcafofsheet.pdf.

[FN6] Source: Clearwaters, a publication of the New York Water Environment Association, Spring 2005. Available at
http://lwww.nywea.orgiclearwaters/05-1-spring/NY CAFO.pdf.

Response

See response to Comment No. 0267.1.001.025

Comment ID 0746.1.001.019

Author Name: Carl Jimmie
Organization: Southern Tier Chesapeake Bay TMDL Commenting Coalition

Similarly the TMDL should not identify which WWTPs have to do what the draft NY WIP calls "Beyond Phase I"
phosphorous or nitrogen reductions.

Response

New Y ork still had a nitrogen and phosphorus gap in its final Phase | WIP submission. Therefore, EPA was required to place a
wastewater treatment plant gross WLA backstop in the final TMDL to close the gap. However, implementation of the TMDL/WLA
backstop will be deferred until after the Phase 2 WIP is completed. In the interim, existing State permits which reguire treatment
optimization, engineering evaluations to improve nutrient removal, and the implementation, within 18 months of permit effective
date, of the recommendations from the engineering evaluations, will govern. EPA does not identify which facilities may require
additional treatment controlsin the final TMDL.
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Comment ID 0746.1.001.028

Author Name: Carl Jimmie
Organization: Southern Tier Chesapeake Bay TMDL Commenting Codlition

The attachment to NY's draft WIP, entitled A Nonpoint Component to the New York CB WIP - Suggestions for
Agricultural and Wetland Best Management Practice Implementation to Reduce Nutrients and Sediment Load (2010),
Must be Considered an Integral Part of the Draft WIP But Its Implementation Limited to Voluntary Actions

These "suggestions"” represent realistic and achievable agriculture related N/P/Sediment reductions practices that are
expected to achieve the levels of reduction forecasted by NYSDEC in the draft WIP. The BMPs discussed in this
document represent the likely maximum practical N/P/Sediment reduction from the remaining farms in the watershed.
They were intended, however, to continue to be implemented as voluntary actions with participation encouraged by
educational outreaching and the incentive of partial matching funds.

Response

This attachment was not included in New Y ork's submitted final Phase | WIP. Because this attachment was not submitted as part of
the final Phase | WIP, it is not being considered by EPA.

Comment ID 0763.001.002

Author Name: Child Laura
Organization: Otsego County, New Y ork

New York State's working group, consisting of the New York State Department of Environmental Conservation, New
York State Department of Agriculture and Markets, individual Soil and Water Conservation Districts from across the
southern tier, the Upper Susquehanna Coalition and Cornell University, has submitted a Watershed Implementation
Plan (WIP) that is rooted in science, an understanding of the trends in agriculture, demographics, land-use and climate
in New York, is reasonable, realistic and based on available funds; and

WHEREAS, the EPA rejected the WIP as grossly deficient and proposes such 'backstop' measures as a ban on winter
spreading of manure, CAFO style regulations for all animal operations, significant expansion of Municipal Separate
Storm Sewer System (MS4) regulations to small communities, significant retrofitting of infrastructure for existing MS4
communities and the purchase, installation and maintenance state-of-the-art technology for municipal Waste Water
Treatment Plants;

Response

See response to Comment No. 0080-cp.001.002 and 0287-cp.001.003
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Comment ID 0771.001.001

Author Name: Bertoni John
Organization: Village of Endicott, New Y ork

The Village of Endicott recognizes the importance of a healthy and thriving Chesapeake Bay and commends efforts to
restore the Bay ecosystem. However, we feel that the EPA's draft Total Maximum Daily Load (TMDL) is inequitable,
unattainable, and threatens to be punitive to our State and our local economies. We support the position of the NYS
Department of Environmental Conservation and its water quality partners, and their assessment as put forward in the
draft Watershed Implementation Plan.

Response

See response to Comment No. 0080-cp.001.002.

Comment ID 0771.001.005

Author Name: Bertoni John
Organization: Village of Endicott, New Y ork

New York State has put forth a concerted effort to devise a draft Watershed Implementation Plan that sets forth goals to
achieve realistic and attainable results, yet still has fallen short of the EPA's desired reductions. Due to the already low
pollutant levels in New York, these required reductions cannot be met, and therefore, the extreme expense associated
with the mandates will be fruitless. Rather than imposing a penalty for the great strides that have been achieved, the
successes that have been accomplished in New York should be held as a model for other jurisdictions in the
Chesapeake Bay Watershed.

The restoration of the Chesapeake Bay requires the participation of all partners and jurisdictions located in the Bay
watershed. In order to move forward in confidence, the TMDL load allocations need to be viewed as equitable and
affordable by all parties involved.

Therefore, in regard to the establishment of the Chesapeake Bay TMDL in New York State, The Village of Endicott
stands by the assessment of the NYS Department of Environmental Conservation and its water quality partners as set
forth in the draft Watershed Implementation Plan. Furthermore, we urge the EPA to work with New York to develop a
plan that will restore the Bay in a manner that is not an unbearable burden on New York State communities.

Response

See response to Comment No. 0080-cp.001.002.
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20.2 - PENNSYLVANIA
Comment | D 0064-cp.001.006

Author Name: Hutchins Lawrence
Organization: Quail's Nest Industries

Pennsylvania's WIP needs to include better mechanisms to account for the use of non-cost share, voluntary BMPs by
forest landowners and harvesters.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0067.1.001.016

Author Name: Venezia Carmen

Organization: Global Tungsten & Powders Corporation (GTP)

While it is not perfect, we support in principle the Pennsylvania WIP as the only plan on the table that has a chance of
ultimate success.

We support a watershed implementation approach that fairly distributes responsibilities, and where all contribute to the
solution - a plan that incorporates actions that are reasonable and cost-effective. We believe that the Pennsylvania WIP
is generally on the right track.

Response

Thank you for your comment supporting Pennsylvania s WIP. While EPA agrees that there were some good elementsin
Pennsylvania s WIP, there were some elements that did not meet the expectations outlined in EPA’s November 4, 2009, WIP
expectations letter sent to each jurisdiction or meet all of the eight elements outlined in EPA’s April 2, 2010, Guide for Evaluation
of the Phase | Watershed Implementation Plans. Where EPA determined that ajurisdiction did not meet its target allocations or did
not provide adequate reasonabl e assurance, EPA calculated that jurisdiction’s draft backstop allocations by relying on the adequate
portion(s) of the jurisdiction’s draft Phase | WIP, where possible, and supplementing any remaining shortfall or insufficient amount
of reasonable assurance with its allocation adjustments and determinations of reasonabl e assurance to achieve the necessary
reductions. Although a number of backstop options existed, EPA primarily relied on decreasing the WLASs to the point sources.
EPA did that because point sources are the pollutant discharging source sector for which the CWA gives EPA the clearest authority
to ensure implementation of needed controls.
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That being said, PA and EPA worked hard to improve the Pa WIP. Fortunately the final WIP is much improved and therefore, EPA
has chosen to reduce or remove the backstops that were in the draft TMDL. The final assessment of the state WIP and EPAs
backstop decisions can be found in Section 8.

Comment ID 0070.1.001.001

Author Name: Hughes Robert
Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

As the Executive Director of the Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR) for the last 13
years, who has spent the majority of his time working in the Chesapeake Bay Watershed on abandoned mine
reclamation, watershed restoration, environmental education, environmental action projects, stream restoration, and
abandoned mine drainage remediation projects, in partnership with a myriad of organizations from the Federal, State,
County, and local grassroots level, | would like to respectfully submit comments on the Pennsylvania Department of
Environmental Protection's Draft Chesapeake Bay Watershed Implementation Plan (draft WIP).

EPCAMR works to provide technical and administrative support to the Conservation Districts, coordinate reclamation
activities, establish a public education outreach program within the schools, and to rejuvenate local watershed groups,
primarily in those areas where streams are adversely affected by abandoned mine siltation and abandoned mine
drainage. EPCAMR works together with nearly 75 local groups to inform and educate the public and to organize
environmental interests relative to the purpose and value of specific reclamation, remining, and remediation techniques
being proposed for sites in their local community.

| am a lifelong resident of the Wyoming Valley, and am particularly knowledgeable about the past mining impacts on the
water quality of the Susquehanna River and its tributaries, having an extensive background in anthracite mining
geology, aquatic biology, history, and underground hydrogeology of this area. As the Executive Director of EPCAMR, |
have had the opportunity for many years to Chair the PA DEP's 319 Non-Point Source (NPS) Liaison Resource
Extraction Workgroup Subcommittee that updated the PA DEP and US EPA Region Il on project successes, outreach
efforts, new innovative treatment technologies, implementation plans, watershed assessments, and networking
opportunities that were convened on a yearly basis. | am also a member of the PA DEP's Mining Reclamation Advisory
Board, as an Alternate Member appointed by the State Conservation Commission and have been a technical advisor
and Ad Hoc Reclamation Committee member to the full MRAB for over a decade. | also sit on the Susquehanna River
Basin Commission's Water Quality Advisory Committee and have done so for many years. A majority of EPCAMR's
workload has been contained within the Susquehanna River Basin, and therefore, the Chesapeake Bay Watershed.
EPCAMR Staff have assisted County Conservation Districts over the years to develop their Chesapeake Bay Tributary
Implementation Strategies as well, providing statistical analyses of GIS data on stream segment impairments by cause
and assisting with making recommendations on how to implement best management practices (BMPs) for those
impairments, be it AMD treatment, land reclamation, agricultural impacts, stormwater runoff, streambank erosion, and
riparian buffer establishment.

EPCAMR is aware that Pennsylvania's draft WIP was prepared to address the EPA's expectations for the Chesapeake
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Bay Total Maximum Daily Load (TMDL), scheduled for publication in December 2010. EPCAMR has reviewed many
TMDL Reports for watersheds in our region and provided water quality data, field reconnaissance support, GIS
Mapping assistance to staff biologists of the Susquehanna River Basin Commission, and recommendations to the PA
DEP Section 319 NPS Program water pollution biologists on stream segments previously impacted by AMD for removal
from the Federal List of Impaired Waters due to our analyses of water quality improvements and aquatic insect
population improvements over time, as well as due to the increase in the number of AMD remediation treatment
systems that were constructed to reduce the loading rates of common metals (iron, aluminum, and manganese) found
in AMD to our impaired watersheds.

EPCAMR understands that the US EPA directed the states to develop a Phase 2 WIP which will further subdivide the
loads by local area (county). We also understand that these will NOT be regulatory allocations to each of the counties.
Rather, they are to inform local implementers (e.g. municipal elected officials and planning agency personnel, county
conservation districts and planning commissions) and organizations like ours, or community watershed organizations, of
the nutrient, metal, and sediment loads generated by their geographical area so we can help implement or plan
appropriate actions to reduce the loads. Local implementation efforts should focus on compliance with existing rules
and regulations, as well as seeking opportunities for additional management actions from EPA's standpoint. Community
groups are not trying to disobey or break current or existing rules and regulations, their watersheds, rivers, and streams,
are already in non-compliance, from the standpoint that they do not have clean water available to them for a multitude
of uses that others enjoy across the Commonwealth in healthier watersheds with minimal impacts.

AMD is "abandoned" mine drainage. Communities are not trying to force compliance on anyone; groups like ours are
trying to develop landowner relationships and agreements to allow for the construction and remediation of AMD on
parcels of their properties where the discharges emanate from, for the betterment of the entire community and
watershed. However, they need some protections and compensation for the perpetual loss of the use of those particular
parcels for them to get on board with our recommended implementation projects. The Commonwealth of PA would be
very hard pressed to force a single landowner where an AMD discharge comes to the surface and flows across their
land into compliance, when the underground mine water complexes, from which the water flows could be miles away in
all directions, and take in many additional landowners on the surface. That is why voluntary cooperation by landowners
is of the utmost importance to our partnerships with local community groups and municipalities.

Community awareness of the problems and the potential solutions to the impacts left by past mining practices is needed
in our region. Most elementary aged school children do not even know what water pollution is. Sure they know that the
streams are orange, red, and yellow, and have been told anecdotal stories by their parents or grandparents about the
dangers of hanging around the local streams because of the mining impacts, but what they do not know is that they can
become a part of the solution to cleaning up and restoring their own watersheds. EPCAMR has made it a point in our
environmental education and outreach efforts to take school aged children and their teachers in our underserved, more
impoverished, and underrepresented school districts to the streams within their local watersheds to teach them about
historical mining impacts, water quality, fishery biology, stream ecology, and community volunteerism. This is where the
focus should be. I've been in the schools for over a decade and you would be shocked to find that most elementary
aged students do not even know the name of the Susquehanna River or their home watersheds in which they live.
None of them have even heard of the Chesapeake Bay. Therefore, EPCAMR believes that a placed-based
Environmental Education component should be involved in the WIP, not just loading reductions. We need increases in
awareness of the problem in the communities where we want to treat the water.
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EPCAMR is currently working with the SRBC to develop an Anthracite Region AMD Remediation Strategy. EPCAMR
and the SRBC are in the process of developing a strategy to assist in the cost-effective restoration efforts for AMD
areas by identifying watersheds where reclamation activities would result in the greatest water quality improvements.
We would like to seek additional funding to develop a comprehensive Mine Pool Evaluation of the Northern and Eastern
Middle Anthracite Coal Fields. By June of 2011, EPCAMR will be reporting on and completing a comprehensive
underground mine pool evaluation report for the Southern and Western Middle Anthracite Coal Fields, based on best
available mapping and water quality resources available. The anticipated evaluation would dovetail with the proposed
remediation strategy as SRBC would be able to assess the potential for augmenting low flows during droughts and for
the possible use of small-scale hydroelectric power production at selected sites to provide revenues that would help to
offset treatment costs and reduce waste allocation loads. Tom Clark, AMD Coordinator for the SRBC is working side by
side with EPCAMR on these two complimentary efforts and is continuing to seek additional funds to complete the work
plans.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0070.1.001.004

Author Name: Hughes Robert
Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

EPCAMR would like to be more actively involved with the Phase 2 WIP Implementation in partnership with the US EPA
from December 2010 until 2017 and learn about the details on how it will be phased into the communities and the
watersheds impacted. This involvement by EPCAMR is contingent upon being able to secure additional funding to
support our full-time staff of two to continue providing the expertise and community support that we have been doing
since 1997 in the NorthCentral and NorthEastern parts of PA impacted by past mining. While it's formidable that the US
EPA has looked ahead towards the second stage of implementation that will extend from 2018 to 2025, when controls
will be implemented to reduce loads from the interim to final target levels. EPCAMR does not have the ability to see that
far into the future.

EPCAMR wants to believe that Pennsylvania is committed to protecting and enhancing our streams and watersheds
and that the efforts here at home will in turn help in further restoring the Chesapeake Bay by 2025. There is no doubt in
my mind that over the years, significant progress has been made to reduce nitrogen and phosphorus pollution of the
local waters in the Pennsylvania watershed. EPCAMR believes that more attention needs to be paid to metal allocation
loads in the tributaries of the Chesapeake Bay Watershed where the AMD impacts are. EPCAMR realizes that it is a
difficult concept to understand when it comes to relating AMD to the Chesapeake Bay, but all you have to do is look at
the legacy sediments and coal silt that is located behind every dam on the Susquehanna River from here to Maryland to
realize that if those dams were not in place, that the coal fines, silt, acidity levels, and metals contamination would be
much greater at the mouth of the Bay. In all of the Tributary Strategies developed by EPCAMR and our supporting
Conservation Districts, many recommendations were made to implement strategies to remediate AMD problems in the
tributaries, but not many were followed through on due to lack of funding and or lack of prioritization. More needs to be
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done.

Response

See response to Comment No. 0302.1.001.008 regarding Phase |1 WIPs.

The pollutants of concern for the Chesapeake Bay TMDL are nutrients — nitrogen and phosphorous — and sediment. If Bay
segments are impaired for other pollutants, EPA expects that jurisdictions will develop separate TMDL s to address those pollutants.

See response to Comment No. 0230.1.001.054 regarding management plans for dams located along the Susquehanna River.

Comment ID 0070.1.001.007

Author Name: Hughes Robert
Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

In the Anthracite Region, we cannot thank some of our regional co-generation facilities enough for the great job they do
in reclaiming abandoned mine lands. These private companies are not obstacles, they should be considered one of the
greatest assets we have in our region. Let us not forget that much of this work has been completed at no cost to the
state or taxpayers. The backlog of reclamation needed for the nearly 190,000 acres of abandoned mine lands left
unreclaimed in PA and over 5,500 miles of streams impacted by AMD is projected to cost more than $3,000,000,000 in
PA, and that only includes the Priority 1 and Priority 2 Sites. There are still nearly 11 Million Tons of CFB-ash has being
beneficially used at abandoned mine sites throughout PA. Over 2 Billion Tons of waste coal has been burned as an
alternative energy fuel source in PA.

Approximately 4500 acres of waste coal piles have been reclaimed in the last 20 years. PA DEP estimates that is costs
around $20,000 to clean up just one acre of abandoned mine lands. This estimate does not include the elimination of
AMD that has detrimentally impacted our streams and rivers. For example, in the Wyoming Valley, Luzerne County, PA,
hundreds of acres of abandoned culm banks have literally disappeared. The once dirty, ominous, abandoned mine land
features that have dominated the landscape for nearly eight decades and blocked the beautiful view of the
Susquehanna River from the East side of the Valley from the West, have been reclaimed utilizing coal ash for
abandoned mine reclamation. People can travel the local highways and Interstate 1-81 and now see clear cross the
Wyoming Valley. Northampton Generating Supply Company, separated the culm, hauled it away, brought back the ash,
compacted in lifts on the same site in which it came from, filled the mine voids, and reclaimed the site. It was a win-win
situation. In the land beneath these culm banks, there's economic and environmental value.

Within the culm banks, there is energy to be recycled, and in the continued removal of these eyesores, EPCAMR sees
great satisfaction in the reclaimed aesthetic look for Northeastern PA and across the State of PA as a whole. We should
concentrate our efforts on reclamation of these undeveloped acres for social, economic, as well as environmental uses.
Expanding and reconnecting our communities separated by mountains of culm, creation of open space areas, wildlife
habitat enhancement, water quality improvements, improving the areas quality of life, recreational opportunities, stream
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restoration, and economic development of these abandoned mine lands should be of the utmost importance.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0070.1.001.017

Author Name: Hughes Robert

Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

Resource extraction activities and abandoned mine lands (AML) have the potential to release sediment into nearby
surface waters. EPCAMR firmly believes that abandoned mine drainage (AMD) from AML can impair the ability of
streams to assimilate these nutrients effectively. My reason for repeating some of the information in the draft TMDL WIP
Report is so that the general public interested in the abandoned mine issues can hone in directly on parts of the draft
that could potentially impact their local watersheds, so | apologize for some redundancy, however, in this case | think it
is warranted.

Reclamation methods include PA DEP's primary efforts to improve water quality through reclamation of abandoned
mine lands (for abandoned mining) and through the National Pollution Discharge Elimination System (NPDES) permit
program (for active mining). EPCAMR currently receives the majority of its funding for projects designed to achieve
water quality benefits from the US EPA Section 319 Grant Program and Pennsylvania's Growing Greener Program.
Federal funding is from the Department of the Interior's Office of Surface Mining (OSM) for reclamation and mine
drainage treatment through the Appalachian Clean Streams Initiative and through Watershed Cooperative Agreements
have also been a part of EPCAMR's historical funding streams to work with community groups to design, build,
construct, operate and maintain AMD treatment systems within the Chesapeake Bay Watershed.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0070.1.001.019

Author Name: Hughes Robert

Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

The primary concept employed by the mining program in dealing with sediment issues is prevention. The permitting
process provides the framework for the necessary measures, typically collection ditches and sedimentation ponds, to
have effective controls. Standard BMPs are employed on most permits. Coal mining permits and large noncoal permits
typically include site-specific engineered Erosion and Sedimentation control plans.
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There are about 1,750 permitted mine sites in Pennsylvania in the Bay watershed. Each of these permits include Best
Management Practices for prevention of erosion and sedimentation. These permits also include revegetation plans to
stabilize the post-mining reclamation area. There are about 475 mining sites in the Bay watershed for which there are
NPDES permits. These permits include effluent limits for suspended solid and/or settleable solids. These measures
prevent contributions of sediment in the watershed.

The point of planning and permitting is to prevent increased sediment loads as the level of earth disturbance increases.
Mine sites and oil and gas development sites are subject to permitting which minimizes their impact on loads. In the
case of coal mining, most new mine permits include some remining where AML is reclaimed in the course of mining.
While the potential impact of the earth disturbance for mining is temporary, the overall improvement (i.e. the reclamation
of AML) is permanent.

Funding/Staffing

DEP BAMR, which administers the program to address the Commonwealth's abandoned mine reclamation program,
has established a comprehensive plan for abandoned mine reclamation to prioritize and guide reclamation efforts for
throughout the Commonwealth to make the best use of valuable funds
(http://www.portal.state.pa.us/portal/server.pt/community/pennsylvania%?27s_comprehensive_pl
an_for_abandoned_mine_reclamation/13964). In developing and implementing a comprehensive plan for abandoned
mine reclamation, the resources (both human and financial) of the participants must be coordinated to insure cost-
effective results.

EPCAMR and WPCAMR assisted in the development of the PA Comprehensive Plan for Abandoned Mine
Reclamation. EPCAMR and WPCAMR have served as the local liaison for the Commonwealth of PA for more than 20
years in WPCAMR's case, and for more than 14 years, in the case of my organization. | was previously employed by
the PA DEP Bureau of Abandoned Mine Reclamation's Wilkes-Barre Office in the Northeast Region as a Science Intern
in 1993 and as a Hydrogeological Intern for the Hawk Run District Mining Office in Western PA, now the Moshannon
District Mining Office, in 1994 and 1995, prior to graduating from Penn-State.

The following set of principles guides this decision making process:

-Partnerships between DEP, EPCAMR, WPCAMR, watershed associations, local governments, environmental groups,
other state agencies, federal agencies, & other groups organized to reclaim abandoned mine lands are essential to
achieving reclamation & abating acid mine drainage in an efficient & effective manner.

-Partnerships between AML interests and active mine operators are important and essential in reclaiming abandoned
mine lands.

-Preferential consideration for the development of AML reclamation or AMD abatement projects will be given to
watersheds or areas for which there is an approved rehabilitation plan.

-Preferential consideration for the use of designated reclamation monies will be given to projects that have obtained
other sources or means to partially fund the project or to projects that need the funds to match other sources of funds.
-Preferential consideration for the use of available monies from federal and other sources will be given to projects
where there are institutional arrangements for any necessary long-term operation and maintenance costs.
-Preferential consideration for the use of available monies from federal and other sources will be given to projects that
have the greatest worth.
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-Preferential consideration for the development of AML projects will be given to AML problems that impact people over
those that impact property.
-No plan is an absolute; occasional deviations are to be expected.

Since 2000, new approaches to mine reclamation and mine drainage remediation have been explored and projects
funded to address problems in innovative ways. EPCAMR has been an instrumental partner in the development of
these new approaches. EPCAMR co-coordinates State-wide Conferences on Abandoned Mine Reclamation with its’
sister organization, WPCAMR, and a Planning Committee made up of State-wide regional non-profits, State
representatives, Foundation representatives, and Colleges and Universities to network and exchange ideas on these
new approaches and innovative AMD Treatment technologies. See our websites at ( www.epcamr.org,
www.amrclearinghouse.org and www.treatminewater.com ).

These include: Awards of grants for: (1) proposals with economic development or industrial application as their primary
goal and which rely on recycled mine water and/or a site that has been made suitable for the location of a facility
through the elimination of existing Priority 1 or 2 hazards; and (2) new and innovative mine drainage treatment
technologies that provide waters of higher purity that may be needed by a particular industry at costs below
conventional treatment in common use today or that reduce the costs of water treatment below those of conventional
lime treatment plants.

Projects using water from mine pools in an innovative fashion, such as the Shannopin Deep Mine Pool (in southwestern
Pennsylvania), the Barnes & Tucker Deep Mine Pool (the Susquehanna River Basin into the Upper West Branch
Susquehanna River), EPCAMR's Mine Pool Mapping Project and Groundwater Modeling for the Western & Southern
Anthracite Coal Fields) and the Wadesville Deep Mine Pool (Exelon Generation in Schuylkill County) have also been
funded.

Current and Future Reclamation Efforts in the Watershed

EPCAMR agrees that while numerous remediation projects have already been completed and others are underway, it
will take decades at current funding levels until the entire problem areas in the Chesapeake Bay watershed are
addressed. EPCAMR thinks that Pennsylvania should place an even higher priority on efforts throughout the entire
Chesapeake Bay watershed, particularly in the Anthracite Coal Region. If the Chesapeake Bay Tributary Strategy is to
be effective, than funding needs to be provided to projects in the tributaries. In addition to the problems associated with
the water quality itself, tremendous amounts of recreation and tourism dollars have been lost in the watershed due to
the mining impacts. EPCAMR feels that additional funding should be provided to community groups under the State's
Set-Aside Program to conduct the necessary watershed assessments to make them eligible for the Title IV Funding that
is currently being held in an interest bearing account while a re-prioritization of the criteria to become eligible for the
funding is finalized.

Response

See response to Comment No. 0034-cp.001.001
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Comment ID 0070.1.001.021

Author Name: Hughes Robert
Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

EPCAMR supports the PA DEP in developing a stormwater NPDES General Permit (GP) for mining activities. The
intent of this permit should be to manage stormwater from mine sites where the hydrologic impact is limited to surface
water. The GP requires the use of BMPs to manage stormwater to prevent sedimentation. It is anticipated that this GP
will be finalized during the summer of 2010. However, again, it must be stated that the encouragement of infiltration into
stormwater detention basins that are unlined on abandoned mine lands only encourage surface infiltration of runoff into
the deeper mine pool complexes and local underground groundwater reservoirs. The PA DEP should consider looking
into the underground effects of infiltration of stormwater runoff from abandoned mine sites (
http://lwww.stormwaterresourcesformunicipalities.com/ ).

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0070.1.001.023

Author Name: Hughes Robert
Organization: Eastern PA Coalition for Abandoned Mine Reclamation (EPCAMR)

In 2009, the Department published the draft Riparian Forest Buffer Guidance, Commonwealth of Pennsylvania,
Department of Environmental Protection, Document # 395-5600-001 (2009), as amended and updated. The guidance
lists various design, construction, and maintenance standards for developing a riparian forest buffer.

If initial WIP results indicate that a change in this approach is warranted, these funds can be targeted to specific
locations and to specific BMPs. PA DEP could also target the specific BMPs identified by EPA Region Il as their most
critical for Bay model loadings. One of the five BMPs, which track closely to those that have been given priority in the
effort, is: riparian buffers. Riparian buffers can still be implemented and planted along many of our rivers and streams in
the Coal Region to reduce the overall sedimentation loads to the watershed and can be mapped by EPCAMR based on
our RAMLIS GIS tool in relation to those abandoned mine lands that are adjacent to rivers and streams and have
problem areas where sedimentation is prevalent and continues to downcut, undercut, and erode the culm banks.

A good example would be along the Lackawanna River in Lackawanna County, where acres of culm banks lay along
the streambank of the Lackawanna River and during storm events and flooding events, slough off into the River and the
sediments are carried downstream. Increased volume of stormwater runoff results in an increase in the frequency of
bank full or near bank full flow conditions in stream channels. The increased presence of high flow conditions in riparian
sections has a detrimental effect on stream shaping, including stream channel and overall stream morphology. Stream
bank erosion is greatly accelerated. As banks are eroded and undercut and as stream channels are gouged and
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straightened, meanders, pools, riffles, and other essential elements of habitat are lost or greatly diminished.

Laws, Regulations, Funding, Staffing and Technical Capacity

EPCAMR supports the increase in funding to support and fund the Pennsylvania Department of Environmental
Protection, Department of Agriculture, County Conservation Districts, organizations such as ours, and Critical Programs
such as Growing Greener and Clean Water Act, Section 319 so as to assure robust levels of personnel to provide
outreach, technical assistance and cost-share funding in the implementation of necessary BMPs and to assure, where
applicable, compliance inspections and enforcement of all existing regulations are being adhered to. EPCAMR works to
reclaim abandoned mine land and watersheds impacted by abandoned mine drainage throughout the North Central
Bituminous Region and Anthracite Coal Region of Northeastern PA, in partnership with our sponsoring Conservation
Districts. Conservation Districts sustain, protect and restore the natural resources for the Commonwealth of
Pennsylvania. EPCAMR supports Conservation Districts within the EPCAMR Region who are seeking dedicated
sources of funding to provide 50% cost share for basic staff positions and cost-of-living increases to meet their goals.
One possible source of dedicated funding for all Conservation Districts is through a severance tax in Pennsylvania for
extraction of oil and gas deposits. Although Pennsylvania has never initiated a severance tax, many other states in the
country have established this type of tax to fund various budgetary items. For instance, Oklahoma has a gross
production tax on oil, a small portion of which is earmarked for natural resource protection. Wyoming has a severance
tax that subsidizes their state's general fund, thus indirectly partially funding Conservation District activities.

EPCAMR also supports a portion of any severance tax for the Environmental Stewardship Fund, which has funded
many "Growing Greener" grant projects that EPCAMR has been awarded in the past or where EPCAMR has been a
partner. Funding for our organization and our sister organization (WPCAMR) is also vital to continue the reclamation of
abandoned mine lands, remediation of streams and rivers impacted by abandoned mine drainage (AMD), and to further
the economic redevelopment potential of the reuse of underground abandoned mine pools throughout PA. Only $6
Million is anticipated to be allocated state-wide in the most recent round of Growing Greener for watershed restoration
projects. EPCAMR firmly believes that a small, predictable portion of any state mandated severance tax should be
allocated directly to the Conservation District Fund to help all Conservation Districts across the state maintain their
environmental protection programs. Using a natural gas severance tax of 5% on the value of the natural gas at the
wellhead, plus 4.7 cents per 1,000 cubic feet of natural gas taken from the ground, $178.6 million would be generated in
the 2010-2011 fiscal year and increase to $475.6 million by 2014-2015. We recommend 3% of the severance tax, or
approximately $5.358 million in the 2010-2011 fiscal year, be dedicated to the Conservation District Fund. By the 2014-
2015 fiscal year as the severance tax revenue grows, approximately $14.3 million would be generated for the
Conservation District Fund. Obviously this type of dedicated funding would resolve many of the financial challenges our
Conservation Districts collectively face on a daily basis.

EPCAMR is also in need of additional administrative funds that can be found through grant funds under the
Environmental Stewardship Fund. We are in a position as a regional non-profit environmental organization, founded by
Eastern PA Conservation Districts and other reclamation related partners and watershed groups that has been
providing technical assistance, grant writing assistance, project coordination, project management, grant administration,
Geographic Information System mapping assistance, research on AMD Treatment technologies, innovative AMD
Treatment Design and Construction, environmental education, and the continued building of diverse partnerships and
leveraged funds to reclaim our Commonwealth's abandoned mines and watersheds impacted by AMD. For more nearly
15 years, EPCAMR has been providing support to our Conservation Districts, watershed organizations, and local
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governments within the EPCAMR Region on abandoned mine reclamation issues, environmental education, and
watershed improvement projects.

It is undisputed that EPCAMR and Conservation Districts provide much needed services to Commonwealth citizens to
help them identify and resolve critical natural resource concerns. EPCAMR and Conservation Districts deliver essential
services that protect our soil, water and air for a reasonable cost. Since there is a direct link between the removal of
natural resources and natural resource protection activities, it makes sense to consider advocating a portion of a
severance tax for natural resource protection activities. A severance tax, a portion of which would be dedicated to the
Conservation District Fund and to the Environmental Stewardship Fund should be enacted. We do not underestimate
the power on a local level of other regional non-profits, nor do we claim that we are the only organizations that can
provide some assistance to the PA DEP and the US EPA. We just want to make the Commonwealth and the US EPA
Region Il know that our organization would like to have an integral relationship in the protection and restoration of the
Chesapeake Bay Watershed and that we have been supporting such efforts for nearly 15 years. We do not have all the
answers either, but we are part of the solution.

Urban and Rural Reforestation

The two additional DCNR-based programs that promote reforestation of urban and rural parts of the Bay Watershed,
TreeVitalize could be promoted more widely to our community groups and watershed associations in the mining
impacted areas to assist with the replanting of riparian buffers along our rivers and streams where culm banks are a
part of the landscape in the urban and rural settings. This program is not often promoted to these organizations. The
Scranton-Wilkes-Barre Area, Pottsville, Shamokin, Mt. Carmel, Hazleton Area, are all urban communities that this
Program could be expanded into. EPCAMR would be willing to promote it within these communities to our partners.

Riparian Forest Buffer Initiative

EPCAMR in the past had played an important role in implementing small riparian forest buffers along stream channels
that had been recently reclaimed through the construction of rip rap channels to control overland flows off of the
reclaimed mine sites. In 2005, Plymouth Township, Luzerne County, we were able to plant willow sheens, native
shrubs, viburnum, and other wetland plants donated by the Octoraro Nursery in partnership with the Chesapeake Bay
Foundation, Alliance for the Chesapeake Bay, and the Plymouth Township Planning Commission along a 1500' section
of an unnamed tributary to the Susquehanna River that we called Sickler Run, locally. It is anticipated that more of
these riparian buffer projects can be completed to add to the Stream RelLeaf, or Riparian Forest Buffer database in
years to come.

Appalachian Regional Reforestation Initiative

The Appalachian Regional Reforestation Initiative (ARRI), a federal partnership program that supports planting trees for
water quality, is a coalition of citizens, non-profit groups, the federal Office of Surface Mining (OSM), and states who are
dedicated to restoring forests on coal mined lands in the Eastern United States. GIS analysis indicates that there are
120,000 acres of abandoned mine lands within the Upper Susquehanna--Lackawanna River Basins. These lands
represent a great opportunity to expand forest cover within the Bay watershed while reintroducing native trees to the
region. The restoration has already begun. EPCAMR, SRBC, Earth Conservancy, and the Lackawanna River Corridor
already have existing relationships with many landowners, community watershed organizations, regional non-profits,
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and coal operators in this Region. EPCAMR is also already an ARRI partner and has signed its Statement of Mutual
Intent. EPCAMR is very supportive of The American Chestnut Foundation and its mission to help restore the American
Chestnut propagation back into our landscape, including on abandoned mine lands.

Many of the forested acres are managed with best management practices are not currently recognized or counted in
the Chesapeake Bay model either and should be added to the mix. EPCAMR believes that every tree planted on an
abandoned mine site, be it by the private coal mining industry, or volunteers, or through ARRI should be counted for
consideration as an innovative approach to sequester carbon. Trees are growing on these sites over the years as a part
of the reclamation plan and are providing additional root zones to fixate nitrogen and to trap CO2 . Some of the
Pennsylvania Game Commission's 1.04 million acres of forestland in the Bay watershed, are all well-managed and
follow multiple best management practices, and do include some abandoned mine lands that can fall under the ARRI
Initiative. Even reclamation mixes of grasses, legumes, and other ground-cover vegetation plant species are reducing
the runoff from abandoned mine sites following the reclamation phase of mining. Vegetated reclamation sites should
also be included in the Chesapeake Bay Model under number of reclaimed acres.

Remediation of Acid Mine Drainage Sites

EPCAMR agrees that remediation of abandoned mine drainage (AMD) sites in forested areas represents an opportunity
for increased biological activity and algal uptake of nutrients and should be accounted for as reductions to the forest
load in the Chesapeake Bay model. A study completed by Stroud Water Research Center showed that "despite near-
neutral pH in the AMD-impacted stream (Lorberry Creek), iron hydroxide deposition interferes with normal periphyton
colonization and enzyme activities". Rattling Run, an Exceptional Value stream in the Anthracite region, had chlorophyll-
a levels nearly fifteen times greater than Lorberry Creek. Stroud also stated that the "most important implication of these
findings is that, although water chemistry in a stream might be technically within a range that can sustain aquatic life
(i.e. circumneutral pH and low dissolved metals concentrations), metal deposition on substrata clearly inhibits microbial
colonization and severely limits phosphorus availability to aquatic bacteria, fungi, and algae." EPCAMR has numerous
other project locations within the Anthracite Region that concur with the Stroud Water Research Center's example. For
example, here in Luzerne County, many of the tributary streams impacted by AMD are circum-neutral with a pH of 6-
6.5, are more alkaline than acidic, often have high sulfate concentrations, Total suspended solids, area large volume
flows, and have heavy loadings of suspended iron that are severely coating the bottoms of the stream channels for
miles until reaching the Susquehanna River. This iron hydroxide coating, prevents the aquatic populations from
reproducing in these areas, leaving them with little biological diversity and stagnant. However, if additional AMD
treatment systems are designed and constructed, the metal loadings can be reduced through the use of artificially
constructed wetland systems, specifically constructed for the removal of the iron loadings that will reduce the overall
iron loadings to the Susquehanna River and eventually the Chesapeake Bay. EPCAMR has even found several ways to
recycle, harvest, dry, and re-use the iron hydroxide from these treatment systems to help fund its environmental
education programs in the Region.

We've been doing this for nearly a decade. See our link at (http://epcamr.org/storage/EnvEdBrochure2010.pdf ).
EPCAMR has had the iron hydroxide tested for pigment quality and it is very high in a number of discharges within the
Chesapeake Bay, upwards in the range of 92-98% pure iron oxide, once dried. EPCAMR makes its own wood stains for
public recreational and trail projects, iron oxide chalk programs in schools, AMD Tie Dye Workshops, Art Shows with
various regional Art Leagues, mixes its own paint, and has sold it to over 10 states to community groups interested in
utilizing it for similar projects that we've initiated in PA. See our link (
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http://epcamr.org/storage/iron_oxide_recovery_ pamphlet2.pdf).

There are many uses for iron oxide in the United States and worldwide. The current markets for low-grade iron oxides in
the United States alone is approximately 175,000 tons per year (1995 estimate; Hedin Environmental SBIR research),
while the current world market for a similar grade product is approximately 850,000 tons per year. The typical revenue
from this quality of material is approximately $0.10 - 0.75/lb (Hoover Color; Bayferrox Corp). Higher value "specialty"
iron oxide products are typically used in the animal vitamin supplement or cosmetics markets and have a higher
associated economic value, as much as $3.00 - 4.00/lb. EPCAMR has been able to sell the iron oxide that we process
in-house in 5 gallon buckets collected by ourselves or seasonal interns and dried in a small soil oven, big enough to
make 4 batches of cookies for $5.00/0z. and it still does not cover the costs of our time to get it to the final form to get it
to market. However, we are utilizing the iron oxide to support our educational programs and not for a profit. These load
reductions in terms of pounds of iron oxide removed from the AMD treatment systems should also be included in the
Chesapeake Bay Model.

EPCAMR totally agrees with the logic presented by the Stroud Water Research Center that the nutrients (especially
phosphorus) being transported to Chesapeake Bay associated with metal hydroxide-based sediments, to which
dissolved phosphorus has a strong affinity, could be reduced through remediation of the mined site and restoration of
aquatic life to the stream. Similarly, even though the nitrogen species do not have the same affinity for sediments as the
dissolved phosphorus, nitrogen uptake within the watershed by the benthic algae would decrease that available to be
delivered to Chesapeake Bay. EPCAMR agrees that these reductions should be credited to the forested areas because
the load was probably attributed to forest in the original modeling as the calibration gages are downstream of primarily
forested sites.

However, EPCAMR does feel that not only should there be an emphasis on the restoration of the publicly owned lands,
but in the urban environments, where the larger number of communities and population centers are being directly
affected by the AMD pollution problem. Funding spent in these areas where there is a much higher incidence of local
traffic by the local community would not only benefit them in achieving a higher quality of life, but it could lead to an
increase in personal property values, increased recreational opportunities like swimming and fishing, economic
redevelopment opportunities, conversion of abandoned mine lands into recreational spaces like trails constructed by the
Earth Conservancy and others, an increase in water quality and improved aquatic stream health, and an increase in the
number of visits to their local places as opposed to having to drive much further to State Parks and State Game Land
areas during economic hard times.

EPCAMR Staff worked and participated with The American Chestnut Foundation, the Pennsylvania Game Commission,
OSM's Patrick Angel, other OSM staff, volunteers from the OSM/VISTA Appalachian Coal Country Watershed Team,
Schuylkill County Conservation District, and the Schuylkill Headwaters Association community volunteers to planted the
2,500 trees on an abandoned mine land site in Schuylkill County in 2009 in partnership with a local Anthracite Coal
Company Operator. The ACCWT is a national team of AmeriCorps VISTA volunteers supported by the Corporation for
National Service, the Office of Surface Mining, and local sponsors, such as EPCAMR and the Anthracite Heritage
Alliance. They are providing much needed additional on the ground support to groups like EPCAMR, Schuylkill
Headwaters Association, Schuylkill County Conservation District, and other community groups. See more details on the
ACCWT Team on ( www.accwt.org ).
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Response

See response to Comment No. 0034-cp.001.001

Comment I D 0086-cp.001.003

Author Name: Strait Craig
Organization:

Local townships have only recently started to implement the three-year pump and haul program that is required by their
Act 537 Plans, some of which were approved more than ten years ago. | do not understand why it has taken this long
for enforcement to begin. | feel there needs to be more regulatory action against those who fail to follow through with
the contents of their Act 537 Plan in a timely manner. There needs to be more accountability from the elected township
officials who fail to realize the importance of their job.

Response

Thank you for your comment. Please see the response to comment number 0110.001.005. EPA also notes, with respect to
substantive comments regarding individual jurisdictions' Phase | WIPs, that the WIPs submitted by each jurisdiction are part of the
accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508. The WIPs help
ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.
Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each jurisdiction’s WIP
should be directed to the appropriate jurisdiction for consideration. EPA has forwarded this comment to the appropriate jurisdiction
for consideration as part of its WIP.

Comment | D 0144-cp.001.002

Author Name: Perreault Mark
Organization: Citizensfor a Fort Monroe National Park, (CFMNP)

We ask EPA to carefully evaluate all WIPs to assure they provide measurable and effective mechanisms to reduce
nutrients flowing into the Bay to desired limits within the time frames established. And they should provide detailed
alternatives to address contingencies, if expected progress in one or more areas does not occur. These measures
should be particularly strong and amendable in the cases of where the greatest problems are being observed, such as
non-point sources such as storm water from suburban sprawl and pollutants from agriculture. Effective deadlines with
real consequences for failing to meet them are also necessary.

Response
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See response to Comment No. 0262-cp.001.002

Comment ID 0185.1.001.018

Author Name: Steinzor Rena

Organization: Center for Progressive Reform (CPR)

Pennsylvania

Overall

The Pennsylvania draft WIP is characteristic of nearly all the states' submissions. It includes a detailed recitation of the
state's programs to control pollutants, but fails to provide specific numbers on the effectiveness and scope of these
programs. The transparency of information is uneven across the major sectors, and the strength of its programs is
average. The draft WIP does not explain how each requirement or incentive strategy will result in the reduction of a
specific amount of pollutants so that the states will meet their allocations under the Bay TMDL. Without such specific
details, or an explanation of what additional programs the state intends to implement, the WIP is no more meaningful to
the EPA or the public than a visit to the state's website. Because Pennsylvania did not provide such essential details, it
is difficult to determine the effectiveness of existing programs. EPA itself considers the WIP to be "very weak compared
to the amount of N, P, and sediment [that Pennsylvania] must reduce."[FN 20]

The draft WIP would lower the sediment discharges to a level that meets the target allocation. However, the draft WIP
still permits the nitrogen and phosphorus discharges to be 4 and 16 percent, respectively, more than the level allowed
by the target allocations. In its final Phase | WIP, Pennsylvania must explain precisely how it intends to meet these
reduction targets by strengthening its permitting and enforcement programs and making additional commitments to
monitor and verify voluntary pollution management practices.

NPDES Permitting

Pennsylvania includes some baseline information, including the number of CAFOs and stormwater dischargers that
have NPDES permits, but overall the draft WIP fails to provide a snapshot of the universe of all NPDES-regulated
facilities and the number of which have up-to-date NPDES permits. The draft WIP does not say when the state's
NPDES permitting program will be in compliance with the pollutant allocations in the Bay TMDL.

Similarly, Pennsylvania failed to establish deadlines, timelines, or qualitative goals for updating and reissuing expired
and administratively continued NPDES permits. For example, the state could commit to reissuing and updating a certain
number of permits per month for a certain program and could include this target as one of its two-year milestones. Bay
states should identify institutional milestones, such as goals for hiring more permit program staff by a certain time or
establishing and maintaining a database of NPDES permit holders, to ensure that the existing NPDES permitting
program better regulates and monitors pollutant discharges.

Enforcement of NPDES Permits
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The draft WIP provides general information on how enforcement for stormwater is prioritized. According to the WIP, in
2008 DEP and conservation districts conducted over 10,000 compliance inspections in the stormwater program, but it is
unclear whether these inspections were physical, on-site inspections or simply reviews of self-submitted paperwork.
They investigated 1,439 citizen complaints and collected $135,000 in penalties, a token amount.[FN 21] The WIP also
notes an increased focus on agriculture and stormwater compliance, but the efforts sound mostly cooperative and
voluntary rather than deterrent in nature.

In the final WIP, Pennsylvania should provide the following information for all of the NPDES sectors: number of
inspections; number of facilities in significant noncompliance and the reasons why; and number and types of
enforcement actions taken and penalties assessed. The WIP should also discuss local governments' enforcement
authorities and activities, enforcement resources, and major facilities in significant noncompliance.

Monitoring and Verifying Voluntary Practices by Nonpoint Sources

The Pennsylvania WIP briefly explains that it has a targeted watershed approach to monitor and ensure proper
implementation of agriculture BMPs, but fails to provide adequate detail about how these watersheds are identified and
more importantly how Pennsylvania will ensure proper implementation.

The draft WIP does provide, for some voluntary programs such as the Growing Greener Watershed Protection Grant
Program and the Pennsylvania Agricultural Conservation Easement Purchase Program, the past funding levels and
current budgets. For example, the Growing Greener Program gave $12.6 million statewide for the grant period ending in
April 2010 and will give $6 million for the current grant period. However, the draft WIP does not allocate a specific
portion to monitoring and verification activities. In the final WIP, Pennsylvania should conduct a more thorough gap
analysis to better identify how existing programs can be used to maximize pollutant reductions, what new programs
may be needed, and what staffing and funding are necessary to ensure successful reductions from nonpoint sources.

Contingencies

Pennsylvania's draft WIP speaks only in generalities about what contingencies would be implemented if primary
pollutant controls fail to produce the necessary reductions. In the final WIP, Pennsylvania should ensure that its
contingencies are clearly identified. They must be coordinated with specific failures, have timely implementation
deadlines, and be effective. The WIP must identify what, if any, additional legal authority is needed to implement these
contingencies and ensure that the enactment of these authorities is not an excuse for delay.

Concentrated Animal Feeding Operations

According to the draft WIP, Pennsylvania has 317 permitted CAFOs within its portion of the Bay watershed but does not
provide an estimate of the universe of CAFOs that require but do not have permits.[FN 22] A recent estimate by EPA
indicates that Pennsylvania has roughly 480 CAFOs in the entire state, 334 of which have permits and 146 of which do
not.[FN 23] Pennsylvania's CAFO permitting program is in the review process and changes, if any, will be made after its
current General Permit expires on September 30, 2011. The WIP does not include any discussion of the specific
regulatory revisions that may be needed to comply with the new federal regulations. The WIP is honest in stating that
the DEP staff for the CAFO program are "insufficient to ensure compliance" and that "there is no expectation that
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additional state funds for staff resources will become available in the near term."[FN 24] At present, the WIP indicates
that the CAFO program has startlingly few staff resources: 1.2 staff positions at the Department of the Environment's
central office and another 6 staff positions in regional offices for inspection, compliance, and permitting activities. [FN
25] This low number, 7.6 total staff positions for 480 CAFOs across the state, does not inspire confidence that
Pennsylvania's program is or can be effective.

Pennsylvania's final WIP should disclose what regulatory changes are likely to occur as a result of updating the CAFO
regulations, including whether or not the CAFO regulations should be expanded to include more AFOs. It should also
specify the details of CAFO inspection, setting a physical, onsite inspection rate of at least 20 percent annually.

Stormwater

Pennsylvania's stormwater section is primarily an inventory of existing laws and regulations with no additional
description of how these tools will be used to achieve pollutant reductions. EPA notes that the existing programs have
"questionable enforceability and accountability.” The WIP also does not disclose the extent of authority delegated to
local governments that administer the stormwater program.

The WIP does well in recognizing that the permit fees are insufficient to implement the stormwater program but does
not propose a timeline for seeking an increase in those fees. In the final WIP, Pennsylvania should explicitly state how it
will improve its stormwater program to achieve the allocations in the Bay TMDL.

Air Deposition

Pennsylvania plans to rely on reductions from implementation and enforcement of Clean Air Act requirements,
specifically by reducing pollution from sources such as kilns and glass manufacturers, and switching to renewable
energy sources. Pennsylvania's final WIP should further detail its state air pollution programs that can be used to
reduce air deposition of nitrogen and specific actions that demonstrate how the state will use these other authorities, as
it did with the kilns and glass manufacturers. Pennsylvania should also ensure that it has the staff and financial
resources to conduct an effective air program, and, if not, propose how it will obtain these resources.

[FN 20] U.S. EPA, "Summary: EPA Evaluation of Pennsylvania Draft Watershed Implementation Plan” (Sept. 24, 2010)
(on file with Yee Huang).

[FN 21] The WIP does not state the number of penalties sought or provide an estimate of how much was sought for
each penalty.

[FN 22] Pennsylvania Department of Environmental Protection, Pennsylvania Chesapeake Watershed Implementation
Plan 63 (Sept. 2010), available at
http://files.dep.state.pa.us/Water/Chesapeake%20Bay%20Program/ChesapeakePortalFiles/9-2-
2010/PA%20DRAFT%20WIP%209-1-%202010.pdf (hereinafter "PA WIP").

[FN 23] U.S. E.P.A., "NPDES CAFO Rule Implementation Status-National Summary, First Quarter 2010" (Mar. 31,
2010), available at http://www.epa.gov/npdes/pubs/tracksum1Q210.pdf. Of the 480 estimated CAFOs, 334 have permits
according to EPA data.

[FN 24] PA WIP, supra note 22, at 64.

[FN 25] Id. at 65
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Response

See response to Comment No. 0034-cp.001.001

Comment ID 0201.1.001.002

Author Name: Fawver Gary
Organization: Pennsylvania Department of Transportation

The greatest potential for roadways to generate sediment is when roadway maintenance and improvement projects are
conducted. By complying with PADEP's existing regulatory program for construction activities and with PennDOT's
policies contained in the Drainage Manual and by designing projects consistent with the standards contained in
approved Act 167 plans, the potential generation of sediment from these activities is addressed.

Response

EPA agrees that roadway construction activities can and often do contribute notable sediment loads to receiving waters. A great
deal more effort is needed to ensure that discharges from construction activities comply with the Clean Water Act, and al relevant
federal, state and local regulations.

Comment ID 0216.1.001.001

Author Name: Johnson Rick
Organization: Algae Producers of America

Like many, | have been watching, with interest, the large amount of effort being directed towards the Cheseapeake Bay
Watershed cleanup efforts, in particular, the efforts of the state of Pennsylvania. Recently, | had the opportunity to read
the Summary EPA Evaluation of the Phase | Pennsylvania Draft Watershed Implementation Plan (WIP). While the
progress made to date has been significant, the challenges which this Evaluation noted will continue to require
commitment, diligence and execution of a well designed comprehensive strategy by the Pennsylvania Department of
Environmental Protection.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0217.1.001.010

Author Name: Pozgar David
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Organization: Logan Township

Pennsylvania must adequately address the issues raised by EPA within the PA Watershed Implementation Plan to
avoid the EPA Backstop provisions.

Pennsylvania needs to work closely with the EPA to assure that the issues identified in the 8-page document, EPA
Comments on the Pennsylvania Draft Phase | Watershed Implementation Plan, are addressed.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0229-cp.001.002
Author Name: Black David
Organization: Harrisburg Regional Chamber & Capital Region Economic Development Corporation (CREDC)

The Chamber & CREDC's Environmental & Energy Committee has fully vetted EPA's backstop TMDL and has studied
the Chesapeake Bay issue for several years. The committee believes that Pennsylvania's Department of Environmental
Protection's Phase 1 Watershed Implementation Plan (WIP) is adequate to address the concerns of EPA regarding
Pennsylvania's responsibility to the Chesapeake Bay.

Response

See response to Comment No. 0067.1.001.017

Comment I D 0249.1.001.009

Author Name: Mixell John

Organization: Fort Littleton Wastewater

COMMENTS FOR PENNSYLVANIA WATERSHED IMPLEMENTATION PLAN

Pennsylvania must adequately address the issues raised by EPA within the PA Watershed Implementation Plan to
avoid the EPA Backstop provisions.

Pennsylvania needs to work closely with the EPA to assure that the issues identified in the 8-page document, EPA
Comments on the Pennsylvania Draft Phase | Watershed Implementation Plan, are addressed.

12/27/2010 06:44 PM EST 1443



Chapter 1 — Comments and Responses WIPs

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0260.1.001.008

Author Name: Brosious John
Organization: Pennsylvania Municipal Authorities Association (PMAA)

PMAA recognizes the difficulty in achieving timely compliance from the non-point source sectors. We encourage EPA
and the states to work together to develop methodologies for these sectors that will merge both voluntary and
mandatory requirements to allow reductions to be met in a scheduled timeframe. These methodologies should be
delineated to the fullest extent possible in the final WIP submission of each state and the final TMDL from EPA.

In particular, EPA should recognize the existing statutory and regulatory authority that DEP has through the
Pennsylvania Clean Streams Law. This compliance tool seems to be totally overlooked by EPA in their comments to the
Pennsylvania WIP. EPA should work with DEP so that all inspection, compliance, and/or enforcement options available
under this Act are fully incorporated in the WIP, including specific provisions for the successful implementation of
activities that ensure compliance from all non-point source sectors.

Response

Please refer to response to comment 0228.1.001.002

Comment I D 0261-cp.001.001

Author Name: Fleischmann B.
Organization:

My comments mainly have to do with Wastewater Treatment Plants. The Municipal Planning Code of PA calls for all
land uses in each municipality, unless there is a cooperative agreement through joint or regional planning efforts. Many
of the municipal zoning ordinances allow for higher density development (scattered throughout the landscape) if public
sewer is provided. Instead of planning for and maintaining sewage infrastructure near urban areas at a reasonable
growth rate, the municipalities within our state continue to react with Act 537 plans or sewer modules for applicants with
sewage "needs" for new development, while ignoring actual failing systems that need more immediate attention. If we
do not address the zoning ordinances that are currently on the books, the property owners will continue to have
expectations of public infrastructure to accommodate their land development plans.

Response
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See response to Comment No. 0034-cp.001.001

Comment 1D 0269.1.001.009

Author Name: Mixell John

Organization: Forbes Road School District

COMMENTS FOR PENNSYLVANIA WATERSHED IMPLEMENTATION PLAN

Pennsylvania must adequately address the issues raised by EPA within the PA Watershed Implementation Plan to
avoid the EPA Backstop provisions.

Pennsylvania needs to work closely with the EPA to assure that the issues identified in the 8-page document, EPA
Comments on the Pennsylvania Draft Phase | Watershed Implementation Plan, are addressed.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0378.1.001.009

Author Name: Warner Floyd
Organization: PA Chamber of Business and Industry

A viable approach to stormwater management that recognizes Pennsylvania's unique governmental structure is
imperative.

Pennsylvania has a local governmental structure that is not like many states, and any approach that is aimed at
addressing local sources of nutrients and sediments must be cognizant of, and be framed to work within, that
governmental structure.

Urban and stormwater is a case in point.

EPA has criticized the Pennsylvania WIP for failure to expand the so-called MS4 program to seek stormwater control
via imposition of limitations and requirements in NPDES permits issued to municipalities and municipal authorities that
operate storm sewer systems. EPA's fixation on the MS4 program, to the exclusion of other approaches, demonstrates

a fundamental misunderstanding of what such storm sewer system operators can and cannot do.

In many if not most cases, stormwater systems are not operated by units of general government, but rather by
municipal authorities. Such authorities have limited powers to finance, construe and implement infrastructure projects,
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but they do not possess general police powers, land use control authority, or other legal tools to regulate the sources of
nutrients or sediment that may become entrained in and flow as part of stormwater entering their sewer lines. Moreover,
under the Pennsylvania Constitution Article 111, 831, municipal authorities do not have general taxation powers, and can
only establish fees and charges to pay for services provided by the infrastructure they operate.

Recognizing this situation, Pennsylvania's approach to addressing stormwater must proceed in a different direction,
combining the authorities contained in different programs to work on the ultimate problem. For this reason, the
Pennsylvania WIP relies on the combination of (i) county-adopted watershed stormwater management plans prepared
under the Pennsylvania Stormwater Management Act; (ii) statutory-mandates that municipalities adopt and administer
ordinances that implement those watershed stormwater management plans; and (iii) the state level Ch. 102 erosion and
sedimentation control permitting program, including its mandates for post-construction stormwater management plans.
In our view, this is the only viable approach given Pennsylvania's governmental structure - and EPA's apparent
insistence (despite the law) to drive use of the MS4 program is akin to assuming that the hammer in hand is the only
tool in the tool box, and therefore must be used to drive a screw. EPA needs to take its blinders off, and stop just
looking at the Clean Water Act as if it were the only tool kit. The Pennsylvania WIP points to other tool kits, and in many
cases those tools are the only ones that hold real promise of achieving effective results.

Response

EPA notes that the TMDL allocations have been significantly revised based in part of the submission of the Final Phase | WIPs by
the States and consideration of comments including this one. See Section 8 of the TMDL for discussion. EPA is establishing the
Chesapeake Bay TMDL in oreder to attain water quality standards in the Bay pursuant to its authority under the Clean Water Act
(CWA). , That CWA authority includes the NPDES program. EPA has no authority under Pennsylvaniaregulations or state laws
to ensure compliance with TMDL reductions. Since PADEP did not provide sufficient reasonable assurance in the draft WIP
document that its reductions will be met using its approach, EPA identified additional reasonable assurance for stormwater pursant
to its authority under the CWA and more specifically, identified additional authority under the NPDES permit program, such as
those issued to MS4s. While PA has many viable state programs, not all of them have been robustly implemented. For example,
PA’s Stormwater Management Act (Act 167) is acornerstone of PA’s stormwater program. Although many counties have adopted
Act 167 Watershed Plans, the necessary ordinances that are required to implement the plans have not yet been adopted by all
municipalities within that county. Likewise, while PA has just adopted revised regulations (25 PA Coode Chapter 102) , the
programs to implement that authority are just developing. Finally, EPA inspectionsin PA have revealed some inconsistenciesin
state enforcement and regulatory compliance. While PA provided improved implementation actions and detail in its final WIP,
especialy for the agriculture program, EPA has determined that PA did not provide sufficient assurance regarding implementation
of its stormwater programs. Asaresult, EPA included stomwater allocations for PA based on backstop assumptions about tighter
controls on federally permitted point sources of pollution inthefinal TMDL. See Section 8 of the TMDL for a more detailed
discussion.

Comment | D 0390-cp.001.009

Author Name: Fultz Fred

Organization: Municipa Authority of the Township of Union, Pennysylvania
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COMMENTS FOR PENNSYLVANIA WATERSHED IMPLEMENTATION PLAN

Pennsylvania must adequately address the issues raised by EPA within the PA Watershed Implementation Plan to
avoid the EPA Backstop provisions.

Pennsylvania needs to work closely with the EPA to assure that the issues identified in the 8-page document, EPA
Comments on the Pennsylvania Draft Phase | Watershed Implementation Plan, are addressed.

Response

See response to Comment No. 0034-cp.001.001

Comment I D 0409.1.001.003

Author Name: Saladalan
Organization: Penn State University

f. We agree with Section 10 of Pennsylvania's Watershed Implementation Plan:

i. Aggregate onlot systems in the Chesapeake Bay watershed contributed relatively minor total nitrogen load both
individually and collectively.

ii. The cost/benefit of controlling onsite wastewater systems is not justifiable.
iii. Section 10 states "The Commonwealth of Pennsylvania at this time will not be developing or implementing a strategy

to ensure that onsite wastewater systems require denitrification solely to provide nutrient reduction for the nutrient
loadings to the Chesapeake Bay".

Response

EPA agrees with the commenter that onlot systems are a minor source of nitrogen loading from Pennsylvania, and EPA did not
require denitrification controls for onsite wastewater systemsin the draft TMDL or in the final TMDL.

Comment ID 0412.1.001.006

Author Name: Lohr Matthew
Organization: Virginia Dept. of Agriculture and Consumer Services

The Commonwealth is currently attempting to adequately address gaps in funding, staff resources, legislative authority,
and provide reasonable assurance in the Draft Phase | WIP.
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Response

See response to Comment No. 0262-cp.001.002
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Comment ID 0432.1.001.010

Author Name: William Neilson John Bell and
Organization: Pennsylvania Farm Bureau

3. EPA provided inadequate administrative and technical assistance in development of Pennsylvania's WIP.

Throughout the past several months, DEP and Pennsylvania stakeholders have been meeting in an active and earnest
effort to devise its WIP. Critical to Pennsylvania's ability to make reasoned decisions on proposals for programs to be
incorporated in the WIP was the ability of stakeholders to analyze the impacts of various proposals in the Model.

Contrary to what stakeholders were led to believe, EPA has been made little effort so far to provide the type of technical
assistance needed to perform this analysis in a timely or meaningful way. Stakeholders have been virtually making blind
guesses in predicting the mix of feasible best management practices that will have the greatest environmental returns in
EPA's Chesapeake Bay Model. And the period of turnaround for measuring the Model's effects of stakeholders' blind
guesses has been unsatisfactorily slow. Pennsylvania and the Bay states continue to be largely left in the dark in their
effort to devise an environmentally sound and economically viable implementation plan through analysis of the Model.

4. EPA has provided no meaningful guidance or constructive feedback in response to proposals offered in the course of
WIP development.

EPA has provided little meaningful or concrete feedback to more specific measures for pollution control within
Pennsylvania's agricultural sectors that DEP has proactively proposed and offered for consideration. And what little
feedback DEP has received has been predominantly negative, and largely devoid of practical or feasible
recommendations to address EPA's concerns.

Response

EPA has worked side-by-side with its jurisdiction partners in developing the TMDL. EPA assigned ajurisdictional lead to each
jurisdiction as amain point of contact. EPA has provided extensive hands-on assistance to the states and the District in the
development of their Watershed Implementation Plans through a number of face-to-face meetings as well as Chesapeake Bay
Program committees such as the Water Quality Goal Implementation Committee (WQGIT), as well other stakeholder meetings and
webinars. EPA has worked closely with each jurisdiction to provide constructive feedback on the draft Phase | WIPs up to the final
document submission. Evidence of the communicationsis reflected in the improvements seen in the final submissions for each
jurisdiction. A list of meetingsinvolving EPA and the jurisdictions are included in Appendix C of the final TMDL report.

Comment ID 0432.1.001.013

Author Name: William Neilson John Bell and
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Organization: Pennsylvania Farm Bureau

7. EPA's preoccupation with legal compliance of farms is misplaced and will not efficiently manage limited financial
resources.

EPA seems to be unduly insisting that aggressive regulatory and enforcement measures to invoke legal compliance by
all Pennsylvania farms be a major component of Pennsylvania's WIP. While we are not advocating that Pennsylvania
farms be operated in a manner that does not achieve baseline compliance, we have significant concerns over the
extreme focus EPA is giving to this facet of the WIP and the detrimental effects that this focus will have in diverting state
and federal resources from proven programs of nutrient and sediment reduction on farms.

EPA has not offered any meaningful analysis of the effect of full achievement of legal compliance on farms will have in
attaining nutrient and sediment reduction in the Chesapeake Bay. Our analysis of the Chesapeake Bay Model's
measured effect of full legal compliance by all Pennsylvania farms would indicate that full compliance would only attain
modest reduction in nitrogen, phosphorus and sediment pollution.

Response

The comments seems to make the point that full compliance with existing state regulations on farmsis not sufficient to have
significant improvement in the nitrogen, phosphorous and sediment loads. If thisis the case, it would seem clear that more controls
would be needed. EPA has left it to the states to determine how those controls will be achieved, but EPA insists that the plan
demonstrate that those controls have a high level of assurance that the controls will be installed.

Comment 1D 0432.1.001.014

Author Name: William Neilson John Bell and
Organization: Pennsylvania Farm Bureau

While we do have concerns with DEP's most recent proposals to ramp up investigation and regulatory enforcement
activities in Pennsylvania's agricultural sector, we are troubled by the extreme degree of disapproval expressed by EPA
in response. In the abstract, the focus of DEP's plan to direct more financial and administrative resources to those
stream areas considered to be most seriously impacted from agricultural activity seems to make basic sense. In its
response, EPA failed to offer any constructive suggestions to address its criticism of DEP's approach.

Response

See response to Comment No. 0432.1.001.010. Also, fortunately, the extended discussions between EPA and the states have paid
off. That is, the final state WIPs are much improved from the draft WIPs. Therefore, EPA has chosen to reduce or remove the
backstop allocations that were in the draft.
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Comment ID 0432.1.001.018

Author Name: William Neilson John Bell and
Organization: Pennsylvania Farm Bureau

Pennsylvania's proposed WIP is the product of a reasonable and good-faith effort made jointly by the Commonwealth
and Pennsylvania's public and sectors to devise a meaningful and effective game plan for future nutrient and sediment
reduction in the Bay watershed. Especially given the severe time constraints to develop and submit the Phase 1 WIP
and the serious lack of guidance or meaningful assistance provided by federal officials in its development, we believe
Pennsylvania's WIP will effectively move Pennsylvania toward the nutrient and sediment reduction goals that EPA
would like to see accomplished by 2025. And we and other stakeholders who assisted in the WIPs development
sincerely believe that it can be fully implemented without bankrupting public coffers and farm families.

Response

See response to Comment No. 0432.1.001.010

Comment ID 0432.1.001.021

Author Name: William Neilson John Bell and
Organization: Pennsylvania Farm Bureau

we are disappointed by EPA's initial reaction to Pennsylvania's proposed WIP, and hope that EPA will act in the future
more in the spirit of partnership with Pennsylvania, will take a less onerous approach in administration of pollution
control in the Bay, and will provide the type of constructive and technical assistance that states should have had in the
first place in further revision of state WIPs.

Response

See response to Comment No. 0545.1.001.005

Comment ID 0467.1.001.025

Author Name: Williams Shannon
Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

WHEREAS EPA, as part of the Chesapeake Bay Total Maximum Daily Load (TMDL) development process, required
Chesapeake Bay Jurisdictions, including Pennsylvania, to submit watershed implementation plans (WIP) describing
how they would meet their respective loading reductions under the Chesapeake Bay TMDL.
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WHEREAS, DEP submitted a WIP, which was based on DEP agreed upon loading limits of 6mg/l TN and 0.8 mg/l TP
at design flow for significant point sources, of which the Authority's AWTF is the largest.

WHEREAS EPA believes that DEP's WIP does not provide reasonable assurance that DEP will meet its loading
reduction requirements under the Chesapeake Bay TMDL and has therefore proposed more stringent discharge limits

in Pennsylvania based on EPA's definition of Limit of Technology (3 mg/l TN and 0.1 mg/l TP at design flow). in the
draft Chesapeake Bay TMDL.

Response

No response required.

Comment ID 0467.1.001.028

Author Name: Williams Shannon
Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

The WIP fails to identify the specific activities that will be implemented to reduce nutrient and sediment loading from the
agricultural sector. What exactly will be done to assure agricultural compliance? Section 8, which addresses
Agricultural, is largely a recitation of existing practices that have proven to be unsuccessful. Also, the cost to
Pennsylvania and the cost to each sector is not identified to implement the WIP. Any discussion of costs should include
a discussion of funding sources and needs, which is missing from the WIP.

The draft WIP claims that Pennsylvania is "making progress" toward its assigned loading reductions. What steps is the
Department taking to ensure that EPA approves the draft WIP and abandons its efforts to implement the "backstop

allocation" approach?

Does the Department intend to mandate more stringent discharge limitations in NPDES permits (i.e., limit of technology)
even if EPA retains the "backstop allocation" approach in the final Chesapeake Bay TMDL?

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0467.1.001.030

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

12/27/2010 06:44 PM EST 1452



Chapter 1 — Comments and Responses WIPs

Page 7 New Technology and Nutrient Trading

The Department is correct that failures in manure management result in greater discharges to the Bay and that regional
digesters, some of which could be co-located at existing point source sites, would reduce nitrogen and phosphorus if
appropriate BNR or ENR technology is applied. It should be noted, however, that the nutrient removal technology in
regional digesters is likely the same as that required of every point source that chooses to meet its cap load through
treatment. Further, DEP must assure that the regional digester projects have a source of funding that is independent
from funding sources that might be available to the point sources. If separate funding is not implemented, then point
sources and regional digesters will compete for the same pool of money.

The Department is advocating the use of advanced technologies to meet the Commonwealth's loading reductions. The

Department needs to discuss possible funding of these technologies with Pennsylvania's legislature, EPA, and other
federal sources?

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0467.1.001.034

Author Name: Williams Shannon
Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

Page 49 Current programs and capacity

If it is correct as stated that it is unlawful under the Clean Streams Law to discharge pollutants to surface or
groundwater except as allowed by regulation, then the DEP's enforcement for agricultural operations must be lacking.
This conclusion is obvious given the large proportions of nitrogen, phosphorus and sediment coming from this sector.
Until DEP assures that this sector is in full compliance with the Clean Stream Law, other sectors should not be tasked
with meeting tighter standards than those set forth in the CBTS.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0467.1.001.035

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania
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Page 50 Trading

How does the Department intend to address EPA's concerns regarding the Department's trading program as expressed
in EPA's Comment Document on Pennsylvania's Draft WIP, dated September 27, 20107

Page 52 Limit of Technology

Does the Department agree with EPA that the respective limits of technology for nitrogen and phosphorus are 3 mg/I
and 0.1 mg/I?

Page 59 Agriculture

The Department has regulatory authority under the Clean Streams Law to ensure that the non-point source sector
meets its loading reduction obligations under the Chesapeake Bay TMDL. The Department should state that it will use
this authority to ensure that the non-point source reductions in the Chesapeake Bay TMDL are met.

Page 61 DEP Regulations for Farms

What action will the Department take under 25 Pa. Code § 91.36 to ensure that all regulatory requirements for nutrient
management for manure storage and land application are undertaken?

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0467.1.001.037

Author Name: Williams Shannon
Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

Page 64 Staffing Considerations - Regulatory Programs

The Department asserts that: "Pennsylvania's strength in the environmental regulation of agriculture is the laws and
regulations currently in place.” However, the draft WIP states that Pennsylvania cannot ensure compliance with these
laws or regulations because of staffing issues. Such a position is unacceptable, as compliance is a concern raised by
EPA in its September 27, 2010 comment letter to the Department regarding the draft WIP ("...there appears to be a
high-level of non-compliance with existing state programs for farm conservation and nutrient management plans” (see
p.3). Pennsylvania must ensure that it has adequate resources to address the regulation of non-point sources, such as
agriculture.

Response
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See response to Comment No. 0034-cp.001.001

Comment 1D 0467.1.001.039

Author Name: Williams Shannon

Organization: The Harrisburg Authority, Harrisburg, Pennsylvania

Page 97 Onsite Wastewater

There is little likelihood that significant reductions in nitrogen discharged from on lot disposal systems will be achieved
even if extensive efforts are made to replace existing systems with ones believed to be capable of nitrogen reduction
due to relatively low groundwater temperatures in much of the Pennsylvania and due to the lack of operations and
maintenance that will be practiced. The only significant solution to reduction of nitrogen discharge from OLDS will be
through their abandonment in favor of connection to public sewers. Currently an offset of 25 pounds per year of nitrogen
is provided to certain qualifying OLDS when connected to a public sewer. This, alone, is not sufficient to cause public
sewer systems to seek to construct new sewer systems. If reduction in this segment is required, then incentives should
be implemented.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0468.1.001.009

Author Name: Harry Jennifer
Organization: PennAg Industries Association

8. We support the State focusing on the Core 4 practices while exploring alternative technologies. Alternative
technologies must remain an option to consider - not a requirement on new and expansion projects. EPA must
recognize the tremendous cost associated with some of the technologies and the difficulties in obtaining financing to
cash flow the project.

9. We support the State and USDA-NRCS expanding the projects and practices that can be covered to gain on overall
improvement to water quality.

Response

Nutrient and sediment |oads from agriculture, across the watershed, have been reduced, but not enough to achieve the reduction
goalsto restore water quality in the Chesapeake Bay. In addition, voluntary efforts, over the past 25 years, have not incentivized
the widespread adoption of conservation practices across the agricultural landscape. Farmers who were willing to implement
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conservation practices on their lands under this voluntary system, for the most part, have done so. Hence, the nutrient and sediment
reductions attributed to conservation practices on agricultural landsto date. According to arecent NRCS study, cultivated cropland
represents only about 10 percent of the land base in the Chesapeake Bay watershed. With the current level of conservation
treatment, cultivated cropland delivers a disproportionate amount of sediment and nutrients to rivers and streams and ultimately to
the Bay. Of the total loads delivered to rivers and streams from all sources, cultivated cropland is the source for 25 percent of the
sediment, 27.5 percent of the phosphorus, and 32 percent of the nitrogen. There is significant room for improvement in reducing
the amount of nutrients and sediments from agricultural lands. The goa with the TMDL isto improve federal, state and local
regulatory frameworks to provide new types of incentives for the adoption of these cost-effective BMPs to further reduce the
pollutants running off of agricultural lands. Pa.'s revised WIP outlines using a targeted watershed approach to implement
conservation planning and practices in those agricultural watersheds having the greatest impact to the Bay.

Comment ID 0473.1.001.005

Author Name: Pechart Michagel
Organization: Pennsylvania Department of Environmental Protection and Department of Agriculture

Pennsylvania will shortly submit a Final Phase 1 Chesapeake Watershed Implementation Plan (WIP) that will provide
the necessary reasonable assurance, separate and apart from the TMDL, that the Commonwealth's nutrient and
sediment allocations for the Chesapeake Bay will be met. This WIP is being developed with the input of over 150
stakeholders and reflects an equitable cost-effective approach to meeting Pennsylvania's allocations.

Response

Please see reponse to comment # 0067.1.001.009.

Comment ID 0473.1.001.014

Author Name: Pechart Michael
Organization: Pennsylvania Department of Environmental Protection and Department of Agriculture

* Pennsylvania is concerned with any mandatory requirement for a precision feed management program for dairy
operations of any size.

Response

The recommendations and concerns of the commenter are very relevant to the implementation of the TMDL, but beyond the scope
of the TMDL itself. It isimportant that EPA distinguish that the TMDL isrequired by law to establish the |oadings necessary to

meet water quality standards, but does not establish the specific BMPs to implement the allocations. The draft TMDL did include
backstop allocations that included stringent load levels for agriculture. Since the PaWIP is much improved the backsto allocations
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have been reduced or removed. Please see section 8 for afull description of EPA assessment of the state WIPs and final allocations.

Comment ID 0473.1.001.018

Author Name: Pechart Michael
Organization: Pennsylvania Department of Environmental Protection and Department of Agriculture

Pennsylvania remains a committed partner in the restoration of the Chesapeake Bay. Given the appropriate flexibility,
time, and tools, Pennsylvania is confident that we can help develop a WIP that will make sense to Pennsylvania
stakeholders and restore Pennsylvania's local waters and the Chesapeake Bay. The Final Chesapeake Bay TMDL
should be consistent with Pennsylvania's final WIP submission and provide gross WLAs and gross LAs for each major
basin in the state.

Response

See response to Comment No. 0067.1.001.009

Comment I D 0502.1.001.003

Author Name: Frank Stephen
Organization: RRI Energy

Comment 1. Wastewater Facilities.

According to the draft WIP, a Compliance Plan for Industrial Waste Dischargers to the Chesapeake Bay was developed
in January 2010 after holding three voluntary meetings with the 30 existing significant industrial dischargers. The plan
for these existing facilities was to keep them at their current load plus a 10 percent margin for future growth. The draft
WIP also includes 183 significant domestic wastewater facilities. The 183 significant domestic wastewater facilities and
30 industrial facilities are expected to comply by 2017.

Significant point sources are defined as domestic wastewater treatment plants (WWTPs) with a design flow of 0.4
million gallons per day (mgd) or greater or industrial discharges with greater than either 75 Ibs/day of Total Nitrogen
(TN) or 25 Ibs/day Total Phosphorus (TP).

We are concerned that the list of significant dischargers has been prematurely determined to be complete or final
leaving other existing significant dischargers with insufficient wasteload allocations (WLAS).

As described in the draft WIP, nutrient loadings can be associated with many sources (e.g., deposition, storm water, air

pollution control devices, landfills, etc.). Therefore, to ensure the equitable distribution of waste load allocations, we
suggest that the DEP collect monitoring data from all major industrial point sources to better ensure the list of significant
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point sources is complete.

We recommend including a reserve of WLAs in the WIP to provide some flexibility in the event that other existing
significant point sources are identified as the TMDL is implemented in Phases Il and lll.

As indicated by the DEP in the draft WIP, the short timeframe allotted for development of the WIP did not allow for full
analysis of all the comments provided by the workgroups, and the DEP plans to continue to work with these groups,
and all interested individuals, on further analysis of ideas and suggestions. RRI Energy looks forward to working with
the DEP.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0502.1.001.005

Author Name: Frank Stephen

Organization: RRI Energy

Comment 3. Industrial Storm Water.

As indicated in the draft WIP, an up-to-date list of industrial stormwater permitted facilities and associated outfall
locations was prepared in April 2010 and was used to complete the industrial stormwater analysis. For consistency with
other TMDLs developed in Pennsylvania, each outfall was considered to have an estimated drainage area of 1 acre.

The up-to-date list appears to have been developed using only NPDES General Permits. The list of industrial
stonnwater permitted facilities fails to include stormwater outfalls that are included in individual NPDES permits and as
identified in stormwater Module 12 of NPDES applications. As a result, the number of permits and associated drainage
acreage are significantly under estimated.

As one example, Clearfield County was identified as having 25 Permits consisting of 36 drainage acres. As detailed in
Shawville's 2005 NPDES Renewal Application, five stormwater outfalls with a total drainage area of 121.4 acres are
present at the station. This is more than the drainage area identified for the entire County. In addition, the drainage area
for each Shawville stormwater outfall is substantially larger than the 1 acre estimated drainage area used for each
outfall in the draft WIP. Any WLA derived from this data for stormwater discharges at Shawville or other facilities would
result in a WLA that would be impossible to meet with any technology and would require elimination of the stormwater
discharge or purchase of credits.

Comment 4. Significant Industrial Waste Discharges.

The Shawville Generating Station is identified as an insignificant point source in Appendix Q-1 and Q-2 of the draft Bay
TMDL and does not have a sufficient waste load allocation (WLA) for existing discharges.
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Response

See response to Comment No. 0034-cp.001.001

Comment ID 0689.1.001.034

Author Name: Hann Steven
Organization: Capital Region Council of Governments TMDL Work Group

COMMENTS TO DRAFT PENNSYLVANIA WATERSHED IMPLEMENTATION PLAN ON BEHALF OF THE CAPITAL
REGION COUNCIL OF GOVERNMENTS TMDL WORK GROUP

p.3 The draft WIP asserts that Pennsylvania is "making progress" toward its assigned loading reductions. Yet, EPA has
deemed the draft WIP to be insufficient. What steps are or should the Department take to ensure that EPA approves the
WIP and abandons its efforts to implement its "backstop allocation" approach as set forth in the draft Chesapeake Bay
TMDL?

p.4 The Department is advocating the use of advanced technologies to meet the Commonwealth's loading reductions.
Has the Department discussed possible funding of these technologies with Pennsylvania's legislature, EPA or other
federal sources?

p.5-6 The Department's Compliance Plan regarding non-point source reduction did not meet EPA's "reasonable

assurance" evaluation. Setting aside the legal issues regarding EPA's "reasonable assurance" standard, what does the
Department need to do to ensure that it provides EPA with "reasonable assurance" that the non-point source sector will

meet its loading reduction obligations?

p.9 Does the Department agree with EPA's apparent interpretation that: (1) EPA has sufficient legal authority to develop
the Chesapeake Bay TMDL; and (2) Pennsylvania, with no impaired streams feeding into the Chesapeake Bay, must
nonetheless comply with the requirements of the Chesapeake Bay TMDL?

p.15 Did EPA provide the Department with sufficient time to develop its Phase | WIP?

p.16 Does the Department intend to mandate more stringent discharge limitations in municipal wastewater treatment
plant permits (i.e., limit of technology) even if EPA insists on retaining the "backstop allocation" approach in the final
Chesapeake Bay TMDL?

p.50 In EPA's September 27, 2010 comment document to the Department regarding the draft WIP, EPA suggested that
Pennsylvania's Trading Program is not totally satisfactory. How does the Department intend on addressing EPA's
concerns and how will this impact the Department's trading program and its strategy on accounting for future growth in
the Commonwealth? Moreover, it is critical that DEP obtain the most current delivery ratio data from EPA and
incorporate such information into its WIP because trading will be affected by the delivery ratios used in the WIP.
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p.52 Does the Department agree with EPA that the limit of technology for nitrogen and phosphorus is 3 mg/l and 0.1
mg/l, respectively?

p.59 The Department has sufficient regulatory authority under the Clean Streams Law to ensure that the non-point
source sector meets its loading reduction obligations under the Chesapeake Bay TMDL and the Department should
conclusively state that it will use this authority to ensure that the non-point source reductions in the Chesapeake Bay
TMDL are met.

p.60 Pennsylvania should further explain how its regulations on Erosion and Sedimentation Control, specifically its new
Chapter 102 regulations, which become effective on November 19, 2010, will be used to address the loading reduction
requirements of the Chesapeake Bay TMDL.

p.61 Will the Department take legal action under 25 Pa. Code § 91.36 to ensure that all regulatory requirements for
nutrient management for manure storage and land application is undertaken?

p.64 In its draft WIP, the Department asserts that: "Pennsylvania’s strength in the environmental regulation of
agriculture is the laws and regulations currently in place." However, to subsequently concede that Pennsylvania cannot
ensure compliance with these laws or regulations because of staffing issues is unacceptable, as compliance is a
concern raised by EPA in its September 27,2010 comment letter to the Department regarding the draft WIP (" ... there
appears to be a high-level of non-compliance with existing state programs for farm conservation and nutrient
management plans" (see p.3) and "Pennsylvania mentioned that its biggest challenge was ensuring compliance with
existing regulations...EPA needs more detail on how many farms can be reached, by how many staff, within what
timeframe and the resulting nutrient and sediment reductions." (see p.4).)

p.72 The Department must engage EPA regarding the implementation of BMPs between versions 4.3 and 5.3 of EPA's
Chesapeake Bay Watershed Model.

p.128 The Department's discussion on legacy sediment is a good first step in addressing the source of nutrients which
the Department asserts, that "stream corridor erosion from breached millpond reservoirs - is a substantial source of

suspended (i.e., fine grained) sediments and nutrients within the Chesapeake Bay Watershed."” How do the Department
and EPA intend to address this issue in the context of the Chesapeake Bay TMDL?

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0723.001.001

Author Name: Barton Marylou

Organization: Lancaster County Clean Water Consortium
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The Lancaster County Clean Water Consortium ("LCCWC") believes that the Pennsylvania Watershed Implementation
Plan could be significantly strengthened by emphasizing solution-oriented approaches to the underlying TMDL causes.

The LCCWC offers the following specific examples to strengthen DEP's Watershed Implementation Plan. The first
example is a solution-oriented MS4's example of a watershed overlay, holistic MS4 approach and could serve as the
pilot project to demonstrate its TMDL pollutant reduction results .

The Lancaster County Clean Water Consortium proposes to facilitate county-wide compliance with new federal
regulations for water quality in the Chesapeake Bay by establishing a resource organization known as the Lancaster
County Clean Water Consortium . The Consortium, organized in 2010, will serve Lancaster stakeholders by proactively
initiating compliance with stringent pollution reduction standards proposed in the Pennsylvania Chesapeake Watershed
Implementation Plan. The goal of the Consortium is to enable the cooperative implementation of water quality and
guantity projects between federal, state, and local governments, watershed associations, watershed residents, and
community stakeholders.

To encourage the utilization of the most cost-effective proven and/or emerging technologies, the Consortium is in the
process of securing funds to obtain technical assistance in 2011 to: "

Develop a coordinated, watershed overlay Municipal Separate Storm Sewer System (MS4) which will support the Model
Stormwater Ordinance under development by the Lancaster County Planning Commission and design a pilot stream
bank restoration project that will take into consideration the impact of point-source outfalls and surrounding land uses; "
Provide detailed cost estimates to assist in the evaluation, the selection, and the funding of a variety of agricultural best
management practices and nutrient reduction techniques .

Response

See response to Comment No. 0034-cp.001.001

Comment |D 0723.001.003

Author Name: Barton Marylou
Organization: Lancaster County Clean Water Consortium

Solutions: Projects and People

Lancaster County has been identified as one of the top three contributors of agricultural pollutants in the Chesapeake
Bay. While early introduction of agricultural best management practices have accomplished some reductions in
nitrogen, phosphorous and sediment loads, much remains to be done.

The success of the Lancaster County's approach will depend on the ability to implement the commitments and achieve

the required nutrient and sediment reductions described in the Commonwealth's Watershed Implementation Plan (WIP).
If the goals of the state WIP are not achievable, the repercussions of USEPA consequences will affect all source
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sectors in the county (and state), especially within the agricultural sector. Lancaster County consists of a unique farming
community that includes a preponderance of small farms beleaguered by marginal operating economics. A successful
program must be carefully crafted to encourage participation without undue economic hardship, and must also address
how to involve the large numbers of independent farms in order to provide the information, leadership, education, and
training necessary for successfully implementing nutrient load-reducing practices . There are also unique considerations
that apply to plain-sect farmers; some programs may have varying rates of success within the distinct local communities
that dominate each of the county's watershed basins . The Chesapeake Bay Program, through data collection and
modeling, has generated a considerable amount of information related to efficiencies and costs of implementing
agricultural management practices, but Pennsylvania is a state where one-size does not fit all . The far-reaching
implications of the WIP necessitate a close examination of the agricultural strategies that are best for Pennsylvania and
Lancaster County. This makes "the Development of a Tool to Estimate the Costs to Meet the Nutrient and Sediment
Reduction Goals" critical for the state and the county to preserve the county's water quality goals. In other words,
identifying and implementing the programs and practices that give the best nutrient and sediment reduction for the
dollars spent is essential for success.

In anticipation of more stringent EPA regulations, Lancaster County must proactively evaluate the best combination of
agricultural management practices, storm water management systems, point source, and legacy sediment stream
restoration projects to maximize the TDML reductions in a cost effective manner. With the information gathered in the
three programs proposed for funding year 2011, the Consortium will be able to help municipalities, landowners, and
watershed groups prioritize their implementation projects and help them secure funds. This model of jurisdiction
(County) wide cost evaluation and coordinate stormwater protocols Consortium model is replicable in any County and
the base costs for project implementation will be of use in other parts of the Chesapeake Bay Watershed and
Pennsylvania for many years.

The Foundation plans to support the ongoing operations of the Consortium through: "

Annual financial contributions from 5 classes of members:

0 Municipalities & Authorities;

o Non-profits (e.g. Lancaster Farmland Trust, Watershed Alliances, Trout Unlimited Chapters);

o Agriculture (landowners and charitable contributions from agri-business);

o Business (local corporations & developers);

o Individuals that share a commitment to environmental stewardship and clean water initiatives."

Administration fees from planning grants and project implementation grants." Sponsorship from individuals and firms."
Contributions from developers and landowners to offset MS4 or water quality impacts.

Solutions: Funding

Nutrient and sediment reduction in the Chesapeake Bay is a priority for DEP funding. This proposal will result in the
information necessary to meet Lancaster County's assigned goals as well as for all other impacted counties within the
Commonwealth. The relative costs of agricultural nutrient control practices and the programs that will be needed to
implement them need to be better understood in order to set priorities for efficient allocation of public funding and
promote overall pollution reduction cost-effectiveness. On one hand, it is important that investigations into the
identification of "preferred programs and practices" involve an independent assessment of the programs and practices
tentatively identified in the Commonwealth's draft WIP. It is also important to take a fresh look into new, emerging, and
innovative ideas drawn from a broad knowledge base comprising the latest findings of academic experts, governmental
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agencies, farmers, and practitioners engaged in the research, management, and operations of the state and County
farming community Again, this makes funding of the "Methods and Costs to Reduce Loads", "Identification of
Technology and Innovative BMPs", and "Recommendations for Preferred Agricultural Programs” critical needs for
immediate funding. Work on these projects will, supply necessary information to make cost-effective decisions about
designing and funding preferred programs that will provide the leadership necessary to achieve required water quality
goals.

In addition to meeting the financial priorities of the Commonwealth and DEP, this proposal could save hundreds of
thousands of dollars of public and private funds by eliminating the need for redundant studies, project plans and cost
estimates. Lancaster County's progress toward reaching TMDLSs for nutrient and sediment reduction will be enhanced
through the coordinated efforts of the Consortium. By combining plans and strategies on a watershed basis, the
Consortium will maximize every dollar spent on water quality projects. The limited grant preparation and administration
capacity of County stakeholders will be supplemented by the Consortium staff and the deliverables will streamline and
enhance quality proposals that are more likely able to secure coordinated multi-source funding. Our efforts will
supplement the activities of the Lancaster County Conservation District and -the Lancaster County Planning
Commission by focusing on the Chesapeake Bay Nutrient Reduction programs, projects and milestone reporting.

The implementation of coordinated watershed restoration strategies and innovative demonstration projects will provide
Lancaster County's urban, suburban and rural communities with a better quality of life as nutrient and sediment loadings
are reduced in the county's rivers and streams via non-point municipal and agricultural run-off as well as sewage
treatment plants and other point sources . The countywide WIPs will also demonstrate where and how the county can
absorb more population growth while still keeping county waters clean for drinking, fishing and swimming.

The success of the Lancaster County's approach will depend on the ability to implement the commitments and achieve
the required nutrient and sediment reductions described in the Commonwealth's Watershed Implementation Plan (WIP)
. If the goals of the state WIP are not achievable, the repercussions of USEPA consequences will affect all source
sectors in the county (and state), especially within the agricultural sector. Lancaster County consists of a unique farming
community that includes a preponderance of small farms beleaguered by marginal operating economics . A successful
program must be carefully crafted to encourage participation without undue economic hardship, and must also address
how to involve the large numbers of independent farms in order to provide the information, leadership, education, and
training necessary for successfully implementing nutrient load-reducing practices. There are also unique considerations
that apply to plain-sect farmers; some programs may have varying rates of success within the distinct local communities
that dominate each of the county's watershed basins. The Chesapeake Bay Program, through data collection and
modeling, has generated a considerable amount of information related to efficiencies and costs of implementing
agricultural management practices, but Pennsylvania is a state where one-size does not fit all. The far-reaching
implications of the WIP necessitate a close examination of the agricultural strategies that are best for Pennsylvania and
Lancaster County. This makes funding for "the Development of a Tool to Estimate the Costs to Meet the Nutrient and
Sediment Reduction Goals" critical for the state and the county to preserve the county's water quality goals. In other
words, identifying and implementing the programs and practices that give us the best nutrient and sediment reduction
for the dollars spent is essential for success.

MS4 Watershed Overlay Permit

Scope of Work To provide assurance that across Lancaster County, the most cost-effective and environmentally
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sound implementation projects are undertaken, the Consortium would like to complete a pilot project analysis to
integrate:

-MS4s

-BMP Installation

-Point Source discharges

-Legacy sediment - nutrient and stormwater credits

Coordinated MS4 Protocol and Little Chiques Creek Pilot Project Analysis - Develop a watershed or county-wide
coordinated protocol with specific tools to assist Lancaster County municipalities in meeting MS4 requirements. This will
include a template for addressing applicable TMDLs in addition to the six Minimum Control Measures (MCMs) required
as part of PAG-13. Also included will be an evaluation of alternatives that may exceed the MCM requirements but would
require individual permit approval . Alternative measures may be more cost effective with greater water quality benefits.
Some of these alternative measures may involve regional coordination and multi-municipal efforts.

Approximately 40 miles of stream segments of Little Chiques will be analyzed including Main Stern, Brubaker and Back
Run. Seven (7) representative reaches would be selected to obtain field data such as geo probes, nutrient analysis,
storm water management - storage volume . One (1) location would include data intensive for credit trading purpose for
nutrients and stormwater. The Mount Joy Borough and Mount Joy Borough Authority are committed to repairing the
stream banks along the Little Chiques Creek in the borough park. An unusual aspect of this proposed project area is
that part of the stormwater flows impacting the stream come from an industrial park in the Donegal Region Urban
Growth Area. This development has a master-planned, integrated storm water system that serves over 400 acres of
businesses that provide more than 3,000 jobs.

Objective: Develop stormwater permit protocols that are consistent with a new model Stormwater Ordinance developed
by the Lancaster County Planning Commission.

Objective: Provide spatial and depth data. Useful for assessments in effort to reduce field work . Data can be used in
rough estimate calculations for items 1-3 above.

Objective: Establish riparian buffers and restore disturbed areas along the Susquehanna river, Conestoga River, and
smaller waterways .

Objective: Provide guidance to muncipalities and watershed groups to support the requirement for comprehensive
watershed analysis on all watershed areas prior to funding request for streambank projects.

1. Deliverable - MS4 watershed overlay compliance protocol for Lancaster County Municipalities

AG-13 Compliance - Multi-Municipal agreements to cooperatively meet MCM responsibilities more efficiently
-Public Outreach and Education

-Public Involvement

-lllicit Discharge Detection and Elimination

-Construction Site Runoff

-Post Construction Stormwater Management
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-Pollution Prevention/ Good Housekeeping

Strategies to implement existing and develop new Watershed Implementation Plans (WIPs) to meet TMDL
requirements

Individual Permit Alternatives

Develop watershed- based stormwater management/ water quality strategies
-Incorporate Act 167 plans, WIPs

-Multi-municipal coordination

Plan and implement Regional Stormwater Management/ Water Quality Facilities Develop framework for applying
stormwater offsets to new development sites Develop incentives for participation in regional efforts identify long-term
maintenance needs and responsibilities (including inspections) Negotiation with DEP/ EPA regarding application of
alternative strategies Establish reliable protocol so that municipalities can be confident of compliance through
alternative measures

2 . Deliverable: Comprehensive Report with Data for Pilot Project Report including:

-Mapping - LIDAR photography & Video -aerial logging photography

-Field Assessment: Ground Truthing, Photo documentation "

-Data collection (nitrogen, phosphorus, sediment)

-Determine locations of point source discharges

-Identify Restoration opportunities - Regional SWM, Wetlands, buffers, etc

-Integration of the two other studies - Resolution 215 (Program I) and the MS4 Protocols (Program 1)

Summary-

The landowner and municipalities of Lancaster County will make better progress toward reaching TMDL for nutrient
and sediment reduction through the coordinated efforts of the Consortium. By combining plans and strategies on a
watershed basis, the Consortium will maximize every dollar spent on water quality projects. Resources will be
concentrated to better deliver quality proposals and secure coordinated funding. Our efforts will build on the prior
activities of the Lancaster County Conservation District and the Lancaster County Planning Commission by focusing on
the Chesapeake Bay Nutrient Reduction programs and implementation projects.

The members of the Consortium recognize that stormwater runoff is best considered a valuable and reusable resource;
not a waste that must be quickly moved away.

Stormwater can be effectively managed through properly constructed and maintained best management practices
(BMPs) which remove pollutants, facilitate ground water recharge, provide base flow for surface waters, and protect and
maintain the stability and environmental integrity of our ground and surface water resources. Managing increases of
stormwater runoff to minimize pollutant loading includes reducing or avoiding the generation of new or increased
sources of these pollutants as well as restoring and protecting the natural systems that are able to remove pollutants .
These objectives can be accomplished through various BMPs such as stream buffers, vegetated systems, infiltration,
and the reuse, recycle or collection of stormwater . Although stormwater runoff cannot be eliminated, the effects of
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excess stormwater on our citizens and land and water resources are minimized through better management and
treatment. Source: Growing Together, LIMC Comprehensive Plan

The Consortium is dedicated to utilizing the best, affordable technologies in a holistic Chesapeake Bay watershed
approach. We wish to use existing plans but seek to streamline the permitting process for municipalities, farmers, and
developers. Our focus will be to provide guidance and an awareness of the opportunities, not to obstruct the EPA
process. Our intended service to our constituents is to clearly deliver what are the best and most cost-effective methods
for accomplishing compliance with the forthcoming TMDL regulations.

II. TMDL Efficiency Tool

Scope of Work - The mission of the Consortium is to undertake a variety of efforts to develop a proactive, cohesive
countywide strategy to restore the County's waterways and facilitate compliance with looming federal and state
regulations intended to clean up the Chesapeake Bay.

A. Objective/Work Element - Estimate the cost to meet the agricultural source nutrient reduction goals of the
Chesapeake Bay Program and agricultural allocations as defined in the State WIP, including but not limited to
determining a cost per unit removed (nitrogen, phosphorus, or sediment) for best management practices that are
considered or recommended. A panel of Academic Experts and consultants (experienced in development of the
Chesapeake Bay model), will participate to obtain and confirm input data for the development of an assessment tool .
Cost data, nutrient removal efficiencies, and implementation aspects will be checked or areas of concern identified.
These data will be used to build a "reference” cost analysis, then will be refined based on the Pennsylvania-specific
information our team will gather as we execute work elements B, C, and D.

1. Deliverable -Data management tool for composite scenario costing of the agricultural non-point-source portions for
on-site pollution-reduction practices . This tool will utilize data collected and evaluated in elements B and C. In turn, the
tool is in part utilized in the identification and evaluation of priority practices in element D.

2 . Deliverable -Technical Memorandum outlining the following -baseline cost of compliance for the agricultural sector,
evaluation of BMP cost and effectiveness ranges, and cost of WIP compliance for the Commonwealth's agricultural
sector.

B. Objective/Work Element - Identify methods (including their costs) employed in other states to reduce loads from
agricultural sources and make findings as to their applicability and impact to the agricultural community of this
Commonwealth, particularly Lancaster County.

1. Deliverable-Conduct surveys and prepare technical report on other state WIP programs that will draw on readily
available Chesapeake Bay Program and state-prepared documents, 2010 Draft WIP and 2010-2011 milestones, new
technologies being demonstrated in other states (from Work Element C), and nutrient trading programs in other states;
relative to the potential impact on future Lancaster County watershed allocations . A Technical Memorandum will be
prepared to describe effective agricultural management practices employed outside the state.

C. Objective/Work Element - Evaluate the potential of new technology and innovative best management practices
generally to address nutrient loads from agricultural sources. As part of the evaluation, the relative cost compared with
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established technologies, practices and pro-grams will be developed . A panel of Academic Experts and an Agricultural
Work Group will be used to identify and list technologies and innovative BMPs, including those established and those
not widely established in the Commonwealth . The short listing process will consider any programs not otherwise
selected, but currently being emphasized as part of the Chesapeake Bay Program or the Draft WIP as key initiatives for
achieving the Commonwealth's nutrient reduction goals. The "short list" of promising and key initiative options will then
be subjected to a planning-level evaluation based on demonstration site visits, data from manufacturers, published
literature, or previous studies to the extent achievable within the timeframe of this study. Results will be summarized,
with a focus on highlighting technologies or innovative BMPs with the potential to become a more significant component
of the Lancaster County's watershed nutrient reduction strategy.

1. Deliverable - A weighted set of screening criteria ; planning-level budgetary capital cost estimates ; 20-year life cycle
cost estimates, cost effectiveness ratios (cost per pound of nutrient removed), "transactional”" cost estimates (the cost of
education, outreach and technical support to promote the technology or practice) and potential impact of the technology
or practice on meeting overall nutrient removal goals. A Technical Memorandum will be prepared to summarize new
technologies or innovative BMPs with potential to become a more significant component of the state's and county's
nutrient reduction strategy.

D. Objective: Make recommendations for preferred programs for the agricultural community that overcome structural
obstacles, encourage participation, accelerate bringing agricultural lands to baseline, facilitate the application of cost-
effective technology and innovative best management practices and stimulate the generation of nutrient credits that are
valued by point sources.

1 .Deliverable: Recommendations that set criteria for and identify preferred programs based on the costs and benefits,
training and technical support requirements, regulatory and other obstacles, and relative incentives. A Technical
Memorandum will be prepared to summarize: existing and innovative programs that are effective and are relevant to PA
farm baseline requirements and information gathered, potential load reductions from meeting baseline compared to
reductions needed to meet WIP requirements, and impact on availability for nutrient trading and will provide a list of
preferred programs and basis for the list.

[See Page 8 of the original comment letter for a chart with Cost Assessment of Agricultural-NPS Reductions]

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0732.001.011

Author Name: Hoagland Roy
Organization: Chesapeake Bay Foundation (CBF)

[The document submitted was partially illegible along the right margin. The comments below have been reproduced to
the greatest extent possible. See EPA-R03-OW-2010-0736-0732 for a full copy of this document.]
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RE : Comments regarding Pennsylvania's draft Chesapeake Watershed Implementation Plan (WIP); September 2010

Dear Department of Environmental Protection:

The Chesapeake Bay Foundation (CBF), and its more than 200,000 members, thank the Department of Environmental
Protection (DEP) for developing and implementing a thorough and open stakeholder process for constructing the
Watershed Implementation Plan (WIP). We look forward to a finalized WIP tr includes the Best Management Practices
(BMPs) necessary to meet the reduc requirements, but also includes the implementation capacity to assure that tl
BMPs are put "on the ground." It must equitably require nutrient and sedime reductions from across all sectors. The
WIP must outline the mechanisms, an commit programmatic and financial resources to meet the goals, to provide
reasonable assurance that the WIP can be implemented, and to restore Pennsylvania's waters and the Chesapeake
Bay.

As you know, the process of developing the Bay-wide Total Maximum Daily LI (TMDL) actually began over a decade
ago with a series of federal judicial com decrees and settlement agreements over impaired water listings for many
watershed states. See American Littoral Society v. EPA, Case No. 96-489 (E.D. April 9, 1997); American Canoe v.
EPA, 54 F. Supp. 2d 621 (E.D. Va . 1999). On 28, 2000, the governors of Virginia, Maryland, and Pennsylvania, the
chair of Chesapeake Bay Commission, and the Mayor of the District of Columbia responded to the various decrees and
agreements by signing, with the EPA Administrator, Carol Browner, the Chesapeake 2000 Agreement which, among
other things, committed to reduce nitrogen, phosphorus, and sediment sufficiently to remove the Bay and its tidal
tributaries from the impaired waters lists by 2010.

In December 2003, the EPA, Pennsylvania, and the other Bay jurisdictions agreed to the nitrogen, phosphorus and
sediment allocations that became the basis for "tributary strategies," designed to remove the Bay and its tidal tributaries
from the impaired waters lists by 2010. Pennsylvania completed their plan in 2004. [FN1] The failure to achieve the goal
triggered the need to develop the Bay TMDL - a process in which Pennsylvania has been a full and cooperative
participant.

Consistent with EPA's letters to the Principals' Staff Committee of September 11, 2008, November 4, 2009, and April 2,
2010, we strongly encourage the state to provide the necessary details in their WIP for how they will achieve the
necessary reductions.

While Pennsylvania has made significant progress on some specific BMPs, the Commonwealth has demonstrated an
inability to deliver on core programmatic items that are critical to meeting our water quality goals. This WIP is
Pennsylvania's final opportunity to create a strategy for implementing the TMDL that is built by Pennsylvanians, for
Pennsylvania, and utilizes the details and efficiencies that are specific to the Commonwealth. CBF urges you to
consider the following recommendations to construct a credible strategy to accomplish the necessary reductions.
Otherwise, the Federal Government will use its Clean Water Act authorities to attempt to accomplish those reductions in
Pennsylvania. The outcomes of that approach will be for more difficult and less efficient for the Commonwealth and its
citizens.

EPA's assessment of the Pennsylvania WIP was not good. The agency cited numerous "significant deficiencies" that if
not corrected would result in EPA invoking-under existing Clean Water Act authority-several "backstop' measures.
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[FN2]

A central criticism by EPA was the conclusion that Pennsylvania did not devel credible and justifiable plan to reduce
pollution from farms and urban and suburban developments. Without meaningful reductions from these sectors,
Pennsylvania will not achieve the pollution reductions required by the TMDL.

The ramifications of failure, and the implementation of the "backstop” measi and the other consequences, detailed in
EPA's December 29, 2009 letter to tl Bay states, threaten to profoundly impact Pennsylvania communities, farmer and
businesses in many significant ways.

In order to avoid EPA imposing the TMDL "backstops” and the other consequences, we strongly encourage DEP to fully
integrate our comments a suggestions into the draft Phase | WIP.

Also, we incorporate by reference the comments submitted by CBF and the Choose Clean Water Coalition and Donald
Boesch, et al. to Administrator Jacl on November 8, 2010, Docket no. EPA-R03-OW-2010-0736.

Key Recommended Improvements

Detailed in our comments herein are numerous recommendations for impro the draft WIP, particularly as it pertains to
the reasonable assurance EPA see summary, we believe that the draft WIP should incorporate the following:

Agriculture

- Describe a strategic plan containing binding commitments for the stat reasonably achieves agriculture's load allocation
within the TMDL's tin and which includes sufficient contingencies if specific program elemen cannot be implemented.
- Inform all producers of regulatory and TMDL-related requirements.

- Implement outreach, financial assistance, and enforcement activities to assure widespread compliance.

- Identify overall funding need, and remaining funding gaps that must b filled by the Commonwealth.

- Pursue core conservation measures first on farms that have not yet participated; "the basics" provide cost effective
nutrient reductions.

- Integrate state efforts on alternative manure technologies with compliance efforts on small and medium farms,
especially dairies.

- Invest state and federal funds in forested buffers of at least 35 feet; narrower or grass buffers should not be a
subsidized priority.

- Maximize landowners' use of CREP for buffers to stretch other limited cost share programs farther.

- Advocate to restore and grow the REAP tax credit program.

- Advocate to restore and rebuild conservation district capacity.

- Develop a comprehensive methodology to track voluntary BMPs that reduce nutrient and sediment loads, as well
activities (by all sectors) that increase nutrient and sediment loads.

- Commit to timeline for establishing criteria for TMDL level compliance and "Safe Harbor.

- Commit to timeline for establishing a plan for achieving phosphorus balance over the long term and that is sufficiently
protective of water quality.

- Strengthen the private sector's role in providing planning and design services to producers.

- Coordinate efforts effectively to ensure all cooperating agencies and organizations are working on goals that are
consistent with the WIP.
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Urban/Suburban Stormwater

- Abandon the proposed MS4 methodology in favor of the approach employed in the Christina River Basin Watershed
Stormwater Source TMDL.

- Revise permit requirements so as to incorporate no net increase provis for new or expanded discharges of
construction, post-construction stormwater runoff.

- Revise Act 167 to fully incorporate stormwater-related LA and WLA allocations and reduction goals and practices.

- Revise Pennsylvania's Stormwater Best Management Practices Manual as to incorporate the small storm hydrology
management approach.

- Develop and advocate for innovative, but scientifically justifiable, approaches to address and fund stormwater retrofits
and impervious surface reductions in existing urban and suburban areas, including the examination of an offsets
program.

- Develop a meaningful MS4 permitting program which requires the adoption of low impact development (LID)
requirements, tree and urban/suburban woodland protection ordinances, and retrofitting programs, amongst other
improvements.

- Advocate for a ban on the sale of phosphorus-based fertilizers intende use by homeowners, except under certain
conditions.

Resource Extraction

- Develop a process to track and quantify the impact of land-based Marl Shale-related drilling activities (e.g., pads,
roads, clearing of forest, etc incorporate into the WIP.

- Revise permit requirements to incorporate no net increase provisions new or expanded discharges of construction,
post-construction storm, runoff from extractive industries, including Marcellus Shale.

Onsite Wastewater
- Close the septic system "loop hole" regarding no net increases in pollutant loads from new or expanded sewage
discharges and institute an offsets program.

Sector Specific Comments

Throughout various sections of the draft WIP, numerous aspects of DEP's programs, permits, and methodologies for
incorporation into the TMDL and VVIP are presented. This presentation approach makes it difficult to provide
meaningful comment via a sequential approach. Therefore, for ease of presentation we provide our comments below on
a per sector basis and not sequentially as presented in the draft WIP.

However, in general, the issues and concerns we raised in our August 12, 2010 letter to the Pennsylvania WIP team
members remain (Attachment A). [Comment Letter contains additional information in the form of an attachment. See
original comment letter EPA-R03-OW-2010-0736-0732.1.] Specific comments for each sector are below.

Agriculture

CBF supports DEP's commitment to reducing pollution from agriculture in ways that strengthen the sector overall, and

helping individual producers maintain or regain profitability in the process. A robust agricultural sector in Pennsylvania is
critical to PA watersheds and the Bay. That developed land is the only sector still increasing pollution loads underscores
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the fact that farms and forests are much preferable to development, especially the highly land-consumptive growth that
has occurred in the region over the past several decades.

DEP and other Pennsylvania agencies and partners have developed and pursued creative approaches to achieving
agricultural nutrient reductions to augment ongoing efforts. These initiatives include nutrient credit trading, state
enhancements to CREP, innovative manure technologies, REAP transferrable tax credits, ARRA and PENNVEST
nonpoint source projects, county assessments of voluntary BMIPs, and others. We are hopeful that a new tracking
program for voluntary BMPs will reveal more progress made by producers that has not yet been credited to the
agricultural community.

Nevertheless, PA farms continue to generate substantial nutrient and sediment loads, and sufficiently reducing this
sector's loads is the most critical aspect of Pennsylvania's WIP. The final WIP must clearly outline a strategic plan for
agriculture that includes specific commitments of technical and financial resources with measurable goals and timelines.
The draft WIP for agriculture not contain sufficient detail to provide reasonable assurance to EPA that necessary
agricultural reductions will be achieved, nor did it give PA policyma a clear roadmap for funding and program needs.
The Chesapeake Bay Founda agrees with EPA's assessment of serious deficiencies and we provide the follo
recommendations to correct these deficiencies.

Achieve widespread compliance with state and federal requirements in a ti fashion

The final WIP Agricultural Compliance Plan must identify the process, resourc and timelines necessary to inform and
assist producers who do not have req plans and BMPs.

Pennsylvania has a solid foundation upon which to work with small and medi sized farms that are not required to have
certified nutrient management pla Concentrated Animal Feeding Operation permits. DEP deserves much credit f efforts
to revise Chapter 102 regulations on erosion and sedimentation contr and the Field Application of Manure Supplement
to the Manure Management Manual. Once the latter is completed, producers will have clearer guidance o required
planning and implementation measures for both sediment and nutr control, setting a "level playing field" for the majority
of producers and giving an excellent context for gaining additional nutrient reductions from farms thi may have
considerable work yet to do.

The draft WIP relies heavily on new BMPs derived from farms developing and implementing required Erosion and
Sediment Control Plans and Manure or Nutrient Management Plans. CBF supports this approach as fair and cost
effective. It will focus pre-2017 efforts on implementing "core BMPs" (nutrie management planning, cover crops, riparian
buffers, no-till or low-till cultivai on farms that previously had not established necessary conservation practic versus
enhanced BMPs on farms already achieving high standards.

However, regulations mean little if compliance with those regulations contin to lag. Pennsylvania has required
conservation and manure plans for almost years, and many farmers are still unaware of these regulations. Indeed, a gre
number of PA farmers are unfamiliar with these requirements for the very reasons that EPA has criticized PA's draft
WIP: DEP has never led, and has sti neither described nor committed to, a comprehensive and proactive compli effort.
The failure of the Commonwealth, through DEP, the Department of Agriculture, Conservation Districts, and others to
clearly educate and inform the agriculture sector about compliance has left the Commonwealth's farms vulnerable
under state laws to administrative enforcement and citizen action.
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While Pennsylvania has no comprehensive database on farm plans, discussions with county and state conservation
agency staff suggest that at least half of Pennsylvania farms do not have required erosion control or manure
management plans, and the number could be much higher. Recent inspections by EPA in the Watson Run watershed in
Lancaster County found that only three of the twenty four farms in the watershed had conservation plans. [FN3] A
comprehensive assessment of farming practices in the Chesapeake Bay watershed found that about 26% of cultivated
cropland acres across the watershed still need additional erosion control practices and about 81% of these acres
require additional nutrient management practices. [FN4] Past and current DEP regulatory programs do not appear to be
a significant factor in planning decisions for most producers.

The updated requirements for these plans, coupled with the expectations of the TMDL, will require a comprehensive
outreach, education and enforcement strategy that details the steps DEP and partners will take to assure that the
approximately 40,000 farms in the Chesapeake Bay watershed develop or update these plans and are on
implementation schedules for meeting necessary standards for water quality. The final WIP must move beyond what
appears to be largely a recitation of existing programs with modest funding and staffing enhancements.

Implementation of the revised Manure Management Manual will lead to significant nutrient reductions, but possibly not
sufficient to meet the TMDL goals. If the Manure Management Manual does not yield the performance needed, then
DEP must require a higher level, such as certified nutrient management plans on all farms producing livestock.

The draft WIP acknowledges that staff resources are insufficient to assure compliance, but does not provide any
meaningful solutions to address this shortage. It proposes to support four new staff positions, that "once fully trained,
are expected to result in an increase of 450 agricultural inspections annually, well as 50 stormwater inspections and
100 compliance actions per year. [FN5> At rate, it would take 89 years after their training to reach all of the approximat
40,000 farms in the watershed. The final WIP needs to provide a strategy for either reaching these 40,000 farms with
existing resources as soon as possibl securing new resources for this purpose.

The final WIP must commit to ensuring that sufficient resources for technical financial assistance will be available so
that necessary plans will be develope the estimated 18,000 livestock farms in the Chesapeake Bay watershed by 20
and all remaining crop farms by 2018. We provide the following analysis on t necessary staffing resources for planning
and outreach. Whether or not the fi WIP uses a similar analysis, it must describe in detail how Pennsylvania will provide
assurance that needed conservation and manure/nutrient managem plans will be done on a timeline that is consistent
with TMDL milestones.

Staffing Needs for Compliance Outreach and Assurance - An Analysis

About 2,000 livestock operations already have Nutrient Management Plans, the remaining 16,000 farms require Manure
Management Plans. The Lower Susquehanna Watershed should see the most emphasis initially, because thi
contributes both the greatest nutrient and sediment loads to the Chesapeake and has greater staff resources. The
Lower Susquehanna Watershed contains about 21,000 farms, approximately 10,000 of which have livestock.

Some farms will require only verification that they have current Erosion and Sediment Control or Conservation Plans

and Manure Management Plans tha being implemented on schedule. Other farms will require only modest update their
plans to address water quality concerns. A third set of farms will require more assistance in developing and
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implementing plans where none currently exist. Anecdotal information suggests that about approximately one third of
are in each of the three above groups. We estimate that an average (across t various situations described above) of 2.5
days of technical assistance staff ti per farm are needed to develop a basic Erosion and Sediment Control plan Manure
Management Plan in the case of livestock operations.

CBF's assessment of technical resources assumes that agency and private sector employees must reach about 5,000
farms each year, so that developing the necessary plans for all farms in the Chesapeake Bay watershed is achieved
within eight years. Eight years to develop the needed plans would provide the framework to establish 60% of the
necessary BMPs by 2017 as required by EPA. One staff person (with vacations, holidays, sick time, and training time)
could assist about 90 farms annually. This would require 56 full-time staff people, working exclusively on planning
assistance to farms in the Chesapeake Bay watershed.

An alternative approach would be to shift priorities of existing staff, with some sacrifices to other programs or priorities.
An estimate of the needs under this approach includes:

- 62 Chesapeake Bay Technicians in Conservation Districts, that could spend about 2/3 of their time (140 days/year) on
outreach and plan development, with an average of 2.5 days per farm. At this rate, they could develop 34130 plans
annually.

- About 50 Nutrient Management Technicians, Erosion and Sediment Control Technicians and other Conservation
District staff, that could spend 10% of their time, or about 21 days/year to develop 420 plans per year.

- USDA Natural Resources Conservation Service assistance with approximately 500 plans per year through various
programs, such as the Environmental Quality Incentives Program and the Conservation Stewardship Program.

- Eight Department of Environmental Protection regional staff encouraging the most problematic farms to develop the
necessary plans immediately, through the private sector if Conservation District staff unavailable. They could reach
about 50 farms per year per person, or about 400 total plans per year.

- The private sector's development of an additional 250 plans in the initial year, and more in the future. This sector must
play a significant role in plan development and implementation, and their ranks would likely expand with demand, as
farms see stronger regulatory requirements or nutrient credit trading opportunities.

- Farms in geographic proximity could be grouped together (possi with Conservation District assistance) to obtain lower
cost bids f planning.

- Additional funding from EPA could support private sector plan development.

- Farms that pollute Pennsylvania's waters should be required to develop and implement the necessary plans
immediately, and m will need to rely on private sector planners, or face enforcement actions.

According to these estimates of combined technical resources of the public a private sector, about 5,000 farms in the
Chesapeake Bay Watershed would h plans each year. Initial efforts should be targeted to livestock operations curr
lacking plans. All livestock operations in the Lower Susquehanna watershed should have plans by the third year, and by
the fifth year in the rest of the watershed. By the eighth year, all Chesapeake Bay Watershed farms should an Erosion
and Sediment Control plan with a Manure Management Plan whe needed, although some may need adjustments. We
propose the following timeframe for plan development:

[Please see page 123 of the Docket ID #EPA-R03-OW-2010-0736-0732 for the table]

Once farms develop the necessary erosion and sediment control and manure management plans, additional work will
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be needed to ensure that plans are being implemented, soil erosion is limited to "T" over a rotation, animal
concentration areas are correctly managed, buffers are established and maintained, cover crops are planted early
enough each year, and other practices are successfully established and maintained. Plan development is just the first
step in the process.

Enforcement

The draft WIP describes the planned "Targeted Watershed Approach" which will guide the department's compliance
and enforcement efforts. This approach has many advantages, particularly given limited staffing resources. CBF
recommends, however, that the final WIP include a compliance and enforcement strategy that extends beyond targeted
watersheds and response to complaints. The final WIP needs to outline a process that will result in all farms complying
with state and federal requirements on a timeline consistent with the TMDL.

Thus, in addition to DEP's efforts in targeted watersheds, the initiative should focus enforcement on farms with obvious
and serious water quality problems first. Complaint-driven enforcement of environmental regulations is inadequate
because it drives regulatory action to the farms where there are observant neighbors, not necessarily where the
greatest pollution risks exist. Throughout the watershed, there are farms that have not participated in voluntary technical
and financial assistance, and some of these operations contribute to serious water quality problems. Many of these
problems - such as direct barnyard runoff and unmanaged Animal Concentration Areas (ACA's) near streams - are
clearly evident from public roadways. Publicized enforcement on these farms would serve as an incentive to many
others to quickly develop the plans and establish the conservation practices needed on their farms to avoid similar
regulatory action. EPA's recent enforcement action on a facility in Manheim, PA illustrates this approach. [FN6> Many
voices from within agriculture have supported fair but firm enforcement of the state's Clean Streams Law focused on
bad actors first.

CBF supports an emphasis on targeting ag-impaired streams as described in DEP's draft Agricultural Water Quality
Initiative. [FN7> But we believe that a targeted watershed approach alone will not be sufficient to ensure adequate
compliance throughout Pennsylvania's Chesapeake Bay watershed. We believe a multipronged approach would be
most successful, comprised of:

- Inspections of farms in targeted watersheds

- Enforcement on farms with significant pollution problems, regardless i location or broader watershed impairment,
especially where the oper has failed to take corrective actions in the past a timely manner

- Randomized compliance visits to a small percentage of farms through Pennsylvania each year

Close coordination with conservation districts on these efforts will be necessi The WIP should describe programmatic
options DEP will pursue to encourage enable individual conservation districts to take a more active role in compliance
assurance (versus providing only technical assistance to producers).

Addressing the Funding Gap

A significant challenge not resolved in the draft WIP is how PA will commit to level of resources, particularly for

agricultural financial assistance, that is on with the need. While the federal government has increased conservation fun
through Farm Bill programs, farmer demand for financial assistance consiste and substantially exceeds available
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funding. On average, about two-thirds of Pennsylvania farmers' applications for Natural Resources Conservation
Service (NRCS) financial assistance programs have remained unfunded in recent year. About 2000 Environmental
Quality Incentive Incentives Program applications were unfunded last year, due to funding shortfalls. [FN8> While the
state faces his financial constraints, this does not relieve the state of its obligations under tr Clean Water Act.
Pennsylvania policymakers did not make sufficient investment in agricultural nonpoint source programs during times of
surplus; these were legislative and executive choices that make the current situation all the more difficult. The WIP must
describe how this historic funding gap that continues this day will be corrected.

The final WIP should specify the level of financial and technical assistance nel and what funding streams will be
secured, leveraged or appropriated and at, levels . The final WIP must estimate the total expenditure (public and
private) necessary for planning and for implementing all the remaining BMPs that wil required to get all farms into
compliance and to achieve agriculture's portion of the TMDL. This analysis would logically assume shared contributions
from the federal government, the state, and producers themselves. PA's earlier tributary strategy estimated that need at
roughly $215 million dollars per year, for at least seven years. Unfortunately total annual spending on agricultural BMPs
never came close to this figure. The final WIP needs to identify the approximate funding need now through at least
2017. Without a clear funding requirement spelled out in the WIP coupled with specific funding streams meeting that
level, a key element of reasonable assurance will not be satisfied.

Indeed, the draft WIP reviews past and current expenditures but fails to mention imminent shortfalls and reductions and
what steps will be taken to replace lost funding. For example, the draft WIP's section on Growing Greener does not
mention that the current round of this foundational funding program is coming to an end just as the Bay TMDL is getting
underway nor does it recommend any new funding. The section on the REAP tax credit program states that the
program was cut in half with no discussion of restoring or increasing funding for the program.

Funding for County Conservation Districts and Core Conservation

While CBF supports DEP's efforts to fund alternative technologies and manure-to-energy systems, we are concerned
that this focus may distract the DEP from ensuring that "the basics" are tended to first, meaning cover crops, buffers,
fencing, barnyard treatments, and other BMPs needed for soil and nutrient plan implementation. It is from these
practices that PA will derive the lion's share of reductions at the lowest cost. The draft WIP relies heavily on
Conservation Districts for delivery of core conservation practices, and places additional responsibilities on staff, without
providing additional resources. The final WIP should estimate the additional staffing and resources for the conservation
districts to implement the additional outreach, compliance and technical assistance necessary for implementation of the
Agricultural portion of the Bay TMDL and provide the necessary increase in future budgets beginning in the 2011-2012
budget. The Pennsylvania Association of Conservation District's budget request for Fiscal Year 2010/2011 of $10
million is a minimum of the annual allocation needed to provide the staff resources needed to meet the expanding
requirements in the draft WIP. [FN9]

Restoring Funds to the Resource Enhancement and Protection (REAP) tax credit program
This efficient and over-subscribed tax credit program has established a tremendous track record of matching tax credits

with private resources to ac conservation goals. In spite of its effectiveness at supporting conservation g and leveraging
private funds, the allocation to REAP has been cut in half.
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While most state programs have seen cuts in the last two budgets, the final must reconcile this reality with the
imperatives of the TMDL. Seeing the gro need for agricultural financial assistance, in April of 2008 the PA Fair Share C
Water Coalition called on the General Assembly and Governor Rendell to invi $50 million annually in agricultural
assistance (split between $35 million in RI and $15 million in new cost share grants). [FN10]

While committing Pennsylvania to $50 million in new funding in 2011 may n realistic for the final WIP, it needs to
describe a strategy of "scaling up” state funding for agricultural BMPs between now and 2017. CBF recommends that
allocation for the Resource Enhancement and Protection (REAP) tax credit program be restored to at least $10 million
in FY 2010-11 and increased by $ million per year thereafter until unmet demand for financial assistance come into line
with available funding from all sources, and milestones for BMP implementation are being consistently met. It is critical
that the Commonwelth maintain consistent funds for the program so that producers can make investments in new
BMPs with greater confidence that tax credits will be available when they need them.

Total Maximum Daily Load Compliance and Nutrient Credit Trading

While producers may partially or fully reach TMDL compliance with Nutrient Manure Management Plans and Erosion
and Sediment Control plans, it is currently unclear how close compliance with state regulations will bring a far TMDL
compliance . The final WIP should establish, or commit Pennsylvania t establishing within six months or less, the criteria
all farms must meet to ach compliance with the Bay TMDL as well as adequate protection for local water quality. These
criteria would constitute "baseline" after which an operation ¢ generate offset or trading credits. DEP should consider
establishing these cri in such a way that enables producers to select from a suite of options based on the type of
operation and relevant local conditions.

Clearly specifying criteria for TMDL compliance will be important for planners providing technical assistance to
producers. To the greatest extent possible, planners and producers should design Manure Management Plans and
Erosion and Sediment Control Plans, and their associated conservation practices, in order to maximize nutrient and
sediment reductions. Individual plans designed only to meet state and federal regulatory requirements could be
insufficient to cumulatively reduce nutrient and sediment pollution under the TMDL. For example, a farm with contour
strips and manure application setbacks from streams may satisfy regulatory requirements, but the addition or
substitution of no-till practices, cover crops and riparian buffers may be needed to address water quality goals. Planners
will provide a better service to producers if they include these practices at the outset (some of which may be optional for
state regulatory compliance) so that farms are not faced with multiple plan revisions at a later date.

Moreover, clear guidance on TMDL compliance for farms will enable DEP to establish standards for "safe harbor" for
producers, which we recommend be completed within one year of the final Phase 1 WIP. With safe harbor, producers
who achieve an established level of environmental performance and/or BMP implementation would be protected from
further requirements for a set period of time, such as three to five years.

Pennsylvania's current trading policy system of utilizing a subwatershed tradeable load cap does not meet EPA's
trading policy guidelines. The following problems preclude Pennsylvania's trading program from effectively meeting the

reduction goals.

First, the lack of a requirement to meet TMDL compliance prior to trading would likely preclude credit generators in
Pennsylvania from participating in multi-state trading, which represents potentially a very profitable scenario for
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generators.

Second, there is no strategy, resources, or clearly stated requirement for NPS credit generators to come into TMDL
compliance after they have reached the current threshold for trading. Moreover, when some operations in a
subwatershed have utilized the available credits under the cap - there is no plan for obtaining the additional reductions
from the remaining operations. Will regulatory authority be utilized? Will resources be made available?

Third, there will be problems of inequity if some farms, achieving the same | of compliance, are allowed to trade, and
others are not (because the tradea load cap has been reached in that subwatershed). A related issue is that after
tradeable load cap has been met, farms may have to implement more expen BMPs, at their own expense, after selling
more inexpensive credits to buyers. Again, will regulatory authority be used? Will resources be made available?

Phosphorus Management

The current Phosphorus Index allows phosphorus to accumulate in some soil beyond crop needs, and therefore will not
adequately protect water quality ¢ the long term. Therefore, the WIP must outline a strategy to revise phosphor
management standards that will be implemented over time to address the problem of excessive phosphorus
accumulation. Elements of this strategy m include:

--Revision of nutrient management planning requirements to prevent w saturation of soil phosphorus, such as by
reducing the P Index scores w P may not be applied or may be applied at reduced rates, within one y

--A limit on P application to the rate needed for crop production, based soil tests and realistic yields, over a specific
timeline. For example, the standards could be implemented by 2017 for Concentrated Animal Operations (CAOs) and
Concentrated Animal Feeding Operations (CAFO) and for all farms by 2025.

--Development of new strategies to correct the regional imbalance of phosphorus that results in a heavy influx of this
mineral that is a finite natural resource. Pennsylvania must reduce the flow of phosphorus in livestock feeds into the
region, and/or develop new strategies to cost-effectively transfer it to locations that need it.

Concentrated Animal Feeding Operations

The proposed plan includes working with EPA Region 3 to improve the CAFO program. The Chesapeake Bay
Foundation strongly recommends that the program designate AFOs with discharges as CAFOs, as specified in the
federal CAFO rule. The farms should have an opportunity within a reasonable timefrarne to correct the discharges
before designation. The goal should be to remove the discharges, rather than expand the number of farms under the
CAFO program.

Farms' efforts to prevent CAFO designation would be a valuable tool to address problems such as: livestock directly
depositing manure in streams, stormwater flowing from manure management facilities, and other sources of stream
degradation. CAFO designation would provide a regulatory tool to address some of the most significant sources of
pollution to the Commonwealth's waters.

In Pennsylvania, requiring farms to eliminate discharges or face enforcement proceedings as CAFOs is likely to be a

more effective tool to improve water quality than lowering the threshold of animal numbers to include more farms as
CAFOs.
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USDA Technical Service Provider Program

The Commonwealth should work with the USDA NRCS to develop a broader, more flexible TSP to enable greater
private sector delivery of critical conservation programs such as the Environmental Quality Incentives Program (EQIP)
and the Chesapeake Bay Watershed Initiative (CBWI). Pennsylvania's private sector agricultural groups should be
enabled to play a greater role in providing the critical technical assistance necessary to implement the federal
agriculture program dollars.

Improved tracking of all BMPs

DEP does not effectively track nor, therefore, report and model most Best Management Practices (BMPs) that are
privately funded and not part of an organized program. Thus, many of these key BMPS are dramatically under-reported.
Pennsylvania must incorporate Census of Agriculture data, satellite images (such as for cover crops), and other broad
data collection methods with efforts to assure that practices are established according to standards and are being
correctly maintained.

--ldentifying untracked BMPs could "open the door" to education and outreach on necessary compliance efforts. People
trying to assess the untracked BMPs may also provide information about requirements facing farms and refer them to
sources of technical and financial assistance.

--ldentified farms with superb conservation efforts could be provided information about nutrient credit trading
opportunities.

At the same time, Pennsylvania's efforts to better track voluntary Best Management Practices must also track activities
from agriculture and all oth sectors that increase nutrient and/or sediment loads, such as new and expan livestock
operations. For example, the explosive growth in gas development the Marcellus Shale formation has resulted in loss of
forest acreage in northe tier counties. In another example, Amtrak has been clear cutting trees along mile stretch of the
Susquehanna River for electric line maintenance, with no for reforestation. [FN11] These losses directly offset gains for
two modeled BMPs tree planting and riparian forested buffers - and must be accounted for in the model.

Innovative Technologies

The draft WIP promotes regional digesters and other technologies, without detailing how they will be financially viable,
the fate of nutrients, and how th may be structured and managed. The Chesapeake Bay Foundation supports
development of innovative technologies that hold potential for significant, c effective nutrient reductions, but also
recommends strong emphasis on "tried true" cost-effective nutrient reduction methods, with testing of promising n
innovations. Moreover, the need for alternative uses for excess manure is m urgent for small dairies with high animal
density. DEP's program for innovat technologies should focus research and assistance to this sector.

Conservation Reserve Enhancement Program (CREP) as the First Choice for Building Buffers
As the WIP states, Pennsylvania leads the nation in CREP enrollment, bringing with it substantial water quality benefits.

With a broad CREP partnership am continued robust resources available through CREP for future enrollment, PA a
terrific base upon which to achieve further implementation of additional riparian forested buffer acreage . Indeed, the
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WIP should stress the importan CREP to PA's buffer goals for agriculture (as well as non-agricultural landown and
propose new strategies to boost enroliment . Instead, the WIP recites statistics about the program with little attention to
its future. The benefits c CREP and CREP buffers are many:

--CREP provides substantial non-state funding to implement riparian forested buffers to meet PA's milestone goals and
financially benefit landowners.

--Riparian Forested Buffers, once successfully established after three to four years of careful management, require
significantly less maintenance for proper BMP effectiveness compared to many other BMPs. Indeed, forested buffers
continue to provide benefits for decades or longer . Many other agricultural BMPs have lifespans of only 5-15 years.
--Riparian Forested Buffers provide significant habitat value and local water quality and stream ecosystem services in
addition to nutrient reductions to the Bay."

--Plentiful CREP resources can be used for many pasture-related agricultural BMPs, such as stabilized crossings and
alternative livestock watering systems, thus freeing up limited cost share funding of other programs like EQIP, literally
stretching financial assistance funding to serve more farmers and deliver more practices.

--CREP typically pays at least 100% of project installation costs, designed and implemented by experienced
professionals . CREP typically yields profits of $2000-$4000 or more per acre over a 15-year contract, with an
opportunity to re-enroll for an additional contract another $2000-$4000 or more per acre. In addition, CREP pays for
post-planting care of buffers that is critical to their success.

--Forested riparian buffers provide greater opportunities for nutrient credit trading or carbon credit trading.

--Research from the Stroud Water Research Center has documented that forested streams may reduce 2-8 times more
nitrogen than same-width grass buffers via in-stream processes. [FN12]

--Buffer maintenance is often more difficult for narrow than wider buffers. Streams with actively moving banks may
undercut fence posts . Fences nearer to streams often catch more flood debris .

Wherever Pennsylvania fails to get pollution reductions from a particular site forested buffers can provide (all paid for by
CREP at a profit to landowner), ti will need to be additional reductions from other practices for which funding i limited.
The alternative methods/practices needed to reach the required reductions might present more challenges to farm
management than adopting forested buffers.

Thus, the WIP should identify specific programmatic opportunities that DEP partners can pursue to maximize CREP's
contribution to Pennsylvania's nutri reduction efforts. These may include:

--DEP should continue to give a clear preference to the establishment of foot wide forested buffers over grass buffers.
--DEP should continue to offer its conditional cost-share reimbursement the Riparian Forest Buffer Practice (CP-22) to
ensure that enrollments continue to meet future milestones for buffers.

--DEP should convene the Pennsylvania CREP Partnership to discuss opti for accelerating enroliment in CREP for
buffers and commit to implementing the best options in the Phase Il WIP.

--FSA and NRCS, with input from other partners, should consider modifications to EQIP and CBWI that incentivize the
use of CREP instea other Farm Bill funds for the construction of buffers and associated practices for livestock
operations. For example, EQIP ranking criteria ¢ give preference to proposed projects that include CREP buffers.

Much speculation has been made about farmers' unwillingness to enroll in a program that requires 35-foot minimum

buffers. While buffer width is certai barrier for some producers, our experience suggests that many will adopt bu and
enroll in CREP when a clear vision of how forested buffers can play a vali profitable role in meeting pressing needs
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facing PA agriculture.

To illustrate, CBF's initial proposal to PENNVEST for ARRA funds included 120 farms asking for $28 million for various
agricultural BMPs. Eligibility for these funds required: 1) a Chapter 102 compliant conservation plan 2) elimination of
runoff from ACA's or barnyards 3) elimination of milk house wastewater poll and 4) 35' forested buffers on all areas of
all streams (including existing buffE counted and use of CREP for new buffers). Out of 120 farms, only two declin due to
the buffer requirement. Our final proposal included 45 farms for $14 million, and all agreed to the above terms including
buffers of at least 35 feet.

Coordination among All Organizations and Agencies

The effort to assure that all farms in the Chesapeake Bay watershed are developing and implementing the necessary
conservation and manure management plans will require collaboration among all parties working with farmers, not just
conservation districts and DEP. The WIP should recommend roles and an on-going planning process bringing together
DEP, USDA Natural Resources Conservation Service, Penn State Cooperative Extension, Pennsylvania Department of
Agriculture, State Conservation Commission, PennAg Industries. Association, Pennsylvania Farm Bureau,
Pennsylvania Association for Sustainable Agriculture, Chesapeake Bay Foundation, PennFuture, private sector
technical assistance providers, agribusinesses, and many other public agencies, agricultural and conservation
organizations. A coordinated effort could advance innovative approaches that have not been employed in the past; for
example :

--Conservation plans developed by NRCS to enable a farm's participation in cost-share programs should address all
water quality problems on the farm and ensure that the farm will meet TMDL requirements.

--Agricultural lenders should be verifying that their clients are implementing the necessary plans, to reduce the financial
risks of farms with serious pollution problems.

--Insurance providers could verify the implementation of plans, as a way to reduce their liability.

--When Penn State University's PaOneStop program to develop conservation plans is finalized, technologically-savvy
youth could help farmers develop a conservation plan.

--The Food Alliance is now partnering with the PA Association for Sustainable Agriculture to deliver third-party
certification of farms, food packers, and other agricultural entities that meet environmental and other standards.

--Milk inspectors could inform farms of their requirements, as a way to ensure that the farms remain in production and,
in some cases, produce higher quality milk, such as when cows are no longer standing in mudd animal concentration
areas that contribute runoff to local streams.

--Municipal governments could ensure that farms are meeting all state i federal requirements, such as when farms need
building permits. An e better approach would be a comprehensive strategy to ensure that all farms are meeting
requirements, such as that used by Warwick Towns Lancaster County.

--Farms with the most significant pollution problems should be required immediately develop plans, regardless of
whether conservation distric other public sector technical service providers are available. They coull linked with private
sector conservation and nutrient management plar to develop plans quickly, at the farm's expense.

--County tax offices could verify that farms receiving preferential tax assessments under the Clean and Green program
have and are followi the required soil erosion control and manure management plans- .

The Chesapeake Bay TMDL and state WIP will require public and private ent and thousands of Pennsylvania citizens,
to make changes - some large and s small - in how they conduct their lives, properties, and businesses. DEP nee lead
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and coordinate this effort so that everyone is pulling together.

Urban/Suburban Stormwater

In the draft WIP, DEP provides an excellent summary of existing stormwaterrelated programs, staffing, regulations, and
permit structure. However, we numerous concerns regarding the sufficiency of these and as well as the solu for
urban/suburban pollutant loads that are relied upon by DEP.

Projected reductions represent a reduced rate of increased load, not a true t toward achieving cap loads.

DEP's proposed approach to addressing loads from the urban/suburban sect relies almost exclusively on efforts that
minimize the increase in loads from | conversion activities. The approaches in the draft WIP offer little or no solu to
addressing existing loads from previously developed urban/suburban land.

For example, consider a new residential development in a green field setting that must acquire a Chapter 102 permit. In
this case, the reduction in pollutant loads via the new erosion and sedimentation control standards in Chapter 102
represent a decrease in the net increase in load during construction. As a result, no progress towards meeting the
TMDL caps has been made but simply a reduction in the rate in which loads have increased, albeit temporarily in this
case.

A similar argument can be made for the post-construction scenario. DEP's approach relies heavily on Pennsylvania's
Stormwater Management Act 167. The Act 167 plans have traditionally focused on developing a plan that minimizes the
impact of new sources of stormwater rate and, recently, volume on a watershed or county-basis. While in recent years
such planning efforts have in some cases identified stormwater retrofit opportunities to address existing stormwater
concerns, there is no requirement or reasonable assurance that such projects will be implemented. More discussion of
the sufficiency of the current Act 167 program and requirements is provided below.

Finally, DEP contends that achieving the control guidance and guidelines for a 2-year 24 hour storm, as detailed in
DEP's stormwater BMP Manual [FN13] results in a no net increase in pollutant loads. However, the control guidance
only suggests a planning requirement of reducing post-construction loads by 85 percent reduction in post-development
total suspended solids (TSS) and total phosphorus loads and a 50 percent reduction in post-development solute (as
nitrate nitrogen). Furthermore, some studies have indicated that the 2-year 24 hour design storm may cause excessive
erosive streambank flows to receiving streams. Under either scenario, this does not equate to a no net increase. These
concerns are explained further under the Urban/Suburban Stormwater, Accounting for Growth section of our comments.

Methodology for Developing Current Loads : MS4 Runoff

We have and continue to contend that the MS4 Sector Methodology (page 34 of draft WIP) is fundamentally flawed by
being non-reflective of real world conditions and contrary to the purpose and intent of the federal MS4 program.

Essentially, using the approach described in the draft WIP would be equating publicly owned roads as equivalent of the

MS4 drainage network. Under this methodology, the land area contributing to the MS4 would not be calculated part of
the load. For instance, in a residential development in which the downspouts are connected to the stormwater system
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or drain to the system overland flow, DEP's methodology ignores the loads associated from these contributing areas
and instead pretends that only the streets generate and contribute point source pollutant loads to the MS4 system. As
the adage goes possession is nine tenths of the law and it is simply scientifically unjustifiable contend that those areas
contributing to the MS4 should not be considered a part of the MS4, despite Pennsylvania's unique local governmental
framewor and inability to require retrofits or new stormwater BMPs on grandfathered private land.

The reasons why the proposed approach is scientifically questionable are cle< brief, however, this methodology
threatens to significantly under-represent pollution load from MS4 service areas. In turn, it will result in inappropriat
depressed responsibilities for load reductions from MS4 sources areas.

Interestingly, by employing such a limited definition of the MS4 area, DEP ha MS4 communities in a very difficult
position to achieve assigned TMDL WLA c loads. The approach would actually severely limit the suite of potential load
reduction BMPs available to MS4s to those that are only applicable on or alongside roadways--street sweeping, catch
basin inserts, and vegetated swa to name a few. If pollutant load reductions are not achieved or maintained such BMPs,
MS4 communities may be faced with being out of compliance wiiththe TMDL WLAs and with limited options to address
it.

In 2007, EPA issued a document that examines how TMDLs with storm water sources were created in 17 watersheds.
[FN14] None of the methodologies appro in these 17 examples appears to be in any way similar to Pennsylvania's
methodology.

In our research, we have not found another instance where EPA has approve use of this type of an approach for the
calculation of MS4 loads and associated load reductions as part of a TMDL; we believe that is because its use or
approval would effectively undermine MS4 permitting programs across the country.

However, we understand and appreciate the unique difficulties Pennsylvania's fragmented local governmental system
present in instituting an MS4 program, particularly a program which achieves quantifiable reductions in stormwater load.
These issues are especially evident in the context of a TMDL.

Adopt the Christina River Basin Watershed Stormwater Source TMDL as the MS4 Load Methodology in the draft WIP

An interesting and appropriate solution to this problem may be the methodology employed in The Christina River Basin
Watershed Stormwater Source TMDL (2006), [FN15] which included all or parts of MS4 communities in Pennsylvania,
Delaware, and Maryland.

The Christina TMDL acknowledges that for the actual waste load allocation (WILA) neither "the PA nor the DE MS4
permits identify the boundaries of the stormwater collection system contributing areas within each municipality.
Therefore, it is not possible to assign a WLA specific to the storm sewer collection areas within each MS4 municipality.
Because these systems have not yet been delineated, the TMDL includes nonpoint source loadings in the WLA portion
of the TMDL. It is anticipated that the state's stormwater program will revise the WLA into the appropriate WLA and load
allocation (LA) as part of the stormwater permit reissuance; however, the overall reductions in the TMDL will not
change."

The Christina TMDL MS4 WLA methodology could be employed as the stormwater load calculation approach in the
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phase 1 WIP with the requirement that all new and reissued MS4 permits contain requirements for delineating the
drainage areas of each outfall within the MS4 in order to more precisely determine the WLA versus LA loads within
each urbanized area.

In summary, we strongly believe that DEP's proposed MS4 methodology is inconsistent with the MS4 permitting
program and real world conditions. We recognize, however, Pennsylvania's unique local governmental structure and the
difficulty it presents in dealing with this issue. To that end, we believe the approach employed in the Christina TMDL
represents the most readily employable and justifiable solution and strongly urge DEP to undertake this alternative.

We have provided our position in a letter dated August 12, 2010 letter to EPA Region 3 Water Protection Division
Director, Jon Capacasa. This letter can be found in Attachment B. [Comment Letter contains additional information in
the form of an attachment. See original comment letter 0732.1]

Methodology for Developing Current Loads: Industrial Stormwater

The narrative describing how industrial stormwater loads were derived shou expanded to include several key areas
currently not discussed.

For instance, the area loads per land use in EPA's Chesapeake Bay Model apr not to contain and explicit industrial land
use category. Given such, it is imperative that DEP present what the employed pollutant load (Ibs/ac/yr) w; the industrial
sector.

Secondly, DEP states that for consistency with other Pennsylvania TMDLSs, a drainage area per outfall was assumed.
No information pertaining to how tl assumption was derived in this or in previous TMDLs is presented in the draf WIP.

Methodology for Developing Current Loads: Construction Stormwater

The description of the method employed to calculate loads from constructio activities is difficult to fully comprehend.

Under the approach, DEP assumes that the 10 year average rate of construct acreage will represents future activity, at
least until 2025, it would appear n be reasonable to occur in perpetuity as eventually all developable land will b
developed. To rectify this issue, it may be necessary for DEP to determine ti remaining developable land per county and
the subtract that value by the 10 average acres to determine the remaining number of years the average rate
construction can continue within the county . Clearly, Pennsylvania's woeful of land use planning makes such an
analysis difficult.

Another issue is if construction activity increases above the 10 year average. this were to occur, it would represent a
load not accounted for in the model could result in exceeding the cap loads assigned to the sector and the overal
TMDL. To avoid such a circumstance will require careful accounting by DEP raises several difficult questions if such an
event occurred. For instance, wo DEP cease approving construction permits if the 10 year average for the county would
be exceeded by the approval? Or, would DEP require that all construction sites that represent acreage above the 10
year average have a "no net increase" of pollutant loads provision in their NPDES permits?

DEP states that for construction acres they employed the average loading rate's associated with high intensity urban
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land. However, an open construction site, even with erosion and sedimentation controls, is fundamentally different than
an urban site under post-development conditions. Simply stated, a construction site often has little or no vegetation or
other soil stabilization; thus, rain events can easily mobilize soil particles of all sizes. A high intensity urban landscape is
highly impervious and although that also causes water quality concerns, it typically does not represent excessive
erosion of the developed land. A study by U.S. Geological Survey concluded that managed construction sites can
contribute 1.6 times more sediment load on a per acre basis than developed urban lands. [FN16.

The use of the high intensity urban land load called into question further given, that the Bay Model includes a
Pennsylvania land use category for construction. The barren/construction land use category indicates a nitrogen load
(Ibs/acre) of 27.7, a phosphorus load of 3.86, and a sediment load of 3.64 (t/acre). The high intensity urban pervious
and imperious loads employed by the Bay Model are notably less than these values.

Finally, it is unclear whether DEP has considered under the construction source sector Oil and Gas extraction activities
(i.e., pads and infrastructure) as part of the construction category. Given the magnitude of the industry and the amount
that may be under construction for the foreseeable future, it would appear to be a vital oversight if such activities were
not appropriately accounted for.

Methodology for Developing Current Loads: Urban/Suburban Runoff-Non MS4

DEP states that the non-MS4 load was determined by subtracting out regulated point source and other "developed"
land loads from the total urban/suburban load. While the total non-MS4 load can be obtained from such an analysis,
under this approach a more nuanced and comprehensive understanding of the urban/suburban load is not obtained.

A more accurate approach to determining the non-MS4 load would be to determine the urban/suburban load based on
land use intensity (e.g., high or and the proportion of pervious and impervious fractions. Under this approac developed
land totals could be determined for each county and further segmented based on the level of intensity. Based on
observational data or b professional judgment, the impervious to pervious fractions per land intensit, would be
calculated.

MS4 Program (sufficiency and compliance)

The current state of the MS4 program is widely acknowledged as being ineffic and largely ineffectual in achieving
guantifiable reductions in stormwater-reli pollution from urbanized areas. Difficulties with funding and oversight,
Pennsylvania's governmental framework, and the limited nature of the Six Minimum Control Measures, amongst other
factors, have restricted the per overall effectiveness. Compliance issues that have resulted in nearly 100 municipalities
recently being cited by EPA for failure to adhere to the permit requirements further illustrates the difficulties the program
has encountered.

To that end, we find it perplexing that in the draft WIP DEP presents the MS4 permit as being highly effective and
efficient and achieving quantifiable and sustainable reductions in stormwater pollutant load. While improvements in
permit may yield such, we do not believe that in its current or recently prop form it can be reliable approach to mitigating
this source sector. This propos change significantly reduces the reasonable assurance that the non-point soL
stormwater load will be reduced.
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We recommend that DEP fully incorporated into Pennsylvania’'s MS4 permit those draining to the Bay watershed the
recommendations we detail in our 2010 letter to DEP Stormwater Planning and Management Chief, Barry New. A copy
of that letter can be found in Attachment C. [Comment Letter contains additional information in the form of an
attachment. See original comment letter 0732.1]

Pennsylvania's Stormwater Management Act 167

When passed in 1978, Act 167 was a unique and progressive step towards b stormwater management. But, in many
ways, the Act has out lasted its usefulness and needs to be updated to reflect today's regulatory realities . VA updates
that require preventing new sources of stormwater pollution and addressing problems from existing development, Act
167 could once again s as the framework for planning and implementing stormwater management relevant to the
challenges of today.

In the draft WIP, Pennsylvania accurately notes the required nature of Act 167 planning and adoption of local
ordinances. However, the reality of the program is such that it is considered a voluntary planning program not
undertaken by counties or local governments without cost-share funding from DEP. As a result, the development and
updating of such plans has been in some cases been extremely protracted. More importantly, information presented by
DEP indicates that in some cases municipal adoption of Act 167 ordinances has been woefully inadequate.

DEP data indicates that of 2,566 municipalities in the Commonwealth, as of 2008 only 911 had at least one approved
Act 167 plan. This equates to roughly only 36 percent of local governments. Of those, approximately 359 have failed to
adhere to the Act and have past-due enactments. [FN17]

Act 167 could be used as the fundamental tool to achieve compliance with the stormwater-related requirements of the
Chesapeake Bay TMDL, as well as local TMDLs. But in order for it to function in such a fashion, the Act should be
revised so that requirements for such plans and ordinances explicitly and quantitatively integrate achieving and
maintaining TMDL WLA and LA allocations for stormwater.

Funding assistance for Act 167 planning, which has been eliminated in recent Pennsylvania budgets, must be restored.
Accounting for Growth

Whether within or outside an MS4, new rural, suburban, and urban growth threatens to outstrip nutrient and sediment
load reductions achieved from other sources. Given that new greenfield development rarely, if ever, occurs in isolation
and often causes a "train” of development and services that follow, the cumulative impacts of these development
patterns far outweigh the impacts per site basis.

In the draft WIP, DEP states that a no net increase in pollutant loads is achiev by managing for the 2-year 24 hour
storm event. Under this option, it was conventional thinking that if flows were held below the two-year level that erosion
would be minimized. However, some research has indicated that thi! criterion frequently does not protect channels from
downstream erosion and actually exacerbate erosion since banks are exposed to a longer duration of erosive bankfull
and sub-bankfull events. [FNs 18,19,20,21] And, as development contir within a watershed that is managed under 2-
year 24 hour storm event criteri ; the bankfull event that causes streambed and bank erosion actually can decr below
the 2-year threshold. [FN19] If such is the case, then a no net increase is noi achieved due to erosive flows causing
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increased sediment and phosphorus lo downstream.

Furthermore, in section 3.5 of DEP's stormwater BMP Manual [FN22] a control guideline for total water quality of an 85
percent reduction in post-developm total suspended solids (TSS) and total phosphorus loads and a 50 percent
reduction in post-development solute (as nitrate nitrogen) is recommended, not required. Under such a design
approach, each new development which meets the control guidance and guidelines established in the Manual represe
an allowable 15 percent increase in TSS and total phosphorus load and a 50 percent increase in nitrate nitrogen load.
This is does not equate to a no net increase. In actuality, it represents a decrease in the increase of pollutant loads from
new development.

To ameliorate this significant deficiency, we strongly recommend Pennsylvania's draft WIP include an offsets provision
similar to that described in Chapter 3 of Maryland's draft WIP. [FN23] Under Maryland's proposed approach future loads
from development would use different degrees of offsets in three different types of places. Areas with high loads per
capita would need to offset loads to a higher degree than areas with low loads per capita. A third category would fall in
between. Areas with sewer service and higher density of homes and jobs, served by state of the art sewage treatment,
will tend to have lower per capita loads.

Areas with low density development on well and septic systems would tend to have higher per capita loads. Regardless
of whether a modified version of Maryland's approach is acceptable, it is imperative that given the sprawling trend of
land development in Pennsylvania over the last several decades, that a full cost accounting and offsetting of new
stormwater loads be fully negated through a program which addresses postconstruction stormwater management
loads. Such a program should also abandon the "meadow or better" baseline condition to a more appropriate for the
watershed baseline-forest.

Lawn Fertilizer -A lawn fertilizer restriction law should be enacted

The draft WIP only briefly mentions the potential consideration the development of an Urban Nutrient Management
program. The precise nature of such a program is undefined.

Recent research has indicated that turf cover ranges from 2.1 to 3.8 million acres, or 5.3 percent to 9.5 percent of total
Bay watershed area. Approximately 75 percent of current turf cover is potentially devoted to home lawns. In
Pennsylvania, lawns cover an estimated 1,059,015 acres-most of which occurs in south-central part of the
Commonwealth. [FN24] Although precise data on management techniques does not exist, the potential implications to
local an Bay water quality is large and should be a primary focus.

Although numerous programs attempting to limit the impact of fertilizers on water quality have been developed and
implemented across the United State recent decades, given the size and magnitude of the Bay effort in Pennsylvani the
most readily implementable approach could be to simply limit the sale of phosphorus-based lawn fertilizer in the
Commonwealth.

A recent study released by Virginia Tech supports the concept of prohibitions fertilizer applications, with exemptions for
nutrient deficient soils or new seedings, as one of the most effective approaches to address this issue with t Bay

watershed. Researchers at Virginia Tech estimated that a potential 25 to percent reduction in total phosphorus loading
to stormwater could result wit several years of the prohibition. The study also concluded that the prohibitio achieved an
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estimated 10 to 20 percent reduction in total nitrogen loads to stormwater run off. [FN25]

Given the clear benefit such an approach would yield at relatively low cost, through legislation Pennsylvania should
enact a lawn fertilizer restriction law which would ban the sale of all fertilizers designed for turf lands that contain
phosphorus and those that contain less than 25 percent slow release nitroge Further, by law, prohibit the application of
fertilizer that contains nitrogen to lands more than once a year unless required by a valid soil test. Applications fertilizers
should be allowed for new seedings on construction and reconstru sites and for areas where soil test indicate a nutrient
deficiency. A multi-yea citizen education program will need to accompany the effort so as to ensure homeowner
compliance.

Alternatively, the passage of a local municipal ordinance which affectively achieves the same outcome could be an
explicit requirement of all reissued new MS4 permits could be considered. However, this approach may prove unwieldy
to manage and code enforcement officers within the municipalities many of which are already dealing with numerous
issues, may not be willing serve as an enforcement agency.

Establish a Series of Comprehensive Stormwater Pollution Planning and BMP Demonstrations

While moving forward with permits that meet the pollution reduction requirements of the Federal MS4 program and the
Chesapeake Bay and local TMDLs, the draft WIP should propose a series of demonstrations to implement full scale on-
ground installation of new and retrofitted stormwater practices designed to quantitatively achieve WLAs for stormwater
pollutant loads within currently suburbanized/urbanized areas. The demonstrations should be sufficiently detailed so as
to identify “critical sources areas" of stormwater load within the pertinent area and the most cost-effective solutions
available to address these areas. Such an effort will provide valuable lessons learned as to how local implementation
can occur and be integrated comprehensively into latter phases of the WIPs.

Develop a Stormwater Pollutant Offset Program for Existing Developed Areas

In some areas, it may make sense to achieve load reductions through an offset: program to be consistent with local
targets and the cap allocation in the TMDL. A program that is designed at the appropriate spatial scale (e.g., county or
watershed) that allows local governments to purchase pollution, but not volume or rate, offsets in lieu of on-the-ground
practices should be considered. Such an effort, however, should not relinquish local entities from not achieving an
appropriate baseline and threshold prior to being able to offset remaining loads.

Funding

Although DEP has risen NPDES permit fees recently and that will offer the program more funds towards technical
review by staff, a significant deficiency in funds going towards implementation of stormwater-related planning and
projects has and continues to exist.

A sustainable source of funding would not only facilitate Act 167 planning but also support local implementation of new
and the retrofitting of existing stormwater practices and initiatives. Through legislation, regulation, or policy establish the
framework for the creation and operation of local Authorities, Utilities, or Management Districts and/or other sustainable
funding sources that enable entities to collect fees and generate revenues dedicated to planning, constructing,
monitoring, maintaining, improving, expanding, operating, inspecting and repairing public and private stormwater
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management infrastructure.

In addition, in order to facilitate the redevelopment and reduction of impervi surfaces in existing urban corridors, we
recommend a law establishing a state incentive program for such activities. Incentives could include tax
reductions/credits, density bonuses, parking waivers, fee reductions, and rap project approval. Some local governments
already provide a mix of incentive! certain actions. Incentives should only apply to projects that are either in US census-
designated urbanized, consistent with the local comprehensive plans, include specific sound land use elements, such
as supporting higher density, compact development, transit-oriented design, multiple uses, increased oper
space/buffers/tree canopy, and onsite capture and water reuse.

Forests

Methodology for Developing Current Loads: Forest

Section 4.7.3 of the draft TMDL and page 114 of the draft WIP presents a det description of the forested load within the
watershed. In particular, the narr describes the proportion of the forest load that can be attributed to atmospr deposition,
harvesting, and background conditions.

In the draft WIP, DEP contends that the Bay Model is "fundamentally flawed' because of the assumptions it uses in
estimating pollutant loads from harves acres. While DEP's arguments regarding the fact that most harvested areas
some level of BMP implementation and that such sites are rarely completely denuded of vegetation, we believe an
additional factor should be considered when estimating the potential pollutant load from harvest forest land-slop slope
length.

If harvesting of forest acres occurs on landscapes that are moderately to ste sloped or in areas with conducive slope
lengths, the pollutant load potential such areas is higher than those in less sloped areas. In such instances, the
presence of vegetative debris could easily be overwhelmed. As a result, it is important to understand the spatial
specifics of the location of the harvesting activities, along with any BMPs that may be employed.

Accounting for Growth

In DEP's analysis of the current forest-land cover in the state and subsequent presentation of loss and gain information
(page 117), it is interesting and important to note that while the overall forest cover acreage has remained relatively
consistent since 1989, the loss of forest land and the pollutant removal efficiency they provide (overland flow
interception and in-stream processing) has been largely concentrated in the central and south-central portions of PA's
Bay watershed. These areas also have the highest pollutant delivery ratios and therefore represent a critical loss of
pollutant removal capability. To that end, programs, initiatives, and regulations which protect and restore rural,
suburban, and urban tree canopy cover should be prioritized to these areas.

Gap Analysis
As noted above, because forest losses since 1989 appear to have been concentrated in areas with the highest delivery

ratios, emphasis should be on these locations. DEP states that 10 communities are partaking in an effort to analyze and
possibly enhance urban tree canopy but those communities are not listed.
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In addition, we believe DEP should consider requiring the adoption of a tree and woodland protection ordinance as part
of an MS4 permit. Ordinances of this type provide a basic level of protection to existing tree canopies and remaining
woodlands in urbanized areas. When used in conjunction with programs that enhance canopy cover, such as
TreeVitalize, they can provide a quantifiable and stable source of pollutant reductions from the urbanized landscape.
Numerous communities across the nation have adopted such ordinances and several models exist. A basic construct
can be found at:

http://conservationtools.org/tools/general/show/37 and
http://www.scenic.org/tree/model ordinance

We commend DEP for their emphasis and exceedance of the 2010 forested riparian buffer goal of 3,300 miles. As one
of the most cost-effective BMPs, forested buffers offer numerous ecological benefits and can be applied ubiquitously
regardless of adjacent land use. Emphasis should continue on expanding the amount of forested buffers within the
watershed via incentive and regulatory-based efforts, such as the new Chapter 102 requirements in HQ/EV watersheds.

Resource Extraction

Resource extraction activities provide a notable proportion of the total pollut load from Pennsylvania, particularly in the
Susquehanna River Basin. And according to the tables presented in page 23 through 28 or the B2 tables in Appendix 4,
resource extraction is capped at 2009 levels.

Although the traditional mining common in the past is not expected to increa dramatically in the coming years, the oll
and gas development industry relate Marcellus Shale drilling represents a potentially significant new source of pollutant
loads from extraction-based activities. We believe that this activity represents an unaccounted for new source that must
be incorporated into th Bay Model and given cap loads for construction and post-construction stormwater loads, as
other sectors have. To neglect this new source may ren Pennsylvania unable to achieve TMDL cap loads, despite full
implementation BMPs, and therefore unfairly shifts the burden of reductions to accommodate industry to other source
sectors, like agriculture.

Similar to the construction permits for erosion and sedimentation control, D permit structure does not call for a no net
increase in pollutant loads. As suc even well managed sites fully compliant with permit requirements can result
incremental increases in pollutant loads to local receiving waters and the Bay Whether it's the BAT limits for sediment in
coal mining-related permits or th narrative standards for oil and gas activities, each new permit represents a potential
increase in pollutant load that much be accurately accounted for ar offset.

Wastewater
CBF has and continues to fully support the implementation of the Point Source Allocation Strategy of 2007 which sets
equitable nutrient limits via NPDES discharge permits for significant and non-significant sewage treatment facilit Based

on our analysis of the draft WIP, a few issues did emerge however. T aspects pertaining to the data presented in Table
B2 and on page 23 through are detailed in our Miscellaneous comments section. In addition to those,
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Accounting for discharges less than 0.002 mgd may be necessary

As noted by EPA in recent wastewater WIP meetings, although it is very unlikely that discharges less than 0.002 have
or will have a notable impact on Pennsylvania's ability to achieve the TMDL load caps, establishing a system of
documentation of these dischargers so provide an accurate tracking and accounting mechanism of these systems
currently and overtime.

An accounting system would likely require the coordination of local Sewage Enforcement Officers and DEP staff so as
to properly account for existing and newly built systems. The system should be established so that it can recognize
when or if such systems may interfere with the Commonwealth's ability to achieve and/or maintain the cap loads
established in the TMDL. In the event that this were to occur, a mechanism to incorporate nutrient limits and the no net
increase sewage discharge policy will be necessary. Although unlikely, at least in the near term, developing the details
regarding such a safeguard should be committed to in the Phase 1 WIP and finalized in a subsequent Phase.

Onsite Wastewater

Regardless of whether the septic system load represents roughly 4 or 30 percent of the nitrogen load delivered to the
Bay from Pennsylvania, DEP's proposed approach for this sector is inappropriate.

Close Septic System No Net Increase Loop Hole

New or expanded discharges from sewage treatment plants must achieve a no net increase in pollutant loads according
to DEP policy; yet, septic systems do not have to achieve this standard and are essentially given a free ride in terms of
addressing the pollutant load from these systems.

For instance, a new residential development that can either hook up to an existing sewer line may be required to pay
the local authority a fee to offset increase nutrient loads or provide offsets in the form of credits. Alternatively, the
development could build a "package" plant to provide sewage treatment if conditions were appropriate. In this case, the
no net increase provision applies and credits or appropriate treatment such as spray irrigation would need to be
obtained or employed. However, if septic systems are to be employed as the sewage treatment technology the
developer and those that live there have no obligation to address nutrient loads from the systems. Such a situation may
result in incentivizing septic systems over other treatment options.

To ameliorate this issue, DEP should close the loop hole available for septic systems and require new or reconstructed
septics to also achieve a no net increase in nutrient loads. We concur, however, with DEP that reliable and affordable
technology that addresses nitrogen loads from septic systems are available on the marketplace. Yet, other options to
address future and existii loads from this source are available.

To address such loads, we propose the creation of a fixed price offset requirement for new or reconstructed septic
systems. Under such a requirer the EPA load assumptions per system per household would be used to calculate the
total anticipated load over the course of the expected lifespan of the syst (e.g., 30 years) and a fixed price per pound of
nutrient (e.g., $5/lbs.) would b applied to determine the total cost of offsets required for the system. The c the offset
would simply be added to the total cost of construction or reconstruction. Funds generated by the offsets would go into
a newly established revolving fund that would assure that BIVIPs would be implement completely offset loads from the
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systems. Individual homeowners, develop or contractors would not have to seek out and acquire individual contracts f
offsets under this system. They would simply pay a onetime fee into an established fund.

Miscellaneous Suggestions

Throughout the document, summarizations of and citations for reports, articles and data are not presented as there are
no footnotes or bibliography as part the draft WIP.

For instance, in the conclusion of the Executive Summary DEP cites the result the Susquehanna River Basin
Commission's (SRBC) monitoring stations for the period of 1985-2008. No citation to the dataset(s) or to any of SRBC's
report given. In many other occasions reports are cited or discussed in the text but not included in a bibliography. For
instance, on page 10 several reports are noted (Smith et al. 1992 ; Kemp et al. 2000; Dennison et al. 1993 ; Kemp et al.
and Gallegos 2001). On page 115 a report by "Edwards and Willard" is discu but no information pertaining to it, such as
year or title is given. Similarly, on page 129 there is a reference for a 2008 Walter and Merritts paper but again there is
no footnote or bibliography detailing common information such as the title of the paper or publisher.

In each of these cases, the lack of appropriate referencing of the cited documents makes it difficult to obtain and review
the information cited by DEP. The final WIP should correct this issue throughout the document. PA may be required to
defend its WIP in court and a complete administrative record is imperative

DEP does not present a map or other information regarding of the four maior basins/watersheds discussed in the draft
WIP.

The draft WIP relies heavily on presenting the loads and subsequent Load Allocations (LA) and Wasteload Allocations
(WLA) for the Susquehanna and Potomac River Basins along with the Eastern and Western Shore Watersheds. Yet,
there is no presentation of geographical boundaries of these watersheds. There is also no discussion regarding the size
of each watershed (e.g., square miles) or the general land use (past, present, and predicted future)--all of which are
vitally important in the examination of the assigned WLAs and LAS. It also is important for citizens and the regulated
community to comprehend precisely in which basin/watershed they lay for regulatory and programmatic considerations.

DEP should address the oversight by including such information in the final WIP.

DEP should present the area loads per land use along with the best management practice (BMP) efficiencies in an
additional Appendix.

Although this information is available from the EPA Chesapeake Bay Program, it can be difficult and time-consuming to
locate. Reviewers of the draft WIP who do not have the time seek this information but do have an interest in it, would

benefit from its presentation in the draft WIP.

The Susquehanna River trend data presents an incomplete summary of SRBC's monitoring study results and should be
expanded upon to reflect a holistic analysis of the data.

SRBC's report [FN26] presents the most recent summary of the water quality monitoring trends within key locations of
the Basin. Although the data indicate improvement, particularly in total nitrogen load reductions, context is important.
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When one is orders of magnitude above a sustainable load (i.e ., loads needec achieve the TMDL), a decrease from the
long term mean load doesn't really validate significant progress.

Several parameters (particularly several phosphorus species) have rather lar errors/uncertainty reported for the 2008
value. In many cases, if one considi that the true value is within the range then there is little or no statistical reduction
and, in some cases, possibly an increase in load. Even with the error/uncertainty around a 2008 value, several
phosphorus species, particula the dissolved and dissolved orthophosophorus, are notably higher than in previous years.
Total phosphorus is within the mean or slightly higher in 3 of 6 sites; thus indicating no real trend. Exceptions are the
Conestoga and Mari sites.

Nitrogen and associated species appear to have decreased in 2008 versus th long-term mean, while flow remained at
or very near the average for most si Errors/uncertainty around nitrogen species are not very large and when considered
do indicate a true reduction in most cases.

Sediment fate and transport is complex, a year's worth or several years' wori reductions may not necessarily reflect a
decrease at the edge-of-stream. Reporting on the fine and sand sediment fractions of sediment, along with tc
suspended sediment, would yield additional insight into the sediment issue.

In short, the data does appear to indicate that, generally, 2008 nitrogen load a decrease from the long-term mean.
However, the analysis does not put th decrease into the perspective that given the significant amount of work requ to
reach TMDL cap loads, this represents a small fraction of the overall neces reductions. Furthermore, even if the
reported reductions hold, the rate of reduction is still relatively slow and would not be expected to achieve a TMD in a
timely manner. Additionally, the phosphorus data is concerning and cou have a dramatic affect on local water quality as
well as the Bay. Why the rev to an upward trend in phosphorus (continuation of the "banana" plots) [FN27], particularly
the dissolved and ortho fractions, is speculative but important.

The "Pennsylvania 2009 Nutrient and Sediment Loads . . ." are notably different than those presented in EPA's draft
TMDL.

On page 13 of the draft WIP, the sector loads from the phase 5.3 watershed model are presented as numerical values.
However, when converted to percentage of total load, these percentages are vastly different than those in Table 4.1
and 4.2 of the draft TMDL (page 4-6), except for agriculture. For instance, in the on page 13 of the draft WIP
urban/developed load is stated to deliver 6,704,000 Ibs of TN/yr. This represents 6 percent of the total load of
106,413,000 Ibs of TN/yr. In table 4.1 of the TMDL, "stormwater" is credited for 33 percent of the total load. Septic
systems are documented with delivering 3,290,000 Ibs/yr in the draft WIP, which is approximately 4 percent of the totall
load. The draft TMDL assigns septic systems a current load of 30% of the nitrogen. Similar discrepancies can be found
for the other source sectors.

The "Projected Sector Loads ..." and tables in Appendix 4, are fundamentally different and therefore cannot be
appropriately examined.

The "Projected Sector Loads" tables presented in page 23 through 28 of the draft WIP attempts to summarize pollutant
load data for each basin/watershed along with percent of total, reductions, total allocation, LAs and WLAs. In humerous,
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instances, these numbers are vastly different than those in Appendix 4.

For example, the Susquehanna CAFO nitrogen data on page 23 indicates that no information regarding 2009 loads is
available but that a WLA of 870,000 is set. The nitrogen B2 table indicates that the 2009 CAFO load is 1,222,439 Ibs/yr.
In the same table, the MS4 load is presented as 805,923 Ibs/yr with a 2025 cap load of 542,475 Ibs/yr. In the table on
page 23, the 2009 MS4 load is presented as the B2 2025 cap load of roughly 542,000 Ibs/yr. This table also presents
this as the final WLA; therefore indicating no load reductions called for from MS4. Similar discrepancies are present for
each basin/watershed in each of the pollutant tables in Appendix 4.

Interestingly, no WLA reductions are called for from the construction, mining, and industrial stormwater sectors under
the data presented in pages 23 through 28. According to the tables in Appendix 4, this is not the case. If this is
accurate, however, it represents a disturbing lack of responsibility by these sectors and a disproportionate shouldering
of the reduction burden to others, such as agriculture. It also apparently establishes an equability issue in that it that
DEP appears to be proposing that construction activities which cumulatively do ni cause an exceedance of the WLA will
have a lesser set of erosion and sedimentation control requirements than those that would. Presumably, an permitted
construction activity which would result in the construction WLA exceeded would need either be denied a permit or
required to achieve a no i increase offset. Whereas, construction loads that would not cause the WLA exceeded would
have no such requirements.

Curiously, the total nitrogen point source data for the Potomac Basin indicat that an additional 335,000 Ibs/yr of nitrogen
compared to the 2009 load is allocated. The B2 data for this sector does not appear to support the increas presented in
the table on page 23; yet, if it is correct, it appears to violate the "net increase" requirement for new or expanded loads
from sewage treatmer facilities.

The Point Source total sediment load data for the Eastern Shore watershed if "Pennsylvania 2009 Nutrient and
Sediment Loads ..." tables indicates a disproportional sediment load.

On page 28 of the draft WIP, the 2009 and WLA Eastern Shore Watershed po source sediment load is presented as
52,300 million Ibs/yr. Comparatively, t Susquehanna Basin is cited as having a point source sediment load of 16.1 ml
Ibs/yr; 0.36 million Ibs/yr for the Potomac, and 0.0 million Ibs/yr for the Wes Shore. The TSS data presented for point
sources of all types in Table B2 doe support this information

The Point Source total sediment load data in Table B2 indicates a notable sediment load from this sector, contrary to
previous information and the underpinnings of the Point Source Allocation Strategy developed under the Tributary
Strategy.

Divergent from the data presented in page 23 through 28, TSS data in Table indicates a notable of sediment from point
sources. For instance, in the Susquehanna Basin the 2009 significant municipal wastewater load is presen as
19,344,917 Ibs/yr. This presumes the subtotal title is incorrect in referenc nitrogen and that the table title is correct.
Although this is substantially less the load attributed to agriculture and urban/suburban stormwater, it nonetheless
represents a load that was not considered under the Point Source Allocation Strategy. Notably, Table B2 does not call
for any reductions below the 2009 while other sectors must reduce loads substantially. For instance, agriculture is
tasked with reducing sediment by 166,600,699 Ibs/yr by 2025. This disproportionally shifts the burden of achieving TSS
reductions to the other sectors.
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Given the magnitude of the point source sediment load and the lack of consideration of such loads in the permitting
process previously developed, it appears necessary to re-examine the Point Source Allocation Strategy to include TSS
limits and reductions in existing and future NPDES permits.

Conclusion

The TMDL is real. The ramifications of failure are real.

We appreciate DEP's candor and acknowledgement that improvements to their first draft of the WIP are necessary. We
encourage EPA and DEP to continue to develop mechanisms and funding to strengthen the WIP, with special emphasis
on achieving reasonable assurance. Achieving non-point source compliance and quantifiable stormwater improvements
for our communities, supporting our County Conservation Districts, and providing funding for nonpoint source
improvements are key elements of the WIP

Pennsylvania must ensure that all stakeholders work together to ensure that the necessary components of funding,
staffing, technical assistance, enforcement, and regulations-are sufficient enough to achieve our pollution reduction
goals.

We believe that the recommendations we have made would meet and exceed the thresholds for reasonable assurance
established by EPA and encourage DEP to undertake serious consideration of them.

[FN1] Pennsylvania's Chesapeake Bay Tributary Strategy. Prepared by the Pennsylvania Department of Environmental
Protection. December 2004.

[FN2] EPA Comments on the Pennsylvania Draft Phase | Watershed Implementation Plan, September 27, 2010.
http://ww.epa.gov/reg3wapd/pdf/pdf_chesbay/WIPEVALUATIONS/PortfolioOfDraftWIPs.pdf.

[FN3] Crable, Ad, Lancaster Intelligencer Journal and New Era, EPA Discusses Farm Inspections, January 26, 2010
[FN4] Natural Resources Conservation Service-USDA, Assessment of the Effects of Conservation Practices on
Cultivated Cropland in the Chesapeake Bay Watershed, Review Draft, October 2010.

[FN5] Pennsylvania Department of Environmental Protection, Pennsylvania Chesapeake Watershed Implement Plan,
September 2010, page 81.

[FN6] Crable, Ad, Lancaster Intelligencer Journal and New Era, Feds Hit Farm for Pollution, June 2, 2010

[FN7] Department of Environmental Protection, Pennsylvania's Proposed Chesapeake Bay Agricultural Water Quality
Initiative, October 1, 2009.

[FN8] Natural Resources Conservation Service staff, State Technical Committee meeting, June 1, 2010.

[FN9] Pennsylvania Association of Conservation Districts, Inc., "Budget Requests for Conservation Districts, Fiscal Year
(FY) 2010/11," submitted to the Pennsylvania General Assembly.

[FN10] Coalition Proposes Fair Share Funding Plan to Address Chesapeake Bay and Statewide Water Quality Mar By
coalition members: Chesapeake Bay Foundation, PA Farm Bureau, PA Municipal Authorities Association, Association
of Conservation Districts, Pennsylvania Builders Association

[FN11] Brubaker, Jack, Lancaster Sunday News, Unkind Cuts, October 31, 2010.

[FN12] Sweeney, B.W, T. L . Bott, J. Jackson, L. Kaplan, J.D. Newbold, L. Standley, W.C. Hession, and R. Horwitz,"
Riparian deforestation, stream narrowing, and loss of stream ecosystem services," PNAS, September 2004; 101:
14132-14137.
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[FN13] Pennsylvania Department of Environmental Protection. 2006. Pennsylvania Stormwater Best Management
Practices Manual. Document number: 363-0300-002. http://www.elibrarv.dep.state.pa.us/dsweb/View/Collection-8305
[FN14] USEPA. Total Maximum Daily Loads with Stormwater Sources: A Summary of 17 TMDLs. July 2007 EPA 841-
R-07-002. http://www.epa.pov/owow/tmdl/17 TMDLs Stormwater Sources.pdf.

[FN15] USEPA. Total Maximum Daily Loads with Stormwater Sources: A Summary of 17 TMDLs. July 2007 EPA 841-
R-07-002. http://www.epa.gov/owow/tmdl/17 TMDLs Stormwater Sources.pdf.

[FN16] David W. Owens, Peter Jopke, David W. Hall, Jeremy Balousek, and Aicardo Roa. 2000. Soil Erosion from Two
Small Construction Sites, Dane County, Wisconsin. USGS Fact Sheet FS-109-00. U.S. Geological Survey, Middleton,
WI.

[FN17] Newman, B. 2008. Planning to Protect Water Resources: Managing Stormwater Locally. Susquehanna River
Basin Commission Workshop: Managing Stormwater Locally Workshop. October 29, 2008. Wildwood Conference
Center, Harrisburg Area Community College, Harrisburg, PA.

[FN18] MacRae, C. 1993. An alternate design approach for the control of instream erosion potential in urbanizinf
watersheds. pp. 1086-1091. In proceedings of the Sixth International Conference on Urban Storm Drainage. Falls,
Ontario. Marsalek and Torno (eds.)

[FN19] MacRae, C. 1996. Experience from morphological research on Canadian streams: is control of the two-year
frequency runoff event the best basis for stream channel protection? In Effects of Watershed development Management
on Aquatic Systems. L. Roesner (ed.) Engineering Foundation Conference. Proceedings. Snow UT. August 4-9, 1996.
pp. 144-160.

[FN20] McCuen R. and G. Moglen. 1988. Multicriterion stormwater management methods. Journal of Water Res
Planning and Management. (114) 4.

[FN21] Brown, T and D. Caraco. 2001. Channel Protection. Water Resources IMPACT. American Water Resource
Association, Volume 3, Number 6, pp 16-19.

[FN22] Pennsylvania Department of Environmental Protection. 2006. Pennsylvania Stormwater Best Management
Practices Manual. Document number: 363-0300-002. http://www:.elibrary.dep.state.pa.us/dsweb/View/Collection-8305.
[FN23] Maryland Department of the Environment. 2010. Draft Maryland Watershed Implementation Plan for the
Chesapeake Bay Watershed. http://www.mde maryland
gov/programs/Water/TMDL/Pages/Programs/WaterPrograms/tmdl/cb tmdl/tmdd bay wip process.aspx

[FN24] Chesapeake Stormwater Network. 2010. CSN TECHNICAL BULLETIN No. 8 The Clipping Point: Turf Cover
Estimates for the Chesapeake Bay. Baltimore, MD.

[FN25] Daniels, W.L ., M. Goately, R. Maguire, D. Sample. 2010. Effects of Fertilizer Management Practices on U
Runoff Water Quality. Virginia Polytechnic Institute and State University, Blacksburg, VA.

[FN26] Susquehanna River Basin Commission. Nutrients and Suspended Sediment Transported in the Susquehanna
River Basin, 2008, and Trends, January 1985 Through December 2008 . Pub. 267. Harrisburg, PA, 2009.

[FN27] Langland, M.J., D . Moyer, and J. Blomquist. 2007. Changes in Streamflow, Concentrations, and Loads in
Selected No Basins in the Chesapeake Bay Watershed, 1985-2006. Open File Report 2007-1372. U.S. Department of
the Interior: U.S. Geological Survey, Reston, Virginia.

Response

See response to Comment No. 0034-cp.001.001
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Comment ID 0732.001.012

Author Name: Hoagland Roy
Organization: Chesapeake Bay Foundation (CBF)

[The document submitted was partially illegible along the right margin. The text below have been reproduced to the
greatest extent possible. See EPA-R03-OW-2010-0736-0732 for a copy of this document.]

Watershed Implementation Team Members
Dear Watershed Implementation Plan Team Member:

| want to personally thank each of you for the time, effort, and resources you and you organizations have committed to
the Watershed Implementation Plan (WIP) process. The Chesapeake Bay Foundation (CBF) also acknowledges and
thanks the Department of Environmental Protection (DEP) for developing and implementing a thorough and open
stakeholder process for constructing the WIPs.

In order to construct a WIP that not only contains proposed BMPs to meet the modeled reduction requirements, but
includes the implementation capacity to assure that those BMPs are put "on the ground", we have prepared a look at
the 2008-2009 implementation progress to compare with the current milestone commitments. This is instructive in
seeing where we have the resources or capability to succeed, and where we must placed increased emphasis.

Methodology

As you know, Two years ago the federal and state governments determined that shorter-term milestones would improve
accountability, accelerate pollution reductions, and increase the likelihood of meeting pollution reduction targets for the
Chesapeake Bay and its Tidal Tributaries. The jurisdictions announced their first milestones in May 2009 and laid out
plans to meet these commitments over the three years between January 1, 2009 and December 31, 2011. A copy of
Pennsylvania's first milestone commitment is provided as Enclosure A for your convenience. [Comment Letter contains
additional information in the form of an attachment. See original comment letter 0732.1]

For comparison, we have obtained from EPA Pennsylvania's reported BMP implementation levels from the 2008 and
2009 bay model runs (v. 4.3). This information and the milestone commitment levels for the pertinent BMPs are
presented as Enclosure B. Additionally, we calculated the percentage of the three year milestone which has been
achieved in the first year. While not every BMP would be on a linear trajectory, this does give some indication of
whether we are progressing at a rate that will result in PA meeting our 2011 milestone commitments.

As you evaluate and comment on the draft Phase | WIP, we ask that you consider enclosed information and comments
that we believe are critical creating a Plan the meet the requirements of the TMDL and avoid Pennsylvania being faced

with a "Backstop WIP" from EPA or other consequences from the EPA letter.

Results
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While assessing the practices and implementation numbers in Enclosure B, several things are apparent. [Comment
Letter contains additional information in the form of an attachment. See original comment letter 0732.1] The first is that
we are doing very well in some areas and lag substantially in others. The second interesting observation is that the
areas where is doing well can be grouped into three categories:

1. Practices that have broad acceptance and are part of accepted, profitable practice, such as poultry phytase, cover
crops and no-till farming.

2. Practices that are supported by robust federal programs, such as animal we systems and forest buffers.

3. Practices that are required by regulatory programs with oversight capacity s as wastewater treatment plant upgrades.

A third notable observation is that is that, due to inadequate tracking of BMPs inst with private resources, PA is
dramatically under-reporting some BMPs, such as co crops and no-till acres. Numerous other BMPs are also likely
under-represented t lesser extent.

The fourth item, and the one of great concern with respect to crafting the WIP, is t the area's where we a dramatically
behind on BMP implementation are those whe have acknowledged inadequacies in programs or funding. Nutrient
management r and Conservation Plan targets in the milestone are far behind schedule. These pl set up the
implementation demand for many other BMPs in future years. The gap this area is largely the result of a lack of
compliance, outreach and technical assist Our state budgets have not addressed the funding and staffing needs of the
Count Conservation Districts, who are the front line for doing this work. Another gap is th lack of progress on addressing
stormwater runoff from our urban/suburban center has been discussed the Stormwater WIP team, PA continues to
struggle with developing a clear strategy and has yet to commit the necessary resources to implement improvements in
this area.

Wastewater Treatment

Pennsylvania's strategy [FN28] with regard to permitting for wastewater treatment facilities appears to be on track. For
all phase 1 facilities, cap loads based on concentrations ¢ mg/I TN and 0.8 mg/I TP at design annual average daily flow
have been placed in peri and will become effective on 10/01/2010. Permits for phase 2 facilities will be effective
10/01/2011; and phase 3 facilities on 10/01/2012. Permit limits will be achieved through capital upgrades, nutrient
trading, or combinations of both.

We continue to support DEP's wastewater treatment strategy as the most cost-effective and equitable approach
towards achieving this sectors cap load allocation; however, we remain concerned that financing through grants and
loans remains limited, particularly in comparison to Maryland and Virginia. Given the current economic conditions,
prioritizing existing statewide water infrastructure funding towards project with the Bay watershed that facilitate
achieving this sectors cap load should be explicitly integrated into the decisionmaking criteria of PENNVEST and other
state financing sources.

Agriculture

Pennsylvania's progress on the Ag milestones has been a mixed bag. As noted earlier we are on or ahead of
implementation schedule for a number of key BMPs, including buffers, cover crops, and no-till. We also know that we
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are substantially underreporting some BMPs, including cover crops and no-till. According to recent estimates from
evaluations in Bradford and Lancaster counties, we are under-reporting by as much as 40 to 80 percent.

The problematic issue for the agricultural sector is the degree to which we are behind in developing nutrient
management plans and conservation plans. This reality is consistent with the compliance problem facing PA's
agricultural sector, as an estimated 50-60% of farms do not have the required conservation plan, consistent with PA
Chapter 102, and manure management plan. These plans serve as the conservation and compliance road maps for
farms and drive the future implementation of many BMPs.

The grave concern about PA's performance in these areas is threefold:

1. It translates to a continued problem with compliance, leaving water quality unaddressed, and farms subject to
enforcement.

2. It may lead to greater difficulties in meeting the implementation goals for other BMPs in future years.

3. Our ability to meet these targets is predicated on the availability of technical assistance.

The technical assistance necessary to develop conservation plans and nutrient management & manure management
plans has primarily come from the UDSA NRCS and our County Conservation Districts. State funding for conservation
districts has been steadily declining, not increasing as will be necessary to reverse the current trend. NRCS staffing has
also been declining, while their project funding has increased - creating a growing bottleneck. Further, preparation of
these plans by private sector agricultural consultants has been hampered by the substantial reduction of the Resource
Enhancement And Protection (REAP) tax credit, the lack a robust, streamlined Technical Service Provider (TSP)
scenario with USDA, and the lack of compliance outreach and enforcement.

The Phase | WIP must address the issues of compliance, an increase in technical assistance availability, and resource
availability. CBF recommends that the WIP T and the Commonwealth consider incorporating the following concepts in
the WIP:

--Develop an Agricultural Compliance Plan which identifies the process, resources and timelines necessary to achieve
compliance with state ai federal requirements. Enclosure C is a copy of CBF's comments on PA D draft Ag. Water
Quality Initiative. [Comment Letter contains additional information in the form of an attachment. See original comment
letter 0732.1]

--Increase funding for the Resource Enhancement And Protection (REAP) credit to $20 million per year. This efficient
and over subscribed tax credit program has established a tremendous track record of matching tax credits private
resources to achieve conservation goals.

--The Commonwealth should work with the USDA NRCS to develop a broader, more flexible TSP to enable greater
private sector delivery of critical conservation programs such as EQIP and CBWI. PA's private s agricultural groups
should be enabled to play a greater role in providing the critical technical assistance necessary to implement the federal
agriculture program dollars.

--Increase the state funding to County Conservation Districts. The WIP should estimate the additional staffing and
resources for the conservation districts to implement the additional outreach, compliance and technical assistance
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necessary for implementation of the Agricultural portion of the B, TMDL and provide the necessary increase in future
budgets beginning in thi 2011-2012 budget.

--Improve Phosphorus Management. The current Phosphorus Index allows phosphorus to accumulate in some soils,
and therefore does not adequately protect water quality. Nutrient management planning requirements should b revised
to prevent over-saturation of soil phosphorus, such as by incorporat Saturation into the P Index, without losing the
protection that the P Index provides to steep slopes and areas near streams.

--Develop a system for tracking all BMPs. As noted above, we do not effectively track nor, therefore, report and model
most BMPs that are privat funded and not part of an organized program. CBF agrees with many other partners that we
are dramatically under-reporting numerous key BMP's and accurately tracking those BMPs is critical.

Stormwater

Pennsylvania's decentralized and fragmented local governmental system presents particular conundrum in addressing
pollutant loads from urban and suburban runoff evidenced by the extensive discussions within the stormwater WIP
workgroup, achieving and maintaining the necessary reductions from this sector under our current framework is
unlikely, if not impossible, and certainly very costly.

In order to circumvent such challenges, we believe that the following recommendations should be undertaken by DEP
and, where appropriate, the legislature:

--Employ a scientifically justifiable and accurate methodology to determine the MS4 pollutant load. Pennsylvania's
currently-proposed methodology equates the publicly owned roads with the MS4 drainage network. Under this
methodology, the land area contributing to the MS4 would not be calculated as part of the load. This approach is
inadequate and scientifically unjustifiable and, if implemented, could result in other sectors shouldering the burden for a
large percentage of the urban stormwater load . And, as noted in EPA's July 9, 2010 letter to DEP, the methodology is
inconsistent with the Clean Water Act and MS4 permitting program. However, we understand and appreciate the unique
difficulties Pennsylvania's fragmented local governmental system present in instituting an MS4 program, particularly a
program which achieves quantifiable reductions in stormwater load. These issues are especially evident in the context
of a TMDL. We recommend that DEP consider employing the methodology used in The Christina River Basin
Watershed Stormwater Source TMDL (2006), [FN 29]which included all or parts of MS4 communities in Pennsylvania,
Delaware, and Maryland. The Christina TMDL MS4 WLA methodology could be employed as the stormwater load
calculation approach in the Phase | WIP with the requirement that all new and reissued MS4 permits contain
requirements for delineating the drainage areas of each outfall within the MS4 in order to more precisely determine the
WLA versus LA loads within each urbanized area.

--Revise Act 167 requirements to explicitly and quantitatively integrate achieving and maintaining TMDL WLA and LA
allocations for stormwater. When passed in 1978, Act 167 was a unique and progressive step towards better
stormwater management. But, in many ways, the Act has out lasted its usefulness and needs to be updated to reflect
today's regulatory realities. With updates that require preventing new sources of stormwater pollution and addressing
problems from existing development, Act 167 could once again serve as the framework for planning and implementing
stormwater management relevant to the challenges of today. As a result, Act 167 could be used as the fundamental tool
to achieve compliance with the stormwater-related requirements of the Chesapeake Bay TMDL, as well as local
TMDLs.
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--Prioritize passage of House Bill 1390, commonly referred to as the Integrated Water Resources Act. HB 1390 would
set a framework for a more consistent, coordinated, and comprehensive county-based approach to stormwater
management in the Commonwealth.

--Establish a sustainable source of funding to support local implementa of new and the retrofitting of existing stormwater
practices and initiati Through legislation, regulation, or policy establish the framework for the cre and operation of local
Authorities, Utilities, or Management Districts and/or ¢ sustainable funding sources that enable entities to collect fees
and generat revenues dedicated to planning, constructing, monitoring, maintaining, impri expanding, operating,
inspecting and repairing public and private stormwate management infrastructure.

--Establish through regulation or policy a pollution offset program for al or increased permitted discharges. President
Obama's Executive Order the Chesapeake Bay Foundation's settlement agreement with EPA commit: requires that
states must offset all new nitrogen, phosphorus and sediment by reducing them from another source, including new or
increased permittec discharges. This requirement includes new or increased permitted discharg from construction and
post-construction stormwater. It should be noted that is not an endorsement of the concept of offsetting volume from
new develop which is entirely different.

--Through legislation, consider a statewide lawn fertilizer restriction. By ban the sale of all fertilizers designed for turf
lands that contain phosphorus those that contain less than 25 percent slow release nitrogen. Further, by law prohibit the
application of fertilizer that contains nitrogen to turf lands more t once a year unless required by a valid soil test. Citizen
education programs be needed to ensure homeowner compliance with the once-a-year nitrogen application rate.
Alternatively, the passage of a local municipal ordinance w affectively achieves the same outcome could be an explicit
requirement of a reissued and new MS4 permits could be considered.

--Create by law a state incentive program for the redevelopment and reduction of impervious surfaces in existing urban
corridors. Incentive: could include tax reductions/credits, density bonuses, parking waivers, fee reductions, and rapid
project approval. Some local governments already pr a mix of incentives for certain actions. Incentives should only
apply to projec that are either in US census-designated urbanized, consistent with the local comprehensive plans, and
include specific sound land use elements, such supporting higher density, compact development, transit-oriented
design, m uses, increased open space/buffers/tree canopy, and onsite capture and we reuse.

--Close the "no net increase” sewage treatment loophole for new septic systems. Unlike new or expanded sources of
sewage discharges, under ¢ Pennsylvania policy septic systems are not required to acquire offsets for ni loads.
Through regulation or policy, all new or rehabilitated septic systems should be required to either install nutrient-
reduction technology or purchas offsets equivalent for the expected life of the system.

--Establish of a series of urban stormwater pollution reduction demonstrations. While moving forward with permits that
meet the pollution reduction requirements of the Federal MS4 program and the Chesapeake Bay and local TMDLs,
prioritize and implement a series of demonstrations to implement on-ground installation of new and retrofitted
stormwater practices designed to quantitatively reduce stormwater pollutant loads within currently
suburbanized/urbanized areas. The demonstrations should be sufficiently detailed so as to identify “critical sources
areas" of stormwater load within the pertinent area and the most cost-effective solutions available to address these
areas. Such an effort will provide valuable lessons learned as to how local implementation can occur and be integrated
comprehensively into latter phases of the WIPs.

--Develop a stormwater pollutant offset program for existing developed areas. In some areas, it may make sense to
achieve load reductions through an offset program to be consistent with local targets and the cap allocation in the
TMDL. A program that is designed at the appropriate spatial scale (e.g., county) that allows local governments to
purchase pollution offsets in lieu of on-theground practices should be considered. Such an effort, however, should not
relinquish local entities from not achieving an appropriate baseline and threshold prior to being able to offset remaining
loads.
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Conclusions

CBF strongly supports the milestone approach to restoring the Chesapeake Bay. The use of short-term targets should,
in theory, provide for greater accountability and accelerate pollution reductions and more responsive adaptive
management. While Pennsylvania has made significant, accelerated progress on some specific BMPs, the
Commonwealth has demonstrated an inability to deliver on core programmatic items that are critical to achieving the
milestone and the longer term goals of TMDL implementation. The new WIP must contain programmatic and resource
commitments necessary meet all the milestone commitments and to accelerate nutrient pollution reductions.

The WIP is Pennsylvania's final opportunity to create a strategy for implementing the TMDL that is built by PA, for PA,
and utilizes the details and efficiencies that are specific to the Commonwealth. Integration of the necessary resources
and implementation strategies to achieve the reduction goals is critical to the success of the WIP and its acceptability to
EPA. CBF urges you to consider the recommendations contained in this letter and to develop similar recommendations
for consideration by the WIP Teams and the Commonwealth. If we do not construct a strategy that that is credible for
accomplishing the necessary reductions, the Federal Government will use the authorities and digression at its disposal
to attempt to accomplish those reductions in Pennsylvania. The outcomes of that approach will be for more difficult and
less efficient for the stakeholders and the Commonwealth.

| urge you to consider the recommendations enclosed, the ramifications of inaction insufficient action, and the
opportunities that we have to create a strategy that cre clean water for the Chesapeake watershed and the rivers and

streams of Pennsylvania.

Enclosure A : Pennsylvania's First Milestone Commitment
[See EPA-R03-OW-2010-0736-0732 for the enclosure.]

[FN28] Pennsylvania's Chesapeake Bay Tributary Strategy Implementation Plan for NPDES Permitting. PADEP. 2007 .

http://www.portal.state.pa.us/portal/server.pt/community/chesapeake_bay program/10513
[FN29] This document can be found at: http://www.epa.gov/reg3wapd/tmdl/pa_tmdl/ChristinaMeetingTMDL/index.htm

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0732.001.014

Author Name: Hoagland Roy

Organization: Chesapeake Bay Foundation (CBF)

[The document submitted was partially illegible along the right margin. The text below has been reproduced to the
greatest extent possible. See EPA-R03-OW-2010-0736-0732 for a copy of this document.]
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Chesapeake Bay Foundation's Comments for Pennsylvania's Proposed Chesapeake Bay Agricultural Water Quality
Initiative

The Chesapeake Bay Foundation agrees with the goals of "Pennsylvania's Proposed Chesapeake Agricultural Water
Quality Initiative." We applaud the objectives of nutrient and sediment redt on all farms within the Chesapeake Bay
watershed, while maintaining the economic viability o farms and meeting federal and state laws and Chesapeake Bay
legal requirements.

We consider it appropriate that the initiative focus in part on education and outreach to meet ex regulatory requirements
for Erosion and Sediment Control and Manure Management, along wi technical assistance to meet these requirements,
especially for farms that have been outside of 1 realm of the Nutrient Management and Concentrated Animal Feeding
Operation (CAFO) progr We also believe that compliance assurance coupled with targeted enforcement actions are
need operations that are not taking the necessary steps to comply with these requirements, and that t enforcement
actions will serve as an incentive to encourage other farms to comply with these regulations to reduce nutrient and
sediment pollution to Pennsylvania's waters.

The Chesapeake Bay Foundation recommends the following changes to strengthen the initiativ

1. Targeted Watersheds

The targeted watershed approach must be complemented with a broad and robust compliance outreach effort
throughout the Chesapeake Bay watershed. The focus on small watersheds is ve limiting, especially since
Pennsylvania has approximately 5,500 miles of streams impaired by agricultural pollution alone. Focusing on a small
number of watersheds at any given time will | DEP's ability to restore all impaired streams and the Chesapeake Bay in a
timely fashion. The within the prioritized watersheds should not eclipse the effort throughout the watershed.

Also, there are DEP, Conservation District, and other relevant staff located throughout the Chesapeake Bay watershed,
including those in small watersheds not in the initial prioritization efforts for outreach, education and enforcement are
essential. A targeted watershed focus witho complimentary outreach to farms throughout the watershed could allow
these staff, as well as t farmers in those areas, to be complacent and not take the necessary steps to improve water
qua

2. Total Maximum Daily Load Compliance

All Manure Management Plans and Erosion and Sediment Control Plans, and their associated conservation practices,
should be developed so that they will be adequate given expectations for agriculture's portion of local and Chesapeake
Bay Total Maximum Daily Loads (TMDLs). Individual plans satisfying only state and federal regulatory requirements
could be insufficient to reduce nutrient and sediment pollution to meet the TMDL. This would require further outreach
and effort to refine plans and encourage adoption of additional conservation measures, adding to the work load of
agency staff. It would also impose significant hardship for farmers who could be required to develop multiple plans in
succession.

The Manure Management Plans and Erosion and Sediment Control Plans should address all measures needed to meet
both water quality goals and regulatory requirements. For example, a farm with contour strips and manure application
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setbacks from streams may satisfy regulatory requirements, but the addition or substitution of no-till cultivation, cover
crops and riparian buffers may be needed to address water quality goals. The plans should include these practices so
that farms are not faced with the further challenges at a later date to establish additional practices.

3. Concentrated Animal Feeding Operations

The proposed plan includes working with EPA Region 3 to improve the CAFO program. The Chesapeake Bay
Foundation strongly recommends that the program designate livestock operations with discharges as CAFOs, as
specified in the federal CAFO rule. The farms should have an opportunity (within 60 days) to correct the discharges
before designation. The goal should be to remove the discharges, rather than expand the number of farms under the
CAFO program.

Farms' efforts to prevent CAFO designation would be a valuable tool to address problems such as: livestock directly
depositing manure in streams, stormwater flowing from manure management facilities, and other sources of stream
degradation. CAFO designation would provide a regulatory tool to address some of the most significant sources of
pollution to the Commonwealth's waters.

In Pennsylvania, requiring farms to eliminate discharges or face regulation as CAFOs is likely to be a more effective tool
to improve water quality than lowering the threshold of animal numbers to include more farms as CAFOs.

4. Enforcement

The proposed initiative lacks necessary details on the "tiered compliance process."” For example, it does not specify the
timeframe provided to farms to comply with requirements. It provides for enforcement discretion that is not detailed.
"Escalated enforcement” is not defined. There are no timelines for ensuring that all farms will have the necessary plans
developed and implemented.

The initiative should focus enforcement on the most problematic farms first. Complaint-driven enforcement of
environmental regulations is inadequate because it drives regulatory action to the farms where there are observant
neighbors, not necessarily where the greatest pollution risks exist. Throughout the watershed, there are farms that have
not participated in voluntary technical and financial assistance, and some of these operations contribute to serious
water quality problems. Publicized enforcement on these farms would serve as an incentive to many others to quickly
develop the plans and establish the conservation practices needed on their farms to avoid similar regulatory action.

5. Details needed

Most importantly, the proposed Chesapeake Bay Agricultural Water Quality Initiative is lackin some of the most
important details to assess the potential effectiveness. Achieving the Initiativi goals will require a substantial revision of
existing Conservation District and DEP staff job descriptions and/or expectations to prioritize a significant increase in
outreach and compliance The plan should specifically address how this technical assistance and enforcement will
occur. draft begs many questions:

--What is the timeline? How many farms will have plans developed each year? When will th plans be implemented?
--How and when will farms be notified of the requirements?
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--What type of outreach and educational activities will be conducted?

--Who will conduct these outreach and educational activities?

--What will be the specific roles and responsibilities of Conservation District and DEP staff?

--How will other partners, such as the USDA Natural Resources Conservation Service, Penn Cooperative Extension,
Pennsylvania Department of Agriculture, PennAg Industries Assoc Pennsylvania Farm Bureau, Chesapeake Bay
Foundation, private sector technical assistanc providers, and other public agencies, agricultural and conservation
organizations collabora

Recommended strategy for reaching compliance throughout Chesapeake Watershed

The outreach, education and enforcement requirements to meet the Chesapeake Bay Agricultut Water Quality Initiative
are immense, but they are achievable goals with a concerted effort. The Chesapeake Bay Foundation provides the
following estimates as a framework to ensure that ev farm across the Chesapeake Bay watershed develops and
implements the necessary plans.

According to the Census of Agriculture, Pennsylvania's portion of the Chesapeake Bay waters includes approximately
40,000 farms needing Erosion and Sediment Control Plans, and about livestock operations needing Manure
Management Plans. About 2,000 already have Nutrient Management Plans, so the remaining 16,000 require Manure
Management Plans. The Lower Susquehanna Watershed should see the most emphasis initially, because this area
contributes b the greatest nutrient and sediment loads to the Chesapeake Bay and has greater staff resources. Lower
Susquehanna Watershed contains about 21,000 farms, approximately 10,000 of which livestock.

Some farms will require only verification that they have current Erosion and Sediment Control Conservation Plans and
Manure Management Plans that are being implemented on schedule. C farms will require only modest updates to their
plans to address water quality concerns. A thirc farms will require far more assistance in developing and implementing
plans where none curre exist. Anecdotal information suggests that about approximately one third of farms are in each c
three above groups. We estimate that an average of two days of technical assistance staff time farm are needed to
develop a basic Erosion and Sediment Control plan with a Manure Manage Plan in the case of livestock operations.

CBF's assessment of technical resources estimates that reaching about 5,000 farms each year i possible, so that
developing the necessary plans for all farms in the Chesapeake Bay watershec achievable goal within eight years.
These estimates include:

--49 Chesapeake Bay Technicians in Conservation Districts, that could spend about 2/3 of the time (140 days/year) on
outreach and plan development, with an average of two days per f They could develop 3430 plans annually.

--About 40 Nutrient Management Technicians, Erosion and Sediment Control Technicians and other Conservation
District staff, that could spend 10% of their time, or about 21 days/year to develop 420 plans per year.

--USDA Natural Resources Conservation Service assistance with approximately 500 plans per year through various
programs, such as the Environmental Quality Incentives Program and the Conservation Stewardship Program.

--Eight Department of Environmental Protection regional staff encouraging the most problematic farms to develop the
necessary plans immediately, through the private sector if Conservation District staff unavailable. They could reach
about 50 farms per year per person, or about 400 total plans per year.

--The private sector's development of an additional 250 plans in the initial year, and more in the future. These people
must play a significant role in plan development and implementation, and their ranks would likely expand with demand,
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as farms see stronger regulatory requirements or nutrient credit trading opportunities.

--Farms in geographic proximity could be grouped together (possibly with Conservation District assistance) to obtain
lower cost bids for planning.

--Additional funding from EPA could support private sector plan development.

--Farms that pollute Pennsylvania's waters should develop the necessary plans immediately, and many will need to rely
on private sector planners, or face enforcement actions.

According to these estimates of combined technical resources of the public and private sector, about 5,000 farms in the
Chesapeake Bay Watershed would have plans each year. Initial efforts should be targeted to livestock operations
currently lacking plans. All livestock operations in the Lower Susquehanna watershed should have plans by the third
year, and by the fifth year in the rest of the watershed. By the eighth year, all Chesapeake Bay Watershed farms should
have an Erosion and Sediment Control plan with a Manure Management Plan when needed, although some may need
adjustments.

Timeframe for plan development:
[See EPA-R03-OW-2010-0736-0732 for the figure.]

Once plans are developed, we recommend the following timeframe for implementation and establishment of the
necessary conservation practices.

--Manure application rates, setbacks, management of temporary storage areas, and winter application criteria will be
applied according to Manure Management Plan immediately after plan development.

--Livestock management near streams should be addressed within three months of plan development (when required in
plan). People should be encouraged to participate in the Conservation Reserve Enhancement Program (CREP) when
possible. Public funds should used when buffers of at least 35 feet are included. Flexible fencing without public funds is
option for a quick remedy when needed.

--Structural changes such as animal concentration areas or manure storages must be completi within three years of
plan development.

--Cover crops, no-till cultivation, and other in-field practices should be established during thi crop year when possible,
but at a maximum, within two years when crop rotations and equi purchases cause delays .

The Chesapeake Bay Foundation recognizes that this strategy is ambitious, but can be achieve( concerted effort . It will
require significant outreach and technical assistance, combined with ta enforcement of cases where there are verified
pollution problems. These enforcement cases wil many people to seek the necessary assistance, rather than relying
solely on time-consuming ou Since requirements for Erosion and Sediment Control Plans and Manure Management
Plans ha been required for over 30 years years, although now undergoing major revisions, farms that are able to
receive assistance from public agencies should not be exempt from the requirements, ar should be expected to seek
help from the private sector.

Response

See response to Comment No. 0034-cp.001.001
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Comment ID 0732.001.015

Author Name: Hoagland Roy
Organization: Chesapeake Bay Foundation (CBF)

[The document submitted was partially illegible along the right margin. The text below has been reproduced to the
greatest extent possible. See EPA-R03-OW-2010-0736-0732 for a copy of this document.]

Dear Mr. Capacasa:

As you know, CBF is one of the members of the Chesapeake Wate Implementation Plan (WIP) Urban-Suburban-Rural
Workgroup in Pennsylvania such, we have been participating in the discussions regarding the development WIP for the
State. The purpose of this letter is to thank EPA for its detailed letter Pennsylvania DEP dated 9 July 2010 regarding
DEP's proposed MS4 methodol part Pennsylvania's stormwater WIP.

However, we remain concerned given that EPA did not explicitly prohibit DEF employing the proposed methodology or
indicate what, if any, ramifications may o this or a similarly inaccurate methodology were employed. The letter also d
appear to fully indicate the details of what an acceptable methodology is; for ins the two MS4 methodology options set
forward by EPA to the Bay states.

It should be noted that we continue formally express our opposition to using the recent methodology proposed by DEP
to determine the boundaries of the MS4 s areas in assessing the current load from MS4s. In its most recent correspon
regarding this methodology [FN30] Pennsylvania states:

For Pennsylvania, there are no GIS/spatial data that delineate the actual boundaries of the MS4 service areas. In
discussions with Barry Newman, DEP Chief of Stormwater Planning and Management, it was decided to define the
MS4 service areas based on the area of roadway within each MS4 municipality that lies within the urbanized area
boundary. Urbanized area extent will be derived from the US Census 2000 (2009 corrected version) Urbanized Areas
data. PennDOT and the Pennsylvania Turnpike Commission maintain MS4 permits for their roadways within the
Urbanized Area portions of the State. The area of their respective roadways lying within the MS4 urbanized areas will
define the boundaries of these MS4 service areas. [FN31]

Essentially, by using this approach Pennsylvania would be equating the publicly owned roads with the MS4 drainage
network . Under this methodology, the land area contributing to the MS4 would not be calculated as part of the load.
This approach is inadequate and we believe scientifically unjustifiable.

The reasons why the proposed approach is scientifically questionable are numerous and we will not detail them herein.
In brief, however, this methodology threatens to significantly under-represent the pollution load from MS4 service areas.
In turn, it will result in inappropriately depressed responsibilities for load reductions from MS4 sources areas.
Additionally, by employing such a limited definition of the MS4 area, DEP would be confining the suite of potential load
reduction BMPs available to MS4s to those that are only applicable on or alongside roadways.

EPA has issued a document that examines how TMDLs with storm water sources were created. [FN32] It is important
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to note that EPA has included a disclaimer in this document clarifying that it is not intended to serve as a substitute for
the CWA regulations and does not impose legally binding requirements on EPA or states. Having said that, none of the
methodologies approved in these 17 examples appears to be similair to Pennsylvania's methodology.

In our research, we have not found another instance where EPA has approved the use of this type of an approach for
the calculation of MS4 loads and associated load reductions as part of a TMDL; its use or approval in this case would
effectively undermine MS4 permitting programs across the country. Our analysis indicated that in general the
methodologies used in past efforts have been similar to the two EPA has repeatedly proposed to Pennsylvania as
follows:

--Provide a map of the MS4 service areas including facilities like DOT roads and highways, state and federal institutions
with the Chesapeake Bay drainage. EPA will use area-weighted averages to assume all loads from all land uses within
the service area are part of the waste target load.

--EPA will use area-weight averages to estimate current loads from urban land uses within MS4 jurisdictions, using
jurisdiction boundaries originally submitted by the states in September 2008. [FN33]

We find these two approaches reasonable and scientifically reliable . However understand and appreciate the unique
difficulties Pennsylvania's fragmented governmental system present in instituting an MS4 program, particularly a pr(
which achieves quantifiable reductions in stormwater load . These issues are espq evident in the context of a TMDL.

In 2006, an interesting and appropriate solution may be the methodology emplo The Christina River Basin Watershed
Stormwater Source TMDL (2006) [FN34], included all or parts of MS4 communities in Pennsylvania, Delaware, and
Maryland. The Christina TMDL acknowledges that for the actual wasteload allocation i neither "the PA nor the DE MS4
permits identify the boundaries of the storrr collection system contributing areas within each municipality. Therefore, it
possible to assign a WLA specific to the storm sewer collection areas within eac municipality. Because these systems
have not yet been delineated, the TMDL in nonpoint source loadings in the WLA portion of the TMDL. It is anticipated th
state's stormwater program will revise the WLA into the appropriate WLA and allocation (LA) as part of the stormwater
permit reissuance; however, the ¢ reductions in the TMDL will not change."

The Christina TMDL MS4 WLA methodology could be employed as the stormwater calculation approach in the phase 1
WIP with the requirement that all new and rei MS4 permits contain requirements for delineating the drainage areas of
each within the MS4 in order to more precisely determine the WLA versus LA loads each urbanized area.

Finally, as you know, our settlement agreement [FN35] with EPA says that the Agency "expand the universe of MS4s"
through new rulemaking. Specifically, the agre states:

Pg. 7 - WHEREAS, on April 21, 2010, EP A issued for public notic comment a draft NPDES permit for the Municipal
Separate Storm Sewer S (MS4) of the District of Columbia:

Pg. 16 - 11l.C.9.c. By July 31, 2010, EPA will issue an "MS4 Storm Permitting Approach for the Chesapeake Bay
Watershed" that will ident key regulatory and water quality' performance expectations EPA will consider when reviewing
new or reissued draft state MS4 permits.

Pg. - lll. D.12 - 12. By September 30, 2011, EPA will propose a regulation under section 402(P) of the Clean Water Act
to expand the universe of regulated stormwater discharges and to control, at a minimum, stormwater discharges from
newly developed and redeveloped sites. As part of that rulemaking, EPA will also propose revisions to its stormwater
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regulations under the Clean Water Act to more effectively achieve the objectives the Chesapeake Bay TMDL. In
developing the proposed rule, EPA will consider the following elements related to stormwater discharges both nationally
and in the Bay watershed: (1) additional requirements to address stormwater from newly developed and redeveloped
sites; (2) requiring development and implementation of retrofit plans by MS4s to reduce loads from existing stormwater
discharges; and (3) expanding the definition of regulated MS4s. EPA will take final action on the regulation by
November 19, 2012.

It would seem entirely inconsistent with this objective, set out in the settlement of our lawsuit against the Agency, for PA
to be taking an action that would substantially shrink the universe of MS4 coverage, geographically, as it pertains to
PA's stormwater WIP.

We are very aware and supportive of the time, money and effort being put forth by the EPA, the states and the other
stakeholders in this endeavor. We also appreciate that EPA has reiterated several times that it has high expectations
for the states to provide accurate information in its WIPs.

At this stage, it is crucial to ensure that all resources are being used efficiently and in a scientifically justifiable manner
to ensure a WIP and TMDL that will produce the results are all seeking. CBF therefore strongly advocates using of one
the EPA-recommerided methodologies be employed to determine current load from MS4s in Pennsylvania.

In conclusion, we ask that EPA clearly state to DEP in formal format that not only is the proposed methodology
scientifically indefensible, adversely precedent-setting, and in contravention to regulation and law, but that will it not be
acceptable in Pennsylvania's WIP. Furthermore, such a statement by EPA should make clear that if DEP employs the
proposed or a similarly unacceptable methodology, EPA will reserve the right to impose consequences that include, but
are is not limited to, those detailed in EPA's 29 December 2009 letter to the Bay states (i.e., the "consequences letter").

[FN30] This is the second methodology presented by Pennsylvania. The first proposal was that the MS4 service a
would be calculated as 1% of the urban land within each of the relevant MS4 urban area boundaries, as defini EPA.
Once the MS4 service area is defined, EPA will estimate the load based on area-weighted averages to all loads from all
land uses within the service area are part of the aggregated waste target load. The service e is described here refers to
the 1% of the urban land within the relevant MS4 urban area boundary. Methodoli Develop Current Loads for
Stormwater Sectors, Handout #1, May 27th Workgroup Meeting, May 25, 2010 - R by PADEP.

[FN31] Pennsylvania Sector Methodologies for Developing Current Loads, June 15, 2010, Attachment #3. PADEP.
[FN32] Total Maximum Daily Loads with Stormwater Sources: A Summary of 17 TMDLSs.
http://www.epa.gov/owow/tmdl/17 TMDLs Stormwater_Sources.pdf.

[FN33] Methodology to Develop Current Loads for Stormwater Sectors, Handout #1, May 25, 2010 - Revised by P May
27 workgroup meeting.

[FN34] This document can be found at: httg://www.epa gov/owow/tmdl/17 TMDLs Stormwater Sources.pdf.

[FN35] Settlement Agreement, Fowler v. EPA, No. 09-005 (D.D.C . May 11, 2010).[

Response

PA’s Final WIP improved its commitments to implementing its stormwater program. The WIP provides a strong description of
Chapter 102 regulations and what they can enforce and regulate for no net change in stormwater runoff. EPA continues to
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communicate with PADEP and is keeping close oversight of its stormwater permits and program. Asyou know, EPA has clearly
articulated its interpretation of NPDES M S4 stormwater requirements and made specific comments regarding PADEP' s
interpretation of those requirements for M$4 systems and the proposed use in the context of the Chesapeake Bay WIP stormwater
methodology. (See letter to John Hines, PADEP dated July 9, 2010; L etter to Glenn Rider, PADEP dated September 10, 2010;
Email from Jon Capacasa to Hines and Rider, PADEP dated October 15, 2010; Letter to Glenn Rider PADEP dated November 18,
2010). While PA provided greater detail initsfinal WIP, EPA has determined that PA did not provide sufficient assurance
regarding implementation of its stormwater programs. Asaresult, EPA included stomwater allocations for PA based on backstop
assumptions about tighter controls on federally permitted point sources of pollution. Inthefinal TMDL. See Section 8 of the
TMDL for amore detailed discussion. As part EPA of that ongoing oversight EPA affirmsits reservation of authority to take
additional contingency actions including, but not limited to, those detailed in EPA's 29 December 2009 | etter to the Bay states.

20.3- VIRGINIA
Comment | D 0034-cp.001.001

Author Name: Comment Anonymous
Organization:

| expect Virginia's clean-up plan to assure success, through issuance of a step-by-step plan that prescribes mandates,
funding, and deadlines. The draft clean-up plan fails to provide these assurances. In particular, the plan must:

a) Call for additional pollution reductions from sewage treatment plants on the lower James River basin;

b) Commit to real mandates and incentives to reduce polluted runoff from farms and cities; and

c) Define specific two-year actions to achieve actual pollution reductions over the next 15 years to finally heal our rivers
and the Bay.

Response

The Watershed | mplementation Plans (WIPs) submitted by each State/Commonwealth/District of Columbia (D.C.) are part of the
accountability framework outlined in the Chesapeake Bay Protection and Restoration Executive Order 13508. The WIPs help
ensure implementation of the Chesapeake Bay Total Maximum Daily Load (TMDL) but are not an approvable part of the TMDL.
Because this public comment period is specific to EPA’s Chesapeake Bay TMDL, specific comments on each

State/ Commonweal th/D.C. WIP should be directed to the appropriate State/Commonwealth/D.C. agency for consideration. EPA
has forwarded this comment to the appropriate agency for consideration as part of its WIP.

Comment 1D 0038.1.001.003

Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy
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As a Virginia resident, | would hope that the state would come up with more stringent/effective measures to curb/reduce
Chesapeake Bay pollution from runoff and other sources. | live on a manmade lake in Northern Virginia that drains its
overflow water into the Chesapeake Bay, along with all the storm drains in our area. Every year, | have seen algal
blooms in the lake that are caused by the myriad fertilizers and other runoff (including avian feces from our local
Canada goose flock) that go into the lake from the houses, driveways, and lawns surrounding it. It is humbling to know
that these same fertilizers and runoff that cause these blooms go from the lake into the Chesapeake Bay, where they
end up mixing with other fertilizers to create eutrophic zones within the Bay that harm water quality and suck dissolved
oxygen from the water (killing underwater grasses and aquatic organisms like mussels, oysters, and crabs). When |
think that the state's planned allocation for nitrogen and phosphorus for the James River does not meet the target
required to declare it healthy, | wonder if the same things that happen on my lake will happen here, too (Summary
Virginia WIP Evaluation 9/24/2010, 1). By not creating a clearer, more specific plan for cleaning up the Bay and
reducing water pollution (as opposed to only saying that "The state will consider broader incentives and other
mechanisms for nutrient management plans"-what does this mean? Considering is not doing), the Bay will continue to
suffer thanks to the pollutants brought to it by the James, my lake, and other bodies of water in the watershed
(Summary Virginia WIP Evaluation 9/24/2010, 1).

The state also has to create real and clear incentives to begin cleaning pollutants out of Virginia waters. According to
the EPA's review of the Virginia Watershed Implementation Plan (WIP), the WIP does not "include legislative and
regulatory changes that would support high implementation rates” (Summary Virginia WIP Evaluation 9/24/2010, 1) This
means that the state does not provide any ways that would get polluters to begin reducing their pollution at high levels.
This means that the state is going to have to spend more money on reducing pollution rather than getting polluters to do
the footwork. It would cost less for the state to get dischargers to work proactively to lessen runoff or discharge as
opposed to retroactively working to clean up the aftermath. This is a state led by fiscal conservatives-would they not
desire to reduce pollution by spending the least amount of state funds?

| would hope that the state of Virginia would take these thoughts into account when redrafting/amending the current
Virginia WIP. The Bay is possibly our greatest saltwater resource, and it would be a shame to lose its wealth of aquatic
species and the income it brings to countless Virginians because we could not come up with specific and definitive
measures to protect it.

Response

See response to Comment No. 0034-cp.001.001.

Comment ID 0038.1.001.004

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

| will begin by stating that after reading the EPA Draft TMDL and the Virginia WIP and listening to Ann Jennings' lecture,
| agree that the primary roadblock to achieving the pollution reduction quantities in the TMDL and to implementing the
plans mentioned in the WIP is the lack of specifications and actual implementation strategies. Though these documents
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purport to give such specifications, they remain extremely vague on how those numbers should be achieved and how
those strategies should be put into practice. Without these specifications, these documents leave too much room for
error and for wasted time. Though the EPA Draft TMDL is extremely imprecise, | find the WIP's indistinctness to be
extremely problematic.

Response

See response to Comment No. 0034-cp.001.001

Comment I D 0038.1.001.005

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

The most important thing the EPA needs to consider in the discussion on the Virginia WIP is specific goals and
guidelines for reaching those goals. It is not enough just to promise the citizens of Virginia who have legal rights to
clean water in both federal statutes and Virginia's own constitution without creating a system in which these goals can
actually be reached.

Response

With such specificity, EPA believes we have accountability. Thisis precicely the improvement that EPA sought, and obtained, with
thefinal state WIP.

Comment I D 0038.1.001.007

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

Virginia's plan to reduce pollution relies heavily on an expanded nutrient credit exchange program (WIP p. 5). The issue
with this solution is accountability. It seems that if a firm as enough money, they may buy credits from other firms and
(as long as they continue to meet the minimum pollution reduction numbers) continue to pollute. There are a few
problems with this plan. First of all, if certain firms are polluting heavily, areas of high concentrations of pollution will
develop and as they move downstream and into the Bay, they will adversely affect the ecosystem. Also, this cap and
trade system does not produce any incentives for firms to further reduce their pollution outputs or to develop intuitive
ways to lessen the cost of reducing their pollution.

Response
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See response to Comment No. 0034-cp.001.001.

Comment | D 0038.1.001.009

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

It comes down to the fact that the Commonwealth of Virginia needs to take a stronger stance on reducing pollution in
the Chesapeake Bay, not only for future generations, but for today's population- those who rely on the Bay and its
tributaries for livelihood, recreation, and more.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0038.1.001.011

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

Regarding the VA WIP, | find the Interim Load Targets in Section 4 to be insufficient; a goal as important as this cannot
be achieved when the allocations are merely described as "2017 load targets".

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0038.1.001.015

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

The Watershed Implementation Plans (WIP) should also be revised by the EPA to be more effective. Instead of making
vague references such as "authorities will be considered..."(pg 78) and "the board could mandate..." (pg 89), the EPA
should include very specific mandates and goals for companies to fulfill. A WIP that includes these examples in them
makes it seem as if it is more of a suggestion then the law that they must obey. The EPA should instead write what
WILL happen to achieve less pollution from point and non point sources and also include what authorizes will oversee
this and what actions will be done. Laying out a specific groundwork will help the Chesapeake Bay clean up faster.
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Response

See response to Comment No. 0044.1.001.004

Comment ID 0038.1.001.016

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

In VA's WIP, the biggest plan the state seems to have for addressing the need for better pollution control is an
expansion of its current Nutrient Credit Exchange Program. The state supports such an expansion without evaluating
the effectiveness of the current program in actually reducing the pollution it is supposed to be reducing, or discussing
issues with accountability and having valid measurements authoritatively tracked through this exchange program. The
document's argument for an expansion would be better supported if comments on market limits within trading region
and the nutrient being traded were gone over, to prove the systems produces valid results and will do its best in
preventing the hot spots that arise under most credit exchanges. The state's new plan is also concerning because its
diagram (p.4-5) shows that under the current program only two sectors are buying credits, with four selling, and the new
diagram shows now four sectors buying credits, with the addition of on-site systems and agriculture able to not just sell
but also buy permits. It seems alarming the state feels agriculture, one of the major contributors to nitrogen/phosphorus
pollution, should now be able to buy credits that would allow some farms to not reduce but just buy their way out of the
problem. Plus, with the addition of these new sectors into the program, there will be an increased need for monitoring
/authoritative oversight, and we don't know whether those same sectors from will even be able to reduce enough to
feasibly meet the demand for the increased amount of credits expected to be bought. One of the benefits VA WIP gives
for this program (p.6) is that it allows for "the citizens of the Commonwealth to determine the priority for what nutrient
reduction actions need to be taken and by when." How this is a benefit seems a bit fuzzy, since the general
Commonwealth population is not highly educated on such a specialized issue as the scientific and/or policy background
of pollution into the Bay, or the severity of the current situation and effects it is having on their health, certain economic
sectors, and their range of recreational activities.

Besides the shortcomings with Virginia's main plan of expanding trade credits, the overall wording and tone of the
document lacks a commitment to making productive change. In listing the guiding principles of the WIP (p. 2), a
principle given is "credit past progress," meaning dwelling on the past successes in clean-up when considering the
need to a large amount of future clean-up; a principle reflecting the rather whining sentiments of the preface that said
we cannot forget the $8 billion of taxpayer's dollars already invested in the effort. Putting this in as a guiding principle
shows Virginia's hesitance to accept that more drastic legislation and regulation is necessary and recognize the need to
completely focus on future actions. Along the same lines, the Background and Approach paragraphs (p. 3) suggest that
cost will be the number one factor in determining which pollution abatement methods are employed, going so far as to
imply cost will trump benefit analysis in decision making. Virginia's wariness towards setting out definitive action is
expressed through saying the entire WIP contains only "broad" strategies (p. 2), in context a ‘loose plan,' the fact it
doesn't present any new plan, just tweaking of old regulations with a few minor additions, as indicated by the lack of
incremental deadlines, unclear set levels, and "consider revisions" and "explore feasibility" phrases under the source
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sector paragraphs. For the James River, which should be of most concern to us Richmond residents, the plan pushes
for the river to not have to meet standards set out by the EPA since the river was already placed under chlorophyll
restrictions in 2005. Instead the plan thinks considering any sort of regulation for the James should be put completely
on hold until a detailed three year study is conducted to determine ‘more accurate' scientific readings of the effects of
pollution on the James, rather than the measurements provided by the EPA model, and to analyze the economic costs
to industry. All of this means a longer delay on clean water, and Virginia putting off its responsibility to the Bay that has
provided for it since colonization.

Response

See response to Comment No. 0034-cp.001.001. For the comment on the James River, please refer to response to comment #
0293.1.001.017.

Comment ID 0038.1.001.019

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

One of the major issues that | have with the Virginia WIP is that it focuses heavily on Nutrient Credit Exchange, which
will inevitably lead to "hot spots" where pollution is concentrated in one area causing maximum damage. By allowing for
hot sports to occur the plan will solve problems in some areas, but could cause even greater damage in others. Another
concern is the use of vague language, meant to provide flexibility to industries, which does not establish clear
guidelines of when certain things need to be done. For example when discussing the techniques the agriculture industry
should implement the goal of 2017 is laid down, but smaller steps before that are absent. These smaller steps would
help to ensure that the goal is met on time by everyone, which is ultimately the goal.

Response

See response to Comment No. 0034-cp.001.001

Comment I D 0038.1.001.022

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

In the Draft WIP wastewater is a point of focus but shows much reliance on trading programs such as Nutrient Credit
Exchange, there is no major focus on creating whole new regulations. New regulations in the VA WIP may be the only
solution due to our lack of progress in the past. The WIP lacks a description of how VA will organize to purchase or sell
credits for wastewater and agricultural runoff within a set time period. Although the VA WIP shows concern for
Agricultural runoff it does not specify any regulations dealing with onsite inspections or audits to verify that farms are
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using proper techniques and implemented BMP's. The VA WIP must incorporate specific tactics for farms, allowing
each farm to be closely inspected multiple times each year. Since, agricultural runoff has such an impact on the Bay,
TMDL's and the VA WIP must specify audits of farmland. The VA WIP and the draft TMDL show room for improvement
in regards to the Bay, but we still need to work on the specifics and imply entirely new regulations to see progress.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0038.1.001.023

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

My biggest concern is that the VA WIP has no implementation plans. An effective WIP should contain a plan or
sequence of action(s) to achieve a reduction in pollution. The preamble of the VA WIP on p. 2 says the WIP contains
plans that provide "board strategies proposed to meet those allocations." It seems to me that the VA WIP is setting itself
up for failure by failing to identify specific actions to achieve reduction. The WIP contains many proposals for
agriculture, waste water, septic and urban storm water but no method of action. For example page 13 of the VA WIP
where agricultural practices are addressed it states "it is the expectation of this plan that these practices will be widely
implemented on agricultural lands." The VA WIP expects that its proposals are "widely implemented" but never explains
how. | think that if Virginia has been working over the past several decades on improving health of the Chesapeake Bay
and has invested billions of dollars water quality it has should care enough to put forth a better WIP that works to carry
out its goals. It is time for Virginia to take responsibility, take action, and actually follow through with legislation or
mandates to implement its strategies.

In regards to agriculture | think the VA WIP should put more weight on agricultural land management practices in
reducing runoff rather than in relying on expanding the nutrient management credit program. One of the plans for
agriculture on page 13 of WIP is to "implement nutrient management plans on most crop and hay acres". However, the
WIP provides little details of what constitutes nutrient management. | think the WIP should place a much greater
emphasis and provide greater detail on this strategy. In my opinion mandating farmers to adopt certain practices to
prevent of runoff from their fields seems to be a more straightforward method that will result in immediate pollution
reductions that | think the Bay needs.

Response

See response to Comment No. 0034-cp.001.001

Comment I D 0038.1.001.028
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Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy

Under section 5.1 (current programmes and capacities) it's mentioned that nutrient credits can be traded within the
same river basin. However, this does not take into account the relative natural and anthropogenic filtration systems
along the river. For example, If a point source pollutes at a high level in the river, after which the river passes through a
riparian zone when nitrates are filtered out, the impact upon the river is not so great as if a point source polluted below
that riparian zone, as few pollutants would reach the bay in the former scenario. If credits can be exchanged, and the
lower course polluter can therefore pollute more this will negatively affect the pollution entering the bay, even if the
same amount enters the river.

Under section 5.4 (Strategy to fill gaps) the WIP references discharges by homeowners. In the Northern section of
Richmond, the relevant watershed is the Chickohominy River, and a relatively recent study by Dr Don Forsyth into
attitudes about the watershed in the area revealed that most homeowners are unaware of the impacts they have on the
river, despite considering themselves environmentalists. This particular river segment has high pollution levels that
definitely affect the swimmability, yet the section of the WIP is vague as to how it will achieve reductions in single
household pollution, and how it will interact with homeowners to achieve reductions.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0038.1.001.036

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

Non-point sources such as agriculture (or ones that fall into a strange, grey area between point and non-point sources)
need more specified attention in the WIP because of their ambiguous nature and their significant contribution to the
state's water pollution.

Another aspect of Virginia's WIP that needs a serious overhaul is the mention of investment in research and
development, specifically regarding the harmful, excess nutrients in wastewater, a significant source of pollution. The
WIP states that "new technologies and management procedures will need to be explored to address these types of
effects from the greater emphasis on removing nutrients from wastewater" (VA WIP, p. 50), however it does not provide
any further information about this. As with the aforementioned agricultural pollution and the WIP in general, this
discussion needs to be more specific. Perhaps the WIP could designate a specific committee for research and
development or set feasible, "technology goals" that must be met by designated time increments. At the very least, the
WIP should give more attention to research and development and what part they will play in reducing the water pollution
in Virginia.
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Response

See response to Comment No. 0034-cp.001.001

Comment ID 0038.1.001.037

Author Name: Eisen Professor Joel
Organization: University of Richmond Environmental Law and Policy

The EPA should most specifically revise issues concerning the TMDL with regards to more stringent point source
regulations.

Response

Virginiadid not submit adraft WIP that met its TMDL allocation for phosphorous and nitrogen. Because Virginia did not meet the
nutrient allocations, nor did Virginia submit a WIP consistent with EPA’s April 2010 “ Guide for EPA’s Evaluation of Phase |
Watershed Implementation Plans.” EPA was required to assign backstop allocations to Virginiain the draft TMDL so that its
allocations would be met. The backstop alocations in the draft TMDL focused on point sources where EPA has federal authority,
including NPDES-permitted wastewater treatment plants.

EPA has reconsidered its approach to federal backstop allocations as proposed in the draft TMDL. Thisisin large part due to the
improved final Phase | WIPs and informative public comments on thisissue. The final TMDL places much greater emphasis on
jurisdictions’ final Phase | WIPs and less emphasis on backstopsin deriving the loading allocations for all sectors. Please see
Section 8 of the final TMDL for the final Phase | WIP evaluations and the backstop allocations for each jurisdiction.

Comment 1D 0038.1.001.038

Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy

Although the regulation of non-point sources would be even more important to the commonwealth it is understandable
that this type of regulation is even more difficult than point source reduction. Most importantly the state of Virginia in
their WIP must at least meet EPA guidelines. Currently the state supports a reduction in Nitrogen levels in the James
that is almost 3 million tons higher than what the EPA has mandated.

While not a Virginian | still have a vested interest in the water quality of the James as a tributary to the Chesapeake
Bay. | was born and raised in Annapolis Maryland and use the Bay regularly, from being a part of my highschool rowing
team, to simple recreation on the water, to a love for Bay shellfish. All of these activities are put in jeapordy by the
hasardous conditions of the Bay. As an intern for Anne Arundel County's recreational waters program this summer |
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have firsthand knowledge of the terrible quality to the water lately.

Response

See response to Comment No. 0293.1.001.017

Comment 1D 0038.1.001.040

Author Name: Eisen Professor Joel

Organization: University of Richmond Environmental Law and Policy

Without a serious reduction in our point source runoff with an effective WIP that categorizes exactly how and when our
waters will be repaired we risk losing a major source of joy, economic fulfilment, and most importantly a historic
landmark fundamental to the beginnings of this country.

Response

See response to Comment No. 0034-cp.001.001

Comment | D 0041-cp.001.003

Author Name: Comment Anonymous
Organization:

Virginia's citizens should ask that Virginia prepare a final WIP that provides a real commitment to fund conservation
practices on farms over the next 15 years, specifically programs that are highly incented in the early years and provide
flexible ways to deliver funds to all types of farmers, including those that do not accept government funding. A final WIP
from Virginia that includes fair and equitable mandates and adequate funding will make EPA action unnecessary.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0050-cp.001.001

Author Name: Simonds Shelly

Organization:
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| feel this plan for the Chesapeake Bay lacks concrete milestones to clean up the bay. | also think that there is not
enough emphasis on cleaning up the lower James river, which is the source of high levels of pollutants into the Bay.

Response

See response to Comment No. 0293.1.001.017

Comment | D 0055-cp.001.001

Author Name: Bernard David
Organization: Coastal Canoeists

Coastal Canoeists (coastals.org) supports clean water in the Chesapeake Bay and all its tributaries. As members of a
recreational canoe and kayak club based in Virginia, the quality of Chesapeake Bay waters is particularly important to
us. We also support measures that protect the scenic quality of the waters we paddle and their ability to sustain wildlife.

To that end, we have asked that livestock fencing be a required practice, and that 35 foot forested buffers be
established and maintained on all perennial streams, including those later developed. We also support mandating

effective Best Management Practices for all farms receiving manure or sludge.

We would like to prohibit new construction on the 100 year floodplain or within 100 feet of a perennial stream or within
25 feet of an intermittent stream. These measures would protect property investment as well as water quality.

Not only is clear clean water more enjoyable to paddle in, it is also more healthy. Paddlers can swim or flip and roll and

there have been many cases of infections coming from water contact that could be minimized if the Chesapeake Bay
TMDL is actually put in place.

Response

See response to Comment No 0034-cp.001.001.

Comment I D 0087-cp.001.004

Author Name: PhillipsD. H.
Organization:

| am very disappointed in Virginia's response to the planning requirement. More delays for redundant studies and hoped
for voluntary reductions are not acceptable. Virginia benefits from all of the improvements in water quality to be made
by states that are upstream on the Bay. Virginia should be leading the way with aggressive regulations and laws to
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implement the TMDL targets.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0107-cp.001.001

Author Name: Bernard David

Organization: Coastal Canoeists

Coastal Canoeists (coastals.org) supports clean water in the Chesapeake Bay and its tributaries. As members of a
recreational paddling club in Virginia, the quality of Chesapeake Bay waters is important to us. We also support
measures to protect the scenic quality of the waters we paddle and their ability to sustain wildlife.

We ask that livestock fencing be a required practice, and that 35 foot forested buffers be established and maintained on
all perennial streams, including those later developed. We support mandating effective Best Management Practices for
all farms receiving manure or sludge. Animal feeding operations should be regulated as a point source. Virginia should
not delay implementation of needed 2-year milestones in order to "study" expanded nutrient trading or algae in James
River.

Prohibit new construction on the 100 year floodplain or within 100 feet of a perennial stream or within 25 feet of an
intermittent stream. These measures would protect property investment too.

MS4 programs should be expanded as needed to assure improvements in runoff from developed areas.

Paddlers can swim or flip and roll and there have been many cases of infections coming from water contact that could
be minimized if the Chesapeake Bay TMDL is actually put in place.

Strong stormwater regulations on new construction should be implemented immediately. Virginia dropped the ball on
this and should implement the regulations as drafted in September 2009 before they were amended to weaken and
delay them. New VDOT construction and any improvements that increase impervious areas should have strict
stormwater standards.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0110.001.002
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Author Name: Siewick C.
Organization:

Virgina should do its part, and participate in cleaning up the bay.

Response

Virginia has submitted a Watershed I mplementation Plan in order to meet its allocations under the Chesapeake Bay TMDL. Please
refer to Section 8 of the final TMDL for an evalutation of the Virginia plan.

Comment I D 0122.001.002

Author Name: Richey S.
Organization:

With Virginia's proposed WIP, this passing of burdens from generation to generation will only continue to occur. The
WIP draft fails to provide step-by-step details on how the program is accurately going to clean up the bay and limit the
amount of chemicals in the bay and local rivers and streams. The majority of the draft seems to stress the lack of
money available for funding this project. However, what the state fails to understand is that without cleaning up our
bays, there will be an even greater economic burden on local businesses and companies that flourish from the bay.
Along with this, the state feels that they have made "great" decreases in the pollution levels in the bay, which they claim
are not far from the proposed levels the EPA is striving for. If there has been such a BIG decrease in pollution levels,
then why is the watershed still green and brown? Instead of focusing on the economic standpoint, the state should want
to clean up the bay for the community as a whole. As an undergraduate at the University of Richmond, | know that |
deserve the right to swim in the James River without having to worry about getting sick. | also believe the animals that
actually live in the water deserve the right to live in an environment free from pollutants.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.004

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

The preservation of farm land should be one of the highest priorities of this proposed regulation of our natural
resources. In Virginia the amount of farm land has been reduced from 15,572,295 acres in 1950 to 8,753,625 acres in
2007.[FN 1]
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[FN 1] National Agricultural Statistics Service, USDA

Response

Agreed. And in addition, when compared to developed land, properly managed farm land is beneficial to preserving local water
quality and the Chesapeake Bay.

Comment ID 0126.1.001.005

Author Name: Craun Ed

Organization: Augusta County Farm Bureau

For the benefit of our local communities this plan needs to include an all-inclusive environmental health priority, an
environmental safety priority and an abundant food security priority.

Response

See response to Comment No. 0034-cp.001.001.

Comment ID 0126.1.001.011

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

This plan needs to establish a priority of the most effective agricultural BMPs to be installed at the most efficient
watershed locations.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0126.1.001.012

Author Name: Craun Ed

Organization: Augusta County Farm Bureau
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The source of funding to implement agricultural BMPs needs to be established in order to ensure farm preservation and
farm economic viability.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.013

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

This plan needs to provide adequate funding for continued management and maintenance of the agricultural BMPs.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.018

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

Agricultural BMPs based on the "best available science" need to be sufficiently field tested to assure the reliability of the
results.

This plan needs to provide for the development of agricultural BMPs that reduce nutrient loss while preserving farm
land.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.021

Author Name: Craun Ed

Organization: Augusta County Farm Bureau
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One of the basic principles of soil erosion science states that as the percentage of soil organic matter increases the
amount of runoff from rainfall is reduced.[FN 2] Farming practices that increase the percentage of soil organic matter of
the soils should be included as an agricultural best management practice.

"Maintaining good soil organic matter levels helps keep topsoil in place. A soil with more organic matter usually has
better tilth and less surface crusting. This means that more water is able to infiltrate into the soil instead of running off
the field, taking soil with it. When you build up organic matter, you help control erosion by making it easier for rainfall to
enter the soil." Source: Sustainable Agriculture Research and Education organization (Reducing Soil Erosion, Chapter
13, sare.org)

The prescribed burning of indigenous grasses would remove a source of soil organic matter and be detrimental to soil
organic content as compared to pasture that is not burned.

[FN 2]Buckman, H. and Brady, N., The nature and Properties of Soils, Seventh Edition, 227

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.022

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

This plan needs to provide a cost benefit analysis for the recommendation of pasture livestock exclusion of the streams.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.024

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

This plan needs to assess the effects of the anticipated climate change within this region. The anticipated climate
change may be detrimental to agricultural rates of production. Additional farm land acreage may be needed in order to
sustain current food production levels. If farm land is converted to forest land, the reversion back to farm land would be
costly and cumbersome.
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Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.025

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

The proposed unrestrained conversion of farm land to forest and wildlife habitat introduces significant impairments to
the health and safety of the communities of the Shenandoah Valley.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0126.1.001.026

Author Name: Craun Ed

Organization: Augusta County Farm Bureau

The deer population in Virginia today is estimated to be nearly twice the number of the deer population at the time
settlement of Jamestown.[FN 6]

The WIP plan proposes to increase the wildlife habitat regardless of the environmental health impairments to the
population that reside in the region. These health impairments would include threats from wildlife diseases such as
Lyme disease, West Nile virus and chronic wasting disease. In Virginia the incidence of Lyme disease has increased
from 55 in 1993 to 886 in 2008.[FN 7] The incidence of Lyme disease has increased 1500% in Virginia during a 13 year
period.

Increasing wildlife habitat for migratory birds would be an environmental health impairment to horses and humans due
to the risk of West Nile virus.

Migratory birds are also a factor in the spread of Avian Influenza which is a threat to commercial poultry operations and
human health.

Deer/vehicle collisions and wildfire threats from wildlife habitat are additional impairments to the public safety of our

communities. In 2009 the two fatalities occurred on public highways within the Shenandoah Valley in which a
deer/vehicle collision was a contributing factor to the accident.
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BMPs such as grass buffers and filter strips include recommendations to conduct a prescribed burn on regular intervals.
Prescribed burning of indigenous grasses introduces an additional safety impairment of uncontrolled wildfires to our
communities.

Wildfire risk assessment specific to the Shenandoah Valley should be completed due to the unrestricted conversion of
farm land to wildlife habitat.

[FN 6] Virginia Department of Game and Inland Fisheries, Deer Fact Sheet
[FN 7 ]Centers for Disease Control and Prevention [FN 8]Virginia Department of Environmental Quality

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.028

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

Protecting the environmental health, environmental safety and food security of our communities should be a priority of
this WIP plan. The preservation of the domestic livestock/grassland ecosystem is the first step in reducing the health
risks and safety impairments of the wildlife/forest ecosystem.

This plan needs to be administered by an authority that will include the environmental health, environmental safety and
food security of our communities as a priority for the uses of our natural resources.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0126.1.001.029

Author Name: Craun Ed

Organization: Augusta County Farm Bureau

The plan relies on an excessive amount of agricultural land retirement to achieve nutrient reduction objectives.

Unlimited Reduction of Farm Land
Implementation of a variety of Best Management Practices (BMPs) will convert a significant amount of existing farm
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land to forest land and wildlife habitat. The following is a partial list of farm land conversion to nonfarm uses:

1) Retirement of 5% of Agricultural Land (e.g. Conservation Reserve Programs)
2) Conversion of 5% of highly erodible agricultural land to forest

3) Conversion of farm land to establish riparian forest buffers

4) Conversion of farm land to establish riparian grass buffers

5) Retirement of farm land attributed to the nutrient trading program

Additional loss of farm land is anticipated due to land being purchased for urban development. Unrestrained conversion
of farm land to nonfarm use may be accelerated due to the proposed nutrient trading program.

This plan states that a 35' grass or forest buffer will be implemented on 95% of the waterways in crop and hay lands.
Livestock will be excluded from 95% of the perennial waterways. There is no cap or limit of the total amount of farm
land that would be converted to nonfarm use. The total amount of farm land conversion to wildlife habitat is unlimited.
Financial incentives of nutrient trading may influence landowners to retire an excessive amount of farm land that would
result in an impairment of domestic food security. Additional farm land reduction is expected from farms lost to urban
development.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0126.1.001.031

Author Name: Craun Ed

Organization: Augusta County Farm Bureau

By the year 2025 a total of 60% of all pasture land will be subject to prescribed grazing practices. The practice of
controlled grazing may be very beneficial to the economic sustainability of farm operations as compared to continuous
grazing practices.

However the enforcement of minimum pasture heights during adverse weather conditions would require livestock to be
removed from pasture areas. If cattle would need to be removed from a specific grazing area this would be create an
economic adversity to the livestock producer. This would in effect regulate the number of days on pasture in a growing
season. If additional pasture is not available, livestock would need to be placed in a confined feeding operation or
liquidated.

The typical 180 day grazing season in Rockingham County, Virginia has been cut in half this year due to drought
conditions according to the extension service as reported by Daily News Record on October 23, 2010.

The recommended standards for prescribed grazing need to ensure that livestock producers can maintain economic
viability.
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Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.032

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

Unlimited conversion of farm land to wildlife habitat would threaten economic sustainability of the agribusiness
infrastructure of this region. Proposed conversions of farm land have the potential to significantly alter the land base
and as a result adversely impact the most important economic sector of the rural community.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.033

Author Name: Craun Ed
Organization: Augusta County Farm Bureau

The WIP is much broader than just a water quality plan in that it sets the land management standards for the
watershed. In that these are coupled so closely, it is imperative that as part of the consideration the resultant
socio/economic impacts are factored into the proposed changes that will be the result of a WIP. This all comes as a
cost. While grants and other types of funds are spoken of as to be used for implementation, there are only a finite
amount of dollars and they will be coming from some other source.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0126.1.001.034

Author Name: Craun Ed

Organization: Augusta County Farm Bureau
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The preservation of the domestic livestock/grassland ecosystem is a vital component of protecting the health and safety
of our communities of the Shenandoah Valley.

Response

See response to Comment No. 0034-cp.001.001

Comment I D 0183-cp.001.001

Author Name: Owens James
Organization: Harvey Lindsay Commercial Real Estate

o The pollutant allocations in the WIP for the urban/suburban and all other sectors should be returned to the levels
recommended by the Secretary's Stakeholders Advisory Group (SAG). The revised WIP should restore equity to the
allocations as recommended by the SAG which already require significant reductions for all sectors except Wastewater
Treatment Plants (WTPs).

Response

See response to Comment No. 0034-cp.001.001.

Comment 1D 0183-cp.001.003

Author Name: Owens James
Organization: Harvey Lindsay Commercial Real Estate

o The Virginia WIP submitted to EPA in September fails to take into account cost-effectiveness. Urge Virginia to use
available data to take it into account in their revised WIP. The draft WIP unfairly shifts additional burdens onto the
urban/suburban, on-site septic and agriculture sectors while reducing the contribution from WTPs to virtually no
increase going forward.

Response

See response to Comment No. 0034-cp.001.001.

Comment ID 0185.1.001.019

Author Name: Steinzor Rena
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Organization: Center for Progressive Reform (CPR)
Virginia
Overall

Overall Virginia expresses great resistance, if not outright hostility, to the Bay TMDL. Throughout the development of
the Bay TMDL, Governor McDonnell has repeated his concerns about the cost, legality, allocations, and timeline for
action. This attitude is reflected in the draft WIP. The WIP relies heavily on an expanded nutrient trading program to
achieve its pollutant reductions under the Bay TMDL, but the plan fails to specify what laws, regulations, funding, and
other resources are needed to ensure that the trading program is functional and effective and results in actual pollutant
reductions rather than simply paper trades.

The draft WIP would lower sediment pollution to a level that is 12 percent below the target allocation. However, it still
permits nitrogen and phosphorous allocations discharges to be 6 percent and 7 percent, respectively, more than the
level allowed by the target allocation.

For transparency of information, the draft WIP does not disclose much of the crucial information. For strength of its
programs, relying on an expanded trading program fails to inspire confidence that pollutant allocations will in fact be
met. In its final WIP, Virginia should provide more details regarding how its nitrogen and phosphorus allocations will be
met by all sectors through the trading program. Water quality trading raises serious concerns about creating hotspots of
pollutants and establishing accountability to ensure that trades result in actual pollutant discharge reductions rather than
paper trades. The Virginia Department of Environmental Quality should provide legislative guidance to enable the
Virginia General Assembly to expand the state trading program, including appropriate geographic and temporal
limitations and the establishment of baselines for the trading program. Virginia should also detail back-up pollutant
control measures that will also achieve the Bay TMDL in case the nutrient trading program is not expanded to include
all sources of nitrogen, phosphorus, and sediment.

NPDES Permitting

In the draft WIP, Virginia includes some information regarding the number of wastewater facilities and stormwater
dischargers but fails to provide a snapshot of the universe of all NPDES-regulated facilities and the number of which
have up-to-date NPDES permits. Virginia also failed to establish deadlines, timelines, or qualitative goals for updating
and reissuing expired and administratively continued NPDES permits. The draft WIP does not address gaps, if any, in
personnel levels and how the gaps might be filled.

Enforcement of NPDES Permits

Virginia's draft WIP does not provide any internal assessment of the effectiveness of its program, nor does it provide
sufficient information to judge the strength of its enforcement program. The final WIP should include: the number of
physical, on-site inspections conducted per sector; the number of violations and penalty actions or the total amount of
penalties assessed; information on major facilities that are in significant non-compliance; and the level of enforcement
resources.
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Monitoring and Verifying Voluntary Practices by Nonpoint Sources

The Virginia WIP does not discuss inspection rates or the existing or needed resources to regularly monitor
implementation of best management practices. This information is crucial to providing the necessary reasonable
assurances that nonpoint sources will achieve their allocation of pollutant reductions. Moreover, Virginia intends to
include nonpoint sources in an expanded trading program, which highlights the importance monitoring and verifying
implementation of voluntary practices in order to accurately get credit for those practices. In the final WIP, Virginia must
include this information.

Contingencies

The draft WIP speaks only in generalities about what contingencies would be implemented if primary pollutant controls
fail to produce the necessary reductions. For Virginia, a thorough discussion of contingencies is particularly important
because the state plans to expand its nutrient trading program for pollutant reductions. If the nutrient trading does not
work or causes significant delays, Virginia will need to implement its contingencies.

In the final WIP, Virginia should ensure that its contingencies are clearly identified. They must be coordinated with
specific failures, have timely implementation deadlines, be effective, and legal authority must exist for their
implementation.

Concentrated Animal Feeding Operations

According to the draft WIP, Virginia's new CAFO regulations became effective on March 3, 2010, and the Virginia
Department of Environmental Quality is "in the process" of modifying the CAFO permit program. The final WIP should
provide a final or at least estimated date of when all CAFO permits will be in compliance with both the new regulations
and the Bay TMDL. The draft WIP also fails to disclose gaps related to funding and personnel needed to establish and
maintain an effective CAFO NPDES permitting program.

Stormwater

Virginia's stormwater section fails to include much of the basic information needed to evaluate its stormwater programs.
The section does not include permitting information or the scope of authority and enforcement activities conducted by
local governments with delegated authority. The section fails to disclose information about available and needed
resources and how the state will obtain these resources.

Air Deposition

Virginia's draft WIP generally does not include a discussion of controlling sources of air deposition of nitrogen in the
state, with the exception of the James River Basin. There, the draft WIP simply acknowledges the need to reduce
atmospheric deposition of nitrogen without specifying how it will be achieved. The final WIP should include a list of
Virginia's state air authorities and specific details on how these authorities will be applied to achieve the nitrogen
allocations. These details must include the level of enforcement, personnel, and financial resources dedicated to the
state's air program, the gaps in these resources, and how and when the gaps may be filled.
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Response

See response to Comment No. 0034-cp.001.001

Comment ID 0198.1.001.007

Author Name: Covington Roy
Organization: Chesterfield County, Virginia

Virginia, however, has determined in its WIP (September 2010) at pages 14-15 that the chlorophyll standard is faulty
and that "additional scientific study is needed to provide a more precise and scientifically defensible basis for setting
final nutrient allocations.” We agree with this finding and determination by Virginia, and we also support Virginia's "Four
Part James River Strategy" at pages 15-17 of the WIP to address these major technical problems. We strongly support
the WIP with regard to its wastewater elements at pages 11- 12 (Source Sector Strategy for Wastewater), at pages 14-
17 (James River), and pages 38-50 (Section 5: Wastewater).

Response

See response to Comment No. 0293.1.001.017

Comment ID 0199.1.001.007

Author Name: Frederick Thomas
Organization: Rivanna Water & Sewer Authority

We strongly support the WIP with regard to its wastewater elements at pages 11-12 (Source Sector Strategy for
Wastewater), at pages 14-17 (James River), and pages 38-50 (Section 5: Wastewater).

Response

See response to Comment No. 0293.1.001.017

Comment ID 0210.1.001.002

Author Name: Tolbert J.R.
Organization: Virginia Chapter-Sierra Club

The TMDL is supposed to be a partnership between the states and federal government. An element of this partnership
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is the responsibility of each of the Bay jurisdictions to develop a Watershed Implementation Plan. These plans are
supposed to be a roadmap to clean water, outlining the steps that the state will take to have in place all cleanup
activities by 2025. Unfortunately, Virginia's draft Watershed Implementation Plan is not a roadmap. Instead, the state
has submitted a document that outlines where we are at in our cleanup efforts and where we want to go, but no
direction on how to get there.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0210.1.001.005

Author Name: Tolbert JR.
Organization: Virginia Chapter-Sierra Club

Now, with the leadership of the Obama administration's Environmental Protection Agency we have the opportunity to
correct course on bay cleanup, but Governor Bob McDonnell and his allies in the agriculture and development business
sectors are calling for more of the same failed policies that created the problems facing the bay.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0210.1.001.009

Author Name: Tolbert JR.
Organization: Virginia Chapter-Sierra Club

To begin, it is important to note that we believe in the need for a plan that is crafted by Virginia in order to have
confidence that the plan will be successfully carried out. Unfortunately, we cannot turn a blind eye to the fact that the
Virginia plan is far too weak to be a stand-alone document. Specifically, we have identified deficiencies in each of the
pollution sectors that we believe need to be addressed.

Two-year Benchmarks

It is disconcerting that Virginia has chosen to view the draft WIP in the totality of the next 15 years rather than the two-
year benchmarks that have been agreed upon by the partner states within the watershed, the District of Columbia and
the federal government. These two-year milestones provide a mechanism for Virginia to review its progress on meeting
the pollution reduction targets. Virginia needs to use this tool to provide transparency and a system of checks on our
progress.
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Nutrient Credit Trading Program

The foremost glaring concern when reading the Virginia WIP is the Commonwealth's over reliance on an expansion of
the nutrient credit trading program. From our analysis of the state's strategy it would appear that the state believes
massive pollution reductions can be made through this program, however, there are multiple problems with this strategy
which the state has not addressed.

The state has not identified a legislative proposal for what form the expanded nutrient credit program should take on.
We feel that the current proposal to conduct a study on the feasibility of expanding the existing program, paired with no
criteria of what that expanded program will look like is a recipe for delay and inaction. It is up to the McDonnell
administration and the state regulatory agencies to provide detailed recommendations and guidance what Virginia's
expanded trading regime will look like. This guidance is currently lacking in the WIP.

Nutrient trading should not be expanded. Developing a program to do so will delay the implementation of proven
methods to cut pollution. An expanded nutrient trading program would be confusing to polluters and expensive and
cumbersome to administer. Local officials already complain of confusion in regulations, and cutbacks in staffing at
Virginia's natural resources agencies make it unlikely that useful rules can be developed, reviewed, and implemented
efficiently.

As currently described, there are no regulatory drivers to ensure that pollution credits will be purchased from the
various sectors. Furthermore, there is no timeline for when we can expect to see this program take effect and on what
schedule different sectors will begin to participate.

As with many other areas within the WIP, this section lacks specificity. We do not know to what level different sectors
and communities will be expected to participate in the program, nor how they will go about participating.

James River Strategy

The Virginia Chapter-Sierra Club begins with the premise that all of Virginia's rivers, lakes and streams should be clean
and safe for the plants and species that call it home, and for the citizens who rely on them for drinking water and
recreation. The Virginia WIP, and the McDonnell Administration, has asserted that the James River could become too

clean. This is an affront to the principle of people deserving access to clean water, and could be considered a violation
of Article XI of the Virginia Constitution.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0210.1.001.011

Author Name: Tolbert JR.
Organization: Virginia Chapter-Sierra Club

We propose that the Virginia WIP be amended to include the following action:
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Requiring wastewater treatment plants to reduce their total nitrogen and total phosphorus loads to 4 mg/L and .3 mg/L
respectively.

Response

See response to Comment No. 0034-cp.001.001

Comment 1D 0210.1.001.012

Author Name: Tolbert JR.
Organization: Virginia Chapter-Sierra Club

The initial reaction when reading the Watershed Implementation Plan is that Virginia has shown a real commitment to
reducing pollution from the agriculture sector in the draft strategy. Upon further review, several problems become
apparent with the draft strategy.

- Voluntary Nature of the Best Management Practices (BMP) Program - The draft Virginia WIP relies largely on the
voluntary implementation of agricultural best management practices with little increase in the transparency or auditing of
their implementation. Based upon the Commonwealth's own arguments this is a flawed approach. The administration
has claimed that not all BMPs are given credit, yet there is no proposal to ensure better tracking of implementation.

- Funding for Agriculture BMPs - The draft strategy assumes tens of millions of additional funding for BMP cost-share
programs, but makes no proposals on how to provide increased funding. It is incumbent on Virginia to provide a
strategy for meeting the funding required through the ramp-up period. As evidenced by the funding cuts to cost-share
programs in the 2010 General Assembly session, it is our recommendation that this funding should come from a
dedicated source.

Handling Manure Loads - The state should be commended for referencing the potential for a poultry litter to energy
project. We would encourage the state to establish a pilot program with James Madison University or another public
educational institution to develop this technology and turn what is currently a financial drain on Virginia's farmers into an

economic engine and coup for clean water.

In addition to the recommendations made above the Virginia Chapter believes the following steps should be taken to
reduce nutrient loads from the agriculture sector:

- Require that all cows and other livestock are fenced out of Virginia's streams by 2017. No new unfenced pastures
should be allowed to go forward beginning January 1, 2011.

- Prohibit additions of manure, phosphorus-containing fertilizer, or sludge to soils with phosphorus saturation greater
than 20 percent, or to soils that are highly erodible or otherwise hydrologically unsuitable for land application.

- Nutrient management and soil conservation plans should be in place on all farms over 500 acres by 2014; and on all
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farms over 250 acres by 2017; and on all farms over 50 acres by 2020; and on all commercial farms by 2025. The
Commonwealth should develop and establish a nutrient analysis and fertilizer application education and certification
program that should apply to all purchasers of more than 50 pounds of fertilizer.

- All perennial streams should have established at least a 35 foot forested or appropriate vegetative buffer. Farming
practices that overwhelm this buffer with sediment or nutrients, so that it can not function as an ecosystem, should be
prohibited. This should be a priority use of federal and state conservation funds. These buffers should be on all lands
including those later developed.

Stormwater

While Virginia has made significant progress in reducing pollution from agriculture and wastewater facilities the same
cannot be said for stormwater. Recent reports show that efforts to clean the Chesapeake Bay and its tributaries are
losing ground specifically because increased stormwater pollution is offsetting progress being made from point sources,
agriculture and other sources.[FN1]

Unfortunately, the Virginia WIP assumes that stormwater reductions will meet the E3 standard (Everything, Everywhere
by Everyone) which is simply not possible without significant improvement to Virginia's plan. We believe that the Virginia
allocation cannot be met without strengthening the proposed stormwater regulations and adopting them immediately on
January 1, 2011.

In addition to the recommendations made above the Virginia Chapter-Sierra Club believes that the following steps
should be taken to reduce nutrient loads from stormwater:

- Prohibit new construction in 100 year floodplains or within 100 feet of a perennial stream, or within 25 feet of an
intermittent stream.

- Virginia should implement the Department of Conservation and Recreation stormwater program as it stood September
2009, before various changes were made to weaken and delay the program.

- Require that all MS4 and other stormwater permits incorporate the local wasteload allocations as defined in the TMDL.

Wastewater

Virginia has seen significant load reductions from improvements to wastewater treatment plants throughout the
Chesapeake Bay watershed. The state should be commended for its progress in this area. It is our belief that this area
represents a model for the other sectors since water quality improvement in this area can be traced directly to the
mandate that load reductions be achieved from wastewater treatment plants.

Unfortunately, the Virginia WIP does not do enough to capitalize on this proven pollution reduction method. As stated

earlier, we believe that Virginia should retrofit treatment plants in the James River Basin to the levels of 4 mg/L total
nitrogen and .3 mg/L total phosphorus.
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Furthermore, there is concern over the pump-out requirement for onsite septic systems. The plan lacks clarity on how
100% pump-outs will be achieved. We would recommend that the Commonwealth include a plan for accounting for total
pump-outs. Specifically, we believe that homeowners should mail back a certificate provided by the contractor to the
local municipality so that local governments can track those homes which have met this requirement and those that
have not.In addition to the recommendations made above the Virginia Chapter-Sierra Club believes that the following
action should be taken to reduce nutrient loads from wastewater and onsite septic systems:

- Ensure adequate ongoing funding to Virginia's Water Quality Improvement Fund to continue the ability of wastewater
treatment plants to install best available control technology. Virginia must close the gap for smaller point source

dischargers, specifically on wastewater treatment plants (less than 500,000 gallons per day capacity).

[FN1] http://www.vcnva.org/anx/ass/library/35/stormwaterfacts.pdf

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0213.1.001.002

Author Name: Daley Edwin
Organization: Hopewell Regional Wastewater Treatment Facility (HRWTF), Virginia

HRWTF Supports Virginia's WIP: The Commonwealth of Virginia's Watershed Implementation Plan provides a
reasonable and cost effective approach to meeting the goals of the Chesapeake Bay and in particular the James River.
It provides sustainability and stability for communities like Hopewell though its systemic approach and development of
expanded trading programs. EPA's TMDL is not required to consider cost in development of its TMDL, however, before
the TMDL can be achieved, costs must be considered in the implementation process. HRWTF believes that Virginia's
WIP provides that cost consideration and EPA has no right to disapprove this plan.

Response

See response to Comment No. 0293.1.001.017

Comment ID 0213.1.001.008

Author Name: Daley Edwin
Organization: Hopewell Regional Wastewater Treatment Facility (HRWTF), Virginia

Disapproval of Virginia's WIP and Proposed Backstop Allocations Affect Trading:
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Virginia's WIP proposed the expansion of the nutrient trading program to include point and nonpoint trading scenarios.
This would greatly enhance opportunities to creatively meet the Bay tributary allocations in as quick and cost effective
manner as possible. However, disapproval of Virginia's WIP discourages the State from developing the legislation and
regulation necessary to make this happen.

Imposition of the proposed backstop allocations are an impediment to trading by reducing POTW allocations available
for trading. POTWSs can no longer exceed limitations and credits to sell when they are being forced to treat to the limit of
technology.

The second phase of HRWTF's two phase plan, which is estimated to cost $35 million would reduce total nitrogen by 3
mg/l and would still require the purchase of nitrogen credits to meet the current nitrogen allocation. If the current draft of

the TMDL is adopted, there will be little if any credits available and certainly not enough credits to meet HRWTF's needs
at the proposed backstop allocation.

Response

See response to Comment No. 0435.1.001.009.

Comment 1D 0214.1.001.001

Author Name: Cuffee-Glenn Selena
Organization: City of Suffolk, Virginia

The City of Suffolk's MS4 operates under a general Phase | MS4 permit issued by the Virginia Department of
Conservation and Recreation. As a small locality in the Tidewater Region of Virginia, we have concerns with the
proposed implementation of EPA's "Pollution Diet" and the possible impacts to our community. While we understand
and agree that the health of the Chesapeake Bay should be of concern to everyone, and must be addressed, we are
concerned with many of the approaches proposed by the EPA. We are apprehensive with regard to the tools being
used to both determine the load allocations, and to monitor the diet. We all know most diets prove unsuccessful
because they are impossible to stick with; either the diet is too onerous or the results do not come quickly enough. Like
the EPA, we are committed to a successful diet. However, in order to be successful, we respectfully request that the
criteria to meet the milestones be obtainable for a small community like Suffolk, and affordable for our citizens.
Additionally, the schedule established should be realistic in allowing time for the desired results.

Response

See response to Comment 0067.1.001.009

Comment ID 0215.1.001.007
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Author Name: Milo J.
Organization: Maury Service Authority (MSA)

Virginia, however, has determined in its WIP (September 2010) at pages 14-15 that the chlorophyll standard is faulty
and that "additional scientific study is needed to provide a more precise and scientifically defensible basis for setting
final nutrient allocations." We agree with this finding and determination by Virginia, and we also support Virginia's "'Four
Part James River Strategy" at pages 15-17 of the WIP to address these major technical problems. We strongly support
the WIP with regard to its wastewater elements at pages 11-12 (Source Sector Strategy for Wastewater), at pages 14-
17 (James River), and pages 38-50 (Section 5: Wastewater).

Response

See response to Comment No. 0293.1.001.017
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Comment | D 0220-cp.001.001

Author Name: Emory B.
Organization: billemory.com

| have attached the letter | wrote to Virginia's Governor, Bob McDonnell, giving him feedback on Virginia's draft WIP.

Response

No response required.

Comment ID 0220.1.001.001

Author Name: Emory B.
Organization: billemory.com

| grew up on the south side of the James River between Bosher's Dam and William's Dam. When | was a child, the
James was a mess, abused by Richmond, ignored by the Federal Government (this was a long time ago, before the
Federal water pollution efforts of the 1970's). There were signs posted on the Southside advising citizens to stay out of
the water for health reasons.

Look at Richmond now! The city boasts a nationally recognized river parks system. Environmental improvement has
fostered economic development.

| have been following the Chesapeake Bay draft TMDL process with interest. | wanted to provide you with some citizen
feedback regarding Virginia's response, the draft Watershed Implementation Plan (WIP).

| attended two of the public education sessions the EPA, the VA DEQ and the VA DCR held in October. From these |
gather that Virginians support fishable and swimmable waters. Additionally, Virginians realize that arriving at that
condition will not be easy.

The EPA has come up with a list of what they call "Federal backstops" to put into place if Virginia's WIP does not
provide assurance that the nutrient loadings specified in the Chesapeake Bay TMDL are attained.

This Federal intervention will not be necessary with the exercise of your strong leadership before the upcoming General
Assembly and your involvement with the final editing of Virginia's WIP.

| live in a region that has done little to help with the health of Virginia's waters. In Thomas Jefferson Planning District

Commission legislative packet, in years past we have urged the General Assembly not to consider extending the "Bay
Act" here!
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Make the extension of the Bay Act your first legislative priority and so state in the WIP. Turn your gaze to non-Tidewater
communities located in the Chesapeake Bay watershed, the 104 units of local government cited in the HIR 622 study
(November, 2001). Welcome them to the honor and responsibility of being in the Bay watershed, extend the geographic
reach of the Chesapeake Bay Preservation Act.

Create a State program that tracks and rewards farmers when they install best management practices on their farms.
The external cost of dumping tons of nutrients into the waters of Virginia must be dealt with. It is not good business to
destroy Virginia's aquaculture and Virginia's riverine recreational and tourism resources.

Encourage localities to implement storm-water utility fees based on permeability.

Please consider leading our localities and citizens. Make it clear to the people in the Bay watershed why you are asking
them, in these difficult economic times, to step up.

At the education sessions | heard reference to many citizen ideas that came out of the "SAG" process (stakeholders
advisory group meetings?) The commenter lamented that these proposals had not been included in the WIP. Where are
those proposals? Promote specific actions in the WIP.

The economic impact of Federal backstops on citizens will be intense. But, with your leadership, the backstops can be
avoided.

Ask Virginians to sacrifice. Direct the DCR to write a Watershed Implementation Plan that will get Virginia into the EPA's
end-zone of "reasonable assurance”.

We are about the same age. | know you remember Nixon going to China. President Nixon, flaws aside, was a pretty
amazing President. Mr. Nixon started the EPA as well.

Please consider being the Governor of the Commonwealth of Virginia, the leader who makes plain the way for the other
states and DC to reach this attainable goal of an actionable "pollution diet" for the Chesapeake Bay.

As called for in Virginia Code before you and | were born:

Virginia's 1950 State Water Control Law.

62.1-44.2. Short title; purpose.

The short title of this chapter is the State Water Control Law. It is the policy of the Commonwealth of Virginia and the
purpose of this law to: (1) protect existing high quality state waters and restore all other state waters to such condition of
guality that any such waters will permit all reasonable public uses and will support the propagation and growth of all
aquatic life, including game fish, which might reasonably be expected to inhabit them; (2) safeguard the clean waters of
the Commonwealth from pollution; (3) prevent any increase in pollution; (4) reduce existing pollution; (5) promote and
encourage the reclamation and reuse of wastewater in a manner protective of the environment and public health; and
(6) promote water resource conservation, management and distribution, and encourage water consumption reduction in
order to provide for the health, safety, and welfare of the present and future citizens of the Commonwealth.
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Response

See response to Comment No. 0034-cp.001.001

Comment ID 0226.1.001.006

Author Name: Harris, Jr. Cecil
Organization: Hanover Courthouse, Hanover County, Virginia

In the interim, we are proponents of technology based alternatives employed under the principles of MEP (Maximum
Extent Practicable) and adaptive management to demonstrate compliance with what we believe to be solid Clean Water
Act principles. We appreciate and support Virginia's inclusion of an expanded trading program as a local
implementation option. Virginia has a nationally recognized point-point trading program that currently includes domestic
and industrial wastewater treatment plants. We believe that expansion of Virginia's trading program is one way to
provide flexibility to help make attainment more feasible.

Response

EPA supports Virginia's proposed expansion of its Nutrient Credit Exchange. EPA has worked closely with Virginiato ensure that
if the proposed expansion of the exchange program is delayed or unsuccessful in meeting the state’'s TMDL allocations,
contingency plans arein place and able to be implemented.

Comment I D 0228.1.001.002

Author Name: Rolband Michael
Organization: Wetland Studies and Solutions, Inc.

| am optimistic that, with modification, the draft WIP proposed by the Commonwealth could easily become the most
cost-effective and equitable solution to the TMDL problem that is acceptable to the EPA. This WIP would benefit the
citizens of the Commonwealth by cleaning the Bay and local rivers and streams in the most affordable way possible.

Response

Itis EPA’s preference that the jurisdiction WIPs are used to meet the alocations. However, the WIPs need to meet the expectations
outlined in EPA’s November 4, 2009, WIP expectations |etter sent to each jurisdiction and meet all of the eight elements outlined in
EPA’s April 2, 2010, Guide for Evaluation of the Phase | Watershed Implementation Plans. Where WIPs do not meet these criteria,
backstop allocations may need to be applied. EPA’s evaluation of the final WIP for each jurisdiction can be found in Section 8 of
the final TMDL report. Also please see response to comment # 0431.1.001.004.
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Comment ID 0228.1.001.003

Author Name: Rolband Michagel
Organization: Wetland Studies and Solutions, Inc.

The following seven Action Items (and associated Sector Allocations outlined in Exhibit 1) [Comment Letter contains
additional information in the form of an attachment. See original comment letter 0228.1] can improve the draft WIP and
achieve the TMDL allocations for Virginia at a lower total cost to society as summarized in Table 1, below (See Section
lll., Table 6, for calculations and data sources):

1. Upgrade All Significant Discharger Wastewater Treatment Plants

2. Establish Urban Fertilizer Regulations

3. Expand 5-Year On-Site Pump Out Requirement

4. Improve Erosion and Sediment Control Training and Specifications

5. Establish a "Nutrient Trading Fund"

6. Allow New Construction with On-Site Sewage Disposal to Exceed NSF/ANSI Standards or Contribute to the Nutrient
Trading Fund

7. Allow Development Exceeding the Allowable WIP Loads to Contribute to the Nutrient Trading Fund

Table 1: Urban Sector Cost Comparison of Draft WIP, EPA Backstop, and Proposed WIP Modification.
[Please see page 2 of the original letter (Docket ID 0228.1.001.003).] [FN1] [FN2]

[FN 1] Over 15 years

[FN 2]Derived from US EPA, 2009. The Next Generation of Tools and Actions to Restore Water Quality in the

Chesapeake Bay, A Draft Report Fulfilling Section 202a of Executive Order 13508 (Page 23). U.S. Environmental
Protection Agency, Chesapeake Bay Program Office, Annapolis, MD. (Page 23.)

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0228.1.001.009

Author Name: Rolband Michael
Organization: Wetland Studies and Solutions, Inc.

The arguments against further upgrades to WWTPs include:
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a) "They" have already spent a lot of money to upgrade their plants and it is unfair to ask for more; and
b) "They" have already done more than their fair share of load reductions since 1985.

However, Pogo [FN14] once said, "we have met the enemy and he is us," and that wisdom applies in this case as well.
The arguments above are inappropriate because, again, "they" are not WWTP operators; "they" are rate payers, the
urban/suburban dwellers who ultimately pay for these plants, but who also pay for urban stormwater upgrades through

fees or taxes. The WIP needs to compare the cost-effectiveness of upgrading WWTPs [FN15] to other options faced by
the same people: the rate payers, not the WWTP operators.

[FN 14] Walter Kelly, Earth Day Poster, 1970.

[FN 15]To concentrations of TN = 3.0 mg/L and TP = 0.10 mg/L from today's levels (since costs increase dramatically
as treatment levels tighten).

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0228.1.001.011

Author Name: Rolband Michagel
Organization: Wetland Studies and Solutions, Inc.

The SAG voiced support for implementing Urban Nutrient Management, which proposes to reduce the pollutants
running off urban surfaces by regulating how those nutrients may be applied to urban surfaces in the first place. (See
Exhibit 5, Effects of Fertilizer Management Practices on Urban Runoff Water Quality [FN17]. [Comment Letter contains
additional information in the form of an attachment. See original comment letter 0228.1] ) Governor McDonnell has also
voiced his support for urban nutrient management, noting that he was the patron of legislation to ban phosphorus in
detergents in the Commonwealth as an incredibly cost-effective nutrient management strategy. However, the draft WIP
only noted that urban nutrient management regulations would be "considered" and "investigated."

As shown in Charts 1 and 2, below, the potential reductions achievable through urban nutrient management are
significant; proper implementation of nutrient management has the potential to save at least 125,000 Ib/year TP and
465,000 Ib/yr TN at an insignificant cost (less than $10/year [FN18] for a quarter-acre lot). In fact, in some markets, this
could be a no-cost reduction [FN19].

[FN 17] 17 Daniels, W., Goatley, M., Maguire, R., Sample, D., 2010. Effects of Fertilizer Management Practices on
Urban Runoff Water Quality. Virginia Polytechnic Institute and State University and Occoquan Watershed Monitoring
Lab.
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[FN 18] Based on conversations with industry experts and cost comparisons at retail stores in July, 2010. Assuming the
approximate cost of straight urea fertilizer is $0.80/pound applied and poly- or sulfur-coated urea fertilizer is $2.30 to
$2.70/pound applied (an expensive Slow Release Nitrogen Source), with 1 Ib/slow release Nitrogen per 1000 sf/year
used and no extra cost for including Phosphorus in the fertilizer.

[FN 19] A comparison of Fairway Formula GreenView fertilizer at Merrifield Garden Center in Gainesville, Virginia, on

11/2/ 2010, showed three formulas (29-2-10 Fall fertilizer; 30-0-12 Fall fertilizer with 3/5ths SRN; and 31-0-0 Late Fall
fertilizer with 9/10ths SRN) each priced at $39.99 for an amount covering 5,000 square feet.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0228.1.001.015

Author Name: Rolband Michagl
Organization: Wetland Studies and Solutions, Inc.

The discussion below presents specific modifications to the Draft WIP that achieve the EPA load allocation goals in a
more cost-effective manner than that Draft WIP proposal (a summary of the proposed load allocations and the actions
required to achieve the allocations for the Proposed WIP Modification is presented in Exhibit 1) [Comment Letter
contains additional information in the form of an attachment. See original comment letter 0228.1] . Table 7 provides a
cost analysis comparison for the Draft WIP, EPA backstop, and the Proposed WIP Modification.

Table 7: Urban Sector Cost Comparison of Draft WIP, EPA backstop, and Proposed WIP Modification [Please see page
15 of the original letter (Docket ID 0228.1.001.015).] [FN28-35]

The analysis in Table 7, above, shows that the most cost-effective plan for the Commonwealth, in terms of both the total
cost and the per-capita cost, is the Proposed WIP Modification presented in Exhibit 1. [Comment Letter contains
additional information in the form of an attachment. See original comment letter 0228.1]

In addition to providing the lowest cost for tax- and rate-payers in the Commonwealth, the Proposed WIP Modification
also provides for a high level of reasonable assurance as described in the sections below.

[FN 28] Includes Wastewater, On-site and Urban sectors.

[FN 29] See Exhibit 2 for sector cost estimates. [Comment Letter contains additional information in the form of an
attachment. See original comment letter 0228.1]

[FN 30] 6,001,681 people in the Chesapeake Bay portion of Virginia. Calculated from 2009 US Census estimate
(http://mwww.census.gov; last accessed 7/6/2010), using Chesapeake Bay Watershed boundary GIS information
(ftp://chesapeakebay.net) and the ESRI Virginia County dataset. Where only a portion of a county falls within the
watershed, the county population in the watershed is determined by calculating the population of the county (based on
the 2009 US Census estimate) times the percent of the county area within the Chesapeake Bay Watershed.
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[FN 31] The proposed WIP modification requires reductions from the Urban sector of 161,194 Ib/yr TP and 760,018 Ib/yr
TN below 2009 levels (see Exhibit 1) [Comment Letter contains additional information in the form of an attachment. See
original comment letter 0228.1] . Urban nutrient management regulations have the potential to reduce loads by 124,863
Ib/yr TP and 466,287 Ib/yr TN, leaving 36,331 Ib/yr TP and 293,731 Ib/yr TN to be removed by retrofits. At an estimated
cost of $33,500 $/Ib/yr TP and $6,000 $/Ib/yr TN, the total cost to perform urban retrofits is [36,631 x $33,500 (TP)] +
[293,731 x $6,000 (TN)] = $3.0 Billion.

[FN 32] EPA, in their 2009 report titled, "The Next Generation of Tools and Actions to Restore Water Quality in the
Chesapeake Bay," estimates the cost of "...retrofits in existing MS4s at about $7.9 billion per year." This equates
$462/capitalyr, which is comparable to the Draft WIP and indicates that the high cost of urban retrofits has been
anticipated by EPA for some time.

[FN 33] US EPA, 2009. The Next Generation of Tools and Actions to Restore Water Quality in the Chesapeake Bay, A
Draft Report Fulfilling Section 202a of Executive Order 13508 (Page 23). U.S. Environmental Protection Agency,
Chesapeake Bay Program Office, Annapolis, MD. (Page 23.)

[FN 34] Total Urban sector cost was calculated by multiplying the yearly per-capita cost by the 2009 U.S. Census
estimate (http://www.census.gov; last accessed 7/6/2010) population for Virginia within the Bay watershed (6,001,681).
The resulting value was then multiplied by 15 years to achieve the total sector cost. Calculations based on 2009 US
Census estimate (http://www.census.gov; last accessed 7/6/2010), using Chesapeake Bay Watershed boundary GIS
information (ftp://chesapeakebay.net) and the ESRI Virginia County dataset. Where only a portion of a county falls
within the watershed, the county population in the watershed is determined by calculating the population of the county
(based on the 2009 US Census estimate) times the percent of the county area within the Chesapeake Bay Watershed.
[FN 35] Annual per-capita cost was calculated by dividing 7.9 Billion by the Bay-wide watershed population of
17,102,170 (2009 U.S. Census estimate; http://www.census.gov; last accessed 7/6/2010). Calculations based on 2009
US Census estimate (http://www.census.gov; last accessed 7/6/2010), using Chesapeake Bay Watershed boundary
GIS information (ftp://chesapeakebay.net) and the ESRI County dataset. Where only a portion of a county falls within
the watershed, the county population in the watershed is determined by calculating the population of the county (based
on the 2009 US Census estimate) times the percent of the county area within the Chesapeake Bay Watershed.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0228.1.001.017

Author Name: Rolband Michagel
Organization: Wetland Studies and Solutions, Inc.

A. Action Items Required to Achieve the Proposed WIP Modification

1. Upgrade All Significant Discharger Wastewater Treatment Plants

As previously stated, WWTP upgrades are the most cost-effective method of removing nutrients on a cost-per-pound
basis (compared with nutrient removal options in other sectors) and provide a very high level of reasonable assurance.
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This makes upgrading significant discharger wastewater treatment plants to a proposed Tier 4 [FN36] level of treatment
(Limits of Technology; TN = 3 mg/l; TP = 0.10 mg/l) a very practical option for the Commonwealth. In addition, an
implementation schedule should be established under the next applicable General Permit to allow the necessary plant
upgrades to be sequenced over the next 15 years [FN37] so that, by 2025, every WWTP upgrade has been completed
or funded with construction commenced without running into permit compliance issues.

[FN 36] As defined by the Chesapeake Bay Program, "Nutrient Reduction Technology Cost Estimations for Point
Sources in the Chesapeake Bay Watershed," November 2002.

[FN 37] Rather than the immediate 5-year life of the current General Permit.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0228.1.001.020

Author Name: Rolband Michagl
Organization: Wetland Studies and Solutions, Inc.

4. Improve Erosion and Sediment Control Training and Specifications

Training and minor specification improvements can more than double the effectiveness of current regulations. This
could be facilitated by forming an advisory group to determine the cumulative benefit of minor improvements to training
requirements and specifications contained in Virginia's Erosion and Sediment (E&S) Control program. The TMDL model
documentation estimates that E&S controls have 40% removal efficiency [FN40]; however, the report titled,
"Performance of Current Sediment Control Measures in Maryland" by the Metropolitan Washington Council of
Governments and the Occoquan Watershed Monitoring Laboratory (MWCOG Report) indicates that, with proper
installation and maintenance, E&S controls can provide over 90% efficiency [FN41], as shown in Chart 6, below:

Chart 6. Effect of Erosion and Sediment Control Measures on Suspended Sediment Concentrations [Please see page
18 of the original letter (Docket ID 0228.1.001.020).]

Minor changes which should be examined by the advisory group include:

a) Updating the requirements for Responsible Land Disturbers.

The advisory group should consider requiring Responsible Land Disturbers (RLDs) to first pass Virginia Department of
Conservation and Recreation's (DCR's) Basic Erosion and Sediment Control class [FN42] (discussed below) or be a
Professional Engineer (which is currently an option). Anecdotal evidence suggests that E&S controls could achieve

much higher efficiencies if installed, inspected, and maintained properly. Therefore, it is critical that most, if not all, land-
disturbing professionals be trained in proper E&S control. Currently, professionals (who are not already licensed
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Professional Engineers) are only required to pass an online test to be certified as a RLD, which does not provide the
necessary level of training to properly implement and inspect E&S controls.

b) Privatizing the DCR's E&S training classes, which will allow the RLD requirement discussed above to be practicably
implemented.

Currently, DCR offers three levels of training and instruction for E&S professionals:

« Basic Erosion and Sediment Control in Virginia (16 hours, $80 course fee);
« Erosion and Sediment Control in Virginia for Inspectors (8 hours, $50 course fee); and
« Erosion and Sediment Control in Virginia for Plan Reviewers (16 hours, $80 course fee).

Eight Basic and Inspector classes and three Plan Reviewer classes were held in 2010; certification tests are offered
only twice per year at four locations around the Commonwealth. These schedules present hurdles to professional
wishing to become certified, especially those from smaller firms who may not have substantial travel budgets available
for training.

To facilitate increased class attendance and certification:

« DCR's Basic Erosion and Sediment Control in Virginia class should be privatized to the point that it can be taught by a
professional who both holds Plan Inspector certification and has been an active professional in the E&S field for at least
one year; and

« Certification tests (subsequent to attending the corresponding class) should be conducted online to increase the
number of professionals taking the test while reducing the costs associated with travelling to the test site.

¢) Increasing sediment trap size.

The advisory group should consider the effect of increasing the required capacity of sediment-trapping facilities to 202
cy/ac (1.5" watershed-inches) of sediment storage in lieu of the current 134 cy/ac (1" watershed-inch) design standard
and requiring that 68 cy/ac (0.5" watershed-inch) of that volume be wet storage. This capacity would allow the facility to
capture approximately 1" of runoff on top of the wet storage volume before producing any outflow. The advisory group
should consider the cost of such facilities against the potential nutrient and sediment removal. (It should be noted that
the Fairfax County Public Facilities Manual already requires 202 cy/ac of capacity for sediment-trapping facilities within
Resource Protection Areas.)

The MWCOG Report indicates that "it is important to establish and maintain a generous storage capacity” in sediment
traps and basins. The MWCOG Report also notes that, "the presence of standing water has several evident benefits" to
sediment removal but that, "the presence of standing water reduces the effective storage capacity." Chart 7 [FN43],
below, indicates that the efficiency of sediment-trapping facilities increased from 45.6% to 65.1% when all storms were
captured. Therefore, if facilities are sized to capture more storms, their efficiency should also increase.

Additionally, the advisory group should consider the benefit of permitting sediment traps to control drainage from only

one acre, rather than three as is currently allowed under Minimum Standard #6. (Fairfax County has required this for
many years.)
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Chart 7. Instantaneous Removal Efficiency of Sediment Trapping Facilities [Please see page 20 of the original letter
(Docket ID 0228.1.001.020).]

Increasing the size of sediment-trapping facilities also increases their detention time. As shown in Chart 8 [FN44],
below, detention time has a large affect on effluent sediment; 6 hours of detention removes approximately 65% of
sediments, while 24 hours of detention removes approximately 75% and 48 hours of detention removes approximately
90% of sediments.

Chart 8. Removal Rate Versus Pollutant Removal for Sediment Trapping Facilities [Please see page 21 of the original
letter (Docket ID 0228.1.001.020).]

d) Considering the use of skimmers for sediment basin outfalls.

Skimmers (such as the Faircloth Skimmer; see Exhibit 7, Faircloth Skimmers) [Comment Letter contains additional
information in the form of an attachment. See original comment letter 0228.1] rise and fall with water levels in sediment
basins, thereby removing the cleanest water during the dewatering process, unlike typical static dewatering risers which
also remove sediment-laden water from lower in the water column. The advisory group should examine the effect that
skimmers may have on reducing effluent sediment from sediment-trapping facilities.

e) Reducing unstabilized soil.

Consider requiring temporary soil stabilization for any sites that will remain dormant for longer than 7 days (rather than
30 as is currently required) and permanent soil stabilization for any sites that will remain dormant for longer than 60
days (rather than one year as is currently required).

The MWCOG Report indicates that, "temporary vegetative stabilization is the single most important factor in reducing
downstream suspended sediment (providing a six-fold reduction)." Additionally, "extra efforts need to be made to
reestablish vegetative areas that have failed or been damaged by construction equipment or activities."

Chart 6 [FN45], above, indicates that erosion control measures have the potential to reduce downstream sediment
loads by 83%, while sediment-trapping measures increase that by only an additional 9%. Therefore, it is imperative that
temporary or permanent stabilization be applied rapidly rather than relying on sedimenttrapping facilities to re-capture
sediment after it has mobilized.

The four considerations above should help construction sites increase their efficiency from 40% to 80%
(conservatively), thereby reducing their percentage of the Commonwealth's sediment "pie” from 2.8% to 1.4% (a 50%
reduction) [FN46]. Additionally, TP will be similarly reduced from construction sites (from 1.3% to 0.7%) [FN47] because
it is typically bound to the soil.

[FN 40] Chesapeake Bay Model Phase 5 Documentation, Chapter 9 Sediment Simulation (downloaded on October 25,
2010, at: ftp://ftp.chesapeakebay.net/modeling/P5Documentation/SECTION%209.pdf).
[FN 41] 283 mg/I (after erosion and sediment controls) divided by 4,145 mg/l (uncontrolled) = 93.1% removal , as
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shown in Chart 6, below:
[FN 42] This requirement should include a two-year grandfathering period to allow sufficient time to train existing RLDs.

[FN 43] Schueler, T. and J. Lugbill. 1990. Performance of Current Sediment Control Measures at Maryland Construction
Sites. Occoquan Watershed Monitoring Lab and Metropolitan Washington Council of Governments. Washington, DC.
(Page 53.)

[FN 44] Schueler, T. 1987. Controlling Urban Runoff: A Practical Manual for Planning and Designing Urban BMPs.
Metropolitan Washington Council of Governments. Washington, DC. (Page 3.12.)

[FN 45] Schueler, T. and J. Lugbill. 1990. Performance of Current Sediment Control Measures at Maryland Construction
Sites. Occoquan Watershed Monitoring Lab and Metropolitan Washington Council of Governments. Washington,

[FN 46] Based on the Phase 5.3 Chesapeake Bay Model, released 7/21/2010.

[FN 47] Based on the Phase 5.3 Chesapeake Bay Model, released 7/21/2010.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0228.1.001.022

Author Name: Rolband Michagl
Organization: Wetland Studies and Solutions, Inc.

6. Allow New Construction with On-Site Sewage Disposal to Exceed NSF/ANSI Standards or Contribute to the Nutrient
Trading Fund

New construction utilizing on-site sewage disposal should:

a) Provide a wastewater treatment system that meets or exceeds NSF/ANSI standard 245 (which includes a 50%
reduction of effluent nitrogen) in conjunction with a shallow-placed drip system if determined to be acceptable by the
Virginia Department of Health (VDH) for site conditions; or

b) Enter into an agreement with DCR that requires the septic field owner to pay quarterly to DCR's "Nutrient Trading
Fund" an amount equal to the average sewer bill (during occupancy of the structure with said field) in that river
watershed as established annually by the Virginia Board of Soil and Water Conservation.

Response

Thank you for your comment. EPA supports Virginia's proposed expansion of its Nutrient Credit Exchange. EPA has worked
closely with Virginiato ensure that if the proposed expansion of the exchange program is delayed or unsuccessful in meeting the
state’s TMDL allocations, contingency plans are in place and able to be implemented.

Inthe TMDL, EPA has attempted to identify and promote options for the jurisdictions to accommodate growth while meeting the
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TMDL allocations. Offsets and trading use free market approaches to allow new and existing dischargers to meet their allocations
by paying for pollutant reductions at another location. These approaches have been implemented in several Bay jurisdictions,
including Virginia. Virginiais also seeking to expand its program to make offsets available to awider range of dischargers. EPA
supports this program expansion and believes the success of the program expansion, particularly for stormwater and on-site or
septic systems, depends on the State’ s success in creating greater demand for load reductions from these sectors. Creating
additional pressure on sectors that have not traditionally felt a demand to decrease their loadings will stimulate market activity in
this area.

Also please see response to comment #. 0034-cp.001.001

Comment ID 0228.1.001.023

Author Name: Rolband Michagel
Organization: Wetland Studies and Solutions, Inc.

7. Allow Development Exceeding the Allowable WIP Loads to Contribute to the Nutrient Trading Fund Development that
does not meet the WIP load requirements [FN52] with onsite stormwater facilities or other offset mechanisms should
pay a fee to the Nutrient Trading Fund described in Action Item #5, above. This will facilitate installing the most cost-
effective, nutrient-reducing measures.

[FN 52] For new development, no net increase in TN and TP loads from stormwater above 2025 average nutrient loads
per acre from previous uses, and for redevelopment, 20% load reduction.

Response

Thank you for your comment. EPA supports Virginia s proposed expansion of its Nutrient Credit Exchange. EPA has worked
closely with Virginiato ensure that if the proposed expansion of the exchange program is delayed or unsuccessful in meeting the
state’s TMDL allocations, contingency plans are in place and able to be implemented.

Inthe TMDL, EPA has attempted to identify and promote options for the jurisdictions to accommodate growth while meeting the
TMDL allocations. Offsets and trading use free market approaches to allow new and existing dischargers to meet their allocations
by paying for pollutant reductions at another location. These approaches have been implemented in several Bay jurisdictions,
including Virginia. Virginiais also seeking to expand its program to make offsets available to awider range of dischargers. EPA
supports this program expansion and believes the success of the program expansion depends on the State’ s success in creating
greater demand for load reductions from these sectors. Creating additional pressure on sectors that have not traditionally felt a
demand to decrease their loadings will stimulate market activity in this area.

Also please see response to comment #. 0034-cp.001.001.
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Comment ID 0228.1.001.024

Author Name: Rolband Michagel
Organization: Wetland Studies and Solutions, Inc.

The Action Items listed above outline Proposed WIP Modifications which achieve the EPA load allocation goals in a
more cost-effective manner than the draft WIP or the EPA backstop. It should be noted that the Proposed WIP
Modifications will achieve the EPA load allocation goals at the Commonwealth scale; however, localities and source
sectors in some riversheds may need to trade with others to meet the allocations at the local and rivershed level,
therefore, maintaining the NTE as proposed is critical.

In conclusion, | would like to again thank you for the opportunity to comment on Virginia's draft WIP. | believe the draft
WIP proposed by the Commonwealth could easily be modified into a cost-effective and equitable solution to Virginia's

portion of the Bay pollution problem by following the Proposed Sector Allocations and Action Items laid out in Exhibit 1.
[Comment Letter contains additional information in the form of an attachment. See original comment letter 0228.1]

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0230.1.001.037

Author Name: Henifin Edward
Organization: Hampton Roads Sanitation District (HRSD)

I. The TMDL does not acknowledge and accept Virginia's proposal to revise the chlorophyll standards and improve the
modeling framework

Appendix 2 of Virginia's WIP contains a Draft James River Chlorophyll-a study plan. HRSD concurs with and supports
the need for the stated tasks. Successful completion of this study plan is considered essential to address the stated
deficiencies of the standard and the associated modeling framework that are referenced in these comments. EPA has
ignored the importance or implications of this study in the Chesapeake Bay TMDL. The existing allocations listed in the
EPA TMDL for the James River based on chlorophyll-a (23.48 mpy TN, and 2.340 mpy TP) should be replaced with
allocations consistent with Tributary Strategies. EPA's TMDL should include the chlorophyll-a study in the TMDL.
However, EPA must clearly state the level of unreliability that exists with the present chlorophyll-a standard and the
modeling results in the TMDL document.

Response

See response to Comment No. 0293.1.001.017

12/27/2010 06:44 PM EST 1552



Chapter 1 — Comments and Responses WIPs

Comment ID 0231.1.001.006

Author Name: Boepple Charles
Organization: Upper Occogquan Sewage Authority (dba Upper Occoquan Service Authority)

EPA's Draft TMDL Backstop Actions on the Virginia Draft Phase | Watershed Implementation Plan (WIP)

UOSA believes that the Virginia draft WIP is based on solid guidance principles such as equity and cost effectiveness.
The Virginia Phase | WIP also provides the regulatory stability point sources need to continue reducing nutrients loads
to the Bay. Virginia (via its Water Quality Improvement Fund) and publicly owned treatment works (POTWSs) have made
and continue to make large investments in capital projects to reduce the inputs of nutrients to the Bay. Capital projects
design and construction need to be based on firm long term water quality treatment goals. Continuously changing water
quality goals will result in wasted public funds during one of the worst economic recessions in the Commonwealth and
the nation and it also defies fiduciary responsibility.

Response

Please see response to comment # 0067.1.001.009

Comment ID 0235.1.001.010

Author Name: Helsdl, Jr. Gordon
Organization: City of Poquoson, Virginia

The size of the Chesapeake Bay watershed, combined with the program's aggressive schedule, limits regulators' ability
to consider localized conditions. This creates unrealistic requirements in terms of what land Poquoson controls and can
treat, and what "on the ground" treatment practices are feasible.

Response

Thank you for your comment. EPA and the state partners have agreed to to ensure that all pollution control measures needed to
fully restore the Bay and itstidal rivers are in place by 2025, with 60 percent of the actions completed by 2017. With each
successive WIP in Phase |1 and Phase I11, it is expected that each jurisdiction will work with itslocal partnersto refine the
allocationsin the Phase | to afiner scale. EPA encourages Poquoson to continue to work with the Commonwealth of Virginia and
participate in the Phase |1 WIP devel opment process.

Comment I D 0246.1.001.001
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Author Name: Kelble Jeff
Organization: Potomac Riverkeeper Inc. (Shenandoah and Potomac Riverkeeper)

We agree with EPA that Virginia's Draft Watershed Implementation Plan (WIP) is grossly inadequate and fails to
provide reasonable assurances that the state will meet its pollution reduction goals under the EPA's Chesapeake Bay
Total Maximum Daily Load (TMDL). Unfortunately, Virginia has simply repackaged its existing, under-performing
programs instead of using the WIP as an opportunity to launch new ideas and better management goals. Ideally,
Virginia will develop a WIP that sets out an effective plan and commits the resources needed to achieve its waste load
allocations set out in the TMDL. We urge Virginia to remedy the problems in its WIP, maintain control of the clean-up
plan, and clean up local waterways and bays in the process but in a way that works for Virginians. However, Given the
inadequacies of Virginia's draft WIP, and in the event that Virginia fails to significantly improve its WIP, we have no
choice but to support EPA's proposed backstops in the draft TMDL and encourage EPA to follow through with the
proposed backstops.

Response

See response to Comment No. 0034-cp.001.001

Comment ID 0246.1.001.003

Author Name: Kelble Jeff
Organization: Potomac Riverkeeper Inc. (Shenandoah and Potomac Riverkeeper)

Shenandoah Riverkeeper has been heavily engaged in assessing and addressing the agricultural pollution in the
Valley. Over approximately the last four years, Shenandoah Riverkeeper has conducted an extensive survey of animal
feeding operations (AFOs), primarily dairies and poultry farms, but also beef cattle operations, among others. Our work
revealed a number of problematic practices, including many that we consider direct stream discharges and large
sources of pollution. The existence of these problematic practices confirms EPA's conclusion that Virginia's WIP will be
insufficient to restore the Bay in the absence of significant programmatic changes. Current state and federal programs,
both mandatory and voluntary, do not sufficiently address the pollution that we have documented and described in
these comments. Addressing these sources of pollution and meeting the TMDL's waste load allocations would require a
significant upgrade of Virginia's existing programs.

Although Virginia has enjoyed some success statewide with the voluntary implementation of best management
practices, our survey and stream analysis reveal that these steps have occurred only in certain sectors, while failing to
take hold on a wide scale in others. Furthermore, there are large areas of the state where cultural practices and farm
economics seem to have prevented significant improvement at all. We base this not only on our own visual survey, but
also on stream pollutant monitoring results. Unfortunately, the WIP proposes largely a continuation of the efforts that
have failed to date.
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Response

See response to Comment No. 0262-¢p.001.002

Comment ID 0246.1.001.005

Author Name: Kelble Jeff
Organization: Potomac Riverkeeper Inc. (Shenandoah and Potomac Riverkeeper)

Virginia submitted its WIP to EPA and to the public for comment on September 24, 2010. In comments on the WIP,
EPA concluded that Virginia's WIP has "serious deficiencies" with respect to improving existing programs to achieve the
additional pollution reductions needed to restore the Bay. In so finding, EPA noted that, "[tlhe WIP does not include
mechanisms that would support [the] high implementation rates" of various pollution control practices that the WIP relies
on.[FN 5] Furthermore, EPA does not have reason to believe that Virginia can achieve the "high implementation rates"
without "legislative and regulatory changes . . . [such as the] proposals presented to Virginia's WIP Stakeholder
Advisory Group."[FN 6] Finally, Virginia's WIP failed to provide reasonable assurances that the programs proposed
would be adequately funded.[FN 7]

After outlining the deficiencies in Virginia's draft WIP, EPA offered suggestions for how Virginia could improve its plan.
With respect to pollution from agriculture, EPA first suggested that Virginia expand its Nutrient Management Plan (NMP)
requirements to require more best management practices (BMPs).[FN 8] In order to correct the disconnect between
Virginia's BMP implementation goals and the efficacy of the programs relied on in the WIP, EPA suggested that Virginia
expand its regulation of AFOs in order to ensure that enough farms actually install those BMPs.[FN 9] EPA further
suggested that Virginia lower the threshold of the CAFO permit to include smaller AFOs and specified that the scope of
the program be designed to cover small dairies.[FN 10] Furthermore, to satisfy EPA, Virginia's "WIP should include any
program-building milestones such as studies, legislative proposals, or cost-share program enhancements that are
expected to occur."[FN 11] Lastly, to remedy the lack of assurances regarding Virginia's funding for its WIP, EPA
suggested that Virginia's WIP include "a strategy and schedule for addressing program funding and staffing gaps."[FN
12]

[FN 5] ENVTL. PROT. AGENCY, EPA COMMENTS ON THE VIRGINIA DRAFT PHASE | WATERSHED
IMPLEMENTATION PLAN 2 (Oct. 4, 2010).

[FN 6] ENVTL. PROT. AGENCY, EPA EVALUATION OF VIRGINIA DRAFT WATERSHED IMPLEMENTATION PLAN
1 (Sept. 24, 2010).

[FN 7] ENVTL. PROT. AGENCY, EPA COMMENTS ON THE VIRGINIA DRAFT PHASE | WATERSHED
IMPLEMENTATION PLAN 4 (Oct. 4, 2010).

[FN 8] ENVTL. PROT. AGENCY, EPA EVALUATION OF VIRGINIA DRAFT WATERSHED IMPLEMENTATION PLAN
2 (Sept. 24, 2010).

[FN 9] Id. See also DAVID MCGUIGAN, ENVTL. PROT. AGENCY, REGION IIl AFO/CAFO INITIATIVE 28, 29 (Sept.
30, 2010), available at www.epa.gov/.../2010_0930_dave_mcguigan_region3_afo_cafo_initiatives.pdf.

[FN 10] ENVTL. PROT. AGENCY, EPA COMMENTS ON THE VIRGINIA DRAFT PHASE | WATERSHED
IMPLEMENTATION PLAN 3 (Oct. 4, 2010).
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[FN 11] Id.
[FN 12] Id. at 4.

Response

See response to Comment No. 0034-cp.001.001

Comment I D 0246.1.001.007

Author Name: Kelble Jeff
Organization: Potomac Riverkeeper Inc. (Shenandoah and Potomac Riverkeeper)

B. Shenandoah Riverkeeper's Evaluation of the WIP

We agree with the EPA that Virginia's WIP fails to provide any reasonable assurances that Virginia's pollution control
efforts will occur and that the state will stay within its waste load allocations under the Bay TMDL. Virginia's WIP is little
more than a repackaging of its existing programs, which have proved ineffective in addressing urban stormwater and
agricultural runoff. As EPA noted, Virginia fails to propose programs that are likely to translate into the necessary
pollution reductions. Virginia offers neither concrete incentive programs nor does it pledge to increase regulation.
Without additional funds and better program staffing, Virginia provides no reason to expect this trend to change.

1. Examination of the Deficiencies in the WIP's Agriculture Provisions

The WIP indicates that Virginia will achieve its waste load allocations for agriculture by implementing a menu of BMPs
on 