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;v!lssissi&pi Valley 

FOR Commander, U.S. Aririy Engineer Elstrict, !.!et: Orleans 

SUBJECT: Permit Elevation, Plantation Landing Resort, Inc. 

I. By nenoranlun dated 3 February 1989, the Assistant Secretary 
of the Arr.1- (Civil Works) advised ne that he had granted the 
request of tl-e Environmental Protecticn Agency (EPA) and the 
Depart~ent of Com,erce (DOC) to elevate the pernit case for 
Plantation Landing Resort, Inc., to HQUSACE for national policy 
level review of issues concerning t h e  practicable alternatives and 
mitl~ation provisions of the 4 0 4  (b) (1) Guidelines. My review of 
the case record provided by the New Orleans District (NOD) leads 
re to conclude that Corps policy interpreting and implenenting the 
404(b) (1) Guidelines should be clarified in certain respects. Of 
course, general guidance interpreting the 404(b)(i) Guidelines 
ideally should be prepared and promulgated jointly by the Corps 
ar.3 the EPA. (See 40 CFR 230.2(c)). Consequently, 
representatives of the Office of the ASA(CW) and the Corps from 
time to time have worked with EPA attempting to develop joint 
interpretive guidance on importact issiies uzJer the 404(b)(l) 
Guidelines, but no final inter-agency consensus has resulted to 
date. Althou~h I h o p  an6 expect that eventually we will be able 
to promul~ate joint Army/EPA guidance, in the interir I believe 
the guiZance provided in the attachiiert is cecessary ar.5 ;;ill 
serve a useful purpose. 

2. Please re-evaluate the subject perr;.it case in li~ht of the 
gcidance provided in the attachne~t, and take action accordingly. 

FOR TEE CO?WF-NDER: 

Attachment 

\<a 1, && 
PATRICK& KELLY 
~ r i ~ a d i q e n e r ~  Director -: --: 

c r r  '3rk7 



Attachment 

.L 1. The Corps of Engineers permit regulations state the 
following at 33 CFR 320.4(a): 

"For activities involving 404 discharges, a permit 
will be denied if the discharge that would be 
authorized by such permit would not comply with 
the Environmental Protection Agency's 404(b) (1) 
guidelines." 

2. The 404(b) (1) Guidelines constitute one of the primary 
regulatory directives requiring the Corps' 404 program to 
protect wetlands and other special aquatic sites (defined at 40 
CFR 230.3 (q-1)) from unnecessary destruction or degradation. 
Consequently, proper interpretation acd implenentation of the 
Guidelines is essential to ensure that the Corps provides the 
degree of protection to special aquatic sites mandated by the 
Guidelines and required by the Corps of Engineers wetlands 
policy (33 CFR 320.4 (bl). 

3. One key provision of the 404 (b) (1) Guidelines which clearly 
is intended to discourage unnecessary filling or degradation of 
wetlands is the "practicable alternative" requirement, 40 CFR 
230.10 (a) , which, in relevant part, provides that: 

'' ... no discharge of dredged or fill material shall 
kb be permitted if there is a practicable alternative to 

the proposed discharge which would have less adverse 
impact on the aquatic ecosystem . . . I8  

As explained in the pre'amble to the Guidelines, this provision 
means that: 

" ... the Guidelines ... prohibit discharges where 
there is a practicable, less damaging alternative ... Thus, if destruction of an area of waters of 
the Uni ?d States may reasonably be avoided, it 
should be avoided." (45 Fed. Reg. 85340, Dec. 24, 
1980) 

4. The 404(b) (1) Guidelines have been written to provide an 
added degree of discouragement for non-water dependent 
activities proposed to be located in a special aquatic site, as 
follows: 

Where the activity associated with a discharge 
which is proposed for a special aquatic site (as 
defined in Subpart E) does not require access or 
proximity to or siting within the special aquatic 
site in question to fulfill its basic purpose 

b 
(i.e., is not "water dependent"), practicable 
alternatives that do not involve special aquatic 



sites are presumed to be available, unless clearly 
Semonstrated otherwise. (40 CFR 230.10(a) (3)) 

L, 
Tke rebuttable presumption created by this provision is intended 
to increase the burden on an applicant for a non-water-dependent 
activity to demonstrate that no practicable alternative exists 
to ?is proposed discharge in a special aquatic site. This 
presamption is added to the Guidelines1 general presumption 
agalnst discharges found at 40 CFR 230.l(c), which already 
places the burden of proof on the applicant to demonstrate that 
his proposed discharge complies with the Guidelines, including 
the practicable alternative requirement of 40 CFR 230.10(a). 
(See 45 Fed. Reg. 85338, Dec. 24, 1980) 

5. One essential aspect of applying the "practicable 
alternative" and "water dependency" provisions of the Guidelines 
to a particular 404 permit case is to decide what is the "basic 
pur?oseu of the planned activity requiring the proposed 
discharge of dredged or fill material. The preamble to the 
Guidelines provides the following guidance on the meaning of 
"basic purpose" : 

I1Non-water-dependent" discharges are those 
associated with activities which do not require 
access or proximity to or siting within the 
special aquatic site to fulfill their basic. 
purpose. An example is a fill to create a 

L restaurant site, since restaurants do not need to 
be in wetlands to fulfill their basic purpose of 
feeding people. (45 Fed. Reg. 85339, Dec. 24, 
1980; emphasis added) 

6. The 404(b) (1) analysis for the Plantation Landing Resort, 
Inc., application, even when read in conjunction with the 
Sta5ement of Findings (SOF) and the Environmental Assessment 
(EA!, does not deal with the issues of practicable alternatives 
and water dependency in a satisfactory manner. The 404(b) (1) 
evaluation itself is essentially a standard form "checklist" 
with very little analysis or project-specific infornation. 
d evert he less, when one reads the Statement of Findings and 
Environmental Assessment for the project, one can defermine how 
the New Orleans District (NOD) analyzed the project for purposes 
of the 404 (b) (1) review. 

7. One significant problem in the NOD1s approach to the 
404fb) (1) review is found in the following, which is the only 
statement in NOD'S 404 (b) (1) evaluation docurLent presenting a 
prcject-specific reference to the Plantation Landing case with 
respect to the practicable alternative requirement of the 
CuiSelines: 

Several less environmentally damaging alternatives 
were identified in the Environmental Assessment. 



Tke applicant stated and supplied information 
i indicating that these alternatives would not be 

~racticable in light of his overall project 
pirposes. Recent guidance from LMVD states that 
the applicant is the authoritative source of 
information regarding practicability 
6eterminations, therefore no less environmentally 
damaging practicable alternatives are available. 
(NOD's "Evaluation of Section 404 (b) (1) 
Guidelines," Attachment 1, Paragraph 1.a.) 

This statement appears to allow the applicant to determine 
whether practicable alternatives exist to his project. 
Emphatically, that is not an acceptable approach for conducting 
the alternatives review under the 404(b) (1) Guidelines. The 
Corps is responsible for controlling every aspect of the 
404(b) (1) analysis. While the Corps should consider the views 
of the applicant regarding his project's purpose and the 
existence (or lack of) practicable alternatives, the Corps must 
determine and evaluate these matters itself, with no control or 
direction from the applicant, and without undue deference to the 
appllcant's wishes. 

8. In the instant case, the NOD administrative record gives the 
appearance of having given too much deference to the way the 
applicant chose to define the purpose of his project; this led 
to characterization of project purpose in such a way as to 
preclude the existence of practicable a1 ternatives. First, the 
NOD's Statement of Findings (SOF) concludes the following 
regarding practicable alternatives: 

... alternative site analysis resulted in no 
available sites occurring on or near Grand Isle 
that would allow the applicant to achieve the same 
purpose as that intended on the property he now 
owns." (SOF at Daae 7) 

Similarly, NOD's Environmental Assessment ,ZA) makes the 
following s'tatement: 

"Results of the investigation revealed that a 
practicable and feasible alternatives site did not 
exist on Grand Isle or vicinity that would satisfy 
the purpose and need of the recreational 

- 

development as proposed on the applicant's own 
property." (EA at page 85) 

9. A reading of the entire record indicates that NOD accepted 
the applicant's assertion that the project as proposed must be 
accepted by the Corps as the basis for the 404(b) (1) Guidelines 
practicability analysis. The applicant proposed a 

L fully-integrated, waterfront, contiguous water-oriented 
recreational complex, in the form the applicant proposed. 



Co-se<ueztly, ?!CD apparently presumed that no alternative site 
could be considered if it could not sup~ort in one, contiguous 
waterfront location the same sort of fully integrated 
recreational complex that the applicant proposed to build. The 
FA a5dresses this point specifically, as follows: 

There appear to be alternative sites for the 
?lacement of each component of the project. 
Eawever, alternate sites are not preferable by the 
applicant because he owns the project site and 
wishes to realize co~mercial values from it. Real 
estate investigations revealed that Grand Isle at 
present does not offer a less damaging alternative 
site which satisfies the applicants purpose and 
ceed as proposed on his own property. (EA at 
Fages 89-90) 

10. The clearest statement from NOD on this point is the 
following statement from the SOF, which specifically addresses 
the practicable alternative issue: 

In a letter dated August 19, 1988, EPA provided to 
the Corps verbal and graphic descriptions of their 
identified alternative project designs and/or 
sites. EPA requested the Corps and the applicant 
to consider and evaluate the possibility of . 
utilizing one or a combination of their suggested 
a-lternatives for the proposed Plantation Landing 

Lr Resort. The Corps by transmittal letter dated 
August 29, 1988, forwarded a copy of the EPA 
alternatives to the applicant's authorized agent, 
Coastal Environments, Inc. Costal Environments, 
Inc. by letter dated September 12, 1988, provided 
to the Corps the applicant's response regarding 
the feasibility of the EPA alternatives. The 
applicant's response stated that implementation of 
any of the EPA alternative project designs and/or 
sites would result in a disarticulated project ... 
Corps policy states that "an alternative is 
practicable if it enables the applicant to fulfill 
the basic purpose of the proposed project." After 
reviewing the applicant's response and evaluating 
the alternatives myself I have determined that EPA 
proposed alternatives are not feasible or - - 

practicable because they would not allow the 
a~~licant to fulfill his intended DurDose of - + - 
establishing a contiguous, fully-inte~rated 
waterfront resort complex. (SOF at page 10 
emphasis added) 

11. The effect of NOD'S deferring to and accepting the 
appiicant.'~ definition of the basic purpose of his project as a 

L contiguous, fully-integrated, and entirely waterfront resort 



corclex in the form the applicant had proposed was to ensure 
tks: no practicable alternative could exist. Nevertheless, the 
, adr.ir-istrative record nowhere provides any rationale for why the 
apclicant's proposed complex had to be "contiguous" or "fully 
integrated" or why all features of it had to be "waterfront." 
The zrly reason appearing on the record to indicate why NOD 
preszzied that the project had to be contiguous, fully 
integrated, and entirely waterfront is that the apclicant stated 
that that was his proposal, thus by definition that was the 
official project purpose which the Corps must use. That is not 
an acceptable approach to interpret and implement the 404(b1(1) 
C~idslines. Only if the Cor~s, independently of the applicant, 
were to determine that the basic purposes of the project cannot 
practicably be accomplished unless the project is built in a 
n ~ ~ n + i g ~ ~ ~ ~ n ,  "fully integrated," and entirely "waterfront" 
Fanner would those conditions be relevant to the 404(b) (1) 
Guidelines' alternative review. The fact that those conditions 
may be part of the proposal as presented by the applicant is by 
no neans determinative of that point. Once again, the Corps, 
not the applicant, must define the basic purpose underlying the 
applicant's proposed activity. 

12. When an applicant proposes to build a development 
consisting of various component parts, and proposes that all 
those component parts be located on one contiguous tract of land 
(including waters of the United States), a question of fact 
arises: i.e., whether all component parts, or some combination 

L of them, or none, really must be built, or must be built in one 
contiguous block, for the project to be viable. The applicant's 
view on that question of fact should be considered by the Corps, 
but the Corps must determine (and appropriately document its 
determination) whether in fact some component parts of the 
project (e.g., those proposed to be built in waters of the 
United States) could be dropped from the development altogether, 
or reconfigured or reduced in scope, to minimize or avoid 
adverse impacts on waters of the United States. For example, in 
the Sartz Mountain Development Corporation application case the 
Corps' New York District was faced with a "block development 
project1' proposed to be built on one contiguous tract as an 
integrated project. Quite properly, the Corps refused to accept 
the applicant's proposal as a controlling factor in our 
404(b) (1) analysis. As the U.S. District Court for New Jersey 
stated approvingly: 

The applicant argued that the shopping 
center-office park-warehouse distribution center 
was an inextricably related project which required 
development on a single interconnected site. This 
critical mass theory would require any alternative 
to have the capability of handling the entire 
multi-faceted project. The Corps of Engineers 
rejected this theory. The Corps of Engineers 

L considered the project as three separate 
activities, that is to say, shopping center, office 



psrk,  and warehouse distribution center. (F?ational Andubon 
Society v. Hartz Mountaic Developnent Corp., No. 83-1534D, 

'L _ . Y . J . ,  - Oct 24, 1983, 14 ELR 20724; case is cited only for 
tke above-stated point.) 

Similarly, the Corps must not presume that the Plantztion 
Landing Resort necessarily needs to be built in one contiguous 
tract of land, or that it- rnust be "fully integrated", or that 
all components of it must be llwaterfront", or otherwise that the 
project must be built in the form or configuration proposed by 
the zpplicant. Once again, the applicant bears the burden of 
proof for all the tests of 40 CFR 320.10 to demonstrate to the 
Corps that his project, or any part of it, should be built in 
the waters of the United States. The Corps will evaluate the 
applicant's evidence and determine, independently of the 
applicant's wishes, whether all the requirements of the 
Guidelines have been satisfied. 

13. The " [r] ecent guidance from L:Tvr9" referred to the NOD1s 
404(" (1) evaluation apparently was the 11 March 1987 document 
whereby the L W D  Commander transmitted to his four District 
Comzr..anders the HQUSACE guidance letter of 22 April 1986. 
Clzrification of our intentions in the HQUSACE gcidance letter 
of 22 April 1986 is appropriate herein. 

14. The language from the 22 April 1986 letter fror. EQUSACE 
relevant to this discussion is the following: 

'b 
.Our position is that LWF v. York requires that 
alternatives be practicable to the applicant and 
that the purpose and need for the project must be 
the applicant's purpose and need." 

The essential point of the HQUSACE policy guidance of 22 April 
1986 was that under the 404 (b) (1) Guidelines an alternative must 
be zl:ailable to the applicant to be a practicable alterative. 
Thus, in the context of LWF v. York, where the applicant 
proposed to c'oar his wetland property to grow soybeans, the 
fact that other farmers might be able to supply the United 
States with an adequate soybeans supply would not necessarily 
preclude the applicant in that particular case from obtaining a 
404 permit to clear - his land to raise soybeans. On the other 
hand, if affordable upland farmland was available to the 
applicant, which he could buy, rent, expand, manage, or 
otherwise use to grow soybeans, that upland tract might 
constitute a practicable alternative under the Cuidelines. The 
significance of the HQUSACE 22 April 1986 policy guidance 
regarding project llpurposel' was that project purpose would be 
viewed from the applicant's perspective rather than only from 
the broad, llpublic" perspective. For example, in the LWF v. 
York case (761 F.2d at 1047) the Corps defined the basic purpose 
for the appiicants' land clearing project as being "to increase 
soybean production or to increase net returns on assets owned by 
the company." That approach to project purpose, viewed from the 



applicant's perspective, was upheld as permissible under the 
404(b)(l) Guidelines. In contrast, the plaintiffs had urged 
that the Corps view project purpose only from the broad, public 
perspective, i.e., presumably by defining project purpose as 
"providing the U.S. public a sufficient supply of scybeans, 
consistent with protection of wetlandsn. (Obviously, the U.S. 
public arguably might get sufficient soybeans from other sources 
even without conversion of wetlands to soybean production.) The 
Court held that the Corps is not required by the Guidelines to 
define project purpose in the manner most favorable to 
uezvironmental zainte~acce", or only from the "public" 
perspective. However, the Court clearly indicated that the 
Cor~s was in charge of defining project purpose and determining 
whether practicable alternatives exist. Similarly, the HQUSACE 
guiciance of 22 April 1986 was intended to follow the reasoning 
of the Court in LWF v. York that the Corps' 404(b) (1) analysis 
should include consideration of project purpose and practicable 
alternatives from the applicant's perspective. That guidance 
was not intended to allow the applicant to control those two or 
any other aspect of the 404(b) (1) Guidelines review, nor to 
require the Corps to accept or use the applicant's preferred 
definition of project purpose or to adopt without question the 
applicant's conclusion regarding the availability of practicable 
alternatives. One must remember that the Guidelines' 
"practicability" provision (40 CFR 230.10(a) uses the expression 
"basic purpose". Although the Corps may try to view a project's 
basic purpose from the applicant's perspective, that cannot 
chacge the Guidelines' mandate to use every project's basic 
purpose for the Guidelines' practicability review. The 
Guizelines' concept of "basic purposeN was quoted at paragraph 
5, above: e.g., "resturants do not need to be in wetlands to 
fulfill their basic purpose of feeding people." The concept of 
basic purpose is further discussed in pzragraphs 19 through 21, 
icf ra. 

15. In addition, the LMVD transmittal letter of 11 March 1987 
contains the following statement: 

" .,, minimization of cost is a legitimate factor in 
determining the applicant's purpose and the purpose of the 
project." 

While the applicant's wish to minimize his costs is obviously a 
factor which the Corps can consider, that factor alone must not 
be allowed to control or unduly influence the Corps' definition 
of ~roject purpose or "practicable alternativeu, or any other 
part of the 404 (b) (1) evaluation. The preamble to the 
Guidelines states the following on this point: 

The mere fact that an alternative may cost somewhat more 
does not necessarily mean it is not practicable ... " (45 
Fed. keg.' at 85339, Dec. 24, 1980) 



This is an important point, because often wetland property may 
be less expensive to a developer than comparably situated upland 

Cproperty. The Guidelines obviously are not designed to 
facilitate a shift of development activities from uplands to 
wetiands, so the fact that an applicant can scmetimes reduce his 
costs by developing wetland property is ~ c t  2 factor which can 
be used to justify permit issuance under the Guidelines. On the 
other hand, the 404(b) (1) Guidelines do address the factor of 
cost to an applicant in the concept of the "practicability" of 
alternatives, defined at 40 CFR 230.10(a) (2). As the 
Guidelines' preamble states on this point, "If an alleged 
alternative is unreasonably expensive to the applicant, the 
alternative is not "practicable"." (45 Fed. Reg. at page 85343, 
Dec 24, 1980) 

16. The 404 (b) (1) Guidelines define the concept of practicable 
alternative as follows: 

An alternative is practicable if it is available 

consideration cost, existing technology, and 
logistics in light of overall project purposes. 
If it is otherwise a practicable alternative, an 
area not presently owned by the applicant which 
could reasonably be obtained, utilized, expanded 
or managed in order to fulfill the basic purpose 
of the proposed activity may be considered. 

;it/ (40 CFR 230.10 (a) (2) ; emphasis added) 

This provision indicates that a site not presently owned by the 
applicant but which could be obtained, utilized, etc., to 
£;if ill the basic purpose of the proposed activity qualifies as 
a practicable alternative. Consequently, the definition of 
"basic purpose" and "overall project purposes" is central to 
proper interpretation and implementation of the Guidelines' 
"practicable alternative" test. Moreover, part of the 
"practicable alternative" test of 40 CFR 230.10(a) is the "water 
dependency" provision, quoted in paragrap: 4, supra, which also 
is based upon the concept of a project's "basic purpose." That 
is, the water dependency test states that a practicable 
alternative is presumed to exist for any proposed adtivity which 
does not have to be sited within or require access or proximity 
to water to fulfill its basic purpose (thus a 404 permit could 
not be issued unless the presumption is rebutted). ( 4 2  CFR 

17. Acceptance of the a~plicant's proposal to build a 
fully-integrated, contig~ous, waterfront recreational resort 
cocpiex led NOD to conclude that: 

a ... the Corps considers the project to be water 
t dependent 'in light of the applicant's purpose 
L (SOF, page 7) 



This determination had the effect of finding that 339 
condc~inium dwellin~s, 398 townhouse units. a motel, a 
restaurant, a cafe, a bar, a diving and fishing shop, and a 
convenience store, were all "water dependent," merely because 
they were said to be "integrated" with and "contiguous" to 
marir-a facilities. This approach is unacceptable, and contrary 
to Corps policy since 1976. If the approach used by MOD in the 
instat case were to gain general acceptance, then proponents of 
virtcally any and all forms of development in wetlands could 
declare their proposals "water dependent" by proposing to 
"integrate" them with and to build them "contiguousn to a 
marica, or simply by adding the expression "waterfront" as a 
prefLx to words such as "home", "motel", "restaurantn, "bar", 
etc. The approach used by NOD in the instant case would render 
completely meaningless the water dependency provision of the 
Guidei ines. 

18. NODts basis for declaring all aspects of the Plantation 
Landing Resort proposal to be water dependent was the following: 

Individually most components comprising the 
groposed recreational complex are not dependent 
upon water to function. Bowever, waterfront 
availability of proposed facilities is demanded by 
the public as clearly demonstrated by the success 
of similar waterfront facilities in adjoining gulf 
coastal states. Also local demand for waterfront 
housing is evident by the proposed expansion of 
Pirates Cove on Grand Isle and the presently 
ongoing installation of Point Fourchon at 
Fourchon. (EA at page 85) 

One of the primary reasons why regulation of the filling of 
wetlands is an important Corps environmental mission is 
precisely because a strong economic incentive (i.e., "demand") 
exists to fill in many coastal wetlands for housing 
developments, condominium resorts, restaurants, etc. The fact 
that "demand" exists for waterfront development, and even the 
fact that Udemand" exists for the filling in of wetlands for 
waterfront development, is irrelevant to the question of 
whetker any proposed development in a special aquatic'site is 
water dependent under the 404(b) (1) Guidelines. Waterfront 
development can take place without the filling in of special 
aquatic sites. 

19. Significantly, in 1976 the HQUSACE dealt with essentially 
the same issues presented in the instant case (i.e., the 
meacing of "basic purposeut and "water dependencyuu and the 
natcre of the practicable alternatives review) in the context 
of a permit case similar to the proposed Plantation Landing 
Resort case.. That 1976 case involved the application of the 
Deltona Corporation to fill coastal wetlands at Marco Island, 
Florida, for what at that time was also proposed to be a fully 
integrated, contiguous, waterfront recreational resort and 



housing complex. Although the wording of both the Corps 
reu~laticns a-d the 4C4(b) (1) Guidelines have changed in 
certain technical respects sizce 1376, the essential mandate of 

' hot:: remains unchanged. Consequently, the following language 
' quoted from the Chief of Engineers' 1976 decision document for 

the !.!arc0 Island case provides the essential guidance for 
aralyzing the instant case. The Corps will apply the following 
to the "practicable alternatives1' test of the Guidelines: 

The benefits of the proposed alteration must 
outweigh the damage to the wetlands resource, and 
the proposed alteration must be necessary to 
realize those benefits. In determining whether a 
particular alteration is necessary, our 
regulations require that we primarily consider 
whether the proposed activity is dependent upon 
the wetland resources and whether feasible 
alternative sites are available. ... I recognize 
that these ... applications involve part of an 
overall, master planned development, and that it 
has been suggested that the location of this 
particular housing development with its related 
facilities is dependent on being located in this 
particular wetlands resource in order to complete 
the overall planned development. Such, however, 
is not the intended interpretation of this 
wetlands policy as the Corps perceives it.   he 
intent, instead, was to protect valuable wet'land 
resources from unnecessary dredging and filling 
operations to fulfill a purpose such as housing, 
which generally is not dependent on being located 
in the wetlands resources to fulf&ll its basic 
purpose and for which, in most cases, other 
alternative sites exist to fulfill. that purpose. ... The basic purpose of this development is 
housing, and housing, in order to fulfill its 
basic purpose, generally does not have to be 
located in a water resource. Some have suggested 
that recreational housing requires such a 
location. But while a derived benefit of 
"recreational" housing may be the opportunity to 
recreate in or near the water resource, the basic 
purpose of it still remains the same: to provide 
sheiter. (Report on Application for ~ e ~ a r t ~ e n t  of 
the Armv Permits to Dredae and Fill at ~ a r c o  
Island,* coili& County, Florida, 6th ~nd., 15 
April 1976, pages 91-92) 

20. It follows that the "basic purposeI1 of each compo~ent 
elerent of the proposed Plantation Landing Resort must be 
analyzed in terms of its actual, non-water-dependent function. 



The basic purpose of the condominium housing is housing (i.e., 
shelzer); the basic purpose of the restaurant is to feed people: 
etc. The Corps will not conclude that housing, restaurants, 

\, cafes, bars, retail facilities, or convenience stores are water 
depezdent; they are essentially non-water-dependent activities. 
?!oreover, they do not gain the status of water-dependent 
activities merely because the applicant proposes to "integrate" 
the- with a marina, or proposes to build them on a piece of land 
contiguous to a marina, or proposes that any of these non-water- 
dependent facilities should be l'waterfront" or built on 
waterfront land. The concepts of "integration", "contiguity", 
and "waterfront" must not be used to defeat the purpose of the 
"water dependency" and "practicable alternatives" provisions of 
the Guidelines, nor to preclude the existence of practicable 
alternatives. 

21. In light of the foregoing guidance, your re-evaluation of 
the proposed Plantation Landing Resort (and comparable future 
proposals) should proceed as follows. First, determine whether 
eack component part of the project is water dependent or not in 
ligtt of that component's basic purpose. For exarr,ple, the 
proposed marina is water dependent, but the proposed housing 
units, motel, restaurant, etc., are not. Second, for component 
parts of the project which are not water dependent, a 
presumption arises that an alternative, upland site is 
available. The applicant may be able to rebut that presumption 
with clear and convincing evidence. Closely related to this 
inqciry is the question whether the non-water-dependent 
components of the project actually must be integrated with or 
contiguous to the water dependent part (s) in such a manner as 
to necessitate their location in a special aquatic site. Once 
again, a presumption exists that the non-water-dependent 
components of the project do not have to be contiguous to or 
integrated with water-dependent parts (e.g., the marina) to be 
practicable (e.g., economically viable). As stated before, the 
applicant may be able to rebut the presumption with clear and 
convincing evidence. Only if the applicant rebuts these 
presumptions can the Corps conclude that some (or all) of the 
non-water-dependent components of the overall project pass the 
tests of 4.0 c R 230.10(a) (3). 

22. Another problem in NOD'S approach to the plantation landing 
case is the District's assertion that the loss of wetlands which 
the project would cause is inconsequential, because "... project 
alterations of wetands represents a very small portion of 
similar habitat within the project vicinity and coastal 
LouLsiana... only 2.39% of the saline marsh on Grand Isle and 
only 0.005% of the saline marsh in coastal Louisiana..." (SOF at 
page 7). While this consideration may have some relevance to 
the decision of this case, it ignores the fact that the 
ccmclative effects of many projects such as Plantation Landing 
can add up to very significant wetlands loss. The 404(b) (1) 
Guieelines and the Corps wetlands policy at 33 CFR 320.4(b) both 
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a ;lilrber 05  Ir?_divl.:gal c ' l ;ckarl;~s of Zr-3dced sr  f l l l  - - : , a t e r i a l .  .:-lthcush t?.e i ~ 7 a c t  of a ~ a r t i c : l z r  i i ischarge rcay 
c o r s t i t u t e  a  rnicor c!-ange i n  i t s e l f ,  the c i z u l a t l - ~ e  e f f e c t  
of zuT.erocs such _ c i e c e ~ e a l  c h a n ~ ~ e s  can r e s u i t  i n  a  r a j o r  
i n s a i r n e n t  of t ke  water resources  and i n t s r f e r e  -)lit> t 5 e  
p r o d u c t i v i t y  and water q u a l i t y  of e x i s t i n g  a q u a t i c  
ecosys tens .  

k~.3r_g the  nandatory p rov i s ions  of the  Guide l ines  which dea l  w i t h  
c . -~u la t ive  e f f e c t s  i s  4 0  CCR 230.1C(c),  which p r o h i b i t s  - 
3-ischarges "which w i l l  cause o r  c o n t r i b u t e  t o  s i q n i f i c a n t  
ZecraZat icn of t h e  waters  of t he  Ucited S t a t e s . "  It  fol lows - 
a- c,.crt i-. - t he  proposed d e s t r u c t i o n  of 2 2  ac res  of s p e c i a l  aqua t i c  
s F t e s  by t h e  subzect  ?ropose=! de;reloy~.ent cannot be d i s z i s s e d  a s  
u z l ~ p o r t a n t .  

2 3 .  An a d d i t i o n a l  r a t i o n s l e  c lven by IIOE i n  t h i s  c a s e  t o  
j z s t i f y  i s suance  of t h e  permlt  wi th  ninlmal r equ i r ed  
ccnpensztory n i t i g a t i o n  i s  the  a s s e r t i o n  t h a t  " the  p r o j e c t  s i t e  
is  eroding  a t  a  r a p i d  r a t e  and w i l l  be l o s t  rqga rd le s s  of 
p r o j e c t  implerrentat ion. . ."  (SOF a t  page 7 ) .  To t h e  e x t e n t  t h a t  
e r o s i o n  r a t e s  can be r e l i a b l y  azd a c c z r a t e l y  determined,  t h e  
ozgoing and p r e d i c t e d  e ros ion  of a  wetland may be a  l e g i t i ~ a t e  
c o n s i d e r a t t o n  ucder  t h e  Corgs publ ic  i n t e r e s t  review. Xowever, 
:!OD's r e l i a n c e  on p r e d i c t e d  e ros ion  r a t e s  i n  t h e  i n s t a n t  ca se  i s  
~ r o b l e n a t i c a l ,  f o r  a t  l e a s t  t ~ o  reasons.  F i r s t ,  s u b s t a n t i a l  
ciaubt and d i sac reenen t  a ~ p a r e r t l y  e x i s t  recjarding how r a p i d l y  
t?ie marshland a t  i s s u e  he re  is  l i k e l y  t o  erode.  Second, evec i f  
t k e  nore  r a p i d  p r o j s c t e d  r a t e  of e ros ioz  i s  aczepted a s  v a l i d ,  
t 3 a t  f a c t  c a n m t  nega te  t h e  e c o l o s i c a l  va lue  of t h e  s p e c i a l  
a n u a t i c  s i t e  over  time. That I s ,  even i f  t h e  ~ a r s ? ~  -.-:ere t o  
e rode  st t h e  2 - o j e c t e d  r z t e  cf t h e  Envirocxental  nssessnent ,  i t  
:;suld s t i l l  provide  va luab le  d e t r i t u s  and f i s 5  and w i l d l i f e  
k a b i t a t ' f o r  more than f i f t y  yea r s  Lxto the  f u t u r e ,  and would be 
r e2 laced  by e c o l o g i c a l l y  va lua5le  skallcw x a t e r  h a b i t a t  eve2 
z f t e r  e ros ion .  Consequently, t 5 e  r a r s h ' s  s t s t x s  a s  a s p e c i a l  
a q u a t i c  s i t e  under t h e  404(b)  (1) Gui2ellne.s r s z ~ i c s ,  r e g a r z l e s s  
cf t h e  e r o s i o n  f a c t o r .  

2 4 .  05 course ,  notwithstanding a l l  of t h e  above, i n  a  
g s r t i c u l a r ,  g iven case  (whic? n ig5 t  o r  ~ , i ~ k - t  no t  b s  t h e  
S l a n t a t i o n  Landing Resor t  apn:isat iox) t h s  Corps pub l i c  i n t e r e s t  
-ey;lew - and the 4 0 4  ( b )  (1) Culdel ines  ri-.ay sllov; the  3 L s t r i c t  - zxqineer  t o  g r a r t  a  > e r r i t  :or t k e  f i3 l l r .g  of  wetlanGs, eveL f c r  
E nori-water-dependent a c t i v i t y .  Thls w o ~ l d  occur on ly  i f  t he  
~ ~ p l i c a n t  has  c l e a r l y  r ebu t t ed  the  r,resumptions a g a i x s t  f i l l i ~ g  
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:t~etlands found at 40 CFC 330.10, arid k L 6 s  ~ l t t ; - : y  r e b ~ t t c d  2 . e  
3resi.inpt ic-s of 23 3.10 ( 2 )  :.lit!; coc-~incinc: e.;idence that no 
i3rzcticab:e alternative exists :.;tich . ~ . ~ u : d  r,rcc'_s2e 1::s prs-axe.: 
fill. In such a circu~stance t5e ~ i t i ~ a t i c ~  re12uire::ests :,: i C  
CFI? 230.10(b), (c), a ( 2 )  core Ir.to g12.y. For soze t l ~ e  t t s  
Corps has been workina wit5 the E I A  to negotiate a nutually 
aqreeable ritigation policy under the 4 0 4 ( 5 )  (1) GiiiZe?ines. 
'vihiie r.o such cornor1 policy ?..as yet been pror~lgated, the 
circumstiinces of the instant case demonstrate tkat sone sort of 
interio (~xllar ,LC; - -  sn niti~ati,"i? Is ia~ortsnt. 
25. In the Plantation Landing ?.esort case tYe I:C9 propossd ts 
issue Cor?s pergits authcrlzing the flllinc of 22 acres of tidal 
marsh and 37 acres of shallow bay Sottor., sccording to YOD's 
Public hiotice of 7 Dec 1,087 (page 1). The "PA ant! I\I:.!FS coctend 
that the proposed project would adversely impact a total of 
apgroxiziatsly i02 acres of wetlacds and shallow open water bay 
9 - L L r -  u " ~~~.,!, c~zsi~zriaj Lot?, Zllrect and indirect proj ect impacts. 
Xegardless of which figure fcr pro:ect impacts is more relevant, 
the fact remains that the totzl zitigation requirement which YGD 
proposed to satisfy 40 CFR 230.10 was to dispose of dredged 
material from the project's channel dredging operations in a 
manner which would create five acres of marsh, and to add 
thereto xfth subsequent dredged naterial from future maintenance 
dredging operations for the resort's channel. For impacts on 
wetlands and productive shallow bay bottom areas of a project 
sach as the instant case gresents, NOD'S prososed mitigation 

'L 
requirenent appears inadzquate. 

26. Pending the prornuigation of further guidznce on xitigaticn, 
?;OD should require mitigation neasures which will provide 
conpensatory nltiyatisn, t~ the naxinum extent practicable, for 
those values and functlcna of tF.5 s,i.sclal aqcatic site directly 
or indirectly adversely impacted by the 2roposed developnent 
activity. Of course, such nitigatiori ceasilres should be 
developed after appropriate consultation with Federal and state 
natural resource agencies, but the decisloc rz~arding P.ow nuch 
mitigation ta r c q u i r c  2nd rsgarding the form and nature of the 
nitigation will be made by the District Zn~izeer. 

27. The general conclusion to Se drawn frcz the guidance qLven 
above is that the Corps should interpret and implement the 
404 (b) (1) Guidelines, and for that ratter the Corps public 
interest review, in a Fanner which recosnizes that most special 
aquatic sites serve valuable ecological furctions, as specified 
at 33 CF!? 320.4(b). Such valuable special aquatic sites should 
be protected from unnecessary destruction. Consequently, the 
Corps regulatory program should give potential developers of 
special aquatic sites the proper guidance to the effect that 
s?ecia: squatic sites generally are xot preferred sites for 
developne~t activities. $!oreover, for ecolo~ically valuable 
h-etlands such as those at stake 15 t5e instant case, cievelopers 
should understand that proposed non-viater-dependent developnent 
activities will genzrally be discouraged. 


