
FINAL DETERMINATION OF THE ASSISTANT ADMINISTRATOR 

- FOR EXTERNAL AFFAIRS CONCERNING THE 
" - 

SWEEDENS SWAMP S I T E  IN ATTLEBORO , MASSACHUSETTS 

PURSUANT TO SECTION 404(c) OF THE CLFAN WATER ACT 

I. INTRODUCTION 

Sect ion 406 of the  Clean Water Act (33 U.S.C. 1251 e t  seq.) 
regu la tes  the  discharge of dredged o r  f i l l  ma te r ia l  t o  w z e r s  of 
t he  United S t a t e s .  Waters of the  United S t a t e s  a r e  defined t o  
t h e  broadest ex ten t  poss ib le  under the  Commerce Clause,of the  
Cons t i tu t ion ,  and include most wetlands. Such discharges a r e  
allowed only t o  the  extent  authorized by a  s ec t i on  404 permit 

. and not prohibi ted  o r  r e s t r i c t e d  by EPA pursuant t o  s ec t i on  
404(c) .  Congress es tabl ished t h i s  regula tory  scheme i n  recogni- 
t i o n  of s c i e n t i f i c  evidence which i nd i ca t e s  t h a t  discharges of 
dredged and f i l l  mater ia l  can r e s u l t  i n  the  de s t ruc t i on  o r  de- 
gradat ion  of aqua t i c  a r ea s  with important public  values.  Wet- 
lands play an e s s e n t i a l  r o l e  i n  t h e  hydrologic cyc le ,  pur i fy  
water by holding n u t r i e n t s  and recycl ing  po l l u t an t s ,  sh i e ld  
upland a r ea s  from storm damage, and provide v i t a l  food resources 

L and h a b i t a t  f o r  f i s h  and w i ld l i f e .  

The 404 permit program recognizes both developmental and 
environmental values by focusing on p ro tec t ing  the resource 
( t h a t  i s ,  t h e  b i o l o g i c a l ,  phys ica l ,  and chemical i n t e g r i t y  of 
t he  Nation's waters) r a t h e r  than on regu la t ing  development per 
se .  The publ ic  has a l eg i t ima te  expecta t ion  i n  t h e  reasonable 
p ro tec t ion  of p r i v a t e  property r i g h t s ,  including the  r i gh t  t o  
ma.ke reasonable,  b e n e f i c i a l  use of one ' s  property.  Ci t izens  
a l s o  expect ,  however, t h a t  the  p ro tec t ion  of property r i g h t s  
w i l l  be cons i s t en t  with the  need t o  p ro tec t  resources tha t  a r e  
b e n e f i c i a l  t o  a l l .  This na t ion  would be i l l - se rved  by a  policy 
which doea. not  t ake - . a ceou t .  of t h e  legit-imatey of i n t e r e s t s  i n  
both environmental p ro tec t ion  and economic development. The 
s t a t u t o r y  s t r u c t u r e  crea ted  by Congress i n  s e c t i o n  404 attempts 
t o  accommodate both s e t s  of i n t e r e s t s .  

The s e c t i o n  404 permit program seeks t o  minimize adverse 
e f f e c t s  of d ischarges  of dredged o r  f i l l  ma te r ia l  through app l i -  
c a t  ion of t h e  s e c t  ion 404(b) ( 1  ) Guidelines ( r egu l a t i ons  developed 
by t h e  Environmental Protect ion 'Agency i n  conjunct ion with the  
Amy Corps of Engineers).  The Guidelines p r o h i b i t  discharges 
which cause " s i g n i f i c a n t  degradat ion" t o  t he  aqua t i c  ecosystem o r  



f o r  which t h e r e  a r e  p r a c t i c a b l e  , l e s s  damaging a l t e r n a t  i v e s  , and 
r e q u i r e  a d o p t i o n  of p r a c t i c a b l e  measures  t o  minimize a d v e r s e  
e f f e c t s  of  t h e  d i s c h a r g e s  t h a t  a r e  a l lowed .  Although p e r m i t s  a r e  
i s s u e d  by t h e  A m y  ( a c t i n g  th rough  t h e  Corps of  Eng inee rs )  o r  b y  
approved stat .+; t h e  Act a l s o  p r o v i d e s  EPA a n  o p p o r t u n i t y  under  
s e c t i o n  4 0 4 ( c )  t o  e x e r c i s e  t h e  f i n a l  judgment on whe the r  a  p a r t i -  
c u l a r  d i s c h a r g e  w i l l  have  u n a c c e p t a b l e  a d v e r s e  e f f e c t s  on a q u a t i c  
r e s o u r c e s .  B e f o r e  making such  a s e c t i o n  404(c )  d e t e r m i n a t i o n ,  
t h e  A d m i n i s t r a t o r  must c o n s u l t  w i t h  t h e  Chie f  of  E n g i n e e r s ,  t h e  
landowner ,  and t h e  a p p l i c a n t  i n  c a s e s  where t h e r e  h a s  been a n .  
a p p l i c a t i o n  f o r  a s e c t i o n  404 p e r m i t .  

The A d m i n i s t r a t o r  h a s  d e l e g a t e d  t h i s  a u t h o r i t y  t o  make a  
f i n a l  d e t e r m i n a t i o n  under  s e c t i o n  404(c )  t o  t h e  A s s i s t a n t  Pdmin- 
i s t r a t o r  f o r  E x t e r n a l  A f f a i r s ,  who i s  EPA's n a t i o n a l  s e c t i o n  h04 
program manager.  

I n  t h i s  c a s e ,  Pyramid Companies (Pyramid) h a s  proposed t o  
f i l l  32 a c r e s  o f  f o r e s t e d  w e t l a n d s  a n d  t o  a l t e r  a n  a d d i t i o n a l  13 
a c r e s  o f  f o r e s t e d  w e t l a n d s  a t  a s i t e  c a l l e d  Sweedens Swamp i n  
M a s s a c h u s e t t s .  The p u r p o s e  o f  t h i s  proposed d i s c h a r g e  o f  dredged 
and  f i l l  m a t e r i a l  i s  t o  c o n s t r u c t  a shopp ing  mall and a p p u r t e n a n t  
f a c i l i t i e s .  Pyramid h a s  a l s o  o f f e r e d  t o  c r e a t e  36 acres of  
a r t  i f  i c i a l  marsh  w e t l a n d s  t o  cornpensate f o r  t h e  l o s s  of  Sweedens 
Swamp, and h a s  o f f e r e d  t o  p o s t  a $1 m i l l i o n  performance  bond on 
t h e  man-made w e t l a n d ' s  c o n s t r u c t i o n .  

The Corps of  E n g i n e e r s  gave  g r e a t  we igh t  t o  P y r a m i d ' s  o f f e r  
and  concluded t h a t  t h e  p r o j e c t  s h o u l d  b e  a l l o w e d  t o  p r o c e e d ,  n o t -  
w i t h s t a n d i n g  q ~ ~ e s t i o n s  c o n c e r n i n g  t h e  a v a i l a b i l i t y  of upland 
a l t e r n a t i v e s .  The Corps  conc luded  t h a t  Pyramid ' s  proposed wet- 
l a n d  c r e a t i o n  ( o r  " m i t i g a t i o n " )  would y i e l d  a n  e q u i v a l e n t  o r  
b e t t e r  e n v i r o n m e n t a l  r e s u l t  t h a n  p r e s e r v i n g  t h e  e x i s t i n g  w e t l a n d .  
Because o f  t h e  s i t e  s p e c i f i c  and p e n e r i c  i m p l i c a t i o n s  o f  we t l and  
c r e a t i o n  and i t s  r e l a t i o n s h i p  t o  EPA's and Corps ' l o n g s t a n d i n g  
p o l i c y  o f  a v o i d i n g  t h e  d e s t r u c t i o n  of e x i s t i n g  w e t l a n d s  when 
t h e  a p p l i c a n t  h a s  o t h e r  p r a c t i c a l  a l t e r n a t i v e s  a v a i l a b l e ,  EPA 
i n i t i a t e d  t h i s  s e c t i o n  4 0 4 ( c )  p roceed ing .  

A f t e r  f u l l  c o n a i d e r a t i o n  o f  t h e  r e c o r d  i n  t h i s  c a s e  and 
a f t e r  c o n s u l t a t i o n  w i t h  t h e  C o r p s ,  Pyramid and o t h e r  i n t e r e s t e d  
p a r t i e s ,  I h a v e  d e t e r m i n e d  t h a t  t h e  d i s c h a r p e  o f  d redged  and 
f i l l  material f o r  t h e  p u r p o s e  o f  c o n s t r u c t i n g  a s h o p p i n 8  mall 
a t  t h e  Sweedens Swamp s i t e  s h o u l d  n o t  b e  a l l o w e d .  My f i n d i n g s  
and r e a s o n s  f o r  t h i s  d e t e r m i n a t i o n  a r e ,  i n  summary f o m ,  as  
f o l l o w s  : 

Although  m i t i g a t i o n  is a v a l u a b l e  and i m p o r t a n t  t o o l  i n  
w e t l a n d  p r e s e r v a t i o n  and enhancement ,  i t  is s t i l l  a n  u n c e r t a i n  
s c i e n c e  a t  b e s t .  EPA e n c o u r a g e s  m i t i g a t i o n  e f f o r t s  when t h e r e  
a r e  no  p r a c t i c a l  a l t e r n a t i v e s  o t h e r  t h a n  f i l l i n g  i n  a we t l and  



f o r  a  pa r t i cu l a r  projec t  and the projec t  does not cause s ign i f i can t  
degradation t o  aquat ic  resources. EPA is a l s o  attempting t o  

;L, improve t he  scien.ce of a r t i f i c i a l  wetland creat ion.  Nonetheless, 
t h e  science of wetland c rea t ion ,  pa r t i cu l a r ly  f o r  a  p ro jec t  of the  
s i z e  and type.lptoposed here ,  i s  not s u f f i c i e n t l y  advanced t o  land 
the  r equ i s i t e  ce r t a in ty  to  a  determination t h a t  ex i s t ing  benef i t s  
can be s ac r i f i c ed  on t he  promise t h a t  a  new and d i f f e r e n t  wetland 
w i l l  be "be t te r"  o r  even "equal" i n  value. 

I n  reaching my decis ion,  I have ca re fu l l y  considered the 
na ture  of the  wetland a t  i s sue  here. The comments i n  the  record 
range from character iz ing Sweedens Swamp a s  a  "dump" t o  ca l l i ng  i t  
a  wetland "oasis." The t r u t h  is  the  Swamp is n e i t h e r  dysfunctional 
and use l e s s ,  nor is i t  a p r i s t i n e  wetland of supreme individual  
value. I t  i s ,  i n  t he  non-perjorat ive sense ,  an ordinary swamp. 
The f a c t  t h a t  i t  is ordinary should not lead us t o  a l t e r  our 
policy pol icy  of looking f i r s t  t o  s e e  whether t he re  a r e  p r ac t i ca l  
a l t e r n a t i v e s  t o  the  des t ruct ion of t h e  wetlands. I be l i eve  t h a t ,  
because of i t s  confidence i n  t he  mi t iga t ion  proposal ,  the  Corps 
did not engage i n  i t s  usual ca re fu l  considerat ion of a l t e rna t i ve s .  

I f ind t h a t  t he re  was a f e a s i b l e  a l t e r n a t i v e  s i t e  ava i l ab l e  
t o  Pyramid t o  f u l f i l l  i t s  projec t  object ives .  And i t  is unaccept- 
a b l e  t o  t r ade  t h e  c e r t a i n  bene f i t s  provided by t h i s  functioning 
wetland f o r  the  uncer ta in  benef i t s  of a  l a rge  s c a l e  wetland 
c rea t ion .  The language, regu la t ions  and purpose of sec t ion 404 a l l  
point  t o  a  fundamental p r inc ip le :  The degradation o r  des t ruct ion 
of spec ia l  aqua t i c  s i t e s ,  such a s  wetlands, should be avoided i f  
t he r e  a r e  p r a c t i c a l  a l t e rna t i ve s .  This i s  ne i the r  a  new nor a  
s t a r t l i n g  p r i n c i p l e ;  it  r e f l e c t s  a  common sense approach t o  the  
preservat ion of a dwindling and important. na t ional  resource. 

What is  unusual in  t h i s  case  i s  the  f ac tua l  s e t t i n g  in  which 
t he  app l ica t ion  of t h e  p r inc ip l e  a r i s e s .  Pyramid now cannot 
r e a l i s t i c a l l y  ob t a in  the  a l t e r n a t i v e  s i t e  t h a t  I f ind  was a v a i l -  
a b l e  t o  i t .  The r i c e  (North Attleborough) is  owned by a compe- 
t i t o r .  Pyramid argues t h a t  the  present  u n a v a i l a b i l i t y  of the  s i t e  
i s  d i s p o s i t i v e  and t h a t . i t  should be allowed t o  proceed with i t s  
p ro j ec t .  I do not  be l i eve  t h a t  f a c t  can be given determinative 
weighr. 

When Pyramid entered the market a r e a ,  it decided not to 
i n v e s t i g a t e  t h e  a v a i l a b i l i t y  of the  North Attleborough s i t e ,  
concluding t h a t  t h e  s i t e  was not f e a s i b l e  f o r  i t s  pro jec t .  That 
may well  have been a reasonable business judgment f o r  Pyramid to  
make. Rut i n  re ly ing  upon t h a t  judgment and i n  f a i l i n g  t o  pursue 
t h e  a l t e r n a t i v e ,  Pyramid took the concomitant r i s k  t h a t  the 
marketplace would prove it wrong i n  i t s  asrersment of the  
f e a s i b i l i t y  of t he  r i te .  That i s  what happened i n  t h i r  case.  A 
competi tor ,  en t e r ing  t h e  market contemporaneously wi th  Pyramid, 
has taken the  r e q u i s i t e  s t e p s  t o  develop a s i m i l a r  p ro j ec t  on t h e  
North Attleborough s i t e .  I cannot ignore t h a t  f a c t ,  nor can I ,  
cons i s t en t  with t h e  purposes of s ec t i on  404, l i f t  from Pyramid 



t h e  r i s k  t h a t  i t  assumed i n  r e l y i n g  upon i t s  b u s i n e s s  judgment 
t h a t  t h e  North At t l eborough  s i t e  was i n f e a s i b l e .  Pyramid 's  d 
m i t i g a t i o n  p l an  s imp ly  does n o t  j u s t i f y  a  d e v i a t i o n  from t h e  
p r i n c i p l e  t h a t  we t lands  should  n o t  be  des t royed  i f  p r a c t i c a l  
a l t e r n a t i v e s  .&re a v a i l a b l e .  

I n  r each ing  my d e c i s i o n ,  I have a l s o  viewed t h i s  p r o j e c t  i n  
t h e  c o n t e x t  o f  b r o a d e r  r e g i o n a l  i s s u e s .  There  has  been a s i g n i f i -  
c a n t  cumula t ive  l o s s  o f  we t lands  i n  Massachuse t t s ,  and t h e  s t a t e  
h a s  p u t  i n t o  e f f e c t  s t r i n g e n t  new l i m i t a t i o n s  on wet lands  d e s t r u c -  
t i o n ,  e f f e c t i v e l y  p r o h i b i t i n g  any f i l l  of more t h a n  5,000 squa re  
f e e t  o f  b o r d e r i n g  i n l a n d  wet lands .  While t h i s  shou ld  no t  be 
viewed a s  a  dominant f a c t o r  -- p a r t i c u l a r l y  s i n c e  Massachuse t t s ,  
by g r a n d f a t h e r i n g  t h e  Pyramid p r o j e c t ,  h a s  g iven  t h e  p r o j e c t  t h e  
n e c e s s a r y  s t a t e  pe rmi t s  -- it  does  r e f l e c t  a q u a l i t a t i v e  a s s e s s -  
ment of t h e  importance  of  t h e  remaining wet land8 i n  t h e  s t a t e ,  
and is  a u s e f u l  gu idepos t  i n  judg ing  t h e  u n a c c e p t a b i l i t y  of  t h i s  
0 8 1 1  

F i n a l l y ,  on a  more g e n e r a l  n o t e ,  I b e l i e v e  t h a t  bo th  
env i ronmenta l  and developmenta l  i n t e r e s t s  a r e  b e s t  s e r v e d  by a  
s e c t i o n  104  p r o c e s s  t h a t  works e f f i c i e n t l y  and p r e d i c t a b l y .  
Grea t  improvements i n  t h i s  regard  have been made i n  t h e  permi t  
p roces s .  T h i s  p a r t i c u l a r  s e c t i o n  1 0 4 ( c )  proceeding h a s  a t t r a c t e d  
a g r e a t  d e a l  o f  c o n t r o v e r s y  and a t t e n t i o n  and ha8 t aken  time t o  
r e s o l v e .  I do n o t  v iew t h a t ,  however,  i n  a n y  way as a f l a w  i n  , .  

t h e  p roces s .  Pyramid made a  nove l  o f f e r  o f  l a r .ge  s c a l e  o f f s i t e  
we t land  c r e a t i o n  i n  a n  e f f o r t  t o  s e c u r e  a 'pe rmi t  f o r  a  s i t e  t h a t  x.J 

i t  bought w i t h  f u l l  knowledge of  t h e  env i ronmenta l  problems a s s o c i -  
' a t e d  w i t h  i t s  development.  Tha t  o f f e r  r a i s e d  a d m i t t e d l y  d i f f i c u l t  
i s s u e s  wh.ere a s s e s s m e n t s  o f  r i s k s  and b e n e f i t s  may l e g i t i m a t e l y  

. d i f f e r .  A s  i n d i c a t e d  by  t h e  d e c i s i o n  h e r e ,  EPA w i  11 tend t o  be 
more c o n s e r v a t i v e  i n  i t s  assessment  o f  s c i e n t i f i . :  ~ n c e r t a i n t i e s .  
I n  l e a v i n g  t h e  f i n a l  d e t e r m i n a t i o n  o f  "unaccepta&:Ei tyW t o  EPA, 
however, Congress ,  con templa ted  t h a t  EPA would a p p l y  i t s  e x p e r t i s e  
on i s s u e s  such  as m i t i g a t i o n  and would t a k e  a c o n s e r v a t i v e  approach 
t o  ou r  n a t i o n ' s  un ique  a q u a t i c  s i tes .  I have  c a r e f u l l y  weighed 
a l l  a s p e c t s  o f  t h e  proposed pe rmi t  and cons ide red  b o t h  i t s  s i t e  
s p e c i f i c  and p r e c e d e n t i a l  i m p l i c a t i o n s .  I a m  convinced  t h a t  
a p p r o v a l  o f  t h e  p r o j e c t ,  g iven  t h e  e x i a t i n g  u n c e r t a i n t i e s  and 
a l t e r n a t i v e # ,  would have  u n a c c e p t a b l e  a d v e r s e  env i ronmenta l  
consequences. 

c. .. ., 



PROJECT DESCRIPTION AND HISTORY 

LJ Pyramid propbses  t o  f i l l  32 a c r e s  o f  we t lands  i n  Sweedens 
Swamp i n  A t t l e b o r o ,  Massachuse t t s  t o  b u i l d  a r e g i o n a l  shoppinp 
mall. (See F igu re s  1-11.) I f  p e r m i t t e d ,  t h i s  would b e  t h e  l a r g e s t  
a u t h o r i z e d  wet lands  f i l l  p r o j e c t  i n  Massachuse t t s  i n  over  f i v e  
y e a r s .  Pyramid proposes  t o  m i t i g a t e  t h e  a d v e r s e  impacts  on 
wa te r  q u a l i t y  and wet lands  by excava t i ng  t h i r t e e n  a d d i t i o n a l  a c r e s  
o f  we t lands  and n i n e  acres o f  up lands  o n s k t e  t o  c r e a t e  a r t i f i c i a l  
we t lands .  The a l t e r a t i o n  of  t h e  t h i r t e e n  a d d i t i o n a l  a c r e s  of 
n a t u r a l  we t lands  i s  r equ i r ed  t o  p r o v i d e  o n s i t e  c a p a b i l i t y  f o r  
t h e  s t o r a g e  and t r e a t m e n t  o f  s tormwater  runof f  from t h e  develop- 
ment. C r e a t i o n  o f  t h i r t y  s i x  a d d i t i o a a l  a c r e s  o f  we t lands  o f f s i t e  
would a l s o  be  a t t empted .  

Pyramid f i r s t  f o r m a l l y  p r e sen t ed  i ts  p r o p o s a l ,  which a t  t h e  
t i n e  i nc luded  o n l y  o n s i t e  m i t i g a t i o n ,  t o  t h e  f e d e r a l  agenc i e s  i n  
May o f  1984. EPA and t h e  U.S. F i s h  and W i l d l i f e  S e r v i c e  (FWS) 
exp re s sed  concern  o v e r  t h e  l o s s  of we t landr  I /  and r eques t ed  t h a t  
t h e  Corps o f  Eng inee r s  (Corps)  e x e r c i s e  i t s  a i s c r e t i o n  t o  r e q u i r e  
an. i n d i v i d u a l  p e m i t .  The Corps ag reed  and s o  n o t i f i e d  Pyramid; 
t h e  permi t  a p p l i c a t i o n  w a s  submi t t ed  i n  Augurt o f  1984. A f t e r  
p a r t i c i p a t i n g  wi th  Pyramid, t h e  Corps and  N S  i n  a n  e v a l u a t i o n  of  
t h e  w i l d l i t e  h a b i t a t  v a l u e  o f  t h e  s i t e ,  EPA wrote let ters t o  t h e  
Corps a g a i n  e x p r e s s i n g  concern  o v e r  t h e  impac t s  o f  t h e  p r o p o s a l ,  
e v p h a s i z i n g  t h e  presumption i n  t h e  s e c t i o n  404(b) (1  ) Guide l i ne s  
t h a t  p r a c t i c a b l e  a l t e r n a t i v e s  are preaumed t o  e x i s t  f o r  non-water 

b dependent  a c t i v i t i e s  ( ruch  a s  shopping malls) i n  s p e c i a l  a q u a t i c  
s i t e s  (e .g. ,  we t l ands ) .  The Corps h i r e d  a c o n s u l t a n t  t o  examine 
the q u e s t i o n  o f  p r a c t i c a b l e  a l t e r n a t i v e s ;  h i s  J a n u a r y ,  1985 r e p o r t  

. conc luded  t h a t  b o t h  Sweedens Swamp and a r i t e  i n  North  At t l ehorough  
were f e a s i b l e  f o r  development o f  r e g i o n a l  shopping malls. New 
England Development, a competing d e v e l o p e r ,  p roposer  t o  b u i l d  a  
shoppinp mall a t  t h e  North A t t l e b o r o u g h . s i t e .  

I n  A p r i l  o f  1985 Pyramid added a p r o p o r a l  f o r  o f f s i t e  
m i t i g a t i o n  to  t h e  p ro j ec t . .  The Corp 'a  D i v i s i o n  Engineer  i n  Fay 
of  1985 p repa red  a recommendation t h a t  t h e  pe rmi t  b e  d e n i e d ,  con- 
c l u d i n g  t h a t  Sweedenr Swamp p r o v i d e s  e x c e l l e n t  w i l d l i f e  h a b i t a t  
f o r  speciaa. af ,.lnrrb.l.mpo:tance.. , Wps Headquar te r s  i n  Washington,  
D.C. , a f t e r  r ev i ewing  t h e  D i v i s i o n ' s  recornmeadat i o n ,  determined 
t h a t  m i t i g a t i o n  c o u l d  make t h e  a p p l i c a n t ' s  p roposa l  t h e  a l t e r -  
n a t i v e  w i t h  t h e  lear t  a d v e r s e  e f f e c t  on the a q u a t i c  environment 
and d i r e c t e d  t h e  D i v i r i o n  Efiuineer t o  p r e p a r e  a  n o t i c e  of  i n t e n t  
t o  i s s u e  a permi t .  

I . /  EPA 'a  sect i o n  404(b) (1 ) G u i d e l i n e s ,  which p r o v i d e  s u b s t a n t  i v e  - 
errvi ronmenta l  cr i ter ia  used i n  s e c t i o n  404 p e r m i t t i n g  d e c i s i o n s ,  

c l a s s i f y  w e t l a n d r  a s  " s p e c i a l  a q u a t i c  s i t e a , "  and c h a r a c t e r i z e  t h e i r  
d e g r a d a t i o n  o r  d e s t r u c t i o n  as "among t h e  most s e v e r e  env i ronmenta l  
impacts covered  by t h e s e  Guide l ines . "  
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The Corps Divis ion prepared a proposed permi t ,  bu t  p r e d i c a t e <  
permit  i s suance  on t h e  expected succes s  of o n s i t e  and o f f s i t e  
m i t i g a t i o n  and on s t e p s  t o  improve water  q u a l i t y .  The proposed 'Q 

permit  con t inued  ' to  c h a r a c t e r i z e  Sweedens Swamp a s  an  e x c e l l e n t  
w i l d l i f e  h a b i t a t .  

E P A ' s  Regional  Adminis t ra tor  (Region I )  Michael R. Deland , 
i n i t i a t e d  s e c t i o n  404(c)  a c t i o n  on J u l y  23, 1985 by provid ing  
t o  t h e  Corps and t h e  a p p l i c a n t  t h e  o p p o r t u n i t y  f o r  c o n s u l t a t i o n  
on t h e  d i scha rge .  FWS' Regional  D i r e c t o r ,  by l e t t e r  of J u l y  25,  
1985, i n d i c a t e d  h i s  suppor t  f o r  EPA's a c t i o n  because  t h e  p r o j e c t  
would r e s u l t  i n  " s i g n i f i c a n t  avo idab le  adve r se  impacts t o  w i l d l i f e  
and t o  t h e  wet land h a b i t a t  upon which t h a t  w i l d l i f e  depends." 
The Region en t e red  i n t o  d i s c u s s i o n s  wi th  Pyramid and conducted a  
p u b l i c  hea r ing  a t  which both s u p p o r t e r s  and opponents  of  Pyramid's  
m a l l  spoke ( t h e  m a j o r i t y  a t t e n d i n g  favored  t h e  m a l l ) .  Over 1200 
comments were r ece ived  du r ing  t h e  pub l i c  c o m e n t  per iod .  A f t e r  
c o n s i d e r i n g  t h i s  i n f o r m a t i o n ,  and comments rece ived  by t h e  Corps 
on Pyramid's  o f f s i t e  m i t i g a t i o n  p l a n ,  t h e  Regional  Adminis t ra tor  
on March 4 ,  1986 made a  recommended de t e rmina t ion  t o  p r o h i b i t  
t h e  s p e c i f i c a t i o n  of Sweedens Swamp a s  a d i s p o s a l  s i t e  f o r  f i l l  
m a t e r i a l .  

The Recommended Determinat ion (RD) w a s  r ece ived  i n  FPA 
Headquar te rs  on March 5 ,  1986, and t h e  . a d m i n i s t r a t i v e  record was 
r ece ived  on March 14 ,  1986. Meetings were h e l d  by t h e  A s s i s t a n t  
Admin i s t r a to r  o f  E x t e r n a l  A f f a i r s  and by s t a f f  i n  EPA Headquarter  
w i t h  r e p r e s e n t a t i v e s  of Pyramid on March 21 and 25 ,  1986, and 
wi th  Department of  ArmyICorps of Engineers  on March 27  and A p r i l  fT/ 
1986. Meetings were a l s o  h e l d  w i t h  environmental  and community 
i n t e r e s t  groups on March 21 ,  wi th  r e p r e s e n t a t i v e s  of New England 
Development on March 26, and wi th  S t a t e  and l o c a l  r e p r e s e n t a t i v e s  
on A p r i l  4 ,  1986. I n  a d d i t i o n ,  s e v e r a l  meet ings  were he ld  wi th  
members o f  t h e  U.S. Congress d u r i n g  t h e  Headquar te rs '  review of 
t h i s  case .  Thousand8 o f  l e t t e r s  were r ece ived  s u p p o r t i n g  t h e  
b u i l d i n g  o f  t h e  mall; hundreds were r ece ived  s u p p o r t i n g  a  p roh i -  
b i t i o n  o f  t h e  d i s c h a r g e .  

The A a r i s t a n t  A d m i n i s t r a t o r  f o r  E x t e r n a l  A f f a i r s  v i s i t e d  
 weede ens Swamp, t h e  North A t t l ebo rough  Mall s i t e ,  and . t h e  p ro -  
posed T i f f a n y  S t r e e t  o f f s i t e  m i t i g a t i o n  area w i t h  EPA Region I 
s t a f f  on November 20,  1985. 

Appendix A c o n t a i n s  a month-by-month chronology o f  t h i s  c a s e .  



DESCRIPTION OF SITE 

'L, The detailed d e s c r i p t i o n  o f  t h e  82-ac re  s i t e  and i t s  p r e s e a t  
v a l u e s  which a p p e a r s  a t  S e c t i o n  111 of t h e  recommended determina-  
t i o n  i s  h e r e b y  i n c o r p o r a t e d  by r e f e r e n c e .  The key p o i n t s  a r e  
summarized below. 

The 49.5 a c r e s  o f  we t lands  on t h e  proposed p r o j e c t  s i t e  a r e  
c l a s s i f i e d  a s  p a l u s t r i n e  f o r e s t e d ,  hardwood dec iduous ,  s e a s o n a l l y  
f l ooded .  They a r e  c h a r a c t e r i z e d  by a f o r e s t  canopy c o n s i s t i n g  
p redomina te ly  o f  red  maple t r e e s  ove r  s h r u b  and herbaceous  l a y e r s .  
There  a r e  smaller a r e a s  o f  emergent  we t l and ,  s h r u b  swamp, s t r e a m s ,  
and s t a n d i n g  wa t e r  i n  p a r t  o f  t h e  we t l and ,  which p rov ide  more 
d i v e r s i t y  t o  t h e  h a b i t a t .  

The f o r e s t e d  we t l ands  o f  t h e  s i t e  have  e x c e l l e n t  v e r t i c a l  
s t r u c t u r e  and p rov ide  h a b i t a t  f o r  s e v e r a l  m i g r a t o r y  b i r d  s p e c i e s  
and a v a r i e t y  o f  r e s i d e n t  mammals and amphibians.  The we t lands  
a l s o  p r o v i d e  v a l u a b l e  summer h a b i t a t  f o r  many b i r d s  from su r -  
rounding a r e a s  which seek t h e  abundan t  food s o u r c e s  ( f r u i t s  and 
i n s e c t s )  a s  w e l l  a s  t h e  shade  and d r i n k i n g  water found t h e r e .  
B i rd s  obse rved  u s i n g  t h e  s i t e  i n c l u d e  ma l l a rd  and b l a c k  ducks ,  
t h e  red-shou ldered  hawk and t h e  red-  t a  i l e d  hawk ( a v i a n  p r e d a t o r s  
t h a t  f e ed  on s m a l l  mammals t h a t  i n h a b i t  wooded swamps), t h e  swamp 
spar row,  t h e  Kentucky w a r b l e r  and t h e  common y e l l o w t h r o a t .  A 
f u l l  l i s t  of  a l l  t h e  s p e c i e s  obse rved  u s i n g  t h e  s i t e  is inc luded  
i n  t h e  recommended d e t e r m i n a t i o n .  

L E x t e n s i v e  a d j a c e n t  development ha s  made Sweedens Swamp an 
i s o l a t e d  o r  " i s l a n d "  w i l d l i f e  h a b i t a t .  While t h i s  may res t r ic t  
t h e  number o f  s p e c i e s  u s i n g  t h e  s i t e ,  i t s  s i z e  is s u f f i c i e n t  t o  
m a i n t a i n  a d i v e r s e  r e s i d e n t  w i l d l i f e  popu l a t i on .  I s l a n d  ecosys tems 
i n  h i g h l y  deve loped  areas are i m p o r t a n t  because  t h e y  p r o v i d e  t h e  
l a s t  r emain ing  h a b i t a t  f o r  s p e c i e s  t h a t  have  been e x t e n s i v e l y  
d i s t u r b e d .  

The Corps and  t h e  EWS c h a r a c t e r i z e  t h e  s i t e ' s  w i l d l i f e  h a b i t a t  
a s  e x c e l l e n t .  EWS d e s i g n a t e s  t h e  s i t e  a s  Resou rce .Ca t ego ry  2 , .  
t h e  second h i g h e s t  i n  i t s  sys tem f o r  c l a s s i f y i n 8  h a b i t a t .  The 
>fassachuse t tm D i v i s i o n  o f  F i s h e r i e s  and W i l d l i f e  i d e n t i f i e s  t h e  
a r e a  a a  a " 'Rfgh-qrurf ty  red maple  'swamp." €PA concu r s  t h a t  
Sweedens Swamp p r o v i d e s  e x c e l l e n t  w i l d l i f e  h a b i t a t .  

A number o f  commenters have  c h a r a c t e r i z e d  Sweedens Swamp as  a 
"dump." T r a s h  and d e b r i s  a r e  p r e s e n t  a t  th.e s i t e ,  p r i m a r i l y  a l ong  
t h e  h i g h l y  v i s i b l e  p e r i m e t e r  and  on t h e  d i s t u r b e d  up land  p o r t i o n s  
o f  t h e  s i t e .  However, o n l y  a few s c a t t e r e d  p i l e s  o f  d e b r i s  l i t c e r  

. t h e  i n t e r i o r  o f  t h e  w e t l a n d ;  EPA estimates t h a t  d u m p i ~ g  d i r e c t l y  
a f f e c t s  less t h a n  one  t e n t h  o f  t h e  e n t i r e  8 2 - a c r e  r i t e ,  l i t t l e  o f  
t h a t  w e t l a n d s .  Al though u n s i g h t l y  t o  t h e  casual o b r e r v e r ,  t h e  
r e f u s e  h a s  l i t t l e  d i r e c t  b e a r i n g  on t h e  we t land  v a l u e s  provided bv  
Sweedens Swamp, P a r t s  o f  Sweedens Swamp have  a lso  been s u b j e c c  t o  
o t h e r  forms o f  human d i s t u r b a n c e ,  f o r  example ,  pav ing  and motor 



b ike s .  While t h i s  may have some impact on s p e c i e s  u s i n g  t h e  
s i t e ,  t h e  Corps found t h a t  " l a r g e  segments o f  wet land remain <.2 
r e l a t i v e l y  i s o l a t e d  from human impact." EPA ag ree s  t h a t  t h e  
h a b i t a t  v a l u e s  have no t  been s i g n i f i c a n t l y  a l t e r e d  by t h i s  
d i s t u r b a n c e .  , . 

Pyramid and o t h e r s  have  d e s c r i b e d  t h e  s i t e  a s  a  we t land  
" i n  name only"  and contended t h a t  i t  "does no t  f u n c t i o n  a s  a  
t r u e  wet land."  These a s s e r t i o n s  a r e  i n c o r r e c t .  Rased on t h e  
i n f o r m a t i o n  i n  t h e  r eco rd  conce rn ing  s o i l  c h a r a c t e r i s t i c s ,  
v e g e t a t i o n  and h y d r o l o g i c  regime,  Sweedene Swamp i s  a  t y p i c a l  
New England red  maple swamp which p rov idee  e x c e l l e n t  w i l d l i f e  
h a b i t a t .  €PA does  n o t  concur  t h a t  Sweedens Swamp is a  
d y s f u n c t i o n a l  o r  low q u a l i t y  wet land.  

Sweedens Swamp is a l s o  an  e f f e c t i v e  area f o r  s t o r i n g  f l ood  
w a t e r  and modera t ing  peak f lows.  S i n c e  t h e  a r e a  d r a i n i n g  i n t o  
t h e  we t l ands  is  r e l a t i v e l y  small, t h e s e  h y d r o l o g i c  v a l u e s  a r e  
impor t an t  p r i m a r i l y  when cons ide r ed  cumula t i ve ly .  I n  terms of  
g roundwate r ,  t h i s  s i t e  a c t s  main ly  a s  a  d i s c h a r g e  area r a t h e r  
t h a n  a r e c h a r g e  a r e a .  

Because a t  least 30% o f  t h e  t o t a l  a n n u a l  f l ow  e n t e r i n g  t h e  
s i t e  h a s  t h e  o p p o r t u n i t y  t o  c o n t a c t  v e g e t a t i o n ,  Sweedens Swamp 
h a s  t h e  c a p a b i l i t y  t o  remove wa t e rbo rne  p o l l u t a n t s  and t o  improve 
w a t e r  q u a l i t y .  

I n  summary, Sweedens Swamp p r o v i d e s  many we t l and  v a l u e s  such 4 
a s  w i l d l i f e  h a b i t a t ,  food c h a i n  p r o d u c t i o n ,  n a t u r a l  f l o o d  s t o r a g e ,  
groundwater  d i s c h a r g e ,  and w a t e r  q u a l i t y  r enova t i on .  While i t  i s  
n e i t h e r  a un ique  wet land n o r  h a b i t a t  f o r  endangered s p e c i e s ,  t h i s  
d o e s  n o t  mean t h a t  Sweedens Swamp i s  unworthy o f  p r o t e c t i o n  under 
t h e  Clean Water  A c t .  Average h e a l t h y  f u n c t i o n i n g  w e t l a n d s ,  such 
as  Sweedens Swamp, compr i se  t h e  b u l k  o f  o u r  n a t i o n ' s  wet land 
w i l d l i f e  h a b i t a t .  



IV. ADVERSE EFFECTS OF THE PROJECT 

C o n s t r u c t i o n  of  a  l a r g e  shopping c e n t e r  a t  Sweedens Swamp 
would d r a s t i c a l l y  change t h e  hydro logy ,  s o i l s ,  and b io logy  o f  
t h e  a r e a .  - . 

The l o c a t i o n  o f  t h e  mall b u i l d i n g ,  pa rk ing  l o t ,  and a c c e s s  
roads  a r e  shown on F igu re  111. The wes te rn  wetland b a s i n  would 
be  comple te ly  f i l l e d .  The ma l l  i t s e l f  would r e s u l t  i n  t h e  f i l l i n g  
of  32 a c r e s  of  f o r e s t e d  we t lands .  T h i r t e e n  a d d i t i o n a l  a c r e s  o f  
f o r e s t e d  we t l ands  would be  excava ted  o r  o t h e r w i s e  a l t e r e d  t o  
c r e a t e  marsh a s  p a r t  of  t h e  proposed o n s i t e  ( i . e .  work a d j a c e n t  
t o  t h e  m a l l )  m i t i g a t i o n .  

The proposed o n s i t e  m i t i g a t i o n ,  i f  s u c c e s s f u l ,  would r e s u l t  
i n  t h e  conve r s ion  of 13 a c r e s  of f o r e s t e d  we t lands  and n i n e  
a c r e s  o f  up lands  t o  22 a c r e s  o f  emergent w e t l a n d s ,  s h r u b  swamp 
and open water. Four a c r e s  o f  t h e  e x i s t i n g  f o r e s t e d  we t lands  
would be  p r e se rved  w i t h i n  t h e  proposed o n s i t e  m i t i g a t i o n  a r e a .  
Thus,  o f  t h e  e x i s t i n g  49.5 a c r e s  of  f o r e s t e d  w e t l a n d s ,  o n l y  f o u r  
and a  h a l f  a c r e s  would remain a f t e r  t h e  c o n s t r u c t i o n  of  t h e  
shopping mall a s  w e l l  a s  t h e  o n s i t e  m i t i g a t i o n .  (The o n s i t e  
m i t i g a t i o n  was d e s i g n e d ,  a t  l e a s t  i n  p a r t ,  to  p r o v i d e  nece s sa ry  
r e s t o r a t i o n  o f  f l o o d  s t o r a g e  c a p a c i t y  and t o  hand l e  new water . 
p o l l u t i o n  from t h e  
proposed ma l l . )  

A. W i l d l i f e  E f f e c t s  

A s  d i s c u s s e d  i n  S e c t i o n  111,  Sweedens Swamp p r o v i d e s  a  l a r g e ,  
d i v e r s e  h a b i t a t  f o r  a v a r i e t y  of  w i l d l i f e ,  p a r t i c u l a r l y  s p e c i e s  of 
b i r d s ,  small mammals, and amphib ians ,  t h a t  a r e  t y p i c a l  o f  New 
England f o r e s t e d  swamps. A s u b s t a n t i a l  p a r t  o f  t h i s  h a b i t a t  would 
b e  e l i m i n a t e d  o r  a l t e r e d .  The numer i ca l  h a b i t a t  a s sessment  model 
(Appendix 8) c o n f i r m s  t h a t  t h e  proposed p r o j e c t  would a d v e r s e l y  
a f f e c t  w i l d l i f e  v a l u e s ,  th rough  t h e  l o s s  o f  bo th  wet land and upland 
h a b i t a t .  The re  would be  a n  o u t r i g h t  l o s s  o f  45 a c r e s  o f  f o r e s t e d  
w e t l a n d ,  and a s i g n i f i c a n t  loss o f  t h e  e x i s t i n g  v a l u e  of  w i l d l i f e  
h a b i t a t  as i l l u s t r a t e d  by t h e  model. The proposed shopping  mal l  
would a f f e c t  w i l d l i f e  t h a t  c u r r e n t l y  u t i l i z e s  Sweeden Swamp and 
would also a l t e r  a v a f I a b I e  w i I d l i f e  h a b i t a t .  

C o n s t r u c t i o n  a c t i v i t i e s  w i t h i n  t h e  proposed mall s i t e  would 
c o n v e r t  32 acres of f o r e s t e d  we t l ands  t o  up lands  which,  f o r  t h e  
most p a r t ,  w i l l  b e  non-vepe ta ted  impervious  s u r f a c e s .  The observed 
mammal s p e c i e s  would retreat  from c o n s t r u c t i o n  a c t i v i t i e s .  How- 
e v e r ,  a s  p r e v i o u s l y  discussed, Sweedens Swamp is  a n  i s l a n d  h a b i t a t  
and i s  not connec ted  t o  a d j a c e n t  h a b i t a t s .  When c o n r t r u c t i o n  on 
t h e  mall s i t e  b e g i n s ,  mammals w i l l  b e  d i s p e r s e d  i n t o  remaining 
p o r t i o v s  o f  Sweedens Swamp (depend ing ,  o f  c o u r s e ,  upon how much o f  
t h e  o n s i t e .  m i t  i g a t  i o n  i s  completed b e f o r e  c o n s t r u c t  i on )  and away 
from Sweedens Swamp. S i n c e  t b e  a r e a s  i n  t h e  v i c i n i t y  t h a t  might  
p r o v i d e  h a b i t a t  f o r  mammals d i s p l a c e d  from Sweedens Swamp are  





not  connec ted ,  i t  may be assumed t h a t  some of  t h e  mammals 
d i s p l a c e d  from Sweedens Swamp would p e r i s h .  Cons t ruc t i on  a c t i -  

L v i t i e s  would a l s o  d i s p l a c e  t h e  b i r d  s p e c i e s  observed i n  Sweedens 
Swamp. 

The d i sp i acemen t  would p a r t i c u l a r l y  a d v e r s e l y  a f f e c t  n e s t i n g  
s p e c i e s ,  such  as t h e  n o r t h e r n  f l i c k e r ,  g r ay  c a t b i r d ,  song sparrow 
and wh i t e -b r ea s  t e d  n u t h a t c h ,  and s p e c i e s  which p r e f e r  f o r e s t e d  
we t l ands ,  such a s  t h e  red-shou ldered  hawk and t h e  Kentucky wa rb l e r .  
The remainder o f  t h e  observed b i r d  s p e c i e s  a r e  g e n e r a l i s t s  and 
less s p e c i f i c  i n  t h e i r  h a b i t a t  r equ i rement .  T h e r e f o r e ,  i t  is- 
assumed t h a t ,  once  d i s p l a c e d ,  t h e s e  s p e c i e s  w i l l  have  a  b e t t e r  
chance  of  f i n d i n g  replacement  h a b i t a t .  

I n  a d d i t i o n  t o  a f f e c t i n g  w i l d l i f e  t h a t  c u r r e n t l y  u t i l i z e s  
Sweedens Swamp, t h e  p r o j e c t  w i l l  a l s o  a l t e r  a v a i l a b l e  w i l d l i f e  
h a b i t a t .  From a  broad p e r s p e c t i v e ,  t h e  l o s s  o f  f o r e s t e d  wetland 
h a b i t a t  would be  permanent (w i th  o r  w i thou t  t h e  proposed mi t i ga -  
t i o n ) .  From t h e  mid-1950 's  t o  t h e  mid-1970 's  t h e  U.S. l o s t  ove r  
s i x  m i l l i o n  a c r e s  of  f o r e s t e d  we t lands .  Many Massachuse t t s  Con- 
s e r v a t i o n  Commissions, appo in t ed  b o d i e s  r e s p o n s i b l e  f o r  c a r r y i n g  
o u t  P a s s a c h u s e t t s '  we t l ands  l a w  a t  t h e  l o c a l  l e v e l ,  have  expressed  
g r a v e  concern  o v e r  t h e  p o t e n t i a l  l o s s  o f  t h i s  amount o f  wooded 
swamp, as w e l l  a s  i t s  p r e c e d e n t i a l  e f f e c t .  

Pyramid p ropose s  t o  a t t e m p t  t o  compensate f o r  a d v e r s e  w i l d l i f e  
impacts  a t  t h e  s i t e  by a l t e r i n g  e x i s t i n g  we t land  h a b i t a t  and b y  
c r e a t i n g  we t l ands  from upland a r e a s .  T h i s  a t t e m p t  a t  compensat ion 

ii i n v o l v e s  b o t h  " o n s i t e  m i t i g a t i o n "  ( i . e . ,  work a d j a c e n t  t o  t h e  n a l l  
i t s e l f )  and " o f f s i t e  m i t i g a t i o n "  ( i . e . ,  work a t  a  sand a n d . g r a v e 1  
mining s i t e  on T i f f a n y  S t r e e t a p p r o x i m a t e l y  2 miles from t h e  pro- 
posed mall s i t e ) .  

Turn ing  f i r s t  t o  o n s i t e  m i t i g a t i o n ,  Pyramid ' s  p roposa l  
c o n s i s t s  o f  a t t e m p t i n g  t o  c r e a t e  emergent  marsh ,  s h r u b  swamp and 
open w a t e r  from e x i s t i n g  wooded wet land  and up land .  Because o n l y  
f o u r  a c r e s  o f  t h e  we t land  would be  l e f t  i n  i t s  n a t u r a l  s t a t e ,  t h e  
i n i t i a l  d r e d g i n g  and f i l l i n g  o f  t h e  s i t e  would d e s t r o y  n e a r l y  a l l  
i t s  e x i s t i n g  v a l u e  f o r  w i l d l i f e .  The o n s i t e  m i t i g a t i o n  a r e a  would 
a l s o  have  minimal  v a l u e  immedia te ly  a f t e r  e x c a v a t i o n  and r eg rad  i n p  . 
I f  wetland, v e g e t a t i o n .  fin t h e . m i t i g a t i o n  a r e a  were s u c c e s s f u l l y  
e s t a b l i s h e d ,  w i l d l i f e  would p robab ly  b e g i n  t o  r e s e t t l e  i n  t h e  
a r e a ;  however,  t h e  d e g r e e  o f  r e s e t t l e m e n t  may be  a f f e c t e d  d u e  
t o  g r e a t e r  d i s t u r b a n c e  from t h e  a c t i v i t y  a t  t h e  mall. The low 
p r o f i l e  emergent  w e t l a n d s  ?reposed f o r  t h i s  area would no t  b u f f e r  
w i l d l i f e  from d i s t u r b a n c e  o f  t h e  highways (much less from t h e  
mall i t s e l f )  as e f f e c t i v e l y  a s  t h e  e x i s t i n g  wooded h a b i t a t  does .  
Even i f  s u c c e s s f u l l y  e s t a b l i s h e d ,  t h e  o n s i t e  w e t l a n d s  would be  
s u b s t a n t i a l l y  smaller and of a  d i f f e r e n t  t y p e  t h a n  t h o s e  l o s t .  
The v e g e t a t i o n  i n  t h e s e  w e t l a n d s ,  a l t h o u g h  p o t e n t i a l l y  producing 
more pounds p e r  a c r e  p e r  y e a r ,  would e x h i b i t  less s p a t i a l  h e t e r o -  
g e n e i t y ,  s t r u c t u r a l  d i v e r s i t y ,  and s t a n d i n g  biomass  t han  t h e  
e x i s t i n g  swamp. F u r t h e r ,  t h e s e  new w e t l a n d s  would n o t  p rov ide  



h a b i t a t  f o r  t h e  same numbers and t y p e s  of s p e c i e s  d i s p l a c e d  o r  .d 

e l i n i n a t e d .  The . h a b i t a t  a s s e s s m e n t  a l s o  shows t h a t  t h e r e  
would b e  a s u b s t a n t i a l  d r o p  i n  b o t h  w e t l a n d  a c r e s  ( -23 )  and w i l d -  
l i f e  h a b i t a t  . v a i u e s .  2 /  - 

I n  a n  a t t e m p t  t o  o f f s e t  t h e  n e t  l o s s  o f  h a b i t a t  v a l u e  a t  Sweedens 
Swamp, Pyramid p roposed  a d d i t i o n a l  o f f s i t e  m i t i g a t i o n .  T h i s  a d d i -  
t i o n a l  m i t i g a t i o n  would o c c u r  a t  a l o c a t i o n  two miles away where 
Pyramid would a t t e m p t  to  c r e a t e  3 6 - a c r e s  o f  emergent  w e t l a n d s ,  
s h r u b  swamp and open water from a n  e x i s t i n g  30 a c r e s  o f  up land  and 
6  a c r e s  o f  open w a t e r .  The h a b i t a t  a s s e s s m e n t  model i n d i c a t e s  t h a t ,  
e v e n  i f  100% s u c c e s s f u l ,  t h e  n e t  i n c r e a s e  i n  h a b i t a t  v a l u e s  a t  t h i s  
o f f s i t e  l o c a t i o n  would n o t  compensa te  f o r  t h o s e  l o s t  a t  t h e  proposed 
s h o p p i n g  m a l l  s i t e .  Al though Pyramid p l a n s  t o  p r o v i d e  a n e t  i n c r e a s e  
of  s i x  a c r e s  o f  w e t l a n d  u n d e r  i t s  m i t i g a t i o n  p r o p o s a l ,  a n y  i n c r e a s e  
i n  w e t l a n d  a c r e a g e  (or n u m e r i c a l  h a b i t a t  v a l u e s )  w i l l  come a t  t h e  
e x p e n s e  of  e x i s t i n g  w e t l a n d  and u p l a n d  areas and t h e i r  r e s p e c t i v e  
n u m e r i c a l  h a b i t a t  v a l u e s .  Pyramid h a s  s t a t e d  t h a t ,  u n l e s s  r e q u i r e d  
by  EPA p u r s u a n t  t o  i t s  s e c t i o n  4 0 4 ( c )  a u t h o r i t y ,  i t  would n o t  have  
t h e  o f f s i t e  m i t i g a t i o n  i n  p l a c e  and  f u n c t i o n i n g  p r i o r  t o  b e g i n n i n g  
work a t  Sweedens Swamp. 

A s  p r e v i o u s l y  m e n t i o n e d ,  t h e  p roposed  o n s i t e  and  o f f s i t e  
w e t l a n d s ,  i f  s u c c e s s f u l ,  would p r o v i d e  h a b i t a t  f o r  a d i f f e r e n t  
s p e c i e s  mix t h a n  t h a t  c u r r e n t l y  u t i l i z i n g  Sweedens Swamp. These  
i n c l u d e  w a t e r f o w l ,  s h o r e b i r d s  a s  w e l l  as a p o t e n t i a l l y  d i f f e r e n t  - s p e c i e s  mix  o f  mammals, r e p t i l e s  and amphib ians .  However, many 
o f  t h e  small mammals and b i r d  s p e c i e s  t y p i c a l  o f  Sweedens Swamp 
would n o t  u s u a l l y  u s e  t h e  n e w , w e t l a n d s .  W h i l e  some s p e c i e s  o f  
w i l d l i f e  m i g h t  m i g r a t e  t o  t h e  c r e a t e d  w e t l a n d s ,  t h e i r  numbers and 
v a r i e t y  would n o t  be  t h e  same as  e x i s t  a t  Sweedens Swamp. A r e c e n t  
s t u d y  3 /  i n  M a s s a c h u s e t t s  s u g g e s t s  t h a t  b r e e d i n g  b i r d  communi t ies  
i n  t o r e s t e d  w e t l a n d s  are s i g n i f i c a n t l y  r e l a t e d  t o  v e g e t a t i o n  
s t r u c t u r e  and  h y d r o l q y .  The s t u d y  found t h a t ,  g e n e r a l l y ,  t h e  
mos t  s t r u c t u r a l l y  d i v e r s e  a n d  most p o o r l y  d r a i n e d  f o r e s t e d  w e t l a n d  
s i t e s  ( s u c h  as Sweedens Swamp) h a v e  t h e  most a b u n d a n t  and d i v e r s e  
b r e e d i n g  b i r d  p o p u l a t i o n s .  I n  a d d i t i o n ,  r a p t o r s  ( p r e d a t o r y  b i r d s )  
s u c h  a s - t h e  r e d - s h o u l d e r e d  hawks o b s e r v e d  a t  Sweedens Swamp would 
b e  e s p e c i a l l y  a f f e c t e d .  Recent  r e s e a r c h  by  t h e  USFWS - 4 /  i n  

2 1  T h i s  n e t  l o s s  i s  d e m o n s t r a t e d  n u m e r i c a l l y  i n  Appendix F. - 
However, as t h e  Appendix  e x p l a i n s ,  t h e  resul ts  o f  t h e  

n u m e r i c a l  h a b i t a t  a s s e s s m e n t  must  i n  a n y  case b e  v iewed w i t h  
c a u t i o n  b e c a u s e  s e v e r a l  f a c t o r s  may a f f e c t  t h e  p r e c i s i o n  and  
a c c u r a c y  o f  t h e  r e s u l t s .  

3 /  S w i f t ,  B.L., J'.S. L a r s o n a n d  R.M. DeGraff .  1984. R e l a t i o n s h i ?  - 
of  B r e e d i n g  B i r d  D e n s i t y  and D i v e r s i t y  t o  H a b i t a t  v a r i a b l e s  

i n  F o r e s t e d  W e t l a n d s .  The Wi l son  B u l l e t i n ,  Vol. 9 6 ( 1 )  : 48-59. 
'd 

4; USRJS R e s e a r c h  I n f o r m a t i o n  B u l l e t i n  No. 85-19 ,  November 1 9 9 5 .  - 



connecticut indicates '  t ha t  these predatory b i rds  a r e  consis tent ly  
associated with mature, bottomland f o r e s t s  and may be par t i cu la r ly  

L s e n s i t i v e  t o  land pa t te rn  changes i n  t h e i r  hab i ta t s .  

B. Hydrological Effec ts  

Based on the  record, the  impacts to  surface  water qua l i ty  from 
the proposed projec t  appear t o  be minimal in  comparison t o  other  
sources of contamination t ha t  a l ready e x i s t  i n  t he  Ten Mile 
River watershed, although the  amount of pol lu t ion from the mall 
s i t e  w i l l  increase  the ove ra l l  po l lu tan t  load t o  the  watershed. 
The amount of surface  water degradation r e su l t i ng  from mall con- 
s t ruc t i on  and use w i l l  not i t s e l f  be very s i g n i f i c a n t  i f  e f f e c t t i v e  
erosion and t u r b i d i t y  control  s t ruc tu re s  a r e  i n s t a l l e d  during 
const ruct ion and sur face  water runoff q u a l i t y  i s  maintained a t  
acceptable levels .  I n  view of the  small watershed and associated 
flows and Pyramid's s p e c i f i c  o n - s i t e  p lans ,  no s i g n i f i c a n t  adverse 
e f f e c t s  on downstream flooding a r e  an t ic ipa ted  a s  a  r e s u l t  of 
t h e  completed p ro jec t .  I t  a l s o  appears t h a t  t he re  would not be 
adverse impacts from Pyramid's proposed pro jec t  upon public  
drinking water supp l ies ,  including t he  Seekonk Water D i s t r i c t  
we l l s ,  i f  e f f e c t i v e  erosion and t u r b i d i t y  con t ro l  s t r u c t u r e s  a r e  
i n s t a l l e d  and maintained during const ruct ion and sur face  water 
runoff q u a l i t y  is  maintained a t  acceptable  l e v e l s ,  i n  accordance 
with the  proposed permit condit ions.  

Summary 

'L, Pyramid's proposal would have an immediate and adverse impact 
on w i l d l i f e  hab i t a t .  Th i r ty  two ac re s  of wetland with high hab i ta t  
value would be f i l l e d .  Moreover, the  value of these  wetlands t o  
s t o r e  flood waters ,  discharge groundwater, and maintain water 
q u a l i t y  would be lont .  In order  t o  provide compensatory flood 
s to rage  and at tempt t o  replace  o t h e r  wetland values ,  Pyramid would 
dredge o r  f i l l  a l l  but four  ac r e s  of the  remaining fores ted  wetlands 
and upland. Even anauming f u l l  success of t he  o n s i t e  mi t igat ion 
proposals ,  t h e r e  would be a  ne t  l o s s  of near ly  24 ac r e s  of wetlands 
and a concomitant decreare  i n  t h e  w i l d l i f e  value of t h e  s i t e .  I n  
an attempt t o  provide a d d i t i o n a l  compensation, Pyramid proposes to  
cons t ruc t  36 acre8 of a r t i f i c i a l  wetlands a t  an o f f s i t e  locat ion.  
These wetland*, evwt tF  uuccrssfu~, w u i d  not serve  the  same species  
mix destroyed and the re fo re  would not f u l l y  replace t h e  l o s t  hab i t a t  
va lues  a t  Sweedenr Swamp as ca lcu la ted  by  the  h a b i t a t  evaluat ion 
method (Appendix B) .  Thus, the  o f f s i t e  mi t iga t ion  does not sub- 
s t i t u t e  f o r ,  but  r a the r  seeks t o  compensate f o r ,  t h e  l o s s  of wet- 
lands a t  Sweedens Swamp. 

However, given the  circumstances surroundinfi t h e  Sweedens Swamp 
s i t e ,  i t  does not appear ,  based upon a v a i l a b l e  information,  tha t  
t h e  proposed At t leboro  Mall p ro j ec t  w i t h  s u c c ~ s s f u l  o n s i t e  mit iga-  
t i on  would m a t e r i a l l y  adverse ly  a f f e c t  downatream water q u a l i t y ,  
f looding o r  dr inkinu water suppl ies .  



I n  s h o r t ,  t h e  proposed m a l l  p r o j e c t ,  even wi th  s u c c e s s f u l  
o n s i t e  m i t i g a t i o n ,  would have a d v e r s e  impacts  on w i l d l i f e  v a l u e s  -, p r o t e c t e d  by s e c t i o n  404(c )  o f  t h e  Act.  I n  d e t e r m i n i n g  whether  
t h e s e  a d v e r s e - i m p a c t s  a r e  u n a c c e p t a b l e ,  i t  i s  r e l e v a n t  t o  examine 
n e x t  t h e  a v o i d a b i l i t y  of  t h i s  we t l and  l o s s  by rev iewing  whether  
t h e r e  a r e  p r a c t i c a b l e ,  l e s s  e n v i r o n m e n t a l l y  d a m a g i ~ g  a l t e r n a t i v e s  
t o  t h e  proposed p r o j e c t .  



ALTERNATIVES TO THE PROPOSED PROJECT 

A. Why a l t e r n a t i v e s  a r e  re levant  

In deteGUining whether a  proposed p ro jec t  would be l i k e l y  t o  
have an "unacceptable adverse e f f e c t "  on the  aqua t i c  environment, 
EPA must eva lua te  both the  l o s s  of the  resource and  the  unaccept- 
a b i l i t y  of t h a t  loss .  The sec t ion  404(c) regula t ions  s t a t e  t h a t  
re levant  por t ions  of the  sec t ion  404(b) ( 1 )  Guidelines (40 CFR 
Par t  230) should be considered i n  judging the  unacceptabi l i ty  
of a  discharge under sec t ion  404(c).  5/  - 

Concern has been expressed t h a t  EPA i s ,  in  considering t he  
i s s u e  of p r ac t i c ab l e  a l t e r n a t i v e s  i n  a  sec t ion  404(c) a c t i o n ,  i n  
e f f e c t  "second-guessing" the Corps. 

EPA's s t a t u t o r y  r o l e  i s  not  t o  dup l i c a t e  t he  Corps'. exerc ise  
of i t s  s t a t u t o r y  r e s p o n s i b i l i t y  of i s s u i n s  o r  not i s su ing  permits. 
Rather ,  EPA1s s t a t u t o r y  r o l e  is  t o  determine whether f i l l i n g  a  
p a r t i c u l a r  aqua t i c  s i t e  would have an  "unacceptable" adverse e f f e c t  
on t he  resources enumerated i n  s ec t i on  404(c).  A s  a  mat ter  of 
common sense ,  a s  well  a s  regula tory  p r a c t i c e ,  t h e  "accep tab i l i ty"  
of an adverse e f f e c t  may depend on the  ex ten t  t o  which t h a t  e f f e c t  
is  avoidable.  The a l t e r n a t i v e s  p rov i s ions ,  a s  well  a s  o the r  por- 
t i o n s  of t he  s e c t i o n  404 (b ) ( l )  Guidel ines ,  thus a r e  necessa r i ly  
r e levan t  t o  a  s ec t i on  404(c) determination. 

L.4 
Fur ther ,  t h e  mission of EPA is  t o  p ro t ec t  human hea l th  and the  

environment. I n  t h i s  404(c) proceeding, t h e  impact of mi t iga t ion  
i s  a s c i e n t i f i c  assessment f o r  which EPA has p a r t i c u l a r  expe r t i s e .  
The s t a t u s  and uncer ta in ty  of m i t i ga t i on  sc ience  must be evaluated 
i n  the  context  of the  s t a t u s  and c e r t a i n t y  of n a t u r a l  environmental 
va lues  being l o s t .  Becaure the  sc ience  of m i t i ga t i on  i s ,  i n  EPA's 
judgment, uncer ta in  and h igh - r i sk ,  t h e  s ec t i on  G04(c) dec is ion  
must analyze t he  nece s s i t y ,  o r  unavo idab i l l ty ,  of t h e  na tu r a l  wet- 
land l o s s .  

5 /  Sec t i on  231.2(e) de f ines  "unacceptable adverse  e f f e c t "  a s  : - 
i n  a c t  on an a q u a t i c  o r  wetland ecosystem which is 
li f: e l y  t o  r e s u l t  i n  s i g n i f i c a n t  degradat ion of 
municipal water supp l i es  ( inc lud ing  su r f ace  o r  
ground water )  o r  s i g n i f i c a n t  l o s s  of  o r  damage t o  
f i s h e r i e s ,  s h e l l f i s h i n g ,  o r  w i l d l i f e  h a b i t a t  o r  
r e c r e a t  ion a r ea s .  In eva lua t ing  the  unaccep tab i l i ty  
of such impacts,  cons ide ra t ion  should be given t o  
t h e  r e l evan t  por t ions  of t h e  s e c t i o n  404(b) (1)  
gu ide l i ne s  (40 C.F.R. Pa r t  230). 

See a l s o  preamble t o  t h e  r egu l a t i on ,  44 Fed. Reg. 58076 (October 9 ,  
1979). 



The G u i d e l i n e s  implement t h e  CWA's  goa l  of ma in t a in ing  and 
r e s t o r i n g  t h e  c h e m i c a l ,  p h y s i c a l ,  and b i o l o g i c a l  i n t e g r i t y  of t h e  - 
n a t i o n ' s  wa t e r s .  The G u i d e l i n e s  d i r e c t  t h e  avo idance  of wetland 
d e s t r u c t i o n  where' p o s s i b l e ,  through t h e  s o - c a l l e d  " a l t e r n a t i v e s  
t e s t . "  6 1  When-appl ied  t o  w e t l a n d s ,  t h e  a l t e r n a t i v e s  t e s t  s e t s  
f o r t h  ti% r e b u t t a b l e  presumpt ions :  1 )  t h a t  f o r  non-water dependent  
a c t i v i t i e s  ( such  a s  shopping m a l l s )  t h e r e  e x i s t  p r a c t i c a b l e  a l t e r -  
n a t i v e s  t o  t h e  d i s c h a r g e  which do  no t  i nvo lve  w e t l a n d s ;  and 2 )  
t h a t  such  a l t e r n a t i v e s  have  l e s s  a d v e r s e  impact on t h e  a q u a t i c  
ecosys tem.  

The r e b u t t a b l e  presumpt ion t h a t  o t h e r  p r a c t i c a b l e  a l t e r n a t i v e s  
e x i s t  f o r  nonwater  dependent  p r o j e c t s  s e r v e s  two f u n c t i o n s .  F i r s t  
and most i m p o r t a n t l y ,  it d i r e c t s  development away from s e n s i t i v e  
a q u a t i c  r e s o u r c e s .  Second,  i t  r e s e r v e s  such  s i t e s  f o r  p r o j e c t s  
which by t h e i r  n a t u r e  r e q u i r e  a c c e s s  t o  wa t e r .  The presumption 
c o r r e c t l y  and l o g i c a l l y  r e cogn i ze s  t h a t  non-water dependen t  pro- 
j e c t s  can  u s u a l l y  b e  l o c a t e d  someplace  o t h e r  t h a n  w e t l a n d s ,  
whereas  t h e  range  o f  o p t i o n s  f o r  water-dependent  p r o j e c t s  i s ,  by 
d e f i n i t i o n ,  u s u a l l y  more l i m i t e d .  

6 /  S e c t i o n  230.10(a)  p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  - 
1 .  Except  a s  p rov ided  under  s e c t i o n  404(b)(2) [ p e r t a i n i n g  

t o  n a v i g a t i o n )  no d i s c h a r g e  o f  dredged o r  f i l l  m a t e r i a l  
s h a l l  b e  p e r m i t t e d  i f  t h e r e  is a  p r a c t i c a b l e  a l t e r n a t i v e  
t o  t h e  proposed d i s c h a r g e  which would have  less a d v e r s e  *d' 
impact  on t h e  a q u a t i c  e cosys t em,  so l ong  a s  t h e  a l t e r n a -  
t i v e  d o e s  n o t  have  o t h e r  s i g n i f i c a n t  a d v e r s e  env i ronmenta l  
consequences .  

2. ~ n  a l t e r n a t i v e  i s  p r a c t i c a b l e  i f  i t  i a  a v a i l a b l e  and 
c a p a b l e  o f  b e i n g  done ,  a f t e r  t a k i n g  i n t o  c o n s i d e r a t i o n  
c o s t ,  e x i s t i n g  t e c h n o l o g y ,  and l o g i s t i c s  i n  l i g h t  of  
o v e r a l l  p r o j e c t  purposes .  I f  it i s  o t h e r w i s e  a p r a c t i -  
c a b l e  a l t e r n a t i v e ,  a n  a r e a  n o t  p r e s e n t l y  owned by t h e  
a p p l i c a n t  which cou ld  r e a s o n a b l y  b e  o b t a i n e d ,  u t i l i z e d ,  
expanded ,  o r  managed i n  o r d e r  t o  f u l f i l l  t h e  b a s i c  
pu rpose  o f  t h e  proposed a c t i v i t y  may be  c o n s i d e r e d .  

3. Where t h e  a c t i v i t y  a s s o c i a t e d  w i t h  a  d i s c h a r g e  which 
i r  p ropored  f o r  a  s p e c i a l  a q u a t i c  s i t e  [ d e f i n e d  i n  
S u b p a r t  E t o  i n c l u d e  w e t l a n d s )  does  n o t  r e q u i r e  a c c e s s  
o r  p r o x i m i t y  t o  o r  s i t i n g  w i t h i n  t h e  s p e c i a l  a q u a t i c  
s i t e  i n  q u e s t i o n  t o  f u l f i l l  i t s  b a s i c  pu rpose  ( L e e . ,  i s  
n o t  "water dependen t " ) ,  p r a c t i c a b l e  a l t e r n a t i v e s  t h a t  
d o  n o t . i n v o l v e  s p e c i a l  a q u a t i c  s i tes  are  presumed t o  b e  
a v a i l a b l e ,  u n l e s s  c l e a r l y  demons t r a t ed  o t h e r w i s e .  I n  
a d d i t i o n ,  where a  d i s c h a r g e  i s  proposed f o r  a  s p e c i a l  
a q u a t i c  s i t e ,  a l l  p r a c t i c a b l e  a l t e r n a t i v e s  a r e  presumed 
t o  have  l e s s  a d v e r s e  impac t  on  t h e  a q u a t i c  e cosys t em,  
u n l e s s  c l e a r l y  demons t r a t ed  o t b e r w i s e .  

\J 



I n  t h e  p r e s e n t  c a s e ,  one of t h e  most c o n t e n t i o u s  p o i n t s  i s  
t h e  i s s u e  of p r a c t i c a b l e ,  less d a m a ~ i n g  a l t e r n a t i v e s .  Accordingly ,  

L- 
t h i s  f i n a l  d e c i s i o n  now d i s c u s s e s  whether  t h e  l o s s  of  Sweedens 
Swamp i s  a n  a v o i d a b l e  l o s s .  

To be c o n s i d e r e d  " p r a c t i c a b l e "  an  a l t e r n a t i v e  must b e  bo th  
f e a s i b l e  and a v a i l a b l e .  7/  But ,  a s  i n d i c a t e d ,  t h e  a p p l i c a n t  
must p r e s e n t  s u f f i c i e n t  z v i d e n c e  t o  overcome t h e  presumption 
t h a t  p r a c t i c a b l e  a l t e r n a t i v e s  a r e  a v a i l a b l e .  The r eco rd  compels 
t h e  conc lu s ion  t h a t  Pyramid ha s  n o t  r e b u t t e d  t h a t  presumption.  

F e a s i b i l i t y  

Under t h e  G u i d e l i n e s  ,' a n  a l t e r n a t i v e  muet b e  c a p a b l e  of  
s a t i s f y i n g  t h e  b a s i c ,  o r  o v e r a l l ,  purpose  8 /  o f  t h e  proposed 
p r o j e c t  ( t a k i n g  i n t o  accoun t  c o s t ,  t e chno l zgy ,  and  l o g i s t i c s ) .  
40 C.F.R. 1230.10(a)  ( 2 ) .  The a p p l i c a n t  ' a  p roposa l  i s  obv ious ly  
t h e  s t a r t i n e  p o i n t  f o r  i d e n t i f y i n g  t h e  b a s i c  p r o j e c t  purpose ;  
t h e  G u i d e l i n e s '  a l t e r n a t i v e s  a n a l y s i s  does  n o t  examine a l t e r n a t e  
u s e s  o f  t h e  p r o j e c t  s i t e  i n  q u e s t i o n ,  b u t  r a t h e r  a l t e r n a t e  s i tes  
( o r  d e s i g n s ) -  f o r  t h e  b a s i c  p r o j e c t  purpose .  L o u i s i a n a  W i l d l i f e  
F e d e r a t i o n  v. -* York 761 F.2d 1044 ( 5 t h  C i r .  1385). 

The G u i d e l i n e s  do  n o t  demand a n  a c c e p t a n c e  o f  l i t e r a l l y  
e v e r y  a s p e c t  o f  a d e v e l o p e r ' s  c h a r a c t e r i z a t i o n  o f  h i s  " p r o j e c t  
purpose."  However, i n  t h i s  c a s e ,  t h e  l e a d i n g  a l t e r n a t i v e  s i t e  i s  

.L c a p a b l e  o f  s e r v i n g  a  s t r i k i n g l y  similar p r o j e c t .  Pyramid 's  p ro -  
j ec t  is a shopping  m a l l ,  and t h e  s e a r c h  f o r  a l t e r n a t i v e s  r e v o l v e s  
a round  s i t e s  s u i t a b l e  f o r  a shopping mall ( o r  a l t e r n a t i v e  d e s i g n s  

. a t  Sweedens Swamp). A s  d i s c u s s e d  be low,  t h e  m a r k e t p l a c e  ha s  
found t h a t  . a  nea rby  s i t e  i s  s u i t a b l e  f o r  a  v i r t u a l l y  i d e n t i c a l  
r e g i o n a l  shopp ing  mall: a " q u a l i t y "  f a s h i o n - o r i e n t e d  enc lo sed  
mall w i t h  n e a r l y  t h e  n a m e  s q u a r e  f o o t a g e  and t h r e e  anchor  d e p a r t -  
ment s t o r e s ,  s e r v i n g  t h e  same t r a d e  a r e a .  There  i s  no conv inc ing  
b a s i s  i n  t h e  r e c o r d  f o r  f i n d i n g  t h a t  such  a n  a l t e r n a t i v e  would 
n o t  ser4e t h e  same " b a r i c  purpose"  as Pyramid 's  p r o j e c t .  

7 /  40 CwF.R #230.3(q) p r o v i d e s :  "The term ' p r a c t i c a b l e '  means - 
a v a i l a b l e  and c a p a b l e  be ing  done a f t e r  t a k i n g  i n t o  c o n s i d e r a -  

t i o n  c o s t s ,  e x i r t i n g  t e c h n o l o g y ,  and  l o g i s t i c s  i n  l i g h t  o f  o v e r a l l  
p r o j e c t  purposes ."  

The p reamble  and t h e  r e g u l a t i o n s  u s e  t h e  t e rms  " b a r i c  p r o j e c t  
purpose"  and " o v e r a l l  p r o j e c t  purpose"  i n t e r c h a n g e a b l y .  

e  preamble  c l e a r l y  s u p p o r t s  t h e  p o s i t i o n  t h a t  " b a r i c  purpose"  
f e r s  to  t h e  g e n e r a l  f u n c t i o n  of  t h e  proposed a c t i v i t y ,  n o t  i t s  
' e c i a l i t e d  d e t a i l s  (45 Fed. Reg. 85339 (December 24 ,  1 9 8 0 ) ) ,  

and  i n  p r a c t i c e ,  EPA h a s  c o n s i s t e n t l y  s o  i n t e r p r e t e d  t h e  
terms. 



Pr imary  a t t e n t i o n  h a s  focused  on a s i t e  k n o m  a s  t h e  North .u 
~ t t l e b o r o u g h  s i t e ,  l o c a t e d  immedia te ly  s o u t h  of  t h e  i n t e r c h a n g e  
of  U.S. Route  1 and 1-295, a p p r o x i m a t e l y  t h r e e  m i l e s  n o r t h  o f  
Sweedens Swamp on Route 1 .  I t  i s  a p p r o x i m a t e l y  57 a c r e s  i n  s i t e  
and  i s  zoned h r  commercial  u se .  New England Development,  I n c .  
( f o r m e r l y  S t a t e  P r o p e r t i e s  o f  New England)  c u r r e n t l y  c o n t r o l s  
t h e  s i t e ,  on which i t  p l a n s  t o  b u i l d  a r e g i o n a l  s h o p p i n g  mall 
comparab le  i n  s i z e  and c h a r a c t e r  t o  P y r a m i d ' s  proposed  Newpore 
G a l l e r i a .  I n  i t s  3 u l y ,  1984, 404 p e r m i t  a p p l i c a t i o n ,  Pyramid. 
s t a t e d  t h a t  i t  had r e j e c t e d  t h e  Nor th  A t t l e b o r o u g h  s i t e  on t h e  
g rounds  t h a t  i t  was n o t  f e a s i b l e  t o  Pyramid l , s  p u r p o s e ,  and  t h u s ,  
Pyramid s t a t e d ,  i t  was n o t  a  p r a c t i c a b l e  a l t e r n a t i v e  f o r  i t s  
mall. 

A s  a g e n e r a l  matter, a n  a p p l i c a n t ' s  s u b m i s s i o n  of  i n f o r m a t i o n  
c l e a r l y  w i t h i n  i t s  e x p e r t i s e  is  n o r m a l l y  a c c e p t e d  by t h e  Agency. 
Where t h e  i n f o r m a t i o n  seems i n  c o n f l i c t  w i t h  o t h e r  a v a i l a b l e  i n -  
f o r m a t i o n ,  however ,  EPA must  e x e r c i s e  i t s  i n d e p e n d e n t  judgment t o  
d e t e r m i n e  t h e  matter a t  i s s u e .  Here, t h e  m a r k e t p l a c e  e v i d e n c e  
compels  EPA t o  c o n c l u d e  t h a t  t h e  Nor th  A t t l e b o r o u g h  s i t e  is  
f e a s i b l e ,  n o t w i t h s t a n d i n g  Pyramid 's r e j e c t i o n  o f  it. A s  no ted  
a b o v e ,  New England.  Development ,  I n c .  , a n  e s t a b l i s h e d  d e v e l o p e r  
i n - t h e  r e g i o n ,  p l a n s  a similar s h o p p i n g  mall a t  t h e  s i t e .  The 
company h a s  i n v e s t e d  o v e r  $2 m i l l i o n  a t  t h e  m a l l  s i t e ,  h a s  
s u c c e s s f u l l y  p u r s u e d  t h e  n e c e s s a r y  z o n i n g ,  h a s  d o n e  e x t e n s i v e  
e n g i n e e r i n g  work ,  had c o n t a c t e d  p o t e n t i a l  t e n a n t s ,  and  h a s  
comple ted  a S t a t e  Env i ronmenta l  Impac t  R e p o r t .  The w i l l i n g n e s s  ., 

o f  a n  e s t a b l i s h e d  d e v e l o p e r  t o  i n v e s t  t h i s  time and e f f o r t  i n t o  
d e v e l o p i n g  t h e  Nor th  A t t l e b o r o u g h  s i t e  i s  s t r o n g  e v i d e n c e  t h a t  
i t  i s  a  f e a s i b l e  s i t e .  z/ F u r t h e r m o r e ,  t h i s  a l r e a d y  c o n v i n c i n g  
m a r k e t  p l a c e  e v i d e l l c e  i s  a l s o  s u p p o r t e d  by  t h e  c o n c l u s i o n s  o f  a3 
i n d e p e n d e n t  c o n s u l t a n t  t o  t h e  Corps  of  E n g i n e e r s  i n  J a n u a r y . 1 9 8 5  
t h a t  t h e  Nor th  A t t l e b o r o u g h  s i t e  w a s  a f e a s i b l e  s i t e  f o r  a r e g i o n a l  
s h o p p i n g  m a l l .  

As d e t a i l e d  i n  t h e  recommended d e t e r m i n a t i o n ,  Pyramid h a s  
r a i s e d  numerous s p e c i f i c  o b j e c t i o n s  t o  t h e  Nor th  A t t l e b o r o u g h  s i t e  
i n  a n  e f f o r t  t o  j u s t i f y  i t s  own r e j e c t i o n  o f  t h e  Nor th  A t t l e b o r o u g h  
s i t e .  Whi le  I b e l i e v e ' t h e  m a r k e t  p l a c e  e v i d e n c e  i s  i t s e l f  s u f f i c i e n t  
e v i d e n c e  o f  f e a s i b l i t y  i n  t h i s  c a s e ,  I n o n e t h e l e s s  c o n s i d e r e d  
P y r a m i d ' s  s p e c i f i c  comments. 

Pyramid c o n t e n d 8  t h a t  t h e  N o r t h  A t t l e b o r o u g h  s i t e  is " t o o  
f a r  n o r t h "  o f  t h e  p r i m a r y  t r a d e  a r e a  i t  had  d e l i n e a t e d .  Even 
a c c e p t i n g  P y r a m i d ' s  d e l i n e a t i o n  o f  t h e  p r i m a r y  t r a d e  a r e a ,  I f i n d  
P y r a m i d ' s  a r g u m e n t s  u n c o n v i n c i n g  o n  t h i s  p o i n t .  The s i t e ,  l o c a t e d  
n e a r  t h e  g e o g r a p h i c  c e n t e r  o f  Pyrami .d l s  t r a d e  a r e a ,  i s  o n l y  t h r e e  

9 1  Of c o u r s e ,  f e a s i b i l i t y  d o e s  n o t  g u a r a n t e e  s u c c e s s  - -  w h e t h e r  - 
f o r  a n  i n h e r e n t l y  r i s k y  s h o p p i n g  c e f i t e r  b u s i n e s s  o r  f o r  'wz 

o t h e r  commerc ia l  e n d e a v o r s .  



miles  no r th  of Sweedens Swamp, and on ly  s i x  minutes ( d r i v i n g  time) 
f u r t h e r  from t h e  dense ly  populated s e c t i o n s  of t h e  t r a d e  a r e a .  
I t  i s  s t i l l  w i t h i p  a 15-20 minute d r i v e  from t h e  f a r t h e s t  ( i . e . ,  
sou thern)  f r i n g e  of t h e  t r a d e  a r e a ,  and i t  i s  a  mere two mi les  
west of I n t e r s t a t e  95. Tbe c o n s u l t a n t  r e t a ined  by t h e  Corps 
s t a t e s  i n  h i s  a n a l y s i e  of f e a s i b l e  s i t e s  t h a t  t h e  l o c a t i o n  of t h e  
North At t leborough s i t e  is  "almost i d e a l "  from a market po in t  of 
view. The market ing a n a l y s i s  conducted f o r  New England Development 
reaches  a s i m i l a r  conclusion.  Thus,  I f i n d  t h a t  t h e  record shows 
t h a t  t h e  North At t leborough s i t e  i s  a  v i a b l e  l o c a t i o n  f o r  a  
shopping m a l l  of t h i s  t ype ,  i n  t h e  same t r a d e  a r e a .  

F u r t h e r ,  Pyramid a rgues  t h a t  t h e  North At t leborough s i t e  is  
n o t  v i s i b l e  from 1-95 and t h e r e f o r e  w i l l  be  unable t o  a t t r a c t  
s u f f i c i e n t  shoppers .  F i r s t ,  i t  should  be  noted t h a t  t h e  North 
At t leborough  s i t e  is  l o c a t e d  a t  an  i n t e r s t a t e  highway in te rchange  
(1-295 and U.S. Route 1 ) .  The Corps '  c o n s u l t a n t ' s  r e p o r t  on 
f e a s i b i l i t y  n o t e s  t h a t  v i s i b i l i t y  from both 1-295 and Route 1 i s  
e x c e l l e n t .  The c o n s u l t a n t ' s  r e p o r t  a l s o  concludes  t h a t  v i s i b i l i t y  
i n  g e n e r a l  is  not  a n  "ove r ly  important"  c o n s i d e r a t i o n .  

Pyramid a s s e r t s  t h a t  highway a c c e s s  t o  t h e  North At t leborough 
s i t e  is poor. However, New England Development's c o n s u l t a n t ,  Rea l ty  
Development Research,  Inc . ,  conc ludes  t h a t  t h e  s i t e  en joys  good 
a c c e s s  w i t h i n  t h e  t r a d e  a r e a .  The Corps c o n s u l t a n t  a l s o  s t a t e s  
t h a t  t h e  l o c a t i o n  prov ides  " e x c e l l e n t "  road a c c e s s  v i a  1-95, Route 
1 ,  Route 1 A  , and 1-295. While t h e  l a t t e r  roads  are c u r r e n t l y  
l e s s  we l l  t r a v e l e d  than  1-95. he  concludes  t h a t  a mall a t  t h e  
North At t leboroupb s i t e  w i l l  c r e a t e  i t s  own t r a f f i c  by prov id ing  
i t s  own draw. 

Pyramid a l s o  s t a t e s  t h a t  t h e  s i t e  is too  small t o  suppor t  
a  shopping mall. The proposed s q u a r e  foo tage  and " f o o t p r i n t "  of 
each development a r e  roughly e q u i v a l e n t ;  t hus  t h e  record  prov ides  
no ev idence  t h a t  t h e  North At t leborough  s i t e  i s  t o o  small. 

I n  some of  i t s  l a t e r  submis s ions ,  Pyramid s t a t e s  t h a t  one of 
t h e  main r ea sons  i t  r e j e c t e d  t h e  North At t leborough  s i t e  was be- 
c a u s e - o f  improper zoning ( a t  t h e  time i t  was e v a l u a t i n p  t h e  s i t e ) .  
Powever, i n  i ts  October  1984 supplement t o  i t s  404 permi t  a p p l i c a -  
t r o n ,  Pyramid s ta tes  quite c l e a r l y  t h a t  eke sire w a s  no t  r e j e c t e d  
because  o f  i t 8  improper zoning. Pyramid exp la ined  t h a t  " [ m ]  o s t  
l a r g e  r e g i o n a l  shopping c e n t e r  s i t e s  have zoning ,  i n f r a s t r u c t u r e  
and envi ronmenta l  c o n s t r a i n t s  a t  l e a s t  as s e v e r e  as  t h o s e  a f f e c t i n g  
t h e  North At t leborough  I s i t e .  Had t h e  ... l o c a t i o n  been a c c e p t a b l e ,  
t h i s  s i t e  would have war ran ted  our  a t t e n t i o n  a s  a p r a c t i c a b l e  
a l t e r n a t i v e  . . . ." I n  f a c t ,  t h e  zoning o f  t h e  s i t e  haa ,  through New 
England Development ' r  e f f o r t s ,  been changed t o  accommodate a  r e g i o n a l  
shopping mall. 

Pyramid a l s o  s t a t e s  t h a t  p a s t  f a i l u r e s  a t  t h e  North At t leborough  
s i t e  demons t r a t e  i t s  i n f e a s i b i l i t y .  However, t h e  same could be 

'b 
s a i d  f o r  Sweedens Swamp, s cene  of  a t  l e a s t  two p r i o r  f a i l u r e s .  



Moreover, t h e  r eco rd  i n d i c a t e s  t h a t  t h e  market ha s  been improving 
and is  c u r r e n t l y  S t rong  and t h a t  New England Development ha s  no t  U 

reached any major o b s t a c l e s  t o  d a t e .  Accordingly ,  I do no t  f i n d  
pyramid 's  r e f e r e n c e  t o  p a s t  f a i l u r e s  per .suasive on t h i s  po in t .  101 - While some r e t a i l e r s  a p p a r e n t l y  have a  s t r o n g  p r e f e r e n c e  f o r  
l o c a t i n g  a t  Sweedens Swamp (some p lann ing  t o  l o c a t e  t h e r e  have 
i n d i c a t e d  t h a t  t h a t  i s  t h e  o n l y  s i t e  i n  t h e  market t h e y  would 
a c c e p t ) ,  t h e  r eco rd  n o n e t h e l e s s  i n d i c a t e s  t h a t  a  North At t l eborouph  
m a l l  w i l l  s t i l l  be a b l e  t o  a t t r a c t  t e n a n t s ,  and is  indeed competing 
v i g o r o u s l y  f o r  some o f  t h e  same anchor  s t o r e s .  

F i n a l l y ,  Pyramid and o t h e r s  u r g e  r e j e c t i o n  of  t h e  North 
At t l eborough  s i t e  due t o  v a r i o u s  p r a c t i c a l  problems,  i n c l u d i n g  
t r a f f i c  and wate r  q u a l i t y  conce rns ,  t h e  p rox imi ty  of  an  e lementa ry  
s c h o o l ,  and p u b l i c  o p p o s i t i o n  t o  t h e  p r o j e c t .  A s  p r e v i o u s l y  
n o t e d ,  Pyramid i t s e l f  r e c o g n i z e s  t h a t  any l a r g e  development i s  
l i k e l y  t o  pose d i f f i c u l t i e s  t h a t  w i l l  r e q u i r e  time, money, and 
p rope r  p lann ing  t o  overcome, and t h e  North A t t l e b o r o u ~ h  s i t e  i s  
no excep t ion .  Some s p e c i f i c  concerns  r a i s e d  by Pyramid and o t h e r s  
a r e  addressed  i n  more d e t a i l  i n  Appendix Dm Here, I w i l l  s imply  
n o t e  t h a t  many o f  t h e  d i f f i c u l t i e s  a t  t h e  North At t l eborough  s i t e  
a l s o  con f ron t ed  Pyramid a t  t h e  Sweedens Swamp s i t e ,  i n c l u d i n g  
wa te r  q u a l i t p ,  f l o o d i n g ,  and t r a f f i c  c o n c e r n s ,  and t h e  p rox imi ty  
o f  an  e l emen ta ry  school .  P u b l i c  s u p p o r t  and o p p o s i t i o n  e x i s t  a t  
b o t h  s i t e s .  There  i s ,  i n  s h o r t ,  no ev idence  t h a t  t h e  North 
At t l eborough  s i t e  p r e s e n t s  un ique  o r  insurmountab le  problems.  

Moreover, t h e  f a c t  t h a t  o t h e r  e s t a b l i s h e d  d e v e l o p e r s  have d 
e l e c t e d  t o  pu r sue  q u a l i t y  r e g i o n a l  m a l l s  i n  t h e  v i c i n i t y  a t  s i t e s  
which do no t  meet Pyramid ' s  s t a t e d  c r i t e r i a  s t r o n g l y  s u g g e s t s  t h a t  
Pyramid 's  c r i t e r i a  a r e  n o t  d i s p o s i t i v e .  l/ In  Pyramid 's  v iew,  

10 /  Pyramid h a s  a l s o  c i t e d  t h e  f a i l u r e  o f  anchor  s t o r e s  a t  t h e  - 
Linco ln  Mall on Route 295 a s  e v i d e n c e  o f  t h e  u n s u i t a b i l i t y  

o f  such  a  l o c a t i o n . .  However, t h e  r e c o r d  i n d i c a t e s  t h a t  t h e  two 
ancho r s  c l o s e d ,  n o t  because  of  d i s s a t i s f a c t i o n  w i t h  t h e  l o c a t i o n  
b u t  r a t h e r  because  t h e  r e t a i l  c h a i n s  o f  which t h e y  were p a r t  fo,lded. 
The Mall q u i c k l y  r e p l a c e d  t h e  a n c h o r s  (one rep lacement  was i n  and 
o p e r a t i n g  i n  4-5 mon th r ) ,  and i n  f a c t  t h e  Mal l  i s  p l ann ing  t o  
expand t o  t h r e e  o r  f o u r  ancho r s .  

1 / New England Development 's  e n t e r p r i s e  h a s  a l r e a d y  been - 
d e s c r i b e d .  In a d d i t i o n ,  a n o t h e r  d e v e l o p e r ,  Marathon Croup o f  

Companies, I n c . ,  h a s  announced p l a n s  t o  b u i l d  a  comparably s c a l e d  
q u a l i t y  merchandise  r e g i o n a l .  shopping ma l l  anchored  by t h r e e  
depar tment  s t o r e s  i n  Seekonk,  Massachuse t t s .  The Seekonk s i t e  is  
a  79 a c r e  p a r c e l  o f  l a n d  l o c a t e d  on t h e  s o u t h e r n  s i d e  o f  Route 
i n  t h e  town on t h e  s o u t h e r n  b o r d e r  o f  t h e  C i t y  o f  ~ t t l e b o r o ,  and 
i s  bo rde red  t o  t h e  west by  E a s t  P rov idence ,  Rhode I s l a n d .  The 
s i t e  is  w i t h i n  a  h a l f  mile o f  I n t e r s t a t e  195 ,  and app rox ima te ly  

, 

f i v e  miles from 1-95 and s even  t o  e i g h t  m i l e s  from Sweedens Swamp. '-/ 

FOOTNOTE CONTINUED ON NEXT P A G E  



t h e  sweedens Swamp s i t e  i s  by f a r  t h e  p r e f e r r e d  s i t e  (w i th  i t s  
" e x c e l l e n t "  l o c a t i o n ,  a c c e s s ,  and v i s i b i l i t y ) ,  and t h a t  may w e l l  

L/ be t h e  case f r 0 m . s t r i c t l y  an economic p e r s p e c t i v e .  However, 
whether  t h e  North At t l eborough  s i t e  i s  o r  i s  no t  t h e  b e s t  s i t e  
w i t h i n  t h e  t r a d e  a r e a  from a s p e c i f i c  a p p l i c a n t ' s  bus fne s s  pe r -  
s p e c t i v e  is n o t  t h e  i s s u e .  The p r a c t i c a b l e  a l t e r n a t i v e s  t e s t  
r e q u i r e s  o n l y  t h a t  o t h e r  s i t e s  be  f e a s i b l e ,  no t  t h a t  t hey  he 
equa l  o r  b e t t e r .  G/ 

A v a i l a b i l i t y  

The o t h e r  a s p e c t  o f  p r a c t i c a b i l i t y  is  " a v a i l a b i l i t y , "  i . e ,  
whether  a n  a l t e r n a t i v e  which i s  o t h e r w i s e  s u i t a b l e  f o r  t h p  b a s i c  
p r o j e c t  purpose  i s  " a v a i l a b l e "  f o r  t h a t  purpose .  The Corps and 
Pyramid b e l i e v e  t h a t  a v a i l a b i l i t y  shou ld  b e  viewed a s  " a v a i l a b i l i t y  
t o  t h e  a p p l i c a a t . "  I a g r e e  t h a t  " a v a i l a b i l i t y  t o  t h e  a p p l i c a n t "  
i s  t h e  c o r r e c t  t e s t  t o  a p p l y  t o  t h i s  case .  However, I s t i l l  
coac lude  based on t h e  record  t h a t  t h e  North Att l 'eborough s i t e  
must be  deemed a v a i l a b l e  t o  Pyramid. 

Pyramid h a s  a rgued  t h a t  t h e  North At t l ehorough  s i t e  canno t  
be  c o n s i d e r e d  a v a i l a b l e  t o  i t  because  a c o m p e t i t o r  c o n t r o l s  i t  
and presumably w i l l  n o t  s e l l  t o  Pyramid. I a g r e e  t h a t  t h e r e  is 
no r ea son  t o  b e l i e v e  t h a t  New England Development w i l l  s e l l  t o  
Pyramid. 13/ However, I do n o t  a g r e e  t h a t  t h e  a n a l y s i s  shou ld  
s t o p  t h e r e .  

FOOTNOTE 1 1  CONTINUED FROM PREVIOUS PAGE. 

The s i t e  i s  c u r r e n t l y  a n  abandoned d r i v e - i n  t h e a t e r  and vacan t  
l and .  The Seekonk s i t e  is l o c a t e d  i n  t h e  s o u t h e a s t  p o r t i o n  of  
Pyramid ' s  d e f i n e d  t r a d e  a r e a ,  one  of  t h e  most d e n s e l y  popu la ted  
s e c t i o n s  o f  t h a t  t r a d e  area a c c o r d i n g  to  Pyramid 's  1983 r e t a i l  
market  a n a l y s i s .  The Seekonk s i t e  would l i k e l y  serve a market  
t h a t  s i g n i f i c a n t l y  o v e r l a p s ,  b u t  i s  n o t  i d e n t i c a l  t o ,  t h e  market  
d e l i n e a t e d  by  Pyramid c 

1 2 /  S i n c e  an a p p l i c a n t  presumably u s u a l l y  s e l e c t s  t h e  s i t e  which  - 
is buet fmw hf r p e r s p e c t i v e ,  a ' l ' t e rna t ives  are almost b y  

d e f i n i t i o n  n recond  b e s t ; "  t o  e l i m i n a t e  non-wetland s i t e s  on  t h a t  
b a s i s  would b e  i n a p p r o p r i a t e .  

13 /  Tha t  is n o t  t o  s a y  t h a t  Pew England Development could not  - 
have  been t a l k e d  i n t o  r e l i n q u i s h i n g  i t s  iaterest  i n  t h e  s i t e  

a t  alr e a r l i e r  s t a g e .  I n  i t s  October  1984 supp l emen ta l  a p p l i c a t i o 3  
t o  t h e  Corps ,  Pyramid a s s e r t e d  ( a t  2 1 ) .  " [ O J u r  compe t i t o r . . . b a s  
s p e n t  l i t t l e ,  i f  any, '  money on t h e i r  a t t e m p t  t o  deve lop  t h i s  s i t e .  
The c u r r e n t  landowner ,  Allalr R i l e y ,  i s  t h e  p r imary  f i n a n c i e r  o f  
t h i s  e f f o r t .  Mr. R i l e y  is d r i v e n  by a need and d e s i r e  t o  r i d  
hirnselk o f  a v a c a n t  p a r c e l  w i t h  which h e  h a s  been burdened f o r  
o v e r  f i v e  y e a r s . "  



The Clean Water A c t  and t h e  4 0 4 ( b ) ( l )  Guidel ines  were intendel.-. 
t o  avoid unnecessary f i l l i n g  of  wetlands and t o  r e q u i r e  a  p r o s p e c t ~ v e  
d i s c h a r g e r  t o  t a k e  a hard look b e f o r e  concluding t h a t  upland s i t e s  ~ a r e  not  a v a i l a b l e .  I do not  b e l i e v e t h a t  t he  Guide l ines  c a n ,  o r  I 
shou ld ,  be read- a s  l i m i t i n g  the  i n q u i r y  on a v a i l a b i l i t y  s o l e l y  
t o  t h e  t ime a f t e r  an a p p l i c a t i o n  i s  f i l e d .  I t  is  bo th  f a i r  and 
c o n s i s t e n t  wi th  t h e  Guide l ines  t o  review t h e  per iod  of a v a i l a b i l i t y  
a s  i nc lud ing  t h e  per iod  when t h e  deve loper  i s  s e l e c t i n g  a s i t e  
f o r  i t s  p r o j e c t .  - 141 

There a r e  s e v e r a l  reasons  f o r  t h i s .  F i r s t ,  i n  a  s i t u a t i o n  
where two p a r t i e s  contemporaneously e n t e r  t h e  same market a r e a  
f o r  t h e  same purpose,  and one d e c i d e s  t o  o p t i o n  a n  upland s i t e  
( t h e r e b y  avoid ing  wetland d e s t r u c t i o n ) ,  whi le  t h e  o t h e r  s e l e c t s  a 1 
wet l and ,  such a  "p re sen t  ownership" test  would t u r n  t h e  g u i d e l i n e s  
on t h e i r  head and p e n a l i z e  t h e  compet i to r  who heeded t h e  g u i d e l i n e s  
and pursued t h e  upland s i t e .  

Second, t h e  a p p l i c a n t  u s u a l l y  must conduct  i t s  a l t e r n a t i v e s  
a n a l y s i s  b e f o r e  f i l i n g  i t s  a p p l i c a t i o n .  A p r e s e n t  ownership t e s t  
would have t h e  p e r v e r s e  e f f e c t  of  ho ld ing  t h e  a p p l i c a n t  harmless  

141 The i s s u e  add res sed  h e r e  r e l a t e s  p a r t i c u l a r l y  t o  c i rcumstances  ~ - 
where a deve lope r  o r  deve lopers  a r e  e n t e r i n g  a  market a r e a  fc 

t h e  accomplishment of a s p e c i f i c  p r o j e c t .  I need n o t ,  and do not  
d e c i d e  h e r e  what t h e  r e l e v a n t  time pe r iod  would be i n  o t h e r  c i r -  'e 
cumstances -- e .g . ,  where an  a p p l i c a n t  wishes t o  b u i l d  on proper ty  
i n h e r i t e d  o r  a c q u i r e d  long ago. 

Pyramid now a r g u e s  t h a t  t h e  language o f  t h e  g u i d e l i n e s  speaks 
e x c l u s i v e l y  i n  t h e  p r e s e n t  t e n s e  wi th  r e s p e c t  t o  t h e  a v a i l a b i l i t y  
of a l t e r n a t i v e s  --  q.g. ,  "An a l t e r n a t i v e  is p r a c t i c a b l e  i f  i t  i s  
a v a i l a b l e  ..." 40 C.F.R. S230.10(a) (emphasis  added) .  I t  i s  c E a r ,  
Pyramid con tends ,  from t h e  u s e  of  t h e  p r e s e n t  t e n s e  t h a t  a v a i l -  
a b i l i t y  n u s t  be de te rmined  as of t h e  time of  t h e  a p p l i c a t i o n .  

 hat r e a d i n g  of  t h e  r e g u l a t o r y  language is t o o  cramped. The 
u s e  of t h e  p r e s e n t  t e n a e  was in t ended  t o  e n s u r e  a temporal  matching 
of  t h e  r e q u i s i t e  a l t e r n a t i v e s  a n a l y s i s  and t h e  a v a i l a b i l i t y  d e t e r -  
mina t ion .  Indeed ,  i n  d i s c u s s i n g  p r a c t i c a b i l i t y  i n  i t s  supplemental  
a p p l i c a t i o n  t o  t h e  Corps,  Pyramid i t s e l f  argued t h a t  t h e  a p p r o p r i a t  
time f o r  j udg ing  a l t e r n a t i v e s  was when t h e  a p p l i c a n t  was reviewi3g 
a l t e r n a t i v e s  and decidi .ng on a c o u r s e  a c t i o n .  (Supp. App. a t  20.)  

The p r i n c i p l e  I have set  f o r t h  i n  t h i s  c a s e  doe8 n o t  r e q u i r e  
( o r  p e r m i t )  a n  open-ended h i s t o r i c a l  review o f  whether  a n  a l t e r -  

' n a t i v e  s i t e  was e v e r  a v a i l a b l e  d u r i n g  an  a p p l i c a n t ' s  c o r p o r a t e  o r  
p e r s o n a l  e x i s t e n c e .  Ra ther  I have g iven  t h e  language t h e  common / , 
s e n s e  r e a d i n g  t h a t  t h e  review of a l t e r n a t i v e s  and t h e i r  a v a i l -  
a b i l i t y  are n e c e s s a r i l y  l i n k e d  i n  time. Th i s  p r e s e n t s  no con f l iLd  
wi th  e i t h e r  t h e  language of  t h e  G u i d e l i n e s  o r  EPAts p a s t  p r a c t i c + .  I 



f o r  e r r o r s  and omiss ions  i t  made i n  i t s  a n a l y s i s .  For example, 
i f  t h e  a p p l i c a n t  m i s t aken ly  conc ludes  t h a t  a  f e a s i b l e  a l t e r n a t i v e  
s i t e  is  no t  a v a i l a b l e  and t h a t  s i t e  i s  subsequen t l y  purchased b y  
a  c o m p e t i t o r ,  a  p r e s e n t  ownership t e s t  would i n s u l a t e  t h e  a p p l i c a n t  

i t s  error. 
L 

F i n a l l y ,  Pyramid i t s e l f  has  s t a t e d  t h a t  i t  "conducted a  
comprebensivr'iavestigation and a n a l y s i s  of t h e  A t t l e b o r o  pr imary 
t r a d e  a r e a  w e l l  b e f o r e  committ ing any  t i m e ,  money o r  pe r sonne l  
r e s o u r c e s  t o  t h e  development of  any  s p e c i f i c  s i t e . "  (10/84 Supp. ,  
p. 4 )  (emphasis  added) .  Indeed ,  Pyramid s t a t e d  t h a t  " a t  t h e  o u t -  
se t  of  o u r  t r a d e  a r e a  i n v e s t i g a t i o n ,  ou r  b u s i n e s s  judgment was t o :  
( 1 )  f i n d  a n o t h e r  a c c e p t a b l e  s i t e  [ i . e . ,  a s i t e  o t h e r  t han  Sweedens 
Swanp] and (2 )  t o  u s e  o u r  i n f l u e n c e  w i t h  major  depar tment  s t o r e s  
to  convince  them t h a t  t h e  [Sweedens Swamp] s i t e  was n o t  t h e  o n l y  
a c c e p t a b l e  l o c a t i o n  i n  t h e  a r ea . "  ( I d .  a t  8) .  Pyramid 's  own 
s t a t e m e n t s  t h u s  show t h a t  i t s  s e a r c h T o r  a l t e r n a t i v e  s i tes  sub-  
s t a n t i a l l y  p re -da ted  i t s  a c q u i s i t i o n  of  Sweedens Swamp. I t  is  
c e r t a i n l y  f a i r  and r e a s o n a b l e  f o r  EPA t o  rev iew t h e  a v a i l a b i l i t y  
o f  a l t e r n a t i v e s  i n  t h e  same time frame t h a t  Pyramid reviewed 
them . 

The u n c o n t e s t e d  f a c t  i s  t h a t  Pyramid n e v e r  checked t h e  
a v a i l a b i l i t y  o f  t h e  North A t t l ebo rough  s i t e  d u r i n g  i t s  i n v e s t i g a -  
t i o n  of  t h e  marke t ,  n o t w i t h s t a n d i n g  i t s  knowledge t h a t  Sweedens 
Swamp s u f f e r e d  from s i g n i f i c a n t  env i ronmen ta l  c o n s t r a i n t s .  
Pyramid r e j e c t e d  t h e  s i t e  n o t  because  i t .  w a s  u n a v a i l a b l e  b u t  
because  Pyramid b e l i e v e d  it was n o t  a n  economica l ly  v i a b l e  s i t e .  
Pyramid s t a t e d  t h a t  i t  would have t u rned  down t h e  s i t e  f o r  i t s  
p r o j e c t  even i f  i t  were o f f e r e d  " f o r  f r e e . "  (10184 Supp.,  p. 9 ) .  

i j  N e i t h e r  t h e  CWA no r  t h e  G u i d e l i n e s  r e q u i r e s  a n  a p p l i c a 3 t  t o  
probe t h e  a v a i l a b i l i t y  of  a  s i t e  t h a t  t h e  a p p l i c a n t  b e l i e v e s  i s  
u n s u i t a b l e  f o r  i t s  p r o j e c t .  Tha t  i s  a judgment f o r  t h e  a p p l i c a n t  
t o  make. But i n  making t h a t  judgment,  t h e  a p p l i c a n t  ' runs t h e  
r i s k  t h a t  t h e  m a r k e t p l a c e  w i l l  c a l l  i n t o  q u e s t i o n  t h e  d e t e r m i n a t i o n  
o f  u n s u i t a b i l i t y ,  and t h e  a p p l i c a n t  w i l l  t h e n  be  l e f t  w i thou t  proof 
t h a t  t h e  a l t e r n a t i v e  s i t e  was a l s o  u n a v a i l a b l e .  Tha t  i s  t h e  c a s e  
h e r e .  

The r e c o r d  i n d i c a t e s  t h a t  New England Development began 
a c q u i r i n g  o p t i o n s  o v e r  p r o p e r t y  a t  t h e  North A t t l ebo rough  s i t e  i n  
J u l y .  1983, a n d  c o m ~ l e t e d  . i ts  a c q u i s i t . i o n s  i n  F e b r u a r y ,  1984. 
Pyramid a p p a r e n t l y  purchased  Sweedens Swamp i n  December o f  1 9 8 3 ,  
b u t ,  as i n d i c a t e d  above ,  began i t s  i n v e s t i g a t i o n  o f  a l t e r n a t i v e s  
"well  b e f o r e n  t h a t  time. - I S /  I n  a n  a t t e m p t  t o  p i n  down t h e  t i m i n g ,  

151  While Pyramid e l s ewhe re  s t a t e s  t h a t  i t  "commenced" i t s  - 
i n v e s t i g a t i o n  i n  "approx imate ly"  September 1983 p r e p a r a t o r y  t o  

making a n  a c q u i s i t i o n  d e c i s i o n ,  t h e  r e co rd  s u g g e s t s  t h a t  i t  would b e  
cus tomary  i n  t h e  i n d u s t r y  t o  f o l l o w  t h e  marke t  area l o n g e r  t han  t h a t  
b e f o r e  p a y i q  $2 m i l l i o n  f o r  a  s i t e  w i t h  a d m i t t e d l y  severe e n v i r o n -  
menta l  c o ~ s  t r a i n t s .  I ndeed ,  i n  Oc tobe r  1984,  Pyramid emphasized 
t h a t  i t  had comprehens ive ly  e v a l u a t e d  t h e  area "ove r  - one y e a r  a g o  ." 

b (10184 Supp.,  p.21) (emphas i s  added ) .  



EPA asked Pyramid f o r  d e t a i  l e d  i n f o r m a t  ion  concern ing  Pyramid ' s 
c o n t a c t s  w i t h  r e a l t o r s ,  depar tment  s t o r e s  , DeBar to lo ,  and v a r i o u s  4 
p r o p e r t y  owners.  . Pyramid responded t h a t  such  i n f o r m a t i o n  " s i m p l y  
does  n o t  ex i s t - . "  (December 1 7 ,  1985 l e t t e r ) .  I t  would b e ,  a t  
b e s t ,  c o n j e c t v r e  f o r  me t o  a t t e m p t  t o  r e c r e a t e  what would have  
happened had Pyramid exp lo red  t h e  a v a i l a b i l i t y  of t h e  North 
A t t l e b o r o u g h  s i t e  when i t  f i r s t  e n t e r e d  t h e  market. 1 6 /  A l l  
t h a t  t h e  r e c o r d  c l e a r l y  shows is  t h a t  Pyramid and ~ e r ~ n g l a n d  
Development were e x p l o r i n g  t h e  same t r a d e  a r e a  a t  a p p r o x i m a t e l y  
t h e  same time and  t h a t  Pyramid d e c i d e d  a g a i n s t  t h e  North 
A t t l e b o r o u g h  s i t e  s o l e l y  on t h e  b a s i s  o f  u n s u i t a b i l i t y .  On t h i s  
r e c o r d ,  I c a n n o t  f i n d  t h a t  Pyramid h a s  met i t s  burden o f  showing 
t h a t  t h e  North A t t l e b o r o u g h  s i t e  was u n a v a i l a b l e .  To make such 
a f i n d i n g  would b e  p a r t i c u l a r l y  i n a p p r o p r i a t e  i n  t h i s  c a s e  s i n c e  
Pyramid bought  Sweedens Swamp w i t h  f u l l  awareness  o f  t h e  e n v i r o n -  
m e n t a l  c o n c e r n s  posed by d e s t r o y i n g  t h e  swamp and  w i t h  a f u l l  
a p p r e c i a t i o n  o f  t h e  impor tance  o f  f i n d i n g  a n  a l t e r n a t i v e  s i t e .  

The s p e c i a l  c i r c u m s t a n c e s  o f  t h i s  c a s e  a r g u e  f o r  a n  a d d i t i o n a l ,  
though s u b s i d i a r y ,  b a s i s  f o r  c o n s i d e r i n g  t h e  Nor th  A t t l e b o r o u g h  
s i t e  a s  one  a v a i l a b l e  t o  Pyramid. Pyramid c h o s e  t o  b e  c o n s i d e r e d  
as A t t l e b o r o  Mall, I n c . ,  f o r  t h e  p u r p o s e  o f  a v o i d i n g  t h e  S t a t e ' s  
new a t t i n g e n t  e n v i r o n m e n t a l  r e g u l a t i o n .  Logic  i n d i c a t e s  t h a t  
Pyramid is l i k e w i s e  bound by a l t e r n a t i v e s  a v a i l a b l e  t o  A t t l e b o r o  
M a l l ,  I n c . ,  and t h e  r e c o r d  shows t h e  North A t t l e b o r o u g h  s i t e  was 
a v a i l a b l e  t o  ~ t t l e b o r o ,  M a l l ,  I n c . ,  P y r a m i d ' s  a c q u i r e d  a f f i l i a t e .  

On March 1 3 ,  1985 t h e  S t a t e  ~ e p a r t m e n t  o f  Fnv i ronmenta l  Q u a l i d  
E n g i n e e r i n g  (DEQE) g r a n t e d  a S t a t e  p e r m i t  t o  A t t l e b o r o  Mall, I n c . ,  
a n  a c q u i r e d  a f f i l i a t e  o f  Pyramid,  f o r  t h e  f i l l i n g  o f  Sweedens 
Swamp. T h i s  d e c i s i o n  fo l lowed  a l e n g t h y  a d j u d i c a t o r y  h e a r i n g  , i n  
'which one  a f  t h e  i s s u e s  was w h e t h e r  A t t l e b o r o  M a l l ,  I n c . ' s  proposed 
mall c o u l d  b e  t r e a t e d  as a c o n t i n u a t i o n  and improvement o f  t h e  
e a r l i e r  mall p r o p o s a l s  made by Mugar and DeBar to lo ,  - 171 o r  whether  

1 6 /  A s  n o t e d  a b o v e ,  Pyramid h a s  s a i d  Mr. R i l e y  had ' been  t r y i n g  - 
t o  " r i d  h i m s e l f "  o f  t h e  p a r c e l  f o r  y e a r s .  

1 7 1  The o r i g i n a l  n o t i c e  o f  i n t e n t  was f i l e d  b y  t h e  Mugar Group, - 
I n c . / F e d e r a t e d  S t o r e s  R e a l t y ,  I n c .  i n  March, 1979. The l o c a l  

C o n s e r v a t i o n  Commiss ion ' s  a p p r o v a l  o f  t h e  p r o j e c t  was a p p e a l e d  
t o  DEQE. Dur ing  t h e  a p p e a l  p r o c e s s ,  Mugar conveyed ownersh ip  o f  
t h e  Sweedens Swamp s i t e  t o  A t t l e h o r o  M a l l ,  I n c . ,  t h e n  a n  a f f i l i a t e  
of  t h e  Edward J. DeBar to lo  C o r p o r a t i o n .  I n  A p r i l ,  1982 DEQE i s s u e d  
a S u p e r s e d i n g  O r d e r  t o  A t t l e b o r o  Mall, I n c . ,  deny ing  t h e  p r o j e c t .  
Subsequen t  t o  t h e  d e n i a l ,  a p p a r e f i t l y  i n  December 1983 ,  Pyramid 
o b t a i n e d  c o n t r o l  o f  A t t l e b o r o  M a l l ,  I n c .  and pursued  a c h a l l e n g e  
of  t h e  DEQE d e n i a l  t h r o u g h  a n  a d j u d i c a t o r y  h e a r i n g .  



the revised and now Pyramid-controlled project  h a d  t o  s t a r t  t h e  
s t a t e  process anew. The DEQE agreed w i t h  Pyramid and ruled that  

L, a  successor i n  i n t e r e s t  could s u b s t i t u t e  i t s e l f  f o r  the  pr ior  
owner and 'cont inue  in  the proceedings without f i l i n g  a  new notice 
of i n t en t .  - .  

Pyramid's claim t h a t  i t  should assume the  r i g h t s  of the  
o r i g i n a l  app l ican t  f o r  the S t a t e  permit meant tha t  Pyramid's 
proposal was evaluated by the S t a t e  under regula t ions  tha t  had 
been i n  fo rce  a t  the  time of the o r i g i n a l  permit appl ica t ion , -  
r a t h e r  than under the  more s t r i a g e n t  regula t ions  which took 
e f f e c t  i n  1983. The a p p l i c a b i l i t y  of the o ld  regula t ions  was 
c r i t i c a l  t o  Pyramid s ince  the new regula t ions  p roh ib i t  the 
f i l l i n g  of more than 5000 square f e e t  of bordering vegetated 
wetlands. 2 1  310 C.M.R. 10.55. This f a c t  was acknowledged b y  
the S t a t e  i n  i ts  f i n a l  decision.  

Since Pyramid acquired t h e  r i g h t s  of i t s  predecessor,  log ic  
would have i t  be bound by t h e  ob l i ga t i ons  of i ts  predecessor - - .  

, including the ob l iga t ion  t o  choose an upland a l t e r n a t i v e .  I 
be l i eve  t h a t  a l t e r n a t i v e r  ava i l ab l e  t o  Att leboro Mall, Inc. 
while i t  was und.er the  con t ro l  of e i t h e r  DeBartolo o r  Pyramid 
should be considered. 191 - 

The North Attleborough s i t e  i s  one such s i t e .  I t  was c l e a r l y  
ava i l ab l e  fo r  purchase p r i o r  t o  New England Development's acquis i -  
t i o n  of con t ro l  over i t .  In f a c t ,  t h e  record i nd i ca t e s  t h a t  the 
DeBartolo Corporation expressed an i n t e r e s t  i n  the  s i t e  t o  a  

L., l o c a l  r e a l t o r  wtao was o f f e r i ng  i t ,  and even exchanged some papers,  
but d i d  not pursue an acqu i s i t i on .  These circumstances re inforce  
t h e  conclusion t h a t  Pyramid has not met i t s  burden of proving tha t  
the  North Attleborough s i t e  was not a v a i l a b l e  t o  i t .  

C. Less environmentally damaging a l t e r n a t i v e s  and, mi t iga t ion  

The a l t e r n a t  ives  requirement a l s o  takes  i n  account comparative 
II environmental impacts. The a l t e r n a t i v e s  t e s t  provides t h a t  no 

d ischarge  of dredged o r  f i l l  ma t e r i a l  may be permitted i f  the re  
i s  a  p r a c t i c a b l e  a l t e r n a t i v e  t o  t h e  discharge which would have 
l e s s  adve t re  e f f e c t  on t h e  aqua t i c  ecos stem, so long a s  the  
a i t e n a t i v a  does no t  have o the r  e s i g a i  i c an t  adverse environmental 
consequencar." 40 CFR J230.10(a) (emphasis added). However, 
a l t e r n a t i v e r  "which do no t  involve a  d ischarge  i n t o  a  [wetland] 

181 Pyramid proposes t o  f i l l  approximately 1,400,000 square f ee t  - 
of bordering vegetated wetlands. 

19/   he Newpo.rt G a l l e r i a  Croup, another  Pyramid a f  f i l i a t e ,  app 1 i e d  - 
f o r  t he  f e d e r a l  permit. On February 10, 1985, At t leboro  Yall, 

Inc.  conveyed . t h e  Sweedens Swamp s i t e  t o  the  Newport Ga l le r i a  G r o u p  
f o r  $10.00. 



are presumed to have less adverse impact on the aquatic ecosystem,-. 
unless clearly demonstrated otherwise." §230.10(a)(3) (emphasis 
added). =/ 

Turning to-this case, the record demonstrates beyond doubt 
that locating a shopping mall at the North Attleborough site 
would have less adverse impact on the aquatic ecosystem. 2 1  For 
example, the North Attlehorough site has less than one acre total 
wetlands, scattered' in small pieces, compared to the 32 acres -to 
be filled at Sweedens Swamp. (Although New England Development 
plans some retention basins on an adjacent parcel which has some 
larger wetlands, the basins will not encroach on those wetlands.) 
Furthermore, construction of a mall there need not have mere impacts 
of concern downstream than at Sweedens Swamp. 

Under the Guidelines, the alternatives inquirv does not end 
here. I must also consider whether there are other sipnificant 
adverse environmental impacts. As a general matter, both sites 
will accommodate the same basic project; and there is nothing in 
the record to suggest that air, noise, traah, etc., impacts of a 
mall will not be largely comparable at Sweedens Swamp and the 
North Attleborough alternative site. The regulations contemplate 
that only unusually significant upland impacts would override 
wetland impacts. No such sipnificant impacts are present in this' 
case. In fact, the Corps concluded that, mitigation aside, the 
North Attlehorough site "has much less value for wildlife" than 
does Sweedens Swamp. d 

I recognize that both the wetland and upland at issue here 
offer "wildlife" habitat. However, wetlands are scarcer than up- 
lands and historically have been lost at a much higher rate. In 

20/ As noted by both'the Corps of Engineers and the recommended - 
determination, a threshold issue is whether offers of mitigation 

(i.e., compensatory wet,land creation) should be considered in 
comparing the impacts of the project at the proposed site and at 
alternate sites. General Wall's "Views of the Chief of Engineers" 
recognized that allowing compensatory mitigation to be factored 
into the alternatives analysis "is somewhat problematic, because 
if not implemented carefully, it could serve to weaken or subvert 
key provision8 of the current bOb(b)(l) Guidelinest' and be counter 
to the Guidelines' obvious intent (although he concluded that 
exceptions could be made in "proper cases"). For the reasons 
discussed below, I conclude that mitigation should not be included 
in my alternatives analysis in this case. Accordingly, the 
following environmental analysis of the alternate sites identified 
above properly focuses.on the impacts of the project without the 
"add-on" mitigation. 

2 1 1  In fact, this is so even if one were to consider Pyramid's - 
onsite mitigation offer as part of the project itself. 



addition, wetlands serve a variety of ecological functions of which 
wildlife habitat is only one. For example, these functions include 
significant water purification functions, flood and storm water 

L storage, groundwater recharge or discharge areas, and food chain 
production, spqwping and rearing sites as well as general habitat. 
Hence, as a generality, acre per acre, loss of wetlands is con- 
sidered more significant than development of uplands. Furthermore, 
in this case, Sweedens Swamp serves as a more effective sheltering 
urban island habitat. Also, the larger habitat complex, of which 
the North Attleborough site is part of, unlike Sweedens Swamp, 
will continue to provide wildlife support functions even if a mall 
is built. 

Finally, I have considered the question of whether Pyramid's 
proposed offsite creation of a new wetland should be viewed as 
establishinp the Pyramid project as "environmentally preferable" to 
any other alternative. 

This case involves an extensive wetland fill, and an evolving 
offer to create a large scale wetland complex out of a mostly up- 
land gravel pit. The record raises concerns about the short-term 
and long-term viability of the mitigation, as well as its enforce- 
ability. Under the circumstances, given the large size of the 
proposed mitigation, the state of the science of artificial wetland 
creation, the purpose of the alternatives analysis, and the avoid- 
ability of the loss of this particular wetland of proven value, I 
do not believe that the proposed mitigation plan is of such clear 
environmental benefit that it can justify the unnecessary destruc- 
tion of an existing wetland. 

L. 
The offsite mitigation proposed here involves creation of a 

36 acre wetland from 30 acres of upland gravel pit and 6 acres of 
open water at Tiffany Street, over a mile from Sweedens Swamp. The 
plan calls for the excavation to create weepage faces of ground- 
water to induce surface water flow, and the mixing'of peat with 
the top foot of substrate to create a "wet mixw to provide condi- 
tions to enhance the growth of wetland vegetation (mostly emergent 
herbaceous vegetation and aome shrubs, rather than trees). The 
onsite mitigation proporal involves the excavation of 9 acres of 
upland and the conversion of 13 acres of wooded swamp, to create 
22 acr.es. af o. r wsltw .habj.tc)c an& narsh. Pyramid has said it 
would not cha lenge EPA if EPA required that the Tiffany Street 
site be completed prior to construction of the Mall. Pyramid has 
also stated at variouo times that it believes that est,ablishment 
of the Tiffany Street site would take only a few months or 1-3 
growing seasons, 2 2 /  although scientific uncertainties associated 
with such a largexan-made wetland, created from predominantly 
upland, suggest that that is. optimistic. The onrite mitigation 
would necessarily require the concurrent alteration of Sweedens 
Swamp. 

22/ See e.g., affidavit of John A. Bersani, dated August 23, - 
1985, at paragraph 29. 



Without in any way questioning Pyramid's good faith, I 
4' no3etbeless believe that this proposal presents substantial risks 

and uncertainties. While considerable work has been do2e in wet- 
land restoration and enhancement, the science of wetland creation 
is much less advanced. This is not surprising considering that 
when wetlands are artifically created, a successful combination 
of engineering and environmental management techniques is required 
in order to attempt what it may take natural systems centuries to 
do. 

For example, analysis of the literature indicates that simply 
creating the requisite "structure" does not guarantee that a wetland 
ecosystem will function as intended. 23/ Indeed, the preface (at 
pp. 4, 1 1  ) to the Massachusetts wetlaa regulation premises its 
blanket prohibition against filling more than 5,000 square feet of 
bordering vegetated inland wetlands on the fact that "[tlhe complex 
natural functions of these wetlands cannot be replicated, and no 
amount of engineering will enable such areas to be filled or sub- 
stantially altered without seriously impairing the statutory 
interests they serve," particularly water quality and habitat. 
For these reasons, Pyramid's offer of a 5-year performance bond 
is of limited utility to ensure success of mitigation. 

Moreover, particularly until it is well established, a created 
wetland is especially vulnerable to a number of forces. These in- 
clude fluctuations in its energy sig3ature (i.e., fluctuations i n  
hydroperiod, hydrologic energy, and nutrient availability) , f a c t o r 4  
that shape the wetland development process (i.e., temperature, fi r e  
frequency, salinity, and herbivores), and colonization by pioneering 
species, many of which are noxious weeds that are not indigenous 
species (i.e., purple loose-strife and other "nuisance" plants are 
prone to invade and dominate disturbed wetland areas). Even if 
the above vulnerabilitiea are overcome, it can take seasons until 
an inland marsh is established, and decades for a shrub or wooded 
swamp. Consequently, it takes a considerable period of time to be 
sure that a wetland has become successfully established and even 
then there is some uncertainty as to how well it will function, 
both objectively and relative to the wetland it is designed to 
replace. These uncertainties, and the consequent need for long-term 
monitoring, increase with the size of the project. - 241 
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pyramid's proposal  involves f r o n t i e r s  of sc ience .  I t  appears 
t o  be one of  t h e  l a r g e s t  wetland c r e a t i o n  p r o j e c t s  of i t s  t y p e  
t o  da t e .  (While l a r g e r  s c a l e  p r o j e c t s  have been c i t e d ,  such a s  
t h e  Ducks Unlimited ' e f f o r t  i n  Canada, they  involve e s s e n t i a l l y  
wetland enhancement, no t  c r e a t i o n . )  The s i t e  p re sen t s  complicated 
ques t ions  o f  hydrology. No s a t i s f a c t o r y  source of peat  f o r  t h e  
w e t  mix has  even been i d e n t i f i e d  t o  da te .  A t  t he  Corps'  r eques t ,  
Pyramid has submit ted ex tens ive  h i s t o r i c a l  records  on p r e c i p i t a t i o n ,  
gr0undwate.r and s u r f a c e  water  f l u c t u a t i o n s  a s  we l l  a s  informat ion 
on t h e  hydro log ica l  performance of t h e  w e t  mix, which t h e  Corps 
is  s t i l l  e v a l u a t i n g  i n  an e f f o r t  t o  addres s  t h e  u n c e r t a i n t i e s  of 
Pyramid's  o f f s i t e  m i t i g a t i o n ' s  success .  

Those u n c e r t a i n t i e s  t a k e  on a  p a r t i c u l a r  importance i n  l i g h t  
of t h e  f a c t  t h a t  t h e  m i t i p a t i o n  is  proposed t o  r e p l a c e  an  e x i s t i n g ,  
s t a b l e ,  func t ion ing  wetland whose l o s s  is  unnecessary.  I must 
cons ide r  t h e  r o l e  of m i t i g a t i o n  i n  l i g h t  of  t h e  purpose of  t h e  
a l t e r n a t i v e s  a n a l y s i s  t o  avoid  l o s s  of wetlands where poss ib le .  
A s  t h e  preamble t o  t h e  Guide l ines  n o t e s ,  t h a t  purpose " w a s  t o  
recognize  t h e  s p e c i a l  v a l u e s  of  wet lands and t o  avoid t h e i r  
unnecessary d e s t r u c t i o n ,  a r t i c u l a r 1  when p r a c t i c a l  a l t e r n a t i v e s  
were a v a i l a b l e  i n  non-aquat w c  a r e a s  t o  ach ieve  t h e  b a s i c  purposes 
of  t h e  proposal." 45 Fed. Reg. 85339 (December 24,  1980). I 
cannot f i n d  t h a t  t h e  p o l i c i e s  of t h e  Gu ide l ines ,  o r  indeed t h e  
Act ,  would be w e l l  se rved  by assuming t h e  r i s k s  of  Pyramid's 
proposed wetland c r e a t i o n  where t h e r e  is a f e a s i b l e ,  a v a i l a b l e ,  
upland a l t e r n a t i v e .  The a v a i l a b i l i t y  o f  t h e  m i t i g a t i o n  op t ion  
i n  such a c a s e  would undercut  t h e  i n c e n t i v e  t o  s e r i o u s l y  and 
c a r e f u l l y  examine non-wetland a l t e r n a t i v e s .  

The Corps a l s o  expressed concern about  t h e  p r e c e d e n t i a l  
s i g n i f i c a n c e  o f  a l lowing  a  m i t i g a t i o n  proposa l  t o  o b v i a t e  t h e  
a l t e r n a t i v e s  t e s t ,  bu t  be l i eved  t h a t  t h e  approach i t  took i n  t h i s  
c a s e  could be confined t o  a  l i m i t e d  and proper set  of circum- 
s t a n c e s .  1' am no t  s o  conf iden t .  Th i s  i s  n o t  a  minor p r o j e c t ;  
i t  i s  no t  a  s c i e a t i f i c a l l y  c e r t a i n  p r o j e c t .  To a c c e p t  i t  under 
t h e s e  c o n d i t i o n s  would, i n  my view, encourage deve lopers  t o  seek 
2ovel  m i t i g a t i o n  measures ,  no t  a l t e r n a t i v e s ,  and would undermine 
t h e  p r e d i c t a b i l i t y  of  t h e  permit  p rocess .  We would f i n d  ou r se lves  
drawn, a s  i n  t h i s  c a s e ,  i n t o  assessments  o f  m i t i g a t i o n  approaches 
f o r  which w e  w i l l  b e  a b l e  t o  make, a t  b e s t ,  on ly  q u a l i t a t i v e  judg- 
ments based on u n c e r t a i n  knowledge. A s  t h e  technology deve lops ,  
t h e r e  might we-1.1. be a case t x  which ewrr o f i h t c e ,  o u t  of kind 
wet land c r e a t i o n  would be  s o  b e n e f i c i a l  and so r e l i a b l e  a s  t o  
j u s t i f y  a n  except ion .  T h i s  p l a i n l y  i s  no t  t h e  c a s e  here .  

Fur thermore,  Pyramid's  p r o p o s a l ,  even i f  s u c c e s s f u l ,  would 
no t  p rovide  t h e  same kind o f  h a b i t a t  a s  t h a t  which would be l o s t  
a t  Sweedens Swamp. Sweedens Swamp i s  a  wooded swamp which provides  
v e r t i c a l  h e t e r o g e n i t y ,  and heavy c o v e r ,  and s u p p o r t s  a p a r t i c u l a r  
mix o f  b i r d ,  mammal, and amphibian s p e c i e s .  The T i f f a a y  S t r e e t  
s i t e ,  i f  s u c c e s s f u l ,  would provide  l a r g e l y  a a r s h  and open wa te r ,  
w i t h  some - sh rub  swamp, and would be designed .to suppor t  a  somewhat 
d i f f e r e n t  n i x  o f  s p e c i e s .  I t  i s  a l s o  p h y s i c a l l y  s e p a r a t e  from 
Sweedens Swamp, wi th  no ground c o r r i d o r  between t h e  two. 



These differences further reinforce my conclusion that i t  
would be inappropriate in this case to let an offer of manmade L' 
wetlands override the ~uidelines' policy of avoiding losses where 
practicable.. The -aquatic ecosystem is one in which each piece 
plays a role iq'the whole. Wetlands are not fun~ible (that is, 
ecologically interchangeable). Thus, when one creates a mitiaation 
wetland, one is not necessarily restoring what was lost, one is 
simply attempting to compensate. Even where two wetlands both 
serve the same generic "wildlife hahitat" function, there may 
still be differences which prevent their being wholly interchange- 
able. The extent of discrepancy between what one loses and what 
one creates is not fixed; it obviously increases as one substitutes 
one kind of wetland (e.g., marsh) for another kind of wetland 
(e.8. swamp) or for open water; as the distance between the former 
and new wetlands increases; or as other variables are introduced. 
In short, even if one assumes created wetlands will be successfullv 
established, there are fundamental questions about what wetland 
compensation can promise as true replacement. 251 

I do not mean to downplay the value of miti~ation in the 
appropriate context. Where a wetland loss & unavoidable and 
the discharge does not cause. or contribute to "insignificant 
degradation," EPA 'encourages consideration of mi tigation. 
Furthermore, manmade wetlands may play a valuable role in waste 
water management. Indeed, EPA is devoting resources to research 
in both those areas. However, the case before me does not involve , 

either of those situations. 
-d 

2 5 /  In a recent study of wetland use and regulation undertaken - 
by the Office of Technology Assessment at the request of 

Congress, the authors warned of the need for judicious review by 
federal agencies of wetland construction proposals: 

The ability to construct new wetlands should not 8 
conversion ot wetlands to other uses: manmade 
wetlands .do not necessarily provide the same values 
as natural ones. (emphasis in original) 

Office of ~ e c h n o l o ~ ~  ~ssessment report, supra at 1 1 7 ,  1 3 0 - 3 1  



VI. FINAL DETERMINATION 

'L,- The mission of the ~nvironrnental Protection Agency is to 
protect human health and the environment. In interpreting our 
a d m i n i s t r a t f v k t e s p o n s i b i l i t i e s  as mandated by law, regulation 
and administrative directive, we must conduct our activities 
with fulfilling that mission constantly in mind. 

The Clean Water Act, section 404, directs a special emphasis 
to our nation's waters, including special aquatic sites such as 
wetlands. Regulations written pursuant to Section 404(b) (1) in- 
corporate a crucial environmental standard that forbids avoidable 
destruction of wetlands. The question of avoidability is answered 
through the practicable alternatives test, more commonly-known 
as the "water dependency" test. The section 404(b)(l) Guidelines 
direct that when a project which is not water-dependent (for 
example, a shopping mall, which need not be constructed on or 
near waters of the United States) is proposed for a permit to 
fill waters of the United States, there must be a rebuttal of 
the regulatory presumption that there are no upland alternatives 
available to meet its objective. 

Section 404(c) of the Clean Water Act provides the Environmental 
Protection Agency the authority and responsibility to review and to 
condition or prohibit discharges into waters of the United States 
when certain unacceptable environmental effects would result from 
the project's construction. 

LJ Mindful of the mission of this Agency, the intent of the 
Clean Water Act, historical loss of approximately half of United 
States' wetlands, and the continued cumulative national loss of 
approximately 300,000 wetland acres annually, which affects wild- 
life, flood protection and water quality, fish, shellfish, and 
water supply, I began a careful review of the case before me. 

Sweedens Swamp is a typical well-established, functioning, 
red maple swamp which provides excellent wildlife habitat for a 
variety of birds, mammals, and amphibians, and provides flood 
storage capacity, groundwater discharge and water purification. 
Pyramid's propored shopping mall will result in the destruction of 
approlrierotoly 4S tau&.& U 4  acres of this wetland habitat. Thirty 
two acres would be permanently destroyed, and although Pyramid has 
offered to recreate other wetlands on the site, doing so would 
result in the at h a r t  temporary destruction of 13 of the remaining 
17 acres of wetland habitat. These losses are not necessary in 
order to have a quality fashion-oriented regional shopping mall. 
There is at least one practicable alternative site in the same 
market which was rejected by Pyramid on grounds of infeasibility, 
not availability to Pyramid, when it war invertigating the trade 
area prior to selecting Sweedens Swamp. In short, fillin8 Sweedens 
Swamp would result in significant avoidable lor8 of wildlife habitat. 



I must now d e t e r m i n e  whether  t h i s  l o s s  i s  " u n a c c e p t a b l e "  
w i t h i n  t h e  meaning of  s e c t i o n  4 0 4 ( c ) .  T h e  c o n t e x t  i n  which t h e  
p a r t i c u l a r  l o s s  would o c c u r  i s  impor tan t  t o  t h i s  i n q u i r y .  The .d 
f i l l i n g  o f  Sweedens Swamp would b e  t h e  l a r g e s t  a u t h o r i z e d  w e t l a n d  
l o s s  i n  Massachus 'e t t s  i n  a t  l e a s t  5  y e a r s .  H i s t o r i c a l l y ,  t h e r e  has  
been a s i g n i f k a n t  c u m u l a t i v e  l o s s  o f  w e t l a n d s  i n  F a s s a c h u s e t t s ;  
upwards of  50% o f  t h e  w e t l a n d s  i n  t h e  S t a t e  have  been l o s t  t o  date.  
T h i s  loss i s  o f  g r e a t  concern  t o  t h e  S t a t e .  The M a s s a c h u s e t t s  w e t -  
l a n d s  r e g u l a t i o n s  were r e c e n t l y  r e v i s e d  t o  pu t  more s t r i n g e n t  
l i m i t a t i o n s  on w e t l a n d s  d e s t r u c t i o n .  A c t i v i t i e s  c a u s i n g  t h e  
l o s s  o f  more t h a n  5 ,000  s q u a r e  f e e t  o f  b o r d e r i n g  i n l a n d  w e t l a n d s  
( t h e  t y p e  o f  Sweedens Swamp) are e f f e c t i v e l y  p r o h i b i t e d  under 
t h e  new r e g u l a t i o n s .  Moreover ,  t h e  M a s s a c h u s e t t s  A s s o c i a t i o n  of 
C o n s e r v a t i o n  Commissions and a l a r g e  number o f  i t s  members have  
e x p r e s s e d  g r a v e  concern  o v e r  t h e  c u m u l a t i v e  impact  of  s i m i l a r  
l o s s e s .  ( C o n s e r v a t i o n  Commissions are  a p p o i n t e d  b o d i e s  r e s p o n s i b l e  
f o r  a p p l y i n g  M a s s a c h u s e t t s '  we t l and  r e g u l a t i o n s  a t  t h e  l o c a l  
l e v e l . )  EPA may t a k e  c o g n i z a n c e  o f  t h e s e  f a c t s  a s  r e f l e c t i n g  
t h e  impor tance  of t h e  remain ing  w e t l a n d s  i n  t h e  S t a t e .  

Based on t h e  e x c e l l e n t  w i l d l i f e  v a l u e  o f  t h e  we t l and  i n  
q u e s t i o n ,  i t s  s i z e  and s e t t i n g ,  t h e  a v o i d a b i l i t y  o f  t h e  l o s s ,  
and  t h e  s i g n i f i c a n c e  o f  s u c h  areas i n  M a s s a c h u s e t t s ,  I conc lude  
t h a t  f i l i i n g  Sweedens Swamp t o  b u i l d  t h e  proposed mall would 
have  u n a c c e p t a b l e  a d v e r s e  e f f e c t s  w i t h i n  t h e  meaning o f  s e c t i o n  
4 0 4 ( c ) .  

Pyramid o f f e r e d  t o  create a 36 acre a r t i f i c a l  marsh wet land i 

compensat ion  f o r  t h e  d e s t r u c t i o n  of  t h e  red-maple swamp known as d 
Sweedens Swamp. I do n o t  i n t e r p r e t  t h e  S e c t i o n  4 0 4 ( b ) ( l )  g u i d e l i n e s  
as a l l o w i n g  m i t i g a t i o n  as a remedy f o r  d e s t r o y i n g  w e t l a n d s  when a  
p r a c t i c a b l e  a l t e r n a t i v e  e x i s t s .  Nor d o e s  t h e  s t a t e  of t h e  s c i e n c e  
o f  man-made w e t l a n d  c r e a t i o n s  c o m f o r t a b l y  a l l o w  me t o  recomme3d 
a t  t h i s  time t h a t  man-made c r e a t i o n s  o f  w e t l a n d s  s h o u l d  o b v i a t e  t h e  
need f o r  a n  a l t e r n a t i v e s  t e s t ,  p a r t i c u l a r l y  f o r  non-water -dependent  
p r o j e c t s .  

The Env i ronmenta l  P r o t e c t i o n  Agency h a s ,  b e c a u s e  of  i t s  
e x p e r t i s e  and r e s p o n s i b i l i t y ,  a s t r o n g  c o n c e r n  o v e r  t h e  s c i e n t i f i c  
u n c e r t a i n t i e s  o f  a r t i f  i c a l l y - c r e a t e d  w e t l a n d s ,  and t h u s  such 
a r t i f i c a l  w e t l a n d s '  u s e  must  b e  c o n s e r v a t i v e l y  a p p l i e d .  I am, 
t h e r e f o r e ,  a n x i o u s  that w e  do n o t  se t  a p r e c e d e n t  a c r o s s  t h i s  
n a t i o n  of  s u b s t i t u t i n g  a r t i f i c i a l  w e t l a n d s  f o r  n a t u r a l ,  f u n c t i o n i n g  
w e t l a n d s  w i t h o u t  c o n s i d e r a t i o n  o f  t h e  need f o r  d e s t r o y i n g  t h o s e  
n a t u r a l  w e t l a n d s ;  we s i m p l y  do n o t  h a v e  t h e  s c i e n t i f i c  a b i l i t y  t o  
c e r t i f y  what t e c h a i q u e s  w i l l  a s s u r e  t h e  s u c c e s s  o f  such  man-made 
c r e a t i o n s .  I f  we e s t a b l i s h e d  t h e  p r e c e d e n t  t o  a l l o w  t h e s e  s u b s t i t u -  
t i o n s  w i t h o u t  r e g a r d  t o  n e e d ,  t h e  Prmy and EPA would b e  c a l l e d  
upon c o n t i n u o u s l y  t o  judf ie  w e t l a n d  c r e a t i o n s  as r e p l a c e m e n t s  f o r  

' n a t u r a l  w e t l a n d s  - -  and t h e  s t a t e  of t h e  s c i e n c e  is s u c h  t h a t  we 
c a n n o t  make s u c h  judgments  w i t h  a c c e p t a b l e  r i s k  t o  p r e c i o u s  and 
d w i n d l i n g  n a t u r a l  r e s o u r c e s .  



The Environmental Protection Agency does encourage mitigation 
efforts for unavoidable losses of wetlands where the project d i d  
not cause or contribute to significant degradation of waters of 'LJ the United States,' and supports continued research in wetland 
creation. However, as I examined Pyramid's mitigation plan, and 
the conditions which would be needed to ensure that the created 
wetlands would be successful, I became even more convinced of the 
risks involved for a project which is not water-dependent, and 
which would unnecessarily destroy natural wetlands of proven 
environmental value. 

After considering the full record, I determine that the 
construction of a shopping mall in Sweedena Swamp would cause 
unacceptable adverse effects on wildlife and wildlife habitat, 
and under the authority delegated to me by the Administrator of 
the Environmental Protection Agency, therefore hereby prohibit 
the use of the site for the proposed fill. 



APPENDIX A 

- - CHRONOLOGY OF ATTLEBORO MALL CASE 

1982 - Proposal by the DeBarto1 o Corporat f on t o  construct shoppi ng 
mal l  on Sweedens Swamp s i t e  (S. At t leboro)  denied necessary 
s t a t e  wetland permit. 

1983 - State Propert ies re j ec t s  o f fe r  t o  buy Sweedens Swamp s i t e  
and begins t o  acquire opt ions on North Attleborough 
(upland) ma1 1 s i te .  

- Pyramid Companies e lec ts  t o  pursue Sweedens Swamp as 
f u tu re  mall  s i te .  

December 1983 - Pyramid Companies f i r s t  contacts New England Corps and i s  
advised that ,  because they are proposing t o  f i 11 wet1 ands 
f o r  t h e i r  pro ject ,  they w i l l  have t o  rebut the presumption 
of ava i lab le  a l ternat ives.  

May 1984 - EPA attends an interagency pre-appl icat ion conference t o  
d l  scuss proposed Pyrami d pro ject .  

June 1984 - EPA requests Corps t o  exercise d isc re t ionary  au tho r i t y  and 
requi r e  an I n d i  v idua l  permit. U/ 

Ju l y  1984 - Pyramid appl ies f o r  a Section 404 permit. 

August 1984 - Corps, having exercised d isc re t ionary  author i ty ,  issues a 
pub1 i c  no t i ce  descr i  b ing  p ro jec t .  

September 1984 - Corps holds pub l i c  hear ing on p ro jec t .  FWS submits comnents 
ob jec t ing  t o  issuance of the  permit. 

- €PA provides p r e l i n l n a r y  review comnents to '  the  Corps. 

October 1984 - EPA provides f u l l  review comnents t o  Corps, focusing upon 
envl  r m e n t a l  I mpacts, a1 t e r n a t i  ves, and m i  t i g a t  i on and 
indicates t h a t  p ro jec t  i s  a candidate f o r  a 404(c) act ion.  

- Region I Regi onal Admi n i  s t  r a t  or, Michael Del and b r ie fed  
about pro ject .  

- EPA f i r s t  asked by ma1 1 opponents t o  exercise 404(c) 
author1 ty. 

November 1984 - EPA, FUS, Corps, and Pyramid meet t o  discuss Federal agency 
concerns. Pyramid f i r s t  proposes concept o f  of f -s i  t e  m i  t i  ga- 
t i o n  t o  o f f s e t  hab i t a t  losses. - ,' - 

December 1984 - €PA wr i t es  Corps request ing add i t iona l  background Infonnat ioq 
contained i n  Corps' f i l e s .  



~anuary.1985 -- - . EPA, FWS, and Corps meet t o  discuss status o f  p ro jec t  
- and t o  al low the environmental agencies an opportunity 

t o  res ta te  t h e i r  concerns. 

- A consultant retained by the  New England D l  v ls ion o f  the 
Corps revlews market1 ng data o f  Pyramid and State Propert ies 
and concludes t ha t  whi le  the  market area w i l l  not support 
two malls, e l t he r  s i t e  I s  feas lb le  fo r  development. 

- Reglon I EPA meets w l t h  Pyramld representatives t o  discuss 
a l te rna t l ves  and ml t lgat lon.  

- FWS re i t e ra tes  t h a t  Sweedens Swamp i s  valuable w l l d l l f e  
habi t a t .  

February. 1985 - EPA w r i t e s  Corps urging t h a t  permlt be denied based on . 
noncompl lance w l  t h  404(b) (1) Gul del  I nes; €PA a1 so quest Ions 
whether p ro jec t  could pass Corps pub1 l c  I n te res t  review. 

- Corps i nfo'nnal l y  not1 f 1 es Pyramld o f  lrmninent perm1 t denial.  

- Pyramid s u h l t s  rebu t ta l  t o  Corps consul tant 's  repor t  about 
a l t e r n a t i v e  mal l  s i te .  

March 1985 - Massachusetts Issues s ta te  wetland p e n l t  a f t e r  much 
cont roversy. 

- I n t e r e s t  o f  outs ide groups Increases markedly. 

A p r l l  1985 - €PA sends l e t t e r  t o  Corps d e t a i l i n g  s c i e n t l f l c ,  lega l ,  
and pol  I c y  d l f  f i c u l  t i e s  o f  accepting m i t l g # t l o n  I n  place 
o f  prOper a1 t e r n a t l  ves analysis. 

May 1985 - New England D l  v i s l o n  o f  the Corps d r a f t s  a recomendation 
t h a t  permit  be denled and t owards  documentation t o  - O f f  i c e  
o f  t h e  Chlef  of Engineers (OCE). 

- OCE reviews D i v i s i on  Engineer's d r a f t  recomendatlon f o r  
denla l  and d i r e c t s  tha t  t he  permit  be Issued. 

June 1985 - Mew England D i v l s l on  o f  the Corps Issues a no t i ce  o f  i n t e n t  
t o  Issue t h e  permlt. 

- Reglon I p r r t l c l p a t e s  I n  several meetings w l t h  the  Corps 
and/or Pyramid t o  dlscuss case. 

0 1ssue a r i ses  I n  Senate overs ight  hearlngs on 404 program. 



June 1985 - Regional Administrator meets w i t h  the Massachusetts 4 
(cont .) Association o f  Conservation Commissions , Inc. and 

- representat i ves of the  Coal i t  i on t o  Save Sweedens Swamp, 
- -at t he i  r request. 

J u l y  1985 - Region I again neets w i th  Pyramid representatives t o  
discuss case. 

- Regional Administrator meets w i th  State Propert ies t o  
. 

discuss case a t  company's request. 

- Region I i n i t i a t e s  404(c) act ion. 

- Major a r t i c l e s  and e d i t o r i a l s  i n  l oca l  newspapers/ 
t e l e v i s i o n  coverage. 

- Pyramid authorizes s i t ?  work which involves wetland 
i l l e g a l l y ;  Corps issues cease and des is t  order. 

August 1985 - Region I publishes Federal Re i s t e r  Not ice of Proposed aP- Determination (50 F-, ugust 21, 1985) s o l i c i t i n g  
comnents on the  Region's 404(c) ac t ion  and announcing a 
publ i c hear i  ng. 

- Pyramid sues t o  terminate EPA's proceeding. 

September 1985 - Court dismisses Pyramid's lawsui t .  

- Region I conducts a pub l i c  hearing on September 2 6  t o  
s o l i c i t  comnents on i t s  404(c) act ion.  The pub l i c  hearing 
comnent per iod closed on October 21; over 1200 comnents 
were rece i  ved. 

October 1985 - Pyramtd s u h i t s  a m i t i g a t i o n  p lan  t o  t he  Corps; Corps 
schedules a pub l i c  hearing f o r  November 18 t o  s o l i c i t  
cocrments on Pyramid's m i t i g a t i o n  plan. 

November 1985 - Assistant  Administrator f o r  External A f f a i r s  , (AAEA) 
Joy Wilson, v i s i t s  Sweedens Swamp s i t e .  

- Corps conducts publ i c  hearing on Pyramid's proposed 
o f f s i t e  m i t i g a t i o n  plan. 

December 1985 - L e t t e r  w r i t i n g  campaign t o  t h e  President on behal f 
o f  Pyramid i s  begun. 

- Region I begins prepar ing Recamended Decis ion t o  be 
f omarded t o  Headquarters. 



February 1986 - Pyramid f i l e s  a second lawsui t  against €PA, charging 
t ha t  the regional reconmendat ion  has been delayed 

--" ' inproperly and seeking a declaratory judgment t ha t  the  
proposed de tem ina t l  on I s  deemed withdrawn. 

- AAEA Joy W i  1 son meets w 1 t h  Represent at1 ve A r l  an S t  angel and 
on February 27. 

March 1986 - EPA Headquarters receives Recamended 404(c) Determlna- 
t i o n  from Region I on March 5 and the  associ atcd 
admin is t ra t ive record on March 13. 

- Region I publishes Federal Register Notice o f  i t s  extension 
of t ine.  

- AAEA Joy N i l  son conducts consul ta t ion meet1 ngs w i t h  
Pyramid Companies on March 21 and March 25. 

- EPA Headquarters s ta f f  meets w i t h  representatives o f  OCE 
and t h e  Of f ice of t he  Assistant  Secretary o f  t he  Amy 
( C i v i l  Works) (ASACW) on March 27. 

- MEA Joy Wilson meets *Ith Representative Barney Frank 
o f  Massachusetts on March 21. 

- AAEA Joy Wilson meets w i t h  envi r m e n t a l  and cornnuni t y  
I n t e r e s t  groups on March 21. 

- AAEA Joy Wilson meets w i t h  Ncw England Development 
Corporation on March 26. 

A p r i l  1986 - AAEA Joy Ui lson conducts consu l t r t i on  meeting w i t h  
Mr. Robert Darnon (ASACW) and other  Army and Corps 
representatives on April 3. 

- AAEA Joy Wilson meets w i t h  representat ives of t he  
. State o f  Pl8ssachusetts and the  C i t y  o f  A t t leboro  

on A p r i l  4. 

- MEA Joy W i  1 son meets w i t h  Senator John Paul Hanuner- 
sctmidt on Apri 1 17. 

May 1986 - AAEA Joy Wilson makes f i n a l  dec is ion under Section 404(c). 



Habitat  Evaluation 

1. Descri p t i  on of Model 

A comnunity based evaluat ion system developed by Pyramid's consul- 
t an t s  was used t o  est imate hab i t a t  value i n  numerical terms. The 
procedure was developed by Pyramid's consultants, working w i t h  the 
Fish and U i l d l  i f e  Service (FWS), t he  U.S. Army Corps o f  Engineers 
(Corps) and the  Maine Department of Marine F isher ies  and Wild1 i f e ,  
f o r  another pro jec t ,  and s l i g h t l y  mod1 f i ed, by agreement, f o r  use 
on Sweedens Swamp. The model attempts t o  quant i fy  w i l d l i f e  
values by using seven s t r uc tu ra l  and botan ica l  indices;*/ i t  
does not attempt t o  measure other environmental o r  s o c i a  values. 
W i  l d l  i f e  values, presented as "hab i ta t  un i  t s n  (HU) , are der i  ved 
through s t ra ight forward ca lcu la t ions.  This hab i t a t  eva lua t i  on 
methodology favors, t h a t  i s  assigns the  highest  value to ,  hab i ta ts  
t h a t  t heo re t i ca l  l y  support t he  1 argest popul a t i  ons o f  t he  greatest 
n i x  o f  w i l d l i f e  species. Therefore, t h i s  methodology gives the 
highest  value t o  general w i  l d l  i f e  hab i t a t  w i thout  eva luat ing other 
fac tors  such as wetland cha rac te r i s t i c s  o r  hab i t a t  s u i t a b i l i t y  f o r  
spec i f i c  species. Each of the  seven c r i t e r i a  i s  weighted so 
t h a t  t he  sum o f  a l l  w i g h t s  equals one. An. eva luat ion team i n  
t h e  f i e l d  d l  v i  des t he  study area I n t o  re1 a t i v e l y  homogenous 
cover types and assigns each cover type a score between 0 and 10 
f o r  each o f  t he  seven c r i t e r i a .  The products of these scores 
and t h e  pre-assigned weights are  added t o  g l  ve a "sum o f  we1 ghted 
scores" f o r  each cover type (10 being the  highest  poss ib le  score). 
These sums a re  mu1 t i p l i  ed by t he  acreage of each cover type t o  
produce the  number o f  hab i t a t  un i t s .  F i na l l y ,  t he  number of 
hab i t a t  u n i t s  f o r  each cover type may be added t o  g ive a t o t a l  
f o r  the  e n t i r e  s i t e .  

Hence, t h e  highest  t heo re t i ca l  score f o r  each cover type i s  10 x 
the a f fec ted  acreage. A s i t e  of 50 acres, f o r  example, could not 
score h igher  than 500 HU. O f  course, no actua l  cover type could 
reach t h i s  t h e o r e t i c a l  l i m i t  because i t  i s  no t  poss ib le  t o  maxi- 
m i  ze a l l  t h e  model's va r iab les  a t  once. A vigorous s a l t  narsh 
might score 9 o r  10 f o r  ' p roduc t i v i t y "  but  would have low 
f 01 i age he ight  d ivers1 t y  . L i  kewi se very few wetlands would 
approach t h e  t heo re t i ca l  minimum o f  zero. The vast  ma jo r i t y  of 
vegetated wrt lands (assume a 50 acre standard) would f a l l  between 
150-350 HU. Therefore general appl i c a t i o n  of t he  model should 
r e s u l t  I n  a s t rong ly  normal d i s t r i b u t i o n  of scores w i t h  a low 
standard d e v i a t i  on. 

*/ These are: 1) f o l i a g e  he ight  d i v e r s i t y ;  2) "edgen; 3) moisture - 
regime; 4)  p r o d u c t l v l t y ;  5 )  p l an t  species d i v e r s i t y ;  6) pro- 
p o r t i o n  o f  community i n  food production; and 7 )  w in te r  food 
a v a i l a b i l i t y .  



2. Results 

The model wllS'enployed a t  the Sweedens Swamp s i t e  and l a t e r  a t  the 
proposed o f f s i t e  m i t i ga t i on  area and an a1 ternate mall  s i t e  i n  
North Attleborough. The model was used t o  assess baseline (ex is t -  
i ng )  and p red ic t  fu ture ( a f t e r  construct ion) condit ions a t  these 
three s i tes.  The data f o r  these three s i t e s  are found a t  the 
end o f  t h i s  appendix. 

During a one day s i t e  v i s i t  t o  Smedens Swamp i n  August 1984, 
the  appl icant 's consultants and federal agency representatives 
( "Assesment Team*) evaluated Sweedens Swamp using the model. 

TABLE 8-1 

Sweedens Swamp : Sastl i ne Condi t i on 

O Hooded Swamp 
Shrub Swamp 

O Marsh 
Open Uater 

47.1 acres 221 HU 
0.6 acres 3 HU 
0.7 acres 5 HU 
1.1 acres 2 HU 

O Up1 and Hardwood Forest 12.5 acres 48 HU 
O Abandoned Field/Di  sturbed 17.2 acres ' . 53 HU 

Developed 2.8 acres - 0 HU 
>-. 

S i t e  Total :  82.0 acres 332 u n i t s  

Rased on the discussion above, the-  mathematical maximun score a t  
Sweedens Swamp ' s i t e  i s  800 HU. The " rea l  i s t i c *  range of scores,. 
however, i s  240-580; t o  score lower o r  higher than t h i s  range 
would i nd i ca te  respectively e i t h e r  a degraded o r  ex t rao rd lna r i l y  
valuable wetland. The actual  score, 332 HU, f a l l s  wel l  w i t h i n  
t h e  range we would expect fo r  a normal funct ioning wetland. 
Looking a t  t he  50 acres o f  wetland cover types alone, the  score 
i s 231 HU. Thls value i s  a lso we1 1 w i t h i n  t h r  euqmcted range 
('150-3m. 

The model W8S r l so used by Pyramid's consultants t o  p red ic t  the  
value of t h e  r o j e c t  s i t e  If the ons i t e  m i t i g a t i o n  were f u l l y  
S U C C ~ S S ~ U ~ .  ! AS ~ ~ S C U S S ~ ~  below, the value o r  the  model for  t h i s  
s o r t  of speculat ion 1s l in i  ted.] Table 6-2 conpares the  pre- and 
post-project  cond i t ion  of Sueedens Swamp assumlng fu l  l y  successful 
mitigation. 



TABLE 8-2 
C' Swccdens Swamp: Baseline and Proposed Conditions 

Total Wet1 and Total Wet 1 and - - Acres Acres Habitat Uni ts Habitat Uni ts - 
Base1 i ne Condi t i on. 82 50 332 231 
Pro ject  and Onsi t e  82 26 170 150 

M i  t i  g a t i  on 

Net Change 0 -24 -1 62 -8 1 

The e x i s t i n g  data are not  adequate t o  p red ic t  p rec ise ly  t h e  loss o f  
hab i t a t  u n i t s  from const ruct ion of the  mal l  without ons i te  m i t i -  
gation. Undoubtedly, however, t h a t  1 oss would be subs tan t i a l l y  
greater than t h e  162 HU shown i n  Table 8-2. S lml lar ly ,  i f  ons i te  
m i t i g a t i o n  i s  attempted but not  f u l l y  successful, the  loss  would 
be greater  than shown i n  Table 8-2. If successful ons i te  m l t i -  
ga t ion  i s  included., t he  most favorable analys is  p ro jec ts  a loss o f  
24 acres o f  wetland hab i t a t  and about 25 acres o f  upland habi ta t .  
Total  HU would permanently decrease by h a l f  and wetland HU by 
over one-third. The model r esu l t s  support t h e  conclusion t ha t  
Sweedens Swamp does provide values f o r  w i ld1  i f e  and t h a t  these 
values would be adversely affected by t he  p ro jec t .  

I n  October 1985 t h e  assessment team reassembled and used the  
model t o  estimate t he  base1 i n e  value of the  Ti f fany St reet  
o f f s i t e  m i t i g a t i o n  area. 

TABLE 8-3 

Tiffany St reet  Si te:  Baseline Condi t ion 

O Abandoned F i e l d  (south) 5 acres 26 HU 
O Abandoned F ie l d  (nor th)  24 acres 114 HU 
O Open Water 6 acres 11 HU 
O Aspen Stand 1 acre 4 HU 

S i t e  Tota l  : 36 acres 155 HU 

Pyramid's proposed l n l t l g a t i o n  p l  an, if successful , would convert 
t h i s  p r i m a r i l y  upland area t o  an emergent wetland and open water 
habi ta t .  The pred ic ted maximum value o f  the  created wetlands I s  
219 HU. Assmlng t h e  m i t i g a t i o n  i s  completely successful, t h e  
m i t i g a t i o n  work would there fo re  increase t h e  value of t h e  s i t e  by 
65 HU. If appl ied against  t he  pred ic ted long term losses a t  
Sweedens Swamp, t he  net  ga in  a t  Tif fany S t ree t  does not f u l l y  
compensate f o r  t h e  t o t a l  l oss  o f  w i l d l i f e  value (-162 HU) or t he  
l oss  o f  wetland values alone (-81 HlJ). This again assumes f u l l y  
developed and successful m i t i g a t i o n  both on- and o f fs i te .  Bccause 



Pyramld would attempt t o  create 3 6  acres of wetland a t  Tl f fany 
Street  and 22 acres o f  wetland onsi te, there would be a net 
increase I n  the  absolute number of wetland acres (and wetl and 
hab l ta t  un4.f~) I f  the  m i t i ga t i on  were successful. The e n t l r e  
p ro jec t  would resu l t  I n  a net  lncrease of 6 wetl and acres and a 
decrease of 54 upland acres. Correspondingly, the  e n t i r e  pro ject  
would resul t I n  a net Increase of 128 wetl  and hab l ta t  u n l t s  and a 
decrease of 226 upland habf t a t  unl ts.  [Whlle Pyramid has pointed 
t o  the net lncrease o f  128 wetland HtJ, It has Ignored t he  net 
decrease o f  226 upland HIJ]. Ilr addlt lon, Pyramld based I t s  
projections f o r  o f f s l t e  m l t l ga t l on  on the expectatlon t ha t  ons l te  
m l  ti gat lon would be 100% successful. G I  ven the speculatfve 
nature o f  t ha t  estlmate, the  losses may be greater. 

I n  November 1985 the  federal  agency representatives v l s l t e d  an 
a1 ternate mall  s l t e  I n  North Attleborough where New England 
Development proposes t o  construct  the Emerald Square .Hal 1. I n  
order t o  have the  complete assessment team present €PA sought 
t o  have Pyramid's consultants p a r t l c l p a t e  I n  t h i s  evaluatlon. 
New England Development, however, denled Pyraml d 's consultants 
access t o  t he  s l te .  The evaluat lon resu l t s  are surrlmarl zed below: 

TABLE 8-3 

North Attleborough Hal 1 Si te:  Sasel I ne  Candl t l o n  

O Upland Shrub 
O Upland Forest 

Developed 
O Mixed Forest 
O Disturbed F i e l d  
O Abandoned F i e l d  
O Wet 1 ands 

26  acres 
12 acres 
10 acres 

4 acres 
3 acres 
1 acre 
1 acre 

Total  : 57 acres 237 HU 

A l l  be 1 acm, af-% +s up1 and. ShrtPsr?y the  measured 
hab i t a t  value ar lses  almost e n t l  r e l y  fram upland (233 HU) as 
compared t o  wetland hab i t a t  (4 HU). The pro jected value of the  
s l t e  a f t e r  developnent I s  49 HU, a t o t a l  net  loss  of 190 HU. 



'This net  loss 4.s s l i g h t l y  higher than the  t o t a l  projected net 
losses a t  Sieedens Swamp w i t h  ons i te  m i t i ga t i on  (162 HU). An 
equal compaFison wi thout m g a t i o n  would show t h a t  the overa l l  
impact t o  w i l d l i f e  i s  numerical ly s i m i l a r  a t  both s i t e s  although 
probably higher a t  Sweedens Swamp. I n  terms of wetland values, 
the  impacts would be much greater a t  the Sweedens Swamp s i te .  

3. Model Limi t a t 1  ons 

The resu l t s  of the  model tend t o  conf i rm the  views of the p a r t i -  
c i pa t i ng  federal  agencies w l t h  respect t o  the wi ld1 i f e  values o f  
t h e  three s i t e s  evaluated. Nevertheless, these numerical resu l t s  
must be viewed w l t h  caut ion and not accorded too  much weight 
because the  model (as does any model) has biases and l im i t a t i ons .  

This assessment method was o r l g l n a l l y  developed by Normandeau 
Associates t o  evaluate peat bogs i n  Maine.21 Whi l e  i t  can reason- 
ably be used t o  evaluate other wetland systems, i t  I s  less ce r ta i n  
how we l l  It can be appl ied t o  upland hab i ta ts  (e.g., T i f f any  
St reet  and North Attleborough). The FWS has expressed reservat ions 
about use of the  model. Although they agreed t o  p a r t i c i p a t e  i n  
t he  th ree  s i t e  evaluat ions a t  the  request of t h e  WE Corps and 
EPA, they d i d  not  endorse t he  method. FYS bel ieves the model I s  
untested and i t s  uses and limitations are unknown. No data e x i s t  
t o  I d e n t i f y  what species, cover types or  comnunlties the  model 
d iscr iminates f o r  o r  against. Since the  model r e l i e s  on subjec- 
t i v e  value judgments, the  r e s u l t s  may not be rep l lcab le .  

€PA agrees t h a t  the model I s  untested and unpublished and may 
have inherent b l  ases o f  one k i n d  o r  another. It I s  a1 so subjec- 
t i v e  s ince values are a r r i ved  a t  by the  consensus judgment of the 
eva luat ion team. AS w i t h  most habl t a t  eva luat ion syst'em, t h i s  
model i s  more useful f o r  comparing s i m i l a r  h a b i t a t  types than it 
i s  f o r  comparing one hab i t a t  type t o  another. Hence, the  emer- 
gent w2tland a t  Sweedens Swamp can be d i r e c t l y  compared t o  t h e  
emergent wetlands a t  t he  North Att leborough s l  t e  more accurately 
than, say, a shrub swamp can be evaluated against an upland 
forest. ~ v e r t h e l e s s ,  €PA bel ieves the  method was appl ied as 
ob jec t i ve l y  as poss ib le  by t h e  eva luat ion team and the  resu l t s  
render i n  nuner lcal  te rns  t h e  judgments o f  t he  p a r t i c i p a t i n g  
b i o l o g i s t s  about t he  e x i s t i n g  hab i t a t  va l  ue. Values p red ic ted  
f o r  t he  created wet1 ands r e f l e c t  the  paper value o f  the  mi t iga -  
t i o n  schemes. These values do not represent a judgment by €PA o r  
FWS t h a t  t he  m i  t 1 ga t lon  would devel op as depicted on t h e  plans. 

/ Denni s Hagee, personal conmrni cat ion.  - 



Several other assumptions should be borne i n  mind when i n te rp re t i ng  
the resu l t s  0 f . the  habi ta t  evaluations. F i r s t ,  since the model i s  
not annualized i t  does not account fo r  the i n i t i a l  low qua1 i t y  o f  
the m i  t i g a t t o n  areas but instead assumes values typ ica l  o f  a f u l  l y  
developed wetland system. Even if f u l l y  successful - and as d i s -  
cussed i n  the  Final  Determination, a r t i f i c i a l  wetland creat ion i s  
an uncertain science, and d i f f i c u l t  t o  define the factors t o  resu l t  
i n  a funct ioning wetland -- t h e  a r t i f i c i a l  wetlands, if able t o  overcome 
nunerous vu lne rab i l i t i es ,  would requi re  from several years ( f o r  the - 
marsh) t o  perhaps a decade ( f o r  the shrub swamp) t o  reach 
maximun sustainable value. I n  addit ion, the  future scenarios f o r  
each o f  the evaluated s i t e s  varies. Sweedens Swamp, i f  not devel- 
oped by Pyramid, would 1 i k e l y  maintain i t s  cur rent  envi ronmental 
values a1 though some development of the upland might occur. The 
Tiffany Street  s i t e  i s  cu r ren t l y  abandoned. It i s  possible t ha t  
par ts  of t he  s i t e  could be developed o r  mined f o r  sand and gravel 
f u r t he r  i n  the future. Even- i f  not developed, normal successional . 

changes a t  the North Attleborough s i t e  would decrease annual pro- 
d u c t i v i t y  and edge and reduce the  numerical score o f  t h e  Nqrth 
Attleborough s i te .  An annual ized modal would account f o r  how these 

. reasonably foreseeable changes (o r  lack of changes) i n  land use 
a f fec t  predicted hab i t a t  values. 

Second, a t  l e a s t  f o r  the ons i te  m i t i g a t i o n  a t  Smedens Swamp, the  
model assumes tha t  each cover type i s  o f  equal value t o  w i l d l i f e  
both before and a f t e r  construction. For example, the forested 
wetlands a t  Sweedens Swamp scored a numerical value of 4.7 (out  
of a poss ib le  10) per  acre. Yet the  four acres of wooded swamp 
tha t  would remain a f t e r  const ruct ion a1 so were given a value of 
4.7 though they w i l l  be fa r  less  buffered from human disturbance. 

F ina l l y ,  despi te attempts t o  be object ive,  the model may have been 
unevenly applied. The three s i t e s  were evaluated i n  three d i f -  
fe ren t  months o f  the  year and Sweedens Swamp was assessed over a 
year before the  other  two s i tes .  The team composition changed 
f o r  each evaluation. The FWS representative, f o r  example, a t  
Sweedens Swamp was represent ing the  Corps a t  t he  second two s i t e s  
f o r  which t he  o r i g i n a l  Corps representat ive was not present ( t h i s  
resu l ted  from changes i n  employment). As noted above, Pyramid 
Has not  a b h  t o  p a r t l c f p a t e  f n  the  eva luat ion o f  t h e  Ti f fany 
St reet  site. What a f fec t ,  i f  any, these factors had on t he  sub- 
j e c t i v e  j udgwn ts  o f  t he  team i s  unclear. 
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APPENDIX C 

RESPONSE 10 COMMENTS 

Region I opened a -day publ l c  comment per iod on August 21, 1985 which 
extended u n t i l  October 21, 1985. On September 26, 1985 €PA conducted a 
publ l c  hearing I n  Att leboro, Massachusetts sol l c i  t l n g  publ l c  comnents on 
t he  Proposed 404(c) Determination publ lshed I n  t h e  -Federal Register on 
August 21, 1985. Rr le f l y ,  the  proposed determination sought cormnent on a 
number o f  issues I nc l  udl ng i nformati on per ta l  n l  ng t o  the b i  01 ogi cal  and 
hydrological  values provided by Sweedens Swamp; whether o r  not the  adverse 
Impacts from the mall  could be avoided; Informat ion about wetland creat ion 
attempts I n  general and I n  par t i cu la r ;  comnents on the a d v i s a b i l i t y  o f  
subs t i t u t i ng  one type o f  hab i t a t  f o r  another; and spec i f ic  comnents about 
Pyramid's proposed m l t l ga t l on  plans. 

Region I forwarded i t s  Recarmended 404(c) D e t e n i n a t  1 on t o  €PA Headquarters 
on March 5, 1986 and l e t t e r s  were subsequently sent on March 7, 1986 i n i t i a t i n g  
consul t a t l o n  w l  t h  Pyramid Companies and the  Corps of Engineers. Meet1 ngs 
were subsequently conducted w i t h  Pyramid Companies, t h e  Off ice of the Chief 
o f  Engineers and t h e  Assistant  Secretary of t he  Amy ( C i v i l  Works). In 
response t o  requests received, meetings were a lso  conducted w i t h  Representa- 
t i v e  Barney Frank of Massachusetts, Senator Ar lan Stangeland of Minnesota 
and Senator John Paul Hamnerschmidt of Arkansas as we1 1 as envi ronmental and 
comnuni t y  i n t e r e s t  groups, the  New England Developnent Corporation, and 

. c.. representatives o f  t h e  State of Massachusetts and the  C i t y  of Att leboro. 

The extent o f  the  response t o  EPA's 404(c) ac t i on  has been Impressive. An 
estimated 1000 persons attended the  pub l i c  hearings which las ted near ly 
f i v e  hours. During the  60 day publ l c  hearing corrnrent period, €PA received 
over 1200 comnent l e t t e r s .  I n  add1 t i  on, approximately 3500 l e t t e r s  were 
sent t o  President Reagan and Administrator Lee Thomas i n  December, 1985. 
€PA headquarters received approximately 200 l e t t e r s  dur ing i t s  evaluat ion 
o f  the  Recomnended Detemlna t lon  and, as discussed above, conducted numerous 
meetlngs. A l l  c o m n t s  have been read and evaluated I n  reaching t h i s  
F ina l -404(c)  De ten ina t ion .  €PA appreciates t h e  t ime and e f f o r t  spent by 
a11 thaze. dm., comeatad ttb US bbOUt this case. -. 

The very large nunber o f  coments makes i t  Impossible t o  address each one 
i nd i v i dua l l y .  €PA has Instead chosen here t o  respond t o  t he  major issues 
ra ised dur ing  the  404(c) process. This I s  a reasonable approach fo r  several 
reasons. F i r s t ,  although the  number o f  comncnters I s  hlgh, s l m i l a r  issues 
were ra ised repeatedly and can be best t rea ted  generically. Second, we 
be l ieve  t h a t  many comments, p a r t l c u l a r l y ~ t h o s e  on environmental issues, 
have been addressed I n  t he  body of the  F ina l  404(c) Determination. F ina l l y ,  
several Issues were ra ised  which are e i t h e r  beyond t h e  au tho r i t y  o r  exper t ise 
of EPA or. r ~ o t  pe r t i nen t  t o  t he  decision. 



The organizat ion 0.f t h i s  par t  bas ica l l y  fol lows t ha t  of the Final  404(c) 
Determi nation... -The issues f i r s t  addressed include those per ta in ing t o  
Pyramid's proposal and the 404(c) process and then proceed, sequent1 a1 l y  , 
t o  comments about the environmental value of the s i te ,  environmental ilnpacts, 
a1 ternat ives and mi t igat ion.  

A. General Comments on the Pro ject  and 404(c) Process 

Comnent: The proposed ma1 1 would be good fo r  the l oca l  economy and t a x  
b a s e , r o v i d e  jobs, and stop the  flow of consumer do1 l a r s  i n t o  Rhode Island. 

Res onse: EPA accepts t h a t  the  proposed mal l  would provide econ.mic benef i ts -h t o  tt eboro although we have not attempted t o  va l ida te  Pyramid's spec i f i c  
p ro jec t ions  i n  these areas. However, s ince p rac t i cab le  a1 ternat ives must 
sa t i s f y  the basic purpose of the  p ro jec t ,  these other a l te rna t i ves  would 
provide subs tan t ia l l y  s i m i l a r  benefi ts. For example, the  developer o f  the 
proposed ma1 1 a t  the North Attleborough s i t e  p red ic ts  a s i m i l a r  range o f  
economic bene f i t s  from i t s  p ro jec t ;  had Pyramid pursued t h a t  s i t e ,  i t 
presumably would have provided s i m i l  a r  benef i ts.  That the benef i ts from 
a regional shopping mal l  may not a l l  occur i n  exact ly  the  same c o m n i t y  i s  
not  pe r t i nen t  t o  EPA's dec is ion under the  nat iona l  404 program. 

C m e n t :  There i s  no need fo r  a shopping mal l  a t  a l l ,  e i t h e r  a t  the  Sweederls 
V i t e  o r  a t  any l oca t i on  i n  the  region, 

w* 
Res onse: €PA has accepted the conclusions of Pyramid and others t h a t  a 
+a mar e t  emand e x i s t s  i n  the  t rade area f o r  t he  type of r e t a i l  shopping the 
mall would provide. Whether o r  not  t he  expected v i a b i l i t y  of a shopping 
mall  equates w i t h  a "publ ic  ne@dU fo r  such a f a c i l i t y  :s a question beyond 
EPA's au tho r i t y  t o  address. Our evaluat ion I s  confined t o  an analys is  of  
the  environmental impact o f  t h e  proposed p ro jec t  and an evaluat ion of 
a1 t e r n a t i  ves which may, be p r a c t i  cab1 e and i nvo l ve  1 ess envi ronmental impact . 
Comnent : The proposed ma1 1 would provide more convenient shopping. 

Respoose: EPA's review of t h i s  p ro jec t  concent ra ted on the  an t i c ipa ted  
adverse environmental impacts on Sweedens Swamp, t he  proposed ma1 1 s i t e ,  
and p o t e n t i a l  a l t e r n a t i v e  sites.. Ya l l  const ruct ion on an a1 t e rna t i ve  s i t e  
would increase shopplng convenience f o r  some and decrease It fo r  others. 
Shopping convenience was considered by €PA i n  i t s  review o f  whether an 
a1 t e r n a t i  ve I s  feas i  b l e  from a 1 og i  s t  i cs viewpoi nt;  however, convenl ence t o  
a p a r t i c u l a r  group o f  c i t i z e n s  i s  not  pe r t i nen t  t o  EPA's dec is ion under the 
nat iona l  404 program. The record ind ica tes  t h a t  t h e  North Attleborough 
s i t e  would a l so  prov ide convenient shopping, 



Comnent: EPA's 404(c) ac t ion i s  i nappropriate s l  nce Pyramid underwent 
extensive envlronm&ntal review a t  the state,  l oca l  and federal  l eve l  and 
has received the  -approval o f  every other agency charged w i t h  eval u a t i  ng 
the pro jec t .  EPA should not preempt l o c a l  decisions. 

Res onse: Local views and decisions are an important consideration t o  
E d -  Nevertheless, the 404 program i s  a nat ional  program, w i th  nat ional  
standards ( t he  404(b ) ( l )  Guidel ines) aimed a t  p ro tec t ing  wet1 ands and 
other sens i t i ve  waters of the  Uni tad States. EPA c l e a r l y  has the au thor i t y  
under 404(c) t o  r e s t r i c t  o r  p r o h i b i t  a proposed discharge even if It has 
been approved by o ther  agencies, Inc lud ing  t he  Corps o f  Engineers. Moreover, 
I n  t h i s  p a r t l c u l a r  case, the  s ta te  law does not address p ro j ec t  a l te rna t i ves  
and w i l d l i f e  Impacts, EPA's two key concerns i n  t h i s  case. Despite t h i s  
fact ,  the  State proceeding was ex t  remely cont rovers ia l  s ince t he  p ro j ec t  
would not be permit ted under cur rent  s t a t e  regulat ions. Furthermore, 
s lnce t h e  RD was signed, responsible s t a t e  o f f i c i a l s  have w r i t t e n  t o  €PA 
urg ing us t o  make an lndependent dec is lon on t h e  mer i ts,  using the Fede'ral 
c r i t e r i a .  The FUS a lso has cons is ten t l y  opposed issuance o f  a permit 
fo r  t h i s  pro jec t .  Since EPA has found t h a t  Pyramid's proposal involves 
unacceptable adverse envi romnental impacts, the  law makes i t  c l ea r  t ha t  
EPA ac t ion  under 404(c) i s  warranted. 

Comnent: It I s  inappropr ia te  f o r  €PA t o  r e v i s i t  Corps decisions t h a t  
the-)torth Att leborough s i  t e  i s  not ava i lab le  t o  Pyramid; tha t ,  based upon 
100% successful m i  t l g a t i  on, the re  are no p rac t l cab le  a1 te rna t l ves  avai 1 able 
t h a t  would have less impact on the  aquat ic environment; and, therefore,  
t h a t  the  proposed mal l  p r o j e c t  i s  i n  compliance w i t h  t h e  Guidelines. 

Res onse: The Clean Water g ives EPA t h e  respons ib l l  i t y  under Sectiofl 4 0 4 ( c )  
o ensure dlscharges of dredged and fill mater ia l  do not  have unacceptable re- 

adverse Impacts. An issue i n  question i n  t h i s  case re la tes  t o  t he  avoid- 
a b i l  l t y  of the  ef fects of t he  discharge. Avo idab i l i t y  i s  c l e a r l y  a re levant 
f a c t o r  i n  judg l  ng t h e  acceptabi 11 ty  o r  unacceptabi 1 i t y  o f  Impacts under 
Sect i o n  404(c). €PA i s  requi  red t o  exerc l  se i t s  lndependent judgment, 
based on the record, when deciding under Sect i o n  404(c) whether adverse 
e f f e c t s  w i l l  occur and whether they are  acceptable o r  unacceptable. Newport 
G a l l e r i a  Group, Inc. v. Deland, F. Supp. (D.DC 1985). 

Comnent: Sectton 4Q4(t1 t s  l i m i t e d  t o  e f fec ts  on w i l d l i f e  which a rc  
a t t r i b u t a b l e  t o  po l  l u t e d  water. 

Response: The l e g l s l a t l v e  h i s t o r y  makes I t  c lea r  t h a t  Sectlon 404 i s  
concerned no t  on ly  w l t h  t h e  chemical e f fec ts  o f  contamlnatlon from 
discharges o f  dredged o r  f l l l  mater ia l  but  a1 so t h e  phys ica l  ef fects on 
w i l d l i f e  hab i t a t  from such discharges. 



Comnent: €PA should have extended o r  reopened the pub1 i c  comnent per iod 
t o  give in terested par t ies  more t ime t o  comment, p a r t i c u l a r l y  on Pyramid's 
m i t i ga t i on  pl'an, which was not ava i lab le  u n t i l  l a t e  i n  the 404(c) process. 

Response: EPA i n  Region I O f f i c e  provided an i n i t i a l  &day conment period. 
U i t h  regard t o  Pyramid's mitigation plan, the NE Corps provided a period 
f o r  pub l i c  comnent (and held a hearing) on the m i t i ga t i on  plan from October 
18, 1985 t o  November '28, 1985. €PA has Incorporated I n t o  i t s  record a l l  
comnents submi t t e d  t o  the  ME Corps concernlng Pyramld' s project .  

0. Comnents Concern1 ng t h e  Envl ronmental Val ue o f  Sweedens Swamp 

Comnent: Sweedens Swamp has been degraded by uncontrol led dumplng o f  
t r a h n d  debris, I s  bas i ca l l y  a dump, and poses various safety hazards. 

Res onse: k described i n  Section 111, the dumplng has occurred p r lma r l l y  
aroun t e perimeter of t he  wetland w i t h  only scat tered evldence o f  d i  s tu r -  + 
bance I n  the  I n t e r i o r  o f  the wetland. The dumping may have reduced the 
aesthet ic  value o f  t he  s l t e  but  has had l l t t l e  e f fec t  on other  environmental 
values. To t he  extent  t h a t  there are adverse effects o r  safety problems 
from the dumplng, they can be l a r g e l y  reversed by removal and proper disposal 
o f  the mater la l  . Such removal I s  the responsf'bil l t y  of the  property owner. 

Comnent: Sweedens Swamp I s  a dysfunct ional  o r  I nef f i c l e n t  wet1 and because 
t h e r  tha t  t r ave l s  through the s i t e  does not i n t e r a c t  wf t h  the na t i ve  LJ,' 

wetland vegetation. 

Response: Sweedens Swamp i s not 'dysf unct tonal ". The area serves as a 
f l ood  storage area, which I s  fmportant, from a cumulative standpoint, t o  
downstream areas. It a lso al lows fo r  I n t e r a c t i o n  of approximately 30% o f  
the  watershed's runo f f  w i t h  t he  vegetatfon f o r  water qua1 i t y  renovation. 
Furthermore, i t  c l e a r l y  funct fons we1 1 as w l l d l  l f e  habi ta t .  

Comnent: Sweedens Swamp 1s no t  valuable w f l d l l f e  habl ta t ,  bu t  Instead i s  
hometo only r a t s  and mosqul toes. 

f?espo&e: k c t l o n  I I 1  o f  t h e  Recomended D e t e n l n a t l o n  1 I s t s  the  p lants ,  
b i  rds  and other animals t h a t  have e i t h e r  been observed a t  Sweedens Swamp 
o r  are l i k e l y  t o  f r q u e n t  t he  area. Iosects, o f  which there would be 
many, a re  n o t  l i s t e d .  

Comnent: Wedens  Swam i s  very valuable w l l d l  i f e ,  hab l t a t  fo r  waterfowl, 
m e a v e r ,  and o t t e r .  

Res onse: The wetland a t  one t lme may have supported mlnk, beaver, and 
o t t e r  u t  there  I s  no e.vldence t h a t  any of these species now uses the  s i t e .  S-6 
Waterfowl do u t i l i z e  Sweedens Swamp and have been observed on s l t e  on several 
occasions. It i s  not  prime waterfowl hab i t a t  because t h e  ra t10 of open 
water t o  vegetat lon i s  no t  optimal fo r  t ha t  purpose. 

u 



Comnent: Smedens Swamp i s  v i t a l  t o  maintaining the p u r i t y  of surface and 
-waters and d r ink ing  water supplies because the peat s o i l s  f i l t e r  the 
water. . 

-- - 
Response: Sweedens Swamp does act t o  improve water qua l i t y  o r  protect  ex i s t i ng  
surface water qua1 i t y .  However, as discussed i n  Secti on 111, €PA does not 
be l ieve t h a t  the wetland i s  c r i t i c a l  f o r  d r ink ing  water concerns. The swamp 
acts more t o  discharge ( ra ther  than recharge) groundwater except possibly 
dur ing the d ry  sumner months. I n  other words, the water does not, as several 
comnenters suggested, "seep down through the  peat," although there would be 
some v e r t i c a l  movement through the substrata a t  ce r ta i n  times. 

Conment: Sweedens Swamp i s  an important f lood storage area. 

Res onse: €PA agrees t ha t  the wetland has value f o r  f lood storage. This has 
a so een acknowledged by Pyramid and i t s  consultants. 7%- 
Colnncnt: The value o f  Smedens Swamp was g rea t l y  reduced when In te rs ta te .95  
was constructed. (Several comnenters asked why €PA d l d  not  object  t o  the 
roadway when it was proposed). 

Response: IJndoubtedly, 1-95 had a severe impact on Sweedens Swamp. The 
road was constructed, however, before passage of t he  Natlonal Environmental 
Pol i c y  Act whlch m u l d  have required preparat lon of an € I S ,  and before 
passage o f  Section 404 of the  Clean Water Act. If 1-95 were proposed today, 
€PA would ob ject  t o  const ruct ion o f  the road i f  i t  d i d  not comply w i th  the 
Section 404(b) ( l )  Guide1 1 nes. 

'uf Comnent : The motorbike act  i v l  t y  .and nearby h l  ghway det ract  f rorn Sweedens 
Swamp's wetland value. 

Response: Uh l l e  w l l d l i f e  u t l l l z a t i o n  might by higher i f  there were not b ike  
and hlghway t r a f f l c ,  t h e  record nonetheless shows extenslve usage ( inc lud ing  
nest lng b l  rds) under present condl ti ons. 

C m e n t :  The number o f  species observed a t  Sweeden Swamp i s  small e r  t h a ~  
w o u r d e  expected. 

Res onse: Considering t h a t  t he  observations were not made as par t  of an --% e.mtck, v e  , M y  t o  d e t r m w . t ) r e  f u l l  ex tent  o f  u t  i 11 zatlon, bu t  ra ther  were 
casual obsewr t lons  dur ing  s i t e  v i s i t s ,  t h e  ar ray o f  species reported i s  
s ign l f i can t .  



C. ComwntS Concerning t he  Environmental Impact o f  t he  Project  -& 

Comnent: ' Pyramid ,would improve the area by cleaning i t  up and by creat ing 
new and be t t e r  wetlands near the  mal l .  - - 
Response: Section I V  describes the impacts t o  wi ld1 i f e ,  f lood storage, and 
water q u a l i t y  t ha t  would r e s u l t  from the mall .  The adverse impacts t o  
w i l d l i f e  hab i ta t  would be, i n  EPA's judgment, unacceptable. Ue agree t ha t  
i f  Pyramid cleaned up the  s i t e  there would be an aesthet ic  improvement.' 

Comnent: The new ons i te  wetlands would func t ion  be t t e r  i n  prov id ing w i l d l i f e  
hab i t a t  and i n  maintain ing water qua.1 i t y .  

Response: 45 acres of e x i s t i n g  forested wetlands would be f i l l e d  o r  graded, 
and the  t o t a l  amount of ons i te  wetlands would decrease by 24 acres. The ons i te  
created wetlands, if successful, would not  provide the  same type of hab i t a t  
as t h a t  which would be destroyed. Therefore, some species would bene f i t  
from the change whi le  o ther  species would not. Pyramid's proposed m i t i ga t i on  
plan, of fered because of t he  need t o  replace f lood con t ro l  and water qua1 i t y  
values l o s t  w i t h  f i l l i n g  32 acres o f  wetland, would increase t he  contact o f  
t he  a r t 1  f i c i  a1 wet1 ands vegetat ion w i  t h  ma1 1 runoff t o  enhance the opportuni ty 
f o r  water q u a l i t y  renovation, however, a t  the  same time, t he  mal l  w i l l -  
generate and discharge more po l l u t an t s  i n t o  Sweedens Swamp than which 
cu r ren t l y  enter  the  s i t e .  Therefore, whi l e  EPA an t i c ipa tes  no s i g n i f i c a n t  
water q u a l i t y  impacts if the  ons i t e  m i t i g a t i o n  i s  successful as a r e s u l t  
o f  t he  p ro jec t ,  we quest ion whether there w i l l  be ove ra l l  improvement of 
same. u 

Comnent: The proposed mal l  w i l l . a d v e r s e l y  a f fec t  d r i nk i ng  water suppl ies. 

Res onse: As described i n  Section I V  and the  RD, EPA would not an t i c i pa te  -%- sign1 i can t  adverse impacts t o  d r i nk i ng  water i f  the ons i t e  m i t i g a t i o n  p l a ~  
was successful. 

Comnent: The mal l  w i l l  cause f lood ing  near the sPte and downstream. 

Res onse: Sweedens Swamp does serve as a f l o o d  re ten t i on  area and the  -f-- ma 1 w i l l  decrease t h e  ava i l ab le  storage capac i ty  o f  the s i t e .  Under the 
s ta te  permit  requirements, however, Pyramid would prov ide f u l l  compensation 
f o r  l o s t  flood storage. Therefore, assuming Pyramid's onsi t e  m i t i g a t i  an 
was successful,  €PA would not  expect s i  gni  f i c a n t  fl ooding problems as a 
consequence of  cons t ruc t i  ng t he  ma1 1 p ro jec t .  

Comnent : The p r o j e c t  w i  11 degrade both surface and groundwater. 

Res onse: S h o r t - t e n  degradation o f  surface water would occur dur ing 
cons r u c t i o n  of the ma1 1, a1 though i t  could  be minimized by use o f  erosi  on + 
cont ro l  measures. The long term impact o f  t h e  p r o j e c t  on water q u a l i t y  i s  
unclear, although i t  would be negat ive i n  t he  aquat ic ecosystems near t he  
mal l  (See Sect ion I V  o f  RD). Groundwater q u a l i t y  should no t  be s i g n i f i c a n t l y  
a f fec ted 'by  t h e  p ro jec t .  

w 



0. Comnents Concerning Al ternat ives t o  the Project 

Conrncnt: A shopping mall can be constructed anywhere and there are many 
other s i t es  i n  the area where Pyramid could b u i l d  a mall .  

Response: €PA does not agree tha t  a shopping ma1 1 can be b u i l t  'anywhere". 
However, EPA does agree tha t  r e t a i  1 shopping f a c i l  i t ies ,  including a 
regional malt, could be constructed a t  leas t  one other s l t e  i n  the 
same trade area. (See Section V ) .  

Comment. The North Attleborough s l t e  i s  not pract icab le because o f  a nunbcrf economic and l o g i s t i c a l  factors, l n c l  uding 1 t s  locat ion w l  t h  
respect t o  the  t rade area and the  major highways. The s l t e  has a l im i t ed  
amount o f  developable land and problems w i th  access. 

Res onse: k discussed i n  Section V, the  marketplace has shown the North 
tt e orough s l t e  can not only sa t i s fy  the  basic p ro jec t  purpose o f  providing -T-es 

r e t a i l  shopping, but i s  su i tab le  for  Pyramid's p ro jec t  purpose - a regional 
shopping ma1 1. Typical o f  any major development s l  te,  t h e  North Attleborough 
1 ocation poses ce r ta in  d l  f f  l c u l  t i es .  However, Pyramid has not demonstrated 
tha t  these obstacles t o  development could not be overcome, and the record 
ind icates tha t  these p rob lem are being resolved. 

Camrcnt: Mr. Badger I s  not Independent and h i s  concl usions concerning 
m e  a l te rna t i ves  should be rejected, because of a l e t t e r  he subsequently 
wrote t o  t he  Region supporting t he  i n i t i a t i o n  o f  404(c) process. 

Response: The record shows tha t  Pyramid's consultant, HSG/Gould Associates, 
stated, "It appears t h a t  Mr. Badger conducted a very even-handed analysis.. . ." 
The record a lso shws h i s  l e t t e r  t o  €PA was w r i t t e n  approxinately 7 months 
a f t e r  he completed h i s  analysis as a consultant h l red  by the  Corps. I n  any 
case, the marketplace i t s e l  f, through New England Development's e f f o r t s  a t  
North Attleborough, support t h e  f e a s i b i l i t y  of t ha t  s l  t e  f o r  a regional 
s hoppi ng ma1 1. 

Cement: The North Attleborough s i t e  i s  not less  envi rgnmentally damaging 
than the  Sueadens Swam s i t e  because o f  Impacts t o  wetlands, wi ld1 l fe ,  
water supply, and groundwater. 

Response: Scct i  on 
North A t t  1 ebomugh 
would adversely a f  

V discusses the  envlronmcntal charac te r i s t i cs  of the 
$1 te. The proposed mal l  development a t  t h i s  s l  t e  

feet w i l d l l f e  because approximately 34 acres o f  habi ta t ,  
wimafilty upland...sbub.am+ Forest, would be de3eloped. Less than one acre 
of wetlands, most o f  t h m  iso la ted,  would be f i l l e d .  Rul ld ing a ma1 1 a t  
t he  North Attleborough s i t e  wauld have less  adverse ef fects on aquatic 
resources than b u i l d i n g  one a t  Sweedens Swamp. Whi  l e  t he  North Attleborough 
s i t e  does have e n v l r o m n t a l  value, i t s  l oss  would not be s i g n i f i c a n t  enough 
t o  a l t e r  EPA's conclusion t h a t  i t  i s  an environmental ly preferable s l  t e  f o r  
a shopplng mall .  

The North Att leborough s l t e  l i e s  w i t h i n  t he  watershed o f  a p r i nc ipa l  d r ink ing  
water supply f o r  Att leboro, although the  p ro jec t  s l t e  i s  small r e l a t i v e  t o  
t h e  t o t a l  watershed area. Provided t h a t  a v a r i e t y  o f  tcnrporary and permanent 
measures t o  manage stormwater are Implemented, s i m i l a r  t o  those proposed as 
Onsite m i t i g a t i o n  by Pyramid, EPA bel ieves t h a t  t he  r i s k  o f  po ten t ia l  impacts 
t o  the  water supply i s  w i t h i n  t he  l eve l  normally considered acceptable. 



The s i t e  i s  under la in p r ima r i l y  by g l ac i a l  t i l l ,  which general ly  has l o w  
permeabi l i ty .  Uh i l e  no s i t e  spec i f i c  base-flow ca lcu la t ions have been 
made, base-flow cont r ibut ions from a s i t e  composed mainly o f  t i l l  w i l l  be -d 

i n s i g n i f i c a n t  i n  Comparison t o  base f low from other  areas i n  the watershed 
where sand and gravel deposits ex is t .  - - 
Comnent: The proposed North Attleborough Ma1 1 w i l l  cause s i g n i f i c a n t  
t r a f f i c  re la ted  problems imnediately adjacent t o  t he  ma1 l and on t h e  
connect i ng roadways. 

Purpose: The Massachusetts Department of Pub1 i c  Works has j u r i s d i c t i o n  
over these issues. I n  t h e i r  comnents t o  t h e  Executive Off ice o f  Environ- 
mental A f f a i r s ,  dur ing the  s t a t e  EIR process, OPW had several technical  
comnents and recomnendations but  concluded t h a t  the  p ro j ec t  was a feasib le 
one. The f i n a l  f I R  analyzes these issues more f u l l y ,  bu t  reaches the same 
concl usion. 

Comnent: Developnent of the  North Att leborough s i t e  would have an unaccept- 
m r n p a c t  t o  the  l oca l  elementary school on A l len  Avenue and the nearby 
res i den t i a l  neighborhoods. 

Res onse: These issues are issues of l o c a l  importance and concern, normally 
758- a ressed dur ing the  l oca l  p lanning and zoning approval process. They a re  
not  d i r e c t l y  pe r t i nen t  t o  EPA's dec is ion under Sect ion 404(c) of the Clean 
Uater Act, a1 though t he  denial  of requ i red s ta te  o r  l o c a l  1 icenses bears 
on EPA's decis ions w i t h  respect t o  t he  a v a i l a b i l l t y  of t he  s i t e .  EPA 
lacks t h e  au tho r i t y  o r  exper t i se  t o  in tervene f o r  non-environmental reasons 
i n  t he  dec is ion o f  t he  town of. North Att leborough t o  a l low development o f  
a mal l  a t  t h i s  s i t e .  The record shows t h a t  t he  developer of t he  s i t e ,  New -, 

Engl and 'Development , Inc., has proposed numerous measures intended t o  
mitninize impacts t o  t he  school. 

Comnent: New England Developnent i s  not  a ser ious developer and i s  merely 
t r y i n g  t o  e x t r a c t  something from Pyramid by purpor t ing  t o  be in te res ted  i n  
b u i l d i n g  a t  the  North Att leborough s i t e .  Therefore, i t s  presence i s  not  
a r e l i a b l e  evidence o f  t h e  p r a c t i c a b i l i t y  of the  s i t e .  

Response: New England Development has spent $2 m i l  1 I on  on t h e  s i t e ,  obtained 
a zoning change, appl l e d  f o r  and received a v a r i e t y  o f  penni ts ,  and compl eted 
a 1 engthy e n v i . r o m n t r 1  i q a c t  report .  Moreover, New England Development 
has a wel l -establ  ished presence i n  New England. 

Comnent 

Res onse: Slnce on ly  about 32 acres o f  upland ex1 s t  a t  t he  s i t e  and i t  i s  
one contiguous parcel ,  i t  would be d l  f f i c u l  t t o  const ruct  a &IT 

s hoppi ng ma1 1 w i  t hout f i 1 1 i ng any wet 1 ands. Sccause o ther  a1 t e r n a t i  ves 
were ava i lab le ,  €PA d i d  no t  f e e l  i t  necessary t o  evaluate t h i s  op t ion  i n  
de ta i  1 . 



Comnent: Constructing several smaller shopping areas around the region i s  a 
m a 1  te rna t fve  t o  Pyramid's cur rent  proposal . - - 

. . 
Res onse: Given t h a t  there was a feasible a l t e rna t i ve  avai lable t o  Pyramid 
&mid' s pro ject  purpose, EPA d i d  n o t  address the  question whether 
scattered smaller shopping f a c i l i t i e s  around the t rade area region would 
s a t i s f y  the basic p ro jec t  purpose. 

E. Connents Relat ing t o  Pyramid's Mi t i g a t i o n  Proposal 

Camnent : Pyramid' s m i  t i g a t i o n  should not be substi  tuted f o r  the a1 ternat ives 
-ents of t he  404(b) ( 1) guide1 ines . 
Response: EPA agrees, f o r  the  reasons set f o r t h  i n  Section V. 

Comment: €PA accepted uetland creat ion as m i t i ga t i on  i n  an analogous s i tua-  
Derry, )(tw Hampshire. 

Response: The Derry case. involved the  c rea t ion  of a small mtl and t o  corn- 
pensate f o r  the  unavoidable l oss  of 0.7 acres, and there fo re  i s  s i g n i f i c a n t l y  
d i f f e r e n t .  from t h i s  case. 

Colrment : Pyramid's m i  t i g a t i o n  proposal would improve the environment because 
i t d  create high qua1 i t y  wetlands of  more value t o  w i l d l i  fe. 

Response: EPA's special exper t ise and purview on the s ta te  of the  science 
on man-made m t l a n d s  r e s u l t s  i n  great concern over the  v i a b i l i t y  o f  a r t i -  
f i c i a l  wet1 ands . The considerable uncer ta in ty  as t o  whether Pyramid ' s 
m i t i g a t i o n  plan would be successful h i gh l i gh t s  EPA's determination t h a t  
such a r i s k  i s  inappropr ia te  when natura l  wetlands l oss  i s  avoidable. 
Even i f  ' f u l l y  successful, Pyramid's m i t i g a t i o n  plan would r e s u l t  i n  a net 
1 oss of  ove ra l l  w i  l d l l  f e  val  ue (see Section V and Appendix B) . 
Comment: Creation o f  a r t i f l c l a l  wetlands i s  an establ ished science and 
m i a l  wetlands can be b u i l t  w i t h  ce r ta i n t y .  Therefore, Pyramid's 
o f f e r  t o  create a r t l  f l c i a l  .wetlands i s  " r i sk - f ree"  . 
ReS nse: €PA does not concur t h a t  the s ta te  o f  the science on man-made & P1 carfatrr ur =I"? #!stab1 fshed-. The record shorn t h a t  c e r t a i n  
types o f  m t l a n d s  have been successful l y  managed o r  recreated, p a r t i c u l a r l y  
i n  coastal  , t i d a l  s l tuat lons.  Some attempts t o  c rea te  wetlands, however, 
have f a i l ed  o r  not  been as successful as ant ic ipated.  Uetland creat ion from 
up1 and i s  r i s k i e r  than wet1 and enhancement o r  conversion of open water t o  
wetland. b reove r ,  there  are no we1 1-establ 1 shed c r i t e r i a  by W c h  t o  judge 
whether o r  not  a r t i f i c i a l  wetlands are 'successful". (See Section V) . 
Camnent: Sane of t h e  studies c i t e d  by t h e  RD t o  support I t s  content ion t h a t  

c rea t i on  i s  r i s k y  are flawed o r  taken out  o f  context. 

Res onse: While some o f  t h e  s tud ies c i t e d  do have some flaws o r  1 im i t a t i ons ,  d7 1s s ill t r u e  t h a t  wetland c rea t i on  i s  an uncer ta in  science, whose 1 i kel 1 hood 
fo r  success depends on a nunber o f  var iab les,  no t  a1 1 o f  them f u l l y  understood 
a t  t h i s  time. The question i s  under h a t  clrcunstances t o  assune the  r i s k s  
i nvol ved . 



Comnent: The proposed a r t i f i c i a l  wetlands would not be o f  the  same type \.d 

m e  Pyramid would destroy and t h e  proposal i s  unacceptable fo r  t h a t  
reason. 

Res onse: €PA .is concerned t h a t  out-of - k i  nd wetl and repl  acement i s  being 
.% propose here, a1 t hough €PA does accept out-of  - k i  nd rep1 acement i n some 
instances (e.g., m e n  the  loss  does not  cause o r  c o n t r i b u t e  t o  s i g n i f i c a n t  
degradation, t h e  adverse impacts are unavoidable, and I n-k i  nd rep1 acement 
i s e i t h e r  not  feas ib le  o r  not  des i rab le )  . h s t  impor tant ly ,  however ,' i n  
t h i s  instance €PA be1 ieves t h a t  t h e  adverse impacts are  avoidable, making 
t h e  m i t i g a t i o n  r i s k s  too  h igh t o  warrant the  d e s t r u c t i o n  of natura l  wet- 
1 ands. 

Connent: Subs t i t u t i ng  t h e  a r t i f i c i a l  emergent and shrub wetlands f o r  the  
-tl ands a t  Sweedens Swamp i s envi  ronmental l y  sound because forested 
wetlands are  c m o n  wh i le  emergent ones are  not .  

Res onse: EPA i s  aware t h a t  forested wetlands are a more common type i n  
New ng and, but  we do not  agree t h a t  t h i s  provides j u s t i f i c a t i o n  f o r  Srr 
t r a d i n g  o f f  these wetlands for  a r t i f i c i a l  ones when t h e  impacts could 
be avoided a l together .  Massachusetts has l o s t  approximately SOX o f  i t s  
wetlands al ready,  and t h e  t o t a l  n a t i o n a l  l o s s  of wetlands i s  about 
300,000 acres annual ly.  However, t h e  r e l a t i v e  s c a r c i t y  o f  a wetl and type 
may be a fac to r  i n  dec id ing what type of wetland t o  attempt t o  c rea te  when 
t h e  impacts a re  unavoidable and do not  cause o r  c o n t r i b u t e  t o  s i g n i f i c a n t  
degradat ion under t h e  Section 404(b) ( 1 )  Guidel i nes  . 

w 
C m e n t  : The references t o  h a b i t a t  devel opment and h a b i t a t  r e s t o r a t i o n  i n  

404(b) ( 1 )  Guidel i nes  and t h e i r  preamble demonstrate t h a t  m i  t i g a t  i o n  
was intended t o  be considered before conclusions a re  drawn i n  the  a1 terna- 
t i  ves anal y s i  s . 
Response: The Sect ion 404(b) (1) Guidel ines ,  a1 though n o t  expl i c i  tl y 
addressing t h e  above, issue,  are  s t r u c t u r e d  t o  i n d i c a t e  t h a t  t h e  §230.10(a) 
a1 t e r n a t i v e s  ana lys i s  and t h e  5230,10(d) measures t o  minimi  r e  impacts 
(which inc ludes  m i t i g a t i o n )  are  separate and independent requirements fo r  
permi t  issuance. Sect ion 230.12 ( "F ind ings o f  canpl i ance o r  noncanpl i ance 
w i t h  t h e  r e s t r i c t i o n s  on dischargeu) provides t h a t  noncompliance w i t h  the  
Guidel ines can be found on t h e  b a s i s  of 5230.10(a) o r  5230.10(d). The 
references i n  t h e  Guidel i n e s  t o  h a b i t a t  devel opmentTnd r e s t o r a t  i o n  appear 
o n l y  i n  Subpart H of  t h e  Guidel ines,  which desc r ibe  poss ib le  ac t ions  t o  
be undertakrn t o  n e t  t h e  §230.10(d) requirement t o  minimize adverse e f f e c t s .  
Thus, i t  i s  c o n s i s t e n t  w i t h  t h e  Guidel ines t o  consider m i t i g a t i o n  separate ly 
from t h e  quest ion  o f  a1 t e r n a t i v e s .  Today's d e c i s i o n  does recogni  ze t h a t  
where impacts a r e  unavoidable i t  i s  appropr ia te  t o  consider compensatory 
m i t i g a t i o n  i n  dec id ing  whether t h e  requirements o f  §230.10(c) and ( d )  are 
met. 



Comnent: The Corps1 p u b l i c  i n t e r e s t  ba lanc ing  ( 3 3  CFR 4230.4) r e q u i r e s  t h a t  
a l 7 b e n e f i t s .  e n v l r o m e n t a l  o r  o therwise,  be balanced against  a1 1 t h e  nega- 
t i v e s .  - .  
Response: This  argument over1 ooks t h e  re1 a t i o n s h i p  between t h e  Sect ion 
mS) Guidel i n e s  and t h e  Corps' pub1 i c  i n t e r e s t  review. As 33 CFR 
320.4(a)(1) makes c l e a r ,  f o r  d ischarges of  dredged o r  fill m a t e r i a l  t h e  
pub1 i c  i n t e r e s t  ba lanc ing  a p p l i e s  o n l y  i f t h e  proposed d l  scharge meets 
t h e  404(b) (1) Guidel ines ,  & i c h  a re  s t a t u t o r y  p re requ i  s l  t e  f o r  a Sec.tion 
404 pe rm i t  except where c e r t a i n  n a v i g a t i o n a l  i n t e r e s t s  a re  invo lved .  




