Modification to the
1985 Clean Water Act Section 404(c)
Final Determination for Bayou aux Carpes

1. Introduction

Section 404(c) of the Clean Water Act (CWA), 33 U.S.C. §1344(c), authorizes the
Environmental Protection Agency (EPA) to restrict or prohibit the use of a wetland area
as a disposal site for dredged or fill material if the discharge will have unacceptable
adverse effects on municipal water supplies, shellfish beds and fishery areas (including
spawning and breeding areas), wildlife, or recreational areas. The regulations
establishing procedures to be used by EPA in applying this provision are found at 40
CER Part 231. In 1984 and 1985 these procedures were employed by EPA when the
existing Bayou aux Carpes CWA Section 404(c) designation was made. Key milestones
during that process included a hearing and opportunity for the public to provide written
comments, a Recommended Determination proposed by EPA Region 6, and a Final
Determination issued by EPA Headquarters and noticed in the Federal Register on

November 15, 1985 (50 Fed. Reg. 47267).

EPA proceeded with a similar process for the review of the Army Corps of Engineers’
request for a modification of the 404(c) designation for the Bayou aux Carpes area. On
November 4, 2008, the New Orleans District of the Corps requested that EPA modify the
Bayou aux Carpes CWA Section 404(c) designation to accommodate discharges to the
Bayou aux Carpes wetlands associated with the proposed enhanced flood protection
system in Jefferson Parish, Louisiana. The proposed discharge for construction of the
flood wall would impact no more than 9.6 acres of wetlands within the Bayou aux Carpes
area. A notice of Proposed Determination was published in the Federal Register on
January 14, 2009, and a public hearing was held in New Orleans on February 11, 2009.
Public comments were accepted through February 23, 2009. Based on the record
developed during the public comment period, the Regional Administrator' makes a
decision to either withdraw the Proposed Determination, or preparc a Recommended
Determination in accordance with the regulations. On April 2, 2009, Acting EPA
Regional Administrator (Region 6) Lawrence E. Starfield signed the Recommended
Determination (RD) for modification of the Bayou aux Carpes 404(c) action. The RD and
associated documents were transmitted to EPA’s Office of Water (OW) for Final
Determination action by the Assistant Administrator for Water (JM’&O\?V).2 Upon receipt
of the RD and the administrative record, the AAOW makes a Final Determination (FD)
affirming, modifying or rescinding the recommendation.

! Lawrence E. Starfield is the Deputy Regional Administrator for the U.S. Environmental Protection
Agency, Region 6, in Dallas, Texas, and is currently acting as Regional Administrator.

? Signature authority on issuance of Section 404(c) Final Determinations has been delegated by the
Administrator to the Assistant Administrator for Water.

















































