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I. I n t r o d u c t i o n  

Under Sec t ion  404(c) o f  t h e  Clean Water Act (CWA, 33 U.S.C. 1 2 5 1  e t  seq) ,  
t h e  Adm in i s t r a to r  o f  t h e  E n v i r o n m e ~ t a l  P ro tec t i o r !  Agency (EPA) i s  a u t h F i z e d  
t o  p r o h i b i t  t h e  s p e c i f i c a t i o n  ( i n c l u d i n g  wi thdrawal  o f  s p e c i f i c a t i o n )  o f  any 
d e f i n e d  area as a  d i sposa l  s i t e ,  and he i s  au thor i zed  t o  deny o r  r e s t r i c t  t h e  
use o f  any de f ined  area f o r  s p e c i f i c a t i o n  ( i n c l u d i n g  t h e  wi thdrawal  o f  spec i -  
f i c a t i o n )  as a  d i sposa l  s i t e ,  whenever he determines, a f t e r  n o t i c e  and oppor-  
t u n i t y  f o r  pub l  i c  hear ing ,  t h a t  t h e  d ischarge  o f  dredged o r  f i l l  m a t e r i a l s  
i n t o  such area w i l l  have an unacceptab le  adverse e f f e c t  on mun ic ipa l  water 
supp l i es ,  s h e l l f i s h  beds and f i s h e r y  areas ( i n c l u d i n g  spawning and breediny 
areas) ,  w i l d l i f e ,  o r  r e c r e a t i o n a l  areas. Before making such a  de te rm ina t i on ,  
t h e  A d m i n i s t r a t o r  s h a l l  c o n s u l t  w i t h  t h e  Chief  o f  Engineers, t h e  p r o p e r t y  
owner(s) ,  and t h e  a p p l i c a n t ( s )  i n  cases where t h e r e  has been a p p l i c a t i o n  
f o r  a  Sec t ion  404 permi t .  The A d m i n i s t r a t o r  has de legated t h i s  a u t h o r i t y  
t o  make a  F i n a l  De te rmina t ion  under Sec t ion  404(c) t o  t h e  A s s i s t a n t  Admi 
t r a t o r  f o r  Ex te rna l  A f f a i r s ,  who i s  EPA's n a t i o n a l  Sec t ion  404 program 
manager. 

Th is  de te rm ina t i on  concerns t h e  Bayou aux Carpes s i t e  shown - 
Attachment A. Th i s  s i t e ,  which i nc l udes  approx imate ly  3000 acres 
wet lands, i s  t h e  l o c a t i o n  o f  a  proposed Corps o f  Engineers '  f l o o d  c o n t r o l  
p r o j e c t .  Th is  p r o j e c t  has been p a r t i a l l y  completed; a  r i n g  l evee  has been 
cons t ruc ted  around t h e  e n t i r e  s i t e  except  a t  t h e  con f luence  o f  t h e  Southern 
Na tu ra l  Gas Pipe1 i n e  canal  and Bayou Ba ra ta r i a .  Complet ion o f  t h i s  p r o j e c t  
would i n v o l v e  t h e  d ischarge  o f  f i l l  m a t e r i a l  i n t o  t h e  canal  a t  i t s  conf luence 
w i t h  Bayou B a r a t a r i a  t o  c l o s e  t h e  o n l y  t i d a l  connecton t o  t h e  s i t e  and i n t o  
t h e  Bayou aux Carpes ( a  t i d a l  waterbody w i t h i n  t h e  s i t e )  t o  f a c i l i t a t e  t h e  
i n s t a l l a t i o n  o f  a  pumping s t a t i o n  t o  d r a i n  t h e  wetlands. The p r o j e c t  i s  
designed t o  p r o v i d e  f l o o d  c o n t r o l  and l and  rec lamat ion ,  which would be 
accompl i shed  b y  d r a i n i n g  t h e  wet1 ands. Complet ing t h e  f l o o d  c o n t r o l  p r o j e c t  
m igh t  l e a d  t o  a d d i t i o n a l  p roposa ls  i n v o l v i n g  t h e  d ischarge  o f  f i l l  m a t e r i a l  
i n t o  t h e  Bayou aux Carpes s i t e  b y  p r i v a t e  p r o p e r t y  owners. 

I have c a r e f u l l y  cons idered  t h e  reco rd  i n  t h i s  case, i n c l u d i n g  p u b l i c  
comments, t h e  publ  i c  hea r i ng  record ,  s i t e  s p e c i f i c  eva lua t i ons ,  c o o r d i n a t i o n  
w i t h  a f f e c t e d  p r o p e r t y  owners, and i n f o r m a t i o n  p rov i ded  by  o t h e r  agencies 
and knowledgeable i n d i v i d u a l s .  I have determined t h a t  t h e  d ischarge  o f  
dredged o r  f i l l  m a t e r i a l  i n  t h e  Bayou aux Carpes s i t e ,  except .as p rov i de  
below, w i l l  have unacceptab le  adverse e f f e c t s  on s h e l l f i s h  beds, f i s h e r J  
areas, ( i n c l u d i n g  spawning and b reed ing  a reas) ,  w i l d l i f e  and recreations. 
areas, as descr ibed  more f u l l y  below, and I am, t h e r e f o r e ,  e x e r c i s i n g  my 
a u t h o r i t y  t o  r e s t r i c t  t h e  s i t e  accord ing ly .  



The r e s t r i c t e d  d ischarges i n c l u d e  any f o r  t h e  purpose of complet ing 1 
o r i g i n a l  Harvey Canal -Bayou B a r a t a r i  a  Levee P r o j e c t  as we1 1  as any o t h e r  
d ischarges w i t h i n  t h e  s i t e  no t  l i s t e d  below t h a t  are sub jec t  t o  Sect ion 46- 
o f  t h e  Clean Water Act. However, t h i s  r e s t r i c t i o n  does no t  inc lude :  (1) 
d ischarges necessary f o r  complet ion o f  t h e  m o d i f i e d  Harvey Canal-Bayou 
B a r a t a r i a  Levee P r o j e c t ,  as descr ibed  i n  t h e  Wi lson Order o f  November 16, 
1976 (replacement o f  t h e  c l o s u r e  a t  t h e  con f luence  o f  Bayou aux Carpes and 
Bayou B a r a t a r i a  w i t h  f l oodga tes  i s  a  necessary element o f  such comple t ion ) ;  
( 2 )  d ischarges assoc ia ted  w i t h  r o u t i n e  o p e r a t i o n  and maintenance o f  t h e  
Southern Na tu ra l  Gas Pipe1 i n e  Company p i p e l i n e  as l ong  as dredged o r  f i  11 
m a t e r i a l  i s  p laced  i n  p i l e s  w i t h  breaks i n  between t o  a l l o w  i nunda t i on  o f  
ad jacen t  wet1 ands and as 1  ong as pre-maintenance con tours  a re  r es to red  and; 
( 3 )  d i  scharges assoc i  a ted w i t h  p r o j e c t s  w i t h  t h e  s o l e  purpose of  habi t a t  
enhancement s p e c i f i c a l l y  approved b y  EPA. Discharges assoc ia ted  
w i t h  these t h r e e  c l asses  o f  a c t i v i t i e s  may t a k e  p lace,  p rov ided  t h e y  a re  
au tho r i zed  b y  a  Corps o f  Engineers '  Sec t i on  404 permi t .  My f i n d i n g s  and 
reasons f o r  t h i s  de te rm ina t i on  a re  a l s o  s e t  o u t  below. Th is  404(c) a c t i o n  
does n o t  a f f e c t  t h e  l e g a l i t y  o f  m a t e r i a l  p r e v i o u s l y  d ischarged w i t h i n  t h e  
s i t e  under Sec t ion  404, o r  r e q u i r e  i t s  removal, no r  does i t  a f f e c t  d ischarges 
exempt f rom r e g u l a t i o n  under Sec t ion  404 ( f ) .  

the 

I A 



I .  Background and H i s t o r y  

A. The P r o j e c t  

I n  1964, t h e  Corps of  Engineers (Corps) approved a  f l o o d  c o n t r o l  
p r o j e c t  c a l l e d  t h e  Harvey Canal - Bayou B a r a t a r i a  Levee P r o j e c t  (Levee 
P r o j e c t )  f o r  t h e  West Bank o f  Je f fe rson  Par i sh .  The p r o j e c t  was t o  be 
cons t ruc ted  i n  two phases: Phase I i n v o l v e d  t h e  c o n s t r u c t i o n  o f  levees;  
Phase I 1  was t o  i n v o l v e  p r i m a r i l y  t h e  c l o s u r e  o f  Bayou aux Carpes, which 
t i d a l l y  connected t h e  Bayou aux Carpes s i t e  w i t h  Bayou B a r a t a r i a ,  as w e l l  
as t h e  i n s t a l l a t i o n  o f  a  pumping s t a t i o n  a t  t h e  mouth o f  Bayou aux Carpes 
waterway ( r e f e r  t o  Attachment A). It was i n i t i a l l y  contemplated t h a t  
t h e  Levee P r o j e c t  would p r o v i d e  f l o o d  p r o t e c t i o n  and 1  and rec lamat  i o n  
b e n e f i t s  i n  t h e  area; l and  rec l ama t i on  would be achieved th rough  dra inage,  
by t h e  pumping s t a t i o n  o f  t h e  3000 acres o f  wet lands enclosed by t h e  
1  evees. 

The Corps New Or1 eans D i s t r i c t  prepared an Envi  ronmental Impact 
Statement (E I S )  i n  1970 on i t s  proposed C i  v i  1  Works p r o j e c t  recomnendi ng 
t h a t  t h e  p r o j e c t  be cons t ruc ted .  Cons t ruc t i on  o f  i n i t i a l  levees f o r  t h e  
" federa l  p r o j e c t "  (Phase I )  was begun i n  1971 and was completed by t h e  
Corps of Engineers  i n  November, 1973. Upon comple t ion  o f  Phase I, t h e  
p r o j e c t  was 80% complete and a l l  federa l  funds were exhausted. Phase I 
serves t o  p r o v i d e  some f l o o d  p r o t e c t i o n ,  bu t  d i d  n o t  r e s u l t  i n ,  o r  a l l ow ,  
d ra inage  and l a n d  r e c l a m a t i o n .  I n  a d d i t i o n ,  gaps i n  t h e  l evee  were l e f t  a t  
Bayou aux Carpes, t h e  Southern Na tu ra l  Gas P i p e l i n e  Canal and a  p a r t i a l  
opening a t  Bayou des Famil l es .  Because Federal  funds were exhausted, a1 1 
rema in ing  work had t o  be f i nanced  l o c a l l y  (assurances o f  such fund ing  a re  
r e f e r r e d  t o  as l o c a l  assurances).  The second l i f t  l evee  work, which 
i nvol  ves d e p o s i t i n g  a d d i t i o n a l  ma te r i  a1 t o  r a i s e  t h e  l evee  e l e v a t i o n ,  was 
never completed. As p a r t  o f  Phase 11, l o c a l  i n t e r e s t s  completed t h e  c l o s u r e  
o f  t h e  Bayou aux Carpes opening u s i n g  c lam s h e l l  f i l l .  Th i s  c l o s u r e  e x i s t s  
i n  good c o n d i t i o n  today. The Bayou des F a m i l l e s  opening was a l s o  c losed  
a t  one p o i n t ,  u s i n g  an e a r t h e n  f i l l ,  however, t h i s  c l o s u r e  has d e t e r i o r a t e d  
t o  a  p o i n t  which c u r r e n t l y  a l l o w s  t i d a l  exchange. Ne i t he r  Bayou c l o s u r e  was 
s p e c i f i c a l l y  a u t h o r i z e d  pursuant  t o  t h e  Clean Water Act. A  c o n t r a c t  was 
l e t  by t h e  P a r i s h  f o r  t h e  c o n s t r u c t i o n  o f  t h e  pumping s t a t i o n  and c o n s t r u c t i o n  
m a t e r i a l s  were moved t o  t h e  s i t e .  Cons t ruc t ion ,  however, was h a l t e d  i n  
November 1974 when t h e  Corps i n i t i a t e d  a  Sec t i on  404 rev i ew  of t h e  projec:  .I/ - 

Sec t i on  404 was no t  cons idered  when t h e  p r o j e c t  was o r i g i n a l l y  appr9vo: - 
i n  1964 s i n c e  Sec t i on  404 o f  t h e  Clean Water Act was au tho r i zed  by Ccn : r + s s  
i n  1972. The Clean Water Act has no g rand fa the r  p r o v i s i o n  exemptins '---- 
r e g u l a t i o n  t hose  d ischarges  which were p lanned p r i o r  t o  b u t  which 3: 1 r n : :  
occur  u n t i  1  a f t e r  i t s  enactment. 



The Corps New Or leans D i s t r i c t  h e l d  a  p u b l i c  h e a r i n g  i n  January 1975 
t o  r e c e i v e  comments on t h e  proposed p r o j e c t .  I n  March 1975 Colone l  
Hei berg,  t h e  New Orleans,  D i s t r i c t  Eng ineer ,  comple ted h i s  rev iew and 
i ssued  a  S t a t - - e n t  o f  F i n d i n g s  and recormended t h a t  t h e  pumping s t a t i o n  be 
i n s t a l l e d  anc :nat t h e  p r o j e c t  proceed t o  comp le t ion .  I n  a  l e t t e r  dated 
A p r i l  25, 1975 E P A  Region V I  o b j e c t e d  t o  t h e  Statement o f  F i n d i n g s  and 
conc luded t h a t  " t h e  permanent b l o c k i n g  o f  Bayou des F a m i l l e s  and Bayou aux 
Carpes and t h e  subsequent d r a i n i n g  o f  t h e  a rea  enc losed by t h e  r i n g  l e v e e  
would r e s u l t  i n  t h e  i r r e t r i e v a b l e  l o s s  o f  va1uabl.e wet lands,  have an 
unaccep tab le  adverse impact  on w i l d 1  i f e  and r e c r e a t i o n a l  areas,  and n o t  be 
i n  t h e  p u b l i c  i n t e r e s t  ." F o l l o w i n g  t h e  r e v i e w  o f  EPA Region V I ' s  p o s i t i o n ,  
B r i g a d i e r  General Drake N i l  son, t h e  Deputy D i r e c t o r  o f  C i v i  1  Works, recom- 
mended c o m p l e t i o n  o f  t h e  p r o j e c t  as o r i g i n a l l y  approved and au tho r i zed .  
I n  March 1976, w h i l e  f u r t h e r  d i s c u s s i o n s  w i t h  t h e  Corps ensued, a  team o f  
EPA s c i e n t i s t s  completed a  f i e l d  s t u d y  t h a t  suppor ted  Regions V I ' s  A p r i l  25, 
1975 p o s i t i o n .  

Another  Corps r e v i e w  t h e n  c u l m i n a t e d  i n  a  Rev ised Statement o f  F i n d i n g s  
i s s u e d  i n  J u l y  1976, by Co lone l  Rush, New Or leans  D i s t r i c t  Engineer.  Once 
aga in ,  t h e  Corps recomnended t h a t  t h e  p r o j e c t  be comple ted as o r i g i n a l l y  
approved and au tho r i zed .  B r i  gad i  e r  General Drake W i  1  son, Deputy Di r e c t o r  
o f  C i v i l  Works, concur red  w i t h  t h a t  recormendat ion by l e t t e r  t o  E P A  on 
August 27, 1976. He a l s o  a d v i s e d  EPA t h a t  t h e  p r o j e c t  would  proceed u n l e s s  
E P A  i n i t i a t e d  a  404(c )  a c t i o n  w i t h i n  1 5  days. €PA c o n t i n u e d  t o  p ress  i t s  
o b j e c t i o n s  a l t h o u g h  i t  d i d  n o t  f o r m a l l y  i n i t i a t e  a  404(c )  a c t i o n  a t  t h a t  
t ime .  General W i l son  v i s i t e d  t h e  s i t e  i n  October ,  1976, a l o n g  w i t h  r e p r p -  
s e n t a t i  ves .o f  J e f f e r s o n  P a r i s h ,  EPA, p r o p e r t y  owners, r e p r e s e n t a t i v e s  of  
env i ronmenta l  o r g a n i z a t i o n s  and members o f  t h e  concerned p u b l i c .  

Then on November 16,  1976 General W i l son  r e v e r s e d  h i s  p r e v i o u s  d e c i s i o n  
and d i r e c t e d  t h a t  t h e  dams a t  Bayou aux Carpes and Bayou des F a m i l l e s  be 
removed, t h a t  f l o o d  ga tes  be i n s t a l l e d  t o  be used o n l y  d u r i n g  f l o o d  con- 
d i t i , o n s ,  and t h a t  t h e  p l a n s  t o  c o n s t r u c t  t h e  pumping s t a t i o n  a t  Bayou a t J x  
Carpes be abandoned. These changes c o n s t i t u t e d  t h e  m o d i f i e d  Harvey Canar-%you 
B a r a t a r i  a  Levee P r o j e c t .  

B. L i t i g a t i o n  

General W i l s o n ' s  November 16, 1976 d e c i s i o n  can be d e s c r i b e d  a s  3 -  

a t t e m p t  t o  r e t a i n  t h e  f l o o d  c o n t r o l  b e n e f i t s  o f  t h e  p r o j e c t  w i t h o u t  : " e  
adverse env i ronmenta l  consequences wh ich  would r e s u l t  f r o m  c o m p l e t i o n  n o  
t h e  levees  and subsequent pumping o f  t h e  s i t e .  T h i s  was ag reeab le  t o  :"> 

EPA and t o  t h e  o f f i c i a l s  o f  J e f f e r s o n  P a r i s h .  However, t h i s  d e c i s i o n  
d i r e c t l y  and/or  i n d i r e c t l y  p r e c i p i t a t e d  s u b s t a n t i a l  l i t i g a t i o n  i n  S o t -  
s t a t e  and f e d e r a l  c o u r t s  by t h e  i n v o l v e d  p r o p e r t y  owners. 



I n  1977, l i t i g a t i o n  was i n i t i a t e d  i n  S t a t e  Cour t  i n  t h e  m a t t e r  o f  
Jacques J. Creppe l ,  e t  a l .  v. t h e  P a r i s h  o f  Je f fe rson ,  e t  a l . ,  r e -  
s u l t i n g  i n  a  f i n a l  judgement e n j o i n i n g  and p r o h i b i t i n g  J e f f e r s o n  P a r i s h  
f rom abandoning t h e  p r o j e c t  as o r i g i n a l l y  planned.   he Cour t  f u r t h e r  
o r d e r e d  t h e  P a r i s h  t o  proceed w i t h  immediate c o n s t r u c t i o n  o f  t h e  pumpiny 
s t a t i o n  a t  Bayou aux Carpes as p r o v i d e d  i n  t h e  o r i g i n a l  Corps p r o j e c t .  
That  judgement was a f f i r m e d  b y  t h e  L o u i s i a v a  4 t h  C i r c u i t  Cour t  o f  Appeals 
on May 15, 1980. 

In a  s e p a r a t e  p roceed ing ,  a l s o  i n  1977, t h e  p r o p e r t y  owners b rough t  an 
a c t i o n  i n  f e d e r a l  c o u r t  a g a i n s t  t h e  Corps i n  an a t tempt  t o  s e t  a s i d e  General 
W i l s o n ' s  o r d e r  o f  November 16, 1976. Judge Lans ing  l l i t c h e l l  uphe ld  General 
W i  1 s o n ' s  o rde r .  H i s  r u l  i n g  i n  Creppel  , e t  al. v. Corps o f  Eng ineers ,  500 
F. Supp. 1108 (E.D. La. 1980) was appealed t o  t h e  U.S. Cour t  o f  Appeals 
f o r  t h e  F i f t h  C i r c u i t .  

The F i f t h  C i r c u i t ,  i n  a  d e c i s i o n  d a t e d  March 17, 1982, a l s o  conc luded 
t h a t  General W i l s o n ' s  November 16, 1976 m o d i f i c a t i o n  o f  t h e  p r o j e c t  was n o t  
a r b i t r a r y ,  Creppel  v. U.S. Army Corps o f  Eng ineers ,  670 ~ . 2 d .  564 ( 5 t h  C i  r. 
1982). However, t h e  F i f t h  C i r c u i :  i d e n t i f i e d  two i s s u e s  which  i t  f e l t  
were u n r e s o l v e d  and needed f u r t h e r  c o n s i d e r a t i o n .  Those i s s u e s  were: 
( 1)  whether  o r  n o t  t h e  r e q u i r e d  l o c a l  assurances would be  ava i  1  a b l e  w i t h  
r e s p e c t  t o  t h e  m o d i f i e d  p r o j e c t ;  21 and ( 2 )  whether  o r  n o t  S e c t i o n  404 o f  
t h e  C lean Water Ac t  m i q h t  p reven t tomp le t i on  o f  t h e  o r i q i n a ?  p r o j e c t .  The , - 
F i f t h  C i r c u i t  remanded-the'  case t o  ~ u d ~ e  M i  t c h e l l  f o r  r e s o l u t i o n  o f  t hose  
issues.  

I n  t h e  subsequent p roceed ings  , i t  deve loped t h a t  ( 1 )  J e f f e r s o n  P a r i  sh 
would n o t  p r o v i d e  l o c a l  assurances as t o  t h e  m o d i f i e d  p r o j e c t ,  because i t  
f e l t  i t  was p r o h i b i t e d  f r o m  d o i n g  so b y  t h e  s t a t e  c o u r t  o r d e r  r e f e r r e d  t o  
above, and ( 2 )  t h a t  EPA Region V I  would n o t  i n v o k e  i t s  S e c t i o n  404(c )  p r o -  
cedures  w i t h  r e s p e c t  t o  t h e  m o d i f i e d  p r o j e c t  bu t ,  under  t h e  same c i  rcum- 
s tances  t h a t  e x i s t e d  i n  1976, wou ld  do so as t o  t h e  o r i g i n a l  p r o j e c t .  

2/ Loca l  assurances wou ld  be r e q u i r e d  t o  f i n a n c e  t h e  i n s t a l  l a t i o n  o f  t h e  - 
f l o o d  ga tes  wh ich  B r i g a d i e r  General W i  1 son had d i r e c t e d  be  i n s t a l  l e d .  



I n  August, 1984, Judge M i t c h e l l  r u l e d  t h a t  t h e  o r i g i n a l  p r o j e c t  should 
go forward.  The Department o f  J u s t i c e  f i l e d  a  Mot ion  t o  Reconsider t h i s  
r u l i n g ,  a rgu ing  among o t h e r  t h i n g s  t h a t  i t  d e p r i v e d  €PA o f  an o p p o r t u n i t y  
t o  invoke  Sec t ion  404(c) .  . A t  a  h e a r i n g  on September 19, 1984, Judge f l i t c h e l l  
agreed t o  h o l d  t h e  August r u l i n g  i n  abeyance t o  g i v e  EPA n i n e t y  days t o  
c o n s i d e r  tak . ing a c t i o n  under S e c t i o n  404(c)  and, i f  i t  decided t o  do so, 
an a d d i t i o n a l  n i n e  months t o  complete t h e  process.3/ - 
C. 404(c) Proceedings 

I n  response t o  Judge M i t c h e l l ' s  r u l i n g ,  €PA Region V I  reviewed avai  l a b l e  
i n f o r m a t i o n  on t h e  Bayou aux Carpes s i t e ,  which i n c l u d e d  a  rev iew o f  Region 
V I ' s  h i s t o r i c a l  p o s i t i o n s  on t h e  M a r r e r o - L a f i t t e  W a t e r l i n e  and t h e  Westbank 
H u r r i c a n e  P r o t e c t i o n  Levee, two p r o j e c t s  which a re  n o t  r e l a t e d  t o  t h e  Levee 
P r o j e c t  b u t  would have r e s u l t e d  i n  adverse impacts t o  t h e  s i t e .  On October 12,  
1984 Region V I  a l s o  conducted a  f i e l d  t r i p  t o  t h e  Bayou aux Carpes s i t e  i n  
c o n j u n c t i o n  w i t h  t h e  New Orleans D i s t r i c t  Corps r e g u l a t o r y  f u n c t i o n s  s t a f f  
and a  r e p r e s e n t a t i v e  of  EPA's O f f i c e  o f  Federal  A c t i v i t i e s  t o  pe r fo rm 
i n v e s t i g a t i o n s  and p r e l i m i n a r y  surveys.  

As a  r e s u l t  of  these, and o t h e r  a c t i v i t i e s ,  and t h e  i n f o r m a t i o n  d e r i v e d  
theref rom,  D ick  W h i t t i n g t o n ,  EPA's Region V I  Regional  A d m i n i s t r a t o r  
i n i t i a t e d  t h e  S e c t i o n  404(c)  process b y  l e t t e r  o f  December 17, 1984 t o  
Colone l  Eugene Witherspoon, t h e  Corps '  New Orleans D i s t r i c t  Engineer. The 
landowners were n o t i f i e d  o f  t h i s  s t e p  s imu l taneous ly .  Numerous i n t e r e s t e d  
p a r t i e s  were n o t i f i e d ,  i n c l u d i n g  Je f fe rson  Par i sh ,  S t a t e  o f  Lou is iana  
o f f i c i a l s ,  t h e  L o u i s i a n a  Congress iona l  d e l e g a t i o n ,  and federa l  agencies 
i n c l u d i n g  t h e  N a t i o n a l  Mar ine F i s h e r i e s  Serv ice ,  t h e  U.S. F i s h  and Wild1 i f e  
S e r v i c e  and t h e  N a t i o n a l  Park Serv ice.  As p a r t  o f  t h e  n o t i f i c a t i o n  process 
t o  J e f f e r s o n  P a r i s h  o f f i c i a l s ,  a  member of  t h e  P a r i s h  Counc i l  o f f e r e d  t o  
a s s i s t  i n  a s c e r t a i n i n g  owners o f  t h e  t r a c t  i n  a d d i t i o n  t o  t h o s e  i n v o l v e d  
i n  t h e  l i t i g a t i o n .  The o f f e r  was accepted and t h e  P a r i s h  was requested,  
i n  December 1984, t o  i d e n t i f y  owners o f  t h e  t r a c t  based on P a r i s h  records.  

3/ C e r t a i n  o f  t h e  1  andowners have contended t h a t  t h e  use o f  Sec t ion  404(c ) - 
i s  i l l e g a l  h e r e  because i t  would b l o c k  a  f l o o d  c o n t r o l  p r o j e c t  which 
a l l e g e d l y  t h e  c o u r t  has h e l d  as a  m a t t e r  o f  l aw must be completed as 
o r i g i n a l l y  p lanned, and because €PA cannot  o r d e r  m o d i f i c a t i o n  of  t h e  
p r o j e c t  w i t h o u t  l o c a l  assurances. I am n o t  persuaded. F i r s t ,  t h e  
d i s t r i c t  c o u r t  e x p r e s s l y  m o d i f i e d  i t s  o r d e r  t o  a l l o w  EPA an oppor tun l :  
t o  e x e r c i s e  i t s  S e c t i o n  404(c)  a u t h o r i t y .  As t h e  F i f t h  C i r c u i t  has 
noted,  f e d e r a l  p r o j e c t s  are  s u b j e c t  t o  t h e  requ i rements  of  Sec t ion  4;: 
( supra ,  670 F.2d a t  564), and p e r m i s s i o n  t o  d i s c h a r y e  under  Sec t ion  2 : :  
i s  s u b j e c t  t o  EPA's S e c t i o n  404(c)  a u t h o r i t y .  Second, EPA's Sec t ion  
404(c )  r e s t r i c t i o n  on d i s c h a r g e  does n o t  r e q u i r e  t h e  comp le t ion  o f  t".! 
modi f i e d  p r o j e c t ;  i t  m e r e l y  a1 lows i t ,  assuming requ i rements  under 
o t h e r  laws, such as l o c a l  assurances, a r e  met. 



I n  e a r l y  January, l e t t e r s  were sent o u t  t o  Je f fe rson  Par i sh  o f f i c i a l s  
who were respons ib l e  f o r  s p e c i f i c  areas o f  t he  404(c) t r a c t ,  such as levees 
and o t h e r  r i g h t s  o f  way, r eques t i ng  t h e i r  pe rmiss ion  t o  go on t h e  t r a c t ,  
inasmuch as EPA was assembling a  f i e l d  team t o  do a  more d e t a i l e d  f i e l d  
i n v e s t i g a t i o n .  The i d e n t i f i c a t i o n  o f  a l l  o f  t h e  p r o p e r t y  owners i n  t he  
Bayou aux Carpes s i t e  proved d i f f i c u l t .  However, w i t h  t he  h e l p  of Je f fe rso r ,  
Par i sh ,  a  m a i l i n g  l i s t  was compi led i n c l u d i n g  p r o p e r t y  owners, i n t e r e s t e d  
p u b l i c  o f f i c i a l s ,  i n t e r e s t e d  c i t i z e n s  groups and a l l  o t h e r  known i n t e r e s t e d  
groups. 

On May 17, 1985, t h e  Region V I  A d m i n i s t r a t o r  pub l i shed  i n  t h e  Federal  
R e g i s t e r  a  Proposed Dete rmina t ion  t o  p r o h i b i t ,  deny, o r  r e s t r i c t  t h e  speci  
f i c a t i o n ,  o r  t h e  use f o r  s p e c i f i c a t i o n ,  o f  t h e  Bayou aux Carpes s i t e  as a  
d i sposa l  s i t e .  A Proposed Dete rmina t ion  means t h a t  t h e  Regional  A d m i n i s t r d ~ ~ ,  
b e l i e v e s  t h e r e  a re  i ssues  t o  be exp lo red ;  i t  does no t  represen t  a  conc lus i on  
t h a t  unacceptab le  adverse e f f e c t s  w i l l  occur ,  see 44 Federal  Reg i s t e r  58082 
(October 9, 1979). A p u b l i c  hea r i ng  on t h e  Proposed Dete rmina t ion  was h e l d  
i n  Gretna, Lou i s i ana  on June 18, 1985. Copes of  d r a f t  r e p o r t s  prepared 
on t h e  Bayou aux Carpes s i t e  i n  c o n j u n c t i o n  w i t h  EPA's 404(c)  a c t i o n  were 
made ava i  1  ab le  p r i o r  t o  t h e  hear ing ;  f i n a l  cop ies  were made avai  1 ab l e  a t  t h e  
f i r s t  oppo r t un i t y .  P u b l i c  p a r t i c i p a t i o n  a t  t h e  hea r i ng  and d u r i n g  t h e  
comment p e r i o d  (wh ich  ended August 19, 1985) was s u b s t a n t i a l .  The EPA 
proposal  was suppor ted b y  t h e  Nat iona l  Park Service,  t h e  U.S. F i s h  and 
W i l d l i f e  Serv ice,  t h e  Na t iona l  Mar ine ~ i s h e ' r i e s  Service,  t h e  Lou i s i ana  
Department o f  M i  l d l  i f e  and F i s h e r i e s  , t h e  Lou i s i ana  Department o f  Na tu ra l  
Resources, numerous env i ronmenta l  and c i v i c  groups, and many c i t i z e n s  w i t h  
an i n t e r e s t  i n  t h e  area. Those opposing t h e  proposal  i n c l uded  some owners 
o f  1  and w i t h i n  t h e  s tudy  area and severa l  bus iness o ryan i  za t ions  promot ing 
t h e  i n d u s t r i  a1 development o f  t h e  Gul f I n t r a c o a s t a l  Waterway (Bayou B a r a t a r i  a 
f r on tage ) .  The U.S. Army Corps o f  Engineers New Orleans D i s t r i c t  requested 
t h a t  EPA exc lude  f rom t h e  404(c)  F i n a l  De te rmina t ion  an area w i t h i n  t h e  Bayou 
aux Carpes s i t e  f o r  t h e  d i sposa l  o f  dredged m a t e r i a l  f rom t h e  f e d e r a l  dredging 
o f  t h e  G u l f  I n t r a c o a s t a l  Waterway (Bayou B a r a t a r i a ) ;  however, t h e y  a l s o  
adv ised t h a t  t h a t  segment o f  t h e  waterway has never been dredged s i n c e  the  
i n i t i a l  c o n s t r u c t i o n ,  and t h a t  t h e  segment i s  n o t  expected t o  r e q u i r e  
maintenance i n  t h e  near  f u t u r e .  

~ d e d  t h  
ng t h e  
.-.. - .... 

The p u b l i c  h e a r i n g  comment p e r i o d  was exten rough August 5, 1985 
t o  a l l o w  a d d i t i o n a l  t i m e  f o r  t h e  p u b l i c ,  i n c l u d i  p r o p e r t y  owners, t o  
rev iew and comment on EPA's f i n a l  r e p o r t s  on Bayuu dux Carpes. On t h e  day 
t h a t  t h e  p u b l i c  h e a r i n g  was he ld ,  an a p p l i c a t i o n  which was j o i n t l y  en te red  
i n t o  b y  EPA Region V I  and some o f  t h e  p r o p e r t y  owners, was f i l e d  w i t h  J u d j e  
f l i t c h e l l ,  r eques t i ng  t h a t  he extend t h e  n i n e  month dead l i ne  f o r  comp le t ion  
o f  t h e  404(c) process an a d d i t i o n a l  120 days. I n  t h e  face  o f  o p p o s i t i o n  o j  
o t h e r  p r o p e r t y  owners, Judge M i t c h e l l  extended t h e  dead l i ne  o n l y  30 days 
t o  October 18, 1985. F o l l o w i n g  t h e  Judge's r u l i n g ,  Region V I  extended 
t h e  comment p e r i o d  f o r  t h e  p u b l i c  hea r i ng  an a d d i t i o n a l  two weeks t o  
August 19, 1985. Th is  ex tens ion  o f  t h e  comment p e r i o d  was announced i n  
t h e  Federal  R e g i s t e r  on J u l y  19, !955. 



A f t e r  t h e  c l o s e  o f  t he  comnent per iod ,  the  Regional Adm in i s t r a to r  
submi t ted  t o  me a  R~commended Determinat ion,  as w e l l  as t h e  adminis- 
t r a t i v e  record  compi ied by t h e  Region, t o  r e s t r i c t  s p e c i f i c a t i o n  o f  t h e  
Bayou aux Carpes s i t e  f o r  t h e  d ischarge of  fill mate r i a l .  Th is  determina- 
t i o n  i s  based on f i nd ings  t h a t  show t h a t  t h e  proposed discharge, as w e l l  as 
f u t u r e  d ischarges,  w i l l  have unacceptable adverse e f f e c t s  on s h e l l f i s h  
beds, f i s h e r y  areas ( i n c l u d i n g  spawning and b reed ing  a reas)  w i l d l i f e  and 
r e c r e a t i o n a l  areas. The Recommended Determinat ion i s dated August 30, 
1985 and was rece ived  a t  EPA Headquarters on September 4, 1985. 

EPA subsequent ly n o t i f i e d  i n v o l v e d  p rope r t y  owners by l e t t e r s  dated 
September 13, 1985 and September 16, 1985, t h e  Southern Natu ra l  Gas Pipe1 i n e  
Company, which owns a  p i ~ e l i n e  t h a t  crosses t h e  s i t e ,  by l e t t e r  dated 
September 13, 1985 and Major  General H.J. Hatch, D i r e c t o r  of C i v i l  Works, 
Corps o f  Engineers,  by l e t t e r  dated September 13, 1985 o f  t h e  Recommended 
Dete rmina t ion  and o f  t h e i r  o p p o r t u n i t y  f o r  c o n s u l t a t i o n  i n  compliance w i t h  
t h e  Sec t ion  404(c) r egu la t i ons .  

I n  response t o  t h i s  n o t i f i c a t i o n ,  EPA rece ived  l e t t e r s  dated October 1, 
1985 from M r .  Joseph E. LeBlanc, J r ,  September 24, 1985 f rom M r .  Haro ld  
L. Molaison, and September 25, 1985 from M r .  Dan ie l  L. Morrow, t h r e e  a t t o rneys  
who represen t  p r o p e r t y  owners w i t h i n  the  Bayou aux Capres s i t e .  T h e i r  l e t t e r s  
ma in ta ined  t h e  p o s i t i o n  presented i n  a  p rev ious  l e t t e r  w r i t t e n  by M r .  LeBlanc 
dated August 19, 1985 which quest ioned t h e  l e g a l i t y  o f  E P A ' s  404(c) a c t i o n .  
They d i d  no t  request a  meeting. EPA a1 so rece i ved  a  l e t t e r  dated October 1, 1985 
f rom t h e  D i r e c t o r  o f  C i v i l  Works, Corps o f  Engineers which r e i t e r a t e d  t he  request 
o f  t h e  New Orleans D i s t r i c t  Engineer f o r  EPA t o  exc lude an area w i t h i n  t h e  Bayou 
aux Carpes s i t e  f rom t h e  404(c)  F i n a l  De te rmina t ion  f o r  dredged m a t e r i a l  d isposa l .  
The l e t t e r  from t h e  D i r e c t o r  o f  C i v i l  Works d i d  n o t  request  a  meet ing t o  d iscuss 
t h i s  issue.  The Southern Natu ra l  Gas P i p e l i n e  Company, i n  a  l e t t e r  dated 
September 25, 1985, adv ised EPA o f  i t s  p i p e l i n e  maintenance requirements t h a t  
would necess i t a te  d e p o s i t i n g  dredged o r  f i l l  m a t e r i a l  w i t h i n  t h e  Bayou aux Carpes 
s i t e .  



111. D e s c r i p t i o n  o f  t h e  S i t e  

The Bavou aux Carpes s i t e  i s  l o c a t e d  a p p r o x i m a t e l y  10 m i l e s  south  o f  
New Or leans,  L o u i s i a n a ,  on t h e  "West Bank" o f  J e f f e r s o n  Par i sh .  The s i t e  
c o v e r s  a p p r o x i m a t e l y  3200 acres  and a p p r o x i m a t e l y  3000 acres  i s  wet lands 
as d e f i n e d  i n  40 CFR 230.3( t ) .  The remainder  o f  t h e  s i t e  c o n s i s t s  o f  l a n d  
c l a s s i f i e d  as o l d  o r c h a r d ,  r e s i d e n t i a l ,  a g r i c u l t u r a l ,  i n d u s t r i a l ,  wooded 
up land,  and g r a s s l a n d  a s s o c i a t e d  w i t h  l evees  and roads and i s  n o t  i n c l u d e d  
i n  EPA's 404 (c )  d e t e r m i n a t i o n .  The s i t e  i s  bounded on t h e  n o r t h  b y  t h e  
eas t -wes t  E s t e l l e  Pumping S t a t i o n  O u t f a l l  Canal, on t h e  e a s t  b y  t h e  Plaque- 
m i n e - J e f f e r s o n  P a r i s h  l i n e  and Bayou B a r a t a r i a  ( I n t r a c o a s t a l  Waterway), 
on t h e  s o u t h  b y  Bayou B a r a t a r i a  and Bayou des F a m i l l e s  and on t h e  west b y  
S t a t e  Highway 3134 and t h e  "Vee-Levee" P i p e l i n e  Canal ( r e f e r  t o  a t tachments  
A and B). The geograph ic  c o o r d i n a t e s  a re :  

Range 23 East ,  Township 15 South, P o r t i o n s  o f  Sec t i ons  13, 14, 55, 57, 59; 
Range 23 East ,  Township 14 South, P o r t i o n s  o f  Sec t i ons  55, 81, 82; and 
Range 24 East ,  Township 15 South, P o r t i o n s  o f  Sec t i ons  48, 49, 50, 57. 

V e g e t a t i v e  c h a r a c t e r i s t i c s  and h a b i t a t  t y p e s  were i d e n t i f i e d  t h r o u g h  
o n - s i t e  f i e l d  v i s i t s  b y  EPA, t h e  U.S.Fish and W i l d l i f e  S e r v i c e  (FWS) and 
b y  i n t e r p r e t a t  i on o f  c o l o r  i n f r a r e d  a e r i  a1 photography.  The Bayou aux Carpes 
s i t e  c o n t a i n e d  a p p r o x i m a t e l y  2190 ac res  o f  bo t tom land  hardwoods, wooded swamps 
and sc rub -sh rub  we t lands  and a p p r o x i m a t e l y  648 ac res  o f  f r e s h  marshes, pond 
and open waterways. B a l d  cyp ress  (Taxodium d i s t i c h u m ) ,  t u p e l o  gum (Nyssa 
a q u a t i c a )  r e d  map1 e  ( Acer rubrum) and green ashi nus pennsy l  v a n i a ) r e  
common o v e r s t o r y  v e g e t a t i o n  i n  t h e  b o t t o m l a n d  hardwood, wooded swamp and 
sc rub -sh rub  areas w i t h  b a l d  c y p r e s s  and t u p l e l o  gum b e i n g  t h e  most predominant .  
I n  t h e  sc rub -sh rub  we t lands ,  t h e  predominant  sh rub  spec ies  a r e  wax m y r t l e  
( M y r i c a  spp.), b u t t o n b u s h  (Cepha lanthus o c c i d e n t a l e s )  and e a s t e r n  b a c c h a r l s  
( B a c c h a r i s  spp.). I n  t h e  f r e s h  marshes, t h e  predominant  s p e c i e s  i n c l u d e  
b u l m  ( S a g i t t a r i a  f a l c a t a ) ,  s o f t s t e m  b u l l r u s h  ( S c i r p u s  v a l i d u s ) ,  
pennywor t  (H- b o n a r i e n s i  s )  , i r i s  ( I r i s  g i  gant icaeru lea) ,mar tweec!  
(Polygonum spp.), s p i k e r u s h  ( t l e o c h a r i s  spp-nd a l l i g a t o r  weed ( A l t e r n a n -  
t h e r a  ~ h i l o x e r o i d e s ) .  Water h y a c i n t h  ( E i c h l o r n i a  c r a s s i ~ e s ) .  and ducKHeel , , -  

m a '  spp.) c h a r a c t e r i  ze t h e  f 1 o a t i  n g ' v e g e t a t i o n  o f  t h e  open waterways 
w i t h i n  t h e  s i t e .  

The e n t i r e  p e r i m e t e r  o f  t h e  Bayou aux Carpes s i t e  i s  spanned b y  l e v e ~ s  
e x c e p t  f o r  t h e  c o n f l u e n c e  o f  t h e  Southern  N a t u r a l  Gas Pipe1 i n e  cana l  w i  t n  
Bayou B a r a t a r i  a. The two m i l e  l o n g  Southern  N a t u r a l  Gas Pipe1 i n e  cana l  
p r o v i d e s  t h e  p r i m a r y  h y d r o l o g i c a l  c o n n e c t i o n  between t h e  s i t e  and B d y 0 ~  

B a r a t a r i  a  ( I n t r a c o a s t a l  Waterway) and u l  t i m a t e l y ,  B a r a t a r i  a  Bay. Otner 
m a j o r  waterways w i t h i n  t h e  Bayou aux Carpes s i t e  i n c l u d e  two o i l  f i e l d  
l o c a t i o n  c a n a l s  o f f  o f  Bayou aux Carppes ( a p p r o x i m a t e l y  2500 and 6,aOU *...--' 
l o n g ) ,  a  3500 f o o t  l o n g  p o w e r l i n e  r i g h t - o f - w a y  cana l  connected t o  one j b  



t h e  o i l  f i e l d  l o c a t i o n  c a n a l s ,  and two p lugged o i l  f i e l d  l o c a t i o n  cana ls  
(1500 and 2000 f e e t  l o n g )  o f f  o f  Bayou B a r a t a r i a .  The Southern N a t u r a l  
Gas P i p e l i n e  Canal i s  d i r e c t l y  connected t o  a l l  o f  t h e  a forement ioned 
wa te rbod ies  excep t  t h e  two p lugged c a n a l s  o f f  o f  Bayou B a r a t a r i a .  Dredged 
m a t e r i a l  was d e p o s i t e d  a l o n g  t h e  banks o f  these  cana ls  d u r i n g  t h e i r  con- 
s t r u c t i o n .  However, t h e  dredged m a t e r i a l  levees have numerous breaks and 
a r e  no more t h a n  a  few f e e t  above a d j a c e n t  we t land  e l e v a t i o n s  and do n o t  
c o m p l e t e l y  b l o c k  s u r f a c e  w a t e r  f l o w  across t h e  s i t e .  

I n  a d d i t i o n  t o  t h e  r e l a t i v e l y  f l a t  topography o f  t h e  s i t e ,  numerous 
b reaks  i n  t h e  dredged m a t e r i a l  l evees  and t h e  u n f i l l e d  area a t  t h e  head o f  
t h e  Southern  N a t u r a l  Gas P i p e l i n e  cana l  p r o v i d e  a  pathway f o r  su r face  w a t e r  
t o  exchange between t h e  c a n a l s  and s u r r o u n d i n g  swamps and marshes. Remnants 
o f  t h e  o r i g i n a l  Bayou aux Carpes waterway a r e  unleveed, t h u s  a l l o w i n g  s u r f a c e  
w a t e r  t o  sheet  f l o w  ac ross  t o  t h e  a d j o i n i n g  wet lands.  S tud ies  conducted by 
E P A  r e v e a l e d  t h a t  d u r i n g  1984, w a t e r  l e v e l s  i n  t h e  B a r a t a r i a  Waterway 
exceeded t h e  average swamp/marsh s u b t r a t e  e l e v a t i o n  o f  1.24 f e e t  N a t i o n a l  
Geodet ic V e r t i c a l  Datum (NVGD) a t  l e a s t  50 p e r c e n t  o f  t h e  t ime. Marsh-swamp 
e l e v a t i o n s  o f  0.44 and 1.65 f e e t  NGVD, which r e p r e s e n t  t h e  range o f  e l e v a t i o n s  
i n  t h e  s i t e ,  were exceeded 95% and 20% o f  t h e  t ime, r e s p e c t i v e l y ,  by  wa te r  
l e v e l s  i n  t h e  waterway d u r i n g  t h e  E P A  s t u d y  i n  1984. The f requency a t  wh ich , 

w a t e r  l e v e l s  equa led  o r  exceeded 1.24 f e e t  NGVD were most pronounced d u r i n g  
t h e  p e r i o d  f r o m  May t h r o u g h  October  1984 and appeared as a  response t o  
s o u t h e r l y  w i n d  d i r e c t i o n s .  D u r i n g  1984, t h e  average annual w a t e r  l e v e l  i n  
Bayou B a r a t a r i a  was 1 0  t o  1 4  p e r c e n t  below t h e  20-year mean; hence t h e  
p o t e n t i a l  f o r  t h e  f l o o d i n g  o f  t h e  Bayou aux Carpes s i t e  may be g r e a t e r  
t h a n  t h a t  observed d u r i n g  t h e  s tudy,  A d i u r n a l  t i d e  range of 0.3 t o  0.4 
f e e t  was reco rded  i n  t h e  Bayou aux Carpes s i t e  d u r i n g  t h e  study.  T h i s  
range appears t y p i c a l  o f  t h e  upper  b a s i n  r e g i o n  o f  t h e  B a r a t a r i a  Bay 
system and i s  f u r t h e r  ev idence  o f  t h e  c l o s e  h y d r o l o g i c  r e l a t i o n s h i p  o f  t h e  
s i t e  w i t h  t h e  r e s t  o f  t h e  system, i n  s p i t e  o f  t h e  p a r t i a l l y  comple ted f l o o d  
c o n t r o l  p r o j e c t .  

The Bayou aux Carpes s i t e  i s  bo rde red  on t h e  west by 600 ac res  o f  t h e  
B a r a t a r i a  U n i t  o f  Jean L a f i t t e  N a t i o n a l  H i s t o r i c a l  Park. T h i s  p o r t i o n  o f  
t h e  p a r k  i s  h y d r o l o g i c a l l y  connected t o  t h e  Bayou aux Carpes s i t e  v i a  f o u r  
s e t s  o f  c u l v e r t s  under  S t a t e  Highway 3134. The B a r a t a r i a  U n i t  c o n t a i n s  
a p p r o x i m a t e l y  500 a c r e s  o f  bot tom1 and hardwood wet l ands .  



I V .  E c o l o g i c a l  Values A s s o c i a t e d  Wi th  The S i t e  

The r e c o r d ,  i n c l u d i n g  b i o l o g i c a l  and h y d r o l o g i c a l  s t u d i e s  o f  t h e  
Bayou aux Carpes s i t e  conducted by EPA and FWS, demonst ra tes  t h a t  t h e  s i t e  
i s  a  v i a b l e  and v a l u a b l e  f u n c t i o n i n g  component o f  t h e  B a r a t a r i a  Bay and 
e s t u a r i n e  system. D e s p i t e  e x i s t i n g  a l t e r a t i o n s ,  wh ich  i n c l u d e  t h e  l e v e e  
spann ing i t s  p e r i m e t e r  and c a n a l s  w i t h  assoc;3 ted dredged m a t e r i a l  levees,  
t h e  Bayou aux Carpes s i t e  c o n t r i b u t e s  organi ,  m a t e r i a l  f o r  t h e  n u t r i t i o n a l  
needs o f  f i s h  and s h e l l f i s h  communi t ies  i n  t h e  a d j a c e n t  e s t u a r y ,  p r o v i d e s  
v a l u a b l e  h a b i t a t  f o r  f i s h  and w i l d l i f e ,  a c t s  as a  p o l l u t a n t  f i l t e r i n g  
mechanism h e l p i n g  t o  reduce d e g r a d a t i o n  o f  w a t e r  q u a l i t y  i n  a d j a c e n t  wa te rs ,  
and p r o v i d e s  o p p o r t u n i t i e s  f o r  pub1 i c  r e c r e a t i o n .  

A .  C o n t r i b u t i o n  t o  B a r a t a r i a  Bay E s t u a r y  

The Bayou aux Carpes s i t e  i s  compr ised o f  bo t tom land  hardwoods, wooded 
swamps, s c r u b  sh rub  we t lands ,  f r e s h  marshes, as w e l l  as open waterways. 
The amount o f  p l a n t  biomass produced i n  t h e  s t u d y  a rea  may be compared t o  
t h a t  measured i n  nea rby  s i t e s  e x h i b i t i n g  s i m i l a r  s p e c i e s  compos i t i on .  
Conner and Day (1976) r e p o r t e d  t o t a l  p r i m a r y  p r o d u c t i o n  f o r  s e v e r a l  t y p e s  
o f  s e a s o n a l l y  f l o o d e d  L o u i s i a n a  swamps. They a r r i v e d  a t  va lues  o f  1,574 
g / ~ Z / y r  a t  a  b o t t o m l a n d  hardwood s i t e  and 1,140 g / ~ ~ / ~ r  a t  a  c y p r e s s - t u p e l o  
s i t e .  Given t h e  s i m i l a r i t i e s  between t h e  Bayou aux Carpes s i t e  and t h e s e  s tudy  
s i t e s ,  i t  i s  reasonab le  t o  conc lude  t h a t  comparable l e v e l s  o f  p l a n t  biomass 
a r e  produced a t  t h e  Bayou aux Carpes s i t e .  

P r o d u c t i o n  o f  p l a n t  biomass w i t h  r e s u l t a n t  decompos i t i on  r e s u l t s  i n  
t h e  p r o d u c t i o n  o f  ca rbon  and n i t r o g e n  wh ich  s e r v e  as n u t r i e n t s .  EPA f i e l d  
and l a b o r a t o r y  s t u d i e s  c o n f i r m e d  t h a t  t h e  Bayou aux Carpes s t u d y  a rea  i s  a  
sou rce  o f  o r g a n i c  ca rbon  and n i t r o g e n  t o  Bayou B a r a t a r i a ,  l e a d i n g  t o  B a r a t a r i a  
Bay. N u t r i e n t  exchange measurements and dye t r a c e r  s t u d i e s  v e r i  f i e d  t h e  
e x p o r t  mechanism. D u r i n g  t h e  s t u d y  p e r i o d ,  w a t e r  t r a n s p o r t  f rom Bayou aux 
Carpes t o  Bayou B a r a t a r i a  was r a p i d  a n d . d i r e c t e d  towards  B a r a t a r i a  Bay. 
T raced  w a t e r s  l e a v i n g  t h e  Bayou aux Carpes s t u d y  a rea  v i a  t h e  Southern  
N a t u r a l  Gas P i p e l i n e  cana l  t r a v e l e d  downstream i n  Bayou B a r a t a r i a  a  d i s t a n c e  
o f  s i x  m i l e s  i n  l e s s  t h a n  24 hours .  

T h i s  p l a n t  biomass i s  s i g n i f i c a n t  because i t  serves  b o t h  as an i m p o r t a n t  
d i r e c t  f o o d  sou rce  f o r  numerous s p e c i e s  o f  f i s h  and w i l d l i f e  t h a t  l i v e  on o r  
v i s i t  t h e  p r o j e c t  s i t e ,  and as a  sou rce  o f  d e t r i t u s  (i.e., p l a n t  and anirnal 
m a t e r i a l  u n d e r g o i n g  v a r i o u s  s tages  o f  decay by t h e  a c t i o n  o f  b a c t e r i a  and 
f u n g i ) .  D e t r i t a l  m a t e r i a l s  a r e  consumed b y  f i s h e s  and i n v e r t e b r a t e s  and t n e r e b y  
c o n t r i b u t e  t o  t h e  downstream e s t u a r i n e  f o o d  webs. By t h i s  mechanism, r e c r p d -  
t i o n a l  and commercia l  f i s h  and she1 1  f i s h  resources  a r e  suppor ted.  

B. F i s h e r y  Values 

EPA conducted a q u a t i c  samp l ing  i n  January  1985 i n  t h e  Bayou aux Car:- 
s i t e  w i t h i n  t h e  cana ls ,  as w e l l  as i n  t h e  a d j a c e n t  marshes and wooded s * d F ; i .  
FWS sampled p r i m a r i l y  t h e  c a n a l s  w i t h i n  t h e  s i t e  d u r i n g  A p r i l  1985. 



Aquat ic  sampl ing conducted by  EPA and FWS revealed the  presence o f  
severa l  f i s h  spec ies t h a t  t o l e r a t e  bo th  f r esh  and b rack i sh  environments. 
Observat ions o f  bay anchovy, s t r i p e d  m u l l e t ,  t h r e a d f i n  shad, t i dewa te r  
s i l v e r s i d e  and b l u e  c rab  p rov i de  recen t  evidence of  i ng ress  and egress 
o f  e s t u a r i n e  organisms. I n  a d d i t i o n ,  da ta  f rom Day (1984) and EPA's 
sampl ing i n  1985 revea led  a t  l e a s t  15 spec ies o f  f r e s h  water  f i s h e s  
assoc ia ted  w i t h  t he  Bayou aux Carpes s i t e .  Many o f  these species,  such 
as channel and b l u e  c a t f i s h ,  s u n f i s h  and bass a re  recogni  zed as impor tan t  
t o  bo th  commercial and s p o r t  f i s h e r i e s .  I n  a d d i t i o n  t o  f i n f i s h ,  f i e l d  
sampl ing y i e l d e d  14 t a x a  o f  macro inver tebra tes  f rom s t a t i o n s  i n  t h e  cana ls  
and Bayou aux Carpes waterway and 27 t a x a  of  macro inver tebra tes  f rom t h e  
marsh and swamp areas. Species such as t h e  b l u e  c rab  and a d u l t  red swamp 
c r a w f i s h  are o f  d i r e c t  commercial value. J u v e n i l e  forms o f  grass shrimp, 
c raw f i sh ,  b l u e  crabs and bay anchovies were observed d u r i n g  sampl ing w i t h i n  
t h e  Bayou aux Carpes s i t e  which i n d i c a t e s  t h a t  i t  i s  used as nu rse ry  h a b i t a t  
b y  these species. 

The Bayou aux Carpes s i t e  e x h i b i t s  severa l  t r o p h i c  l e v e l s  ( t h a t  i s ,  
severa l  s teps i n  t h e  food web). For example, i n  a d d i t i o n  t o  t h e  a v a i l a b l e  
emergent and f l o a t i n g  vege ta t i on  i n  t h e  open waterways and on t h e  marsh 
sur face,  t h e  s i t e  c o n t a i n s  j u v e n i l e  c raw f i sh ,  grass shr imp and amphipods 
t h a t  consume d e t r i t u s .  These are, i n  t u r n ,  used as f i s h  food  i tems b y  t h e  
aforement ioned w o r t  and commercial species.  

C. Wild1 i f e  Values 

The U.S. F i s h  and W i l d l i f e  Serv ice  (FWS) conducted a  s t udy  and 
prepared a  H a b i t a t  Eva lua t i on  Procedure (HEP) r e p o r t  t h a t  covered t h e  
Bayou aux Carpes s i t e  and t h e  ad jacen t  B a r a t a r i a  U n i t  o f  t h e  Jean L a f i t t e  
Na t iona l  H i s t o r i c a l  Park. As noted above, these areas a r e  h y d r o l o g i c a l l y  
connected and bo th  c o n t a i n  bot tomland hardwood wet lands (The Bayou aux Carpes 
s i t e  a l s o  c o n t a i n s  scrub-shrub wet lands and f resh  marshes). The HEP, which 
i s  a  s tandard procedure used b y  t h e  FWS, i s  based on t h e  assumption t h a t  
v e g e t a t i v e  communit ies have va lue  t o  w i l d l i f e  and t h a t  p o s i t i v e  o r  nega t i ve  
impacts  can be expressed i n  terms o f  m o d i f i c a t i o n  ( b o t h  q u a n t i t y  and q u a l i t y )  
t o  w i l d l i f e  h a b i t a t .  These impacts can be measured and compared. A d d i t i o n a l l y ,  
optimum h a b i t a t  f o r  a c e r t a i n  spec ies can be c h a r a c t e r i  zed and any h a b i t a t  
can be compared t o  t h e  optimum t o  develop a  H a b i t a t  S u i t a b i l i t y  Index ( H S I ) .  
There i s  an assumed l i n e a r  r e l a t i o n s h i p  between t h e  HSI and t h e  c a r r y i n g  
c a p a c i t y  o f  a  h a b i t a t .  The HSI f o r  a  p a r t i c u l a r  spec ies i s  determined by  
u t i l i z i n g  models which c o n t a i n  measurable key h a b i t a t  components f o r  a  
s p e c i f i c  animal i n  a  p a r t i c u l a r  h a b i t a t .  An HSI va l ue  o f  0 i n d i c a t e s  t n a t  
a  cover  t y p e  p rov i des  l i t t l e  o r  no p o t e n t i a l  h a b i t a t  f o r  t h e  e v a l u a t i o n  
spec ies,  whereas a  va l ue  o f  1.0 i n d i c a t e s  t h a t  t h e  h a b i t a t  p rov i des  o p t l n u n  
l i f e  r e q u i s i t e s  i n  t h e  form o f  food, cover ,  and/or reproduc t ion .  





The w i l d l i f e  species se l ec ted  f o r  e v a l u a t i o n  by  t h e  FWS f o r  i t s  r e p o r t  
i n  t h i s  case, i nc l uded  t h e  g ray  s q u i r r e 1 , p i l e a t e d  woodpecker, Nor th  American 
mink, wood duck, g rea t  e g r e t ,  Aner ican a l l i g a t o r  and t h e  common muskrat. These 
a re  spec ies assoc ia ted  w i t h  wet land systems l i k e  those w i t h i n  t h e  Bayou aux 
Carpes s i t e  and a re  r e p r e s e n t a t i v e  o f  a  broad a r r a y  o f  community p o s i t i o n s  
(e.g. t r o p h i c  l e v e l s ,  h a b i t a t  requ i rements ,  taxonomic g roup ings) ,  and p rov i de  
r e c r e a t i o n a l ,  cornrnerci a1 , and a e s t h e t i c  values. 

The r e s u l t s  o f  t h e  HEP ana l ys i s  i n d i c a t e d  t h a t  t h e  bot tomland hardwoods 
and wooded swamps of  t h e  Bayou dux Carpes s i t e  and t h e  B a r a t a r i a  U n i t  o f  t he  
ad jacen t  park ,  as w e l l  as t h e  scrub-shrub wet lands and f r e s h  marshes o f  
Bayou dux Carpes s i t e  a re  h i g h  va lue  h a b i t a t  f o r  t h e  eva lua ted  species,  
w i t h  t h e  excep t ion  o f  t h e  muskrat ;  t h e  HEP a n a l y s i s  revea led  t h a t  t h e  s i t e  
i s  o f  moderate va lue  f o r  t h e  h a b i t a t  requ i rements  o f  t h i s  species.  

The FWS f i e l d  s t u d i e s  revea led  t h a t  t h e  s i t e  p rov ides  va luab le  h a b i t a t  
f o r  a  d i v e r s i t y  o f  w i l d l i f e  species.  The marshlands and f o r e s t e d  wet lands 
p r o v i d e  feeding, r e s t i n g ,  nes t i ng ,  and escape h a b i t a t  t o  numerous species o f  
game and nongame mammal s  and commerci a1 1  y impo r tan t  fu rbeare rs ,  songbi rds ,  
r a p t o r s ,  m i g r a t o r y  and r e s i d e n t  water fowl ,  wading b i r d s ,  woodpeckers, o t h e r  
b i r d s ,  and many spec ies o f  amphibians and r e p t i l e s .  Dur ing  t h e  f i e l d  
.s tud ies conducted b y  EPA and FWS, a t  l e a s t  70 species were observed i n  t h e  
Bayou aux Carpes s i t e ,  i n c h d i n g  n i n e  spec ies o f  amphibians, 10 species o f  
r e p t i l e s ,  45 spec ies o f  b i r d s ,  and s i x  spec ies of mammals. Observat ions 
i nc l uded  t h e  American a l l i g a t o r  which FWS has l i s t e d  on t h e  th rea tened  
spec ies l i s t  i n  Lousiana. O f  t hose  spec ies observed, t h e  wood duck and t h e  
osprey  a re  cons idered  b y  FWS t o  be Na t i ona l  Species o f  Spec ia l  Emphasis. 
FWS i s  m o n i t o r i n g  these  spec ies because of  t h e i r  dec l  i n i  ng popu la t i ons  due 
t o  f a c t o r s  which i n c l u d e  h a b i t a t  l oss .  The endangered b a l d  eag le  i s  known 
t o  nes t  i n  t h e  genera l  v i c i n i t y  o f  t h e  Bayou aux Carpes s i t e .  A t  l e a s t  
t h r e e  b a l d  eag le  nes t s  have been documented w i t h i n  a  10 m i l e  r a d i u s  o f  t n i s  
area b y  FWS (1984). 

0. Water Re ten t i on  and P o l l u t i o n  F i  1  t e r i n g  Values 

S tud ies  conducted by €PA s c i e n t i s t s  i n d i c a t e  t h a t  t h e  r e l a t i v e l y  f l a t  
topography o f  t h e  Bayou aux Carpes s i t e ,  i n  combinat ion w i t h  t h e  low and:'or 
broken levees,  enhances t h e  c a p a c i t y  o f  t h e  s i t e  t o  d e t a i n  sur face waters 
and a f f e c t  a  s low r e l e a s e  t o  downstream systems. The water  s to rage  c a p a c i t y  
o f  t h e  s i t e  was conf i rmed b y  measur ing t h e  c y c l i c  c h l o r i d e  concen t ra t i ons  
o f  swamp water  d ischarged  t o  Bayou B a r a t a r i  a  and b y  m o n i t o r i n g  a  dye t r d c e r .  
C h l o r i d e  concen t ra t i ons ,  measured a t  t h e  j u n c t i o n  o f  Southern Na tu ra l  Gas 
P i p e l i n e  canal  and Bayou B a r a t a r i  a, i nc reased  w i t h  ebb f l ows  f rom t h e  
Bayou aux Carpes s i t e  and decreased when t h e  d i r e c t i o n  o f  f l ow  reversed 
and o r i g i n a t e d  from Bayou B a r a t a r i a  ( f l o o d  t i d e ) .  Th is  means t h a t  t he  
wa te r  d r a i n i n g  f rom t h e  s i t e  was more sa l i ne .  Th is  s a l i n i t y  would l o q l c i : ' , t  
be  d e r i v e d  d u r i n a  t h e  summer and f a l l  ~ e r i o d s  when water  i s  pushed up 11 t . 1  

t h i s  v i c i n i t y  ofd8ayou B a r a t a r i a  b y  winds and t i d e s .  The s a l t  con ten t  
shows up i n  t h e  s tand ing  water  i n  t he  marsh. 



The s to rage  capac i t y  i s  s i g n i f i c a n t  f o r  t h e  purposes o f  404(c) because 
t h e  s i t e  i s  absorb ing  p o l l u t a n t s  and excess n u t r i e n t s  from s to red  waters.  
Water which i s  f r e q u e n t l y  i n t r oduced  i n t o  t h e  study area from Bayou B a r a t a r i a  
c o n t a i n s  urban runo f f  from t h e  sur round ing  areas. € P A  analyses and comparison 
o f  heavy metal  con ten t  o f  sediments samples ob ta ined  from t h e  Bayou aux Carpes 
s i t e  and Bayou B a r a t a r i a  revea led  t h a t  t h e  cana ls  and swamp-marsh h a b i t a t  
t r a p  f i n e l y  d i v i d e d  p a r t i c l e s  and t h e  assoc ia ted  heavy meta ls .  Copper, lead,  
and i r o n  concen t ra t i ons  appear u n i f o r m l y  d i s t r i b u t e d  between t h e  swamp, marsh, 
canal ,  and Bayou B a r a t a r i a  i n d i c a t i n g  t h e  c a p a c i t y  o f  t h e  marsh/swamp system 
t o  t r a p  these heavy meta ls  t y p i c a l l y  assoc ia ted  w i t h  urban runof f .  Bayou 
B a r a t a r i a  appeared t o  r e t a i n  g r e a t e r  concen t ra t i ons  o f  z i n c  compared t o  t h e  
Bayou aux Carpes swamp and marsh areas. EPA a n a l y s i s  d i d  n o t  revea l  t he  
reason f o r  t h i s .  It may be t h a t  t h e  p a r t i c l e s  t o  which z i n c  i s  bound a r e  
t o o  heavy t o  remain i n  suspension l o n g  enough t o  be c a r r i e d  i n t o  the  Bayou 
aux Carps s i t e .  

The b i  01 og i  c a l  c y c l  i ng of  i norgani  c  n i t r o g e n  (NO2-N03) was ev iden t  i n  
t h e  Bayou aux Carpes swamp. The N02-NO3 c o n c e n t r a t i o n  g rad ien t  decreased 
f rom sampl ing p o i n t s  i n  Bayou B a r a t a r i a  t o  s t a t i o n s  i n  t h e  f o res ted  swamp and 
marshes. Thus, Bayou B a r a t a r i a  appears t o  be a  source o f  N02-NO3 and t h e  
Bayou aux Carpes swamp an area f o r  i t s  a s s i m i l a t i o n  i n t o  o t h e r  n i t r o g e n  forms 
such as animal o r  p l a n t  p r o t e i n .  Both t h e  n u t r i e n t  a s s i m i l a t i o n  and p o l l u t a n t  
t r a p p i n g  h e l p  m a i n t a i n  wa te r  q u a l i t y  which b e n e f i t s  t h e  assoc ia ted  aqua t i c  
l i f e .  

E . Recrea t ion  Values 

Rec rea t i ona l  o p p o r t u n i t i e s  such as boa t ing ,  f i s h i n g ,  t r app ing ,  and 
some h u n t i n g  ( w i t h  permiss ion  f rom p r i v a t e  p r o p e r t y  owners) a r e  a v a i l a b l e  
w i t h i n  t h e  bounds of  t h e  Bayou aux Carpes s i t e .  The p u b l i c  c u r r e n t l y  has 
access t o  p o r t i o n s  o f  t h e  t r a c t  by way o f  t h e  Southern Na tu ra l  Gas P i p e l i n e  
canal  t h a t  connects  Bayou B a r t a r i a  w i t h  t h e  water  courses w i t h i n  t h e  s i t e .  

F. Concl u s i  on 

Under Sec t i on  404(c),  a  f i n d i n g  o f  unacceptab le  adverse e f f e c t s  must be 
based on e f f e c t s - o n  one o r  more o f  t h e  l i s t e d  resources, t h a t  i s ,  mun ic ipa l  
wa te r  supp l i es ,  she1 1  f i s h  beds and f i s h e r y  areas ( i n c l u d i n g  spawning and 
b reed ing  areas) ,  w i l d l i f e ,  and r e c r e a t i o n a l  areas. Based on t h e  records 
and t h e  p reced ing  d i scuss ion ,  I conclude t h a t  t h e  Bayou aux Carpes s i t e  
has s i g n i f i c a n t  va l ue  f o r  a l l  these  resources except mun ic ipa l  wa te r  suosl  : e s .  
The n e x t  s e c t i o n  d iscusses t h e  l i k e l y  impact  on these  va lues i f  Bayou 
Carpes i s  used as a  d i sposa l  s i t e  f o r  dredged o r  f i l l  m a t e r i a l .  



V. Unacceptable Adverse Impacts 

As d iscussed above., exe rc i se  o f  my a u t h o r i t y  under Sec t ion  404(c)  
t o  r e s t r i c t  o r  p r o h i b i t  t h e  use of  a  s i t e  f o r  d isposa l  of  dredged o r  
fill m a t e r i a l  must be based on a  f i n d i n g  o f  "unacceptable adverse 
impact"  t o  one o r  more of  t h e  l i s t e d  resources. EPA's regu la t i ons  
d e f  i ne unacceptable adverse e f f e c t  t o  mean, i n p e r t i  nent  p a r t ,  
" s i g n i f i c a n t  l o s s  o f  o r  damage t o  f i s h e r i e s ,  s h e l l  f i s h i n g  o r  w i l d l i f e  
h a b i t a t  o r  r e c r e a t i o n  areas." 33 CFR 5231.2(e). As t h e  preamble exp la i ns ,  
Sec t ion  404(c) determi n a t i o n s  a re  by t h e i  r na tu re  based on p r e d i c t i o n s  
o f  f u t u r e  impacts; t he re fo re ,  what i s  r equ i red  i s  a  f i n d i n g  of  reasonable 
l i k e l i h o o d  t h a t  unacceptable adverse e f f e c t s  w i l l  occur, no t  abso lu te  
c e r t a i n t y .  (44 Fed. Reg. 58078, Oct. 9, 1979). 

I n  e v a l u a t i n g  t h e  p r o j e c t e d  impacts on t h e  re l evan t  resources 
i n  t h i s  case, EPA s t u d i e d  i n fo rma t i on  a v a i l a b l e  from: p rev ious  s tud ies  
o f  t h e  area assoc ia ted  w i t h  var ious  p u b l i c  and p r i v a t e  p r o j e c t  proposals ;  
recen t  s t u d i e s  conducted i n  a s s o c i a t i o n  w i t h  t h i s  determi na t i on ;  c o o r d i n a t i o n  
w i t h  o t h e r  agencies;  comnents rece ived  f rom t h e  p u b l i c ,  i n c l u d i n g  a f f e c t e d  
1  andowners; and cons idered t h e  r e l e v a n t  p o r t i o n  of  t h e  Sec t ion  404(b) ( 1 )  
Guide l ines,  i n  t h i s  case 40 CFR §230.10(c). The f o l l o w i n g  s p e c i f i c  adverse 
impacts a r e  l i k e l y  t o  r e s u l t  f rom t h e  proposed d ischarge  of fill m a t e r i a l  
t o  c l o s e  t i d a l  waterways and f a c i l i t a t e  t h e  i n s t a l l a t i o n  of a  pumping 
s t a t i o n  t o  d r a i n  t h e  s i t e  o r  f rom t h e  d ischarge  o f  dredged o r  f i l l  m a t e r i a l  
w i t h i n  t h e  Bayou aux Carpes s i t e .  

Impacts t o  She l l  f i s h  Beds and F i she ry  Areas 

As repo r ted  by t h e  Department o f  Comnerce (USDC, 1980), Lou is iana  i s  
t h e  t h i r d  r ank ing  s t a t e  i n  f i s h e r i e s  employment and t h e  s t a t e ' s  e s t u a r i n e  
system produces 28 percen t  o f  t h e  n a t i o n ' s  f i s h e r y  harves t .  Stud ies by 
C r a i g  and Day (1977) and € P A  i n d i c a t e  t h a t  t h e  B a r a t a r i a  Bas in i s  r espons ib l e  
f o r  a  l a r g e ,  i f  no t  t h e  l a r g e s t ,  share o f  Lou i s i ana ' s  t o t a l  comnercial  
f i s h e r y  harves t .  The Na t i ona l  Mar ine F i s h e r i e s  Serv ice,  u t i  1  i z i  ng comrnerci a 1  
ca tch  da ta  f rom 1953 th rough 1978, c a l c u l a t e d  t h e  average annual comnercial  
ha rves t  d i r e c t l y  a t t r i b u t a b l e  t o  B a r a t a r i a  Basin. Th is  annual harves t ,  
which i n c l  udes menhaden, shrimp, oys te rs ,  croaker,  b l u e  crab, sea t r o u t ,  
spo t  and r e d  drum i s  approx imate ly  302.7 m i  11 i o n  pounds a t  a  va lue of  
approx imate ly  83 m i l  l i o n  d o l l a r s .  Adu l t  and j u v e n i l e  forms o f  t h e  b l u e  
c r a b  were observed i n  t h e  Bayou aux Carpes s i t e .  Menhaden, shrimp and 
oys te r s  d i r e c t l y  consume t h e  d e t r i t u s  produced and expor ted f rom t h e  s i t e .  

Complet ion o f  t h e  Levee P r o j e c t  would u l t i m a t e l y  e l i m i n a t e  t h e  expor t  
of d e t r i t u s  and n u t r i e n t s  t o  t h e  downstream es tuary  and subsequent f i 1 1 i n g  
o r  o t h e r  l a n d  convers ion  a c t i v i t i e s  w i t h i n  t h e  Bayou aux Carpes s i t e  would 
serve  t o  a c c e l e r a t e  t h i s  r e s u l t .  There fo re  comple t ion  o f  t h e  p r o j e c t  would 
e v e n t u a l l y  e l i m i n a t e  t h e  expo r t  o f  swamp-marsh p roduc t i on  t h a t  c o n s t i t u t e s  a 
necessary component o f  t h e  e s t u a r i n e  food web and, thereby,  have an unacces:i3le 
adverse impact t o  s h e l l f i s h  and f i s h e r y  areas. F i l l i n g  t h e  Bayou aux Carge;  ; i  t e  
w i t h o u t  comple t ion  o f  t h e  p r o j e c t  would a l s o  e l i m i n a t e  such expor ts .  



Stud ies  conducted b y  EPA and FWS revea led  t h a t  t h e  Bayou aux Carges 
s i t e  p r o v i d e s  f o r a g i n g  and n u r s e r y  h a b i t a t  f o r  f r e s h  and e s t u a r i n e  spec ies ,  
many o f  w h f ~ h  a r e  o f  r e c r e a t i o n a l  and commercial impor tance i n c l u d i n g :  
channel and b l u e  c a t f i s h ,  sun f i sh ,  bass, b l u e  c r a b  and r e d  swamp c rawf i sh .  
I n  a d d i t i o n ,  t h e  s t u d i e s  r e v e a l e d  t h e  presence o f  f o r a g e  f i s h ,  j u v e n i l e  
c rawf i sh ,  grass shr imp and o t h e r  an~phipods t h a t  break down d e t r i t u s  and a re  
u t i l i z e d  as a  food source b y  t h e  commercial and s p o r t  spec ies  ment ioned 
above. Comple t ion o f  t h e  Levee P r o j e c t  would e l i m i n a t e  access t o ,  as we1 1 
as t h e  f i s h e r y  va lues  o f  t h e  Bayou dux Carpes s i t e ;  f i l l i n g  t h e  s i t e  
would have a  s i m i l a r  e f f e c t .  For a l l  t h e s e  reasons, c o m p l e t i o n  o f  t h e  
Levee P r o j e c t  and/or  f i l l i n g  i n  t h e  Bayou dux Carpes s i t e  would h ~ v e  
an unaccep tab le  adverse e f f e c t  on s h e l l f i s h  beds and f i s h e r i e s  arzas. 

B. Imoacts t o  W i l d l i f e  Values 

The p r o j e c t i o n  o f  f u t u r e  c o n d i t i o n s ,  prepared b y  FWS as p a r t  o f  t h e  
HEP a n a l y s i s ,  i n d i c a t e d  t h a t  w i t h  t h e  c o m p l e t i o n  o f  t h e  Levee P r o j e c t ,  a l l  
o f  t h e  e v a l u a t i o n  spec ies  would show l o s s  o f  a v a i l a b l e  h a b i t a t  and t h a t ,  
i f  t h e  s i t e  were subsequen t l y  f i l l e d  and developed, i t  would l o s e  v i r t u a l l y  
a1 1  o f  i t s  c u r r e n t  w i l d l i f e  value.  

Comple t ion o f  t h e  Levee P r o j e c t  w i l l  a d v e r s e l y  a f f e c t  t h e  h a b i t a t  o f  t h e  
t h e  American a l l i g a t o r ,  which i s  t h r e a t e n e d  i n  t h e  s t a t e  o f  Lou is iana ,  t h e  
osp rey  and t h e  wood duck, which a r e  N a t i o n a l  Species o f  Spec ia l  Emphasis, 
commerci a1 l y  i m p o r t a n t  f u r b e a r e r s ,  and game animals.  Comple t ion o f  t h e  
p r o j e c t  and subsequent d r a i n i n g  and f i l l i n g  w i l l  have an unaccep tab le  
adverse impact  on w i  1  d l  i f e  v a l  ues. 

C. Impacts t o  Water R e t e n t i o n  and P o l l u t i o n  F i l t e r i n g  Values 

Hopkins and Day (1979) found t h a t  Lake Cataouatche and, t o  a  1  esser  
e x t e n t ,  Lake Sa lvador  have a l r e a d y  begun t o  exper ience  t h e  e f f e c t  o f  an 
a l t e r e d  h y d r o l o g i c a l  regime. These l a k e s  i n  t h e  B a r a t a r i a  B a s i n  used t o  
be a  p r ime  n u r s e r y  ground f o r  L o u i s i a n a  commercial f i s h e r i e s ,  b u t  now 
d r a i n a g e  c a n a l s  f r o m  t h e  West Bank o f  New Orleans bypass t h e  swamps and 
e n t e r  d i r e c t l y  i n t o  t h e  lakes .  H igh n u t r i e n t  l o a d s  from t h e  West Bank 
have caused Lake Cataouatche t o  become e u t r o p h i c  and f i s h  k i l l s  a f t e r  
l a r g e  r a i n s t o r m s  a r e  i n d i c a t i v e  o f  t h e  impact  o f  t h e  changes i n  t h e  n a t u r d l  
h y d r o l o g y  o f  t h i s  area. The B a r a t a r i a  Waterway a l s o  a l l o w s  urban r u n o f f  t o  
f l o w  unh indered  t o  t h e  upper  p a r t  o f  B a r a t a r i a  Bay. H h i l e  t h e  t o t a l  con- 
t r i b u t i o n  o f  Bayou dux Carpes s i t e  f o r  f i l t e r i n g  p o l l u t a n t s  has n o t  been 
measured, i t  i s  c e r t a i n  t h a t  t h e  ad jacen t  waters  o f  Bayou B a r a t a r i a  and tne 
B a r a t a r i a  Bay e s t u a r y ,  as w e l l  as t h e  a s s o c i a t e d  f i s h  and s h e l l f i s h ,  w i l l  
r e c e i v e  h i g h e r  l e v e l s  o f  p o l  l u t a n t s  and heavy m e t a l s  f rom u rban  r u n o f f  dna 
o t h e r  sources,  i f  t h e  s i t e  i s  i s 0 1  a ted b y  c o m p l e t i n g  t h e  Levee P r o j e c t  o r  

i f  i t  i s  f i l l e d .  - T h i s  w i l l  c o n t r i b u t e  t o  t h e  unaccep tab le  adverse e f f e ~ . ,  
t o  f i s h  and s h e l l f i s h  d i s c u s s e d  above, i n  s e c t i o n  A. 



D. Impacts t o  Recreat ion 

The p o t e n t i a l  f o r  adverse e f f ec t s  upon r e c r e a t i o n  ( p r i m a r i l y  f rom t h e  
p o t e n t i a l  l o s s  o f  spo r t  f i s h i n g  and h u n t i n g  o p p o r t u n i t i e s )  w i t h i n  t h e  s i t e  
has generated a  h i g h  l e v e l  o f  p u b l i c  concern throughout  t h e  p u b l i c  hea r i ng  
comnent pe r i od .  

Complet ion o f  t h e  Levee P r o j e c t  w i l l  b l o c k  p u b l i c  access t o  t h e  s i t e .  
D r a i n i n g  t h e  s i t e  v i a  t h e  proposed pump w i l l  e l i m i n a t e  t h e  f i s h e r i e s  
community and, i n  c o n j u n c t i o n  w i t h  f u t u r e  f i l l i n g  and o t h e r  l and  rec lamat ion  
a c t i v i t i e s ,  even tua l  l y  e l i m i n a t e  t h e  a v a i l a b l e  w i l d l i f e  h a b i t a t .  Recreat ion,  
i n  t h e  form o f  h u n t i n g  and f i s h i n g ,  w i l l  be e l i m i n a t e d  w i t h i n  t h e  Bayou aux 
Carpes s i t e .  

E. Impacts t o  t h e  B a r a t a r i a  U n i t  o f  t h e  Jean L a f i t t e  Na t i ona l  H i s t o r i c a l  
Park 

The B a r a t a r i a  U n i t  o f  t h e  Jean L a f i t t e  Na t i ona l  H i s t o r i c a l  Park l i e s  
i m n e d i a t e l y  west o f  t h e  Bayou aux Carpes s i t e  and a  600 acre  s e c t i o n  l i e s  
w i t h i n  t h e  same dra inage bas in  as t h e  Bayou aux Carpes s i t e .  There i s  a  
d i r e c t  h y d r o l o g i c a l  connect ion, v i a  f ou r  s e t s  o f  c u l v e r t s  under S ta te  
Highway 3134; t h i s  area o f  t h e  park  i s  comprised o f  approx imate ly  500 
acres o f  bot tomland hardwoods and wooded swamp. The FWS HEP a n a l y s i s  
revea led  t h a t  t h e  wet lands o f  t h e  B a r a t a r i a  U n i t  a r e  o f  h i g h  va lue  f o r  t h e  
r e p r e s e n t a t i v e  spec ies se lected.  On s i t e  observa t ions  i nc l uded  t h e  ba ld  
eagle,  which has been l i s t e d  by FWS on t h e  endangered spec ies l i s t .  I n  
a d d i t i o n ,  t h e r e  i s  a  g rea t  e g r e t  and g rea t  b l u e  heron n e s t i n g  co lony l oca ted  
i n  t h e  wooded swamp w i t h i n  t h i s  s e c t i o n  o f  t h e  Na t i ona l  Park. The f i s h  
spec ies c o l l e c t e d  i n  t h e  Bayou aux Carpes s i t e  were t h e  same as those 
c o l l e c t e d  by FWS i n  t h e  B a r a t a r i a  U n i t  i n  September 1984, w i t h  t h e  excep t ion  
o f  s i x  spec ies t h a t  were c o l l e c t e d  o n l y  i n  t h e  park  and two species t h a t  
were c o l l e c t e d  o n l y  i n  t h e  Bayou aux Carpes. Th is  p o r t i o n  o f  t h e  Nat iona l  
Park and t h e  Bayou aux Carpes s i t e  represent ,  i n  fo rm and i n  f u n c t i o n ,  two 
i n te r connec ted  segments o f  one wet land  system. 

The B a r a t a r i a  U n i t  i s  open t o  t h e  p u b l i c  f o r  f i s h i n g .  I n  a d d i t i o n ,  
t h e  Park Se rv i ce  has p l aced  an emphasis on t h i s  area as an educa t iona l  
resource. An i n t e r p r e t a t i  ve wal kway t r a v e r s e s  t y p i c a l  bottom1 and hardwoods 
wet lands, t h e n  e n t e r s  a  cypress- tupe lo  swamp. The t r a i  1  rece ives  h i g h  
v i s i t o r  use and i s  a  ma jo r  t o o l  i n  t h e  p a r k ' s  educa t ion  program. There fo re ,  
t h i s  u n i t  o f  t h e  Na t i ona l  Park p rov ides  r e c r e a t i o n  o p p o r t u n i t i e s  i n  a d d i t i o n  
t o  t h e  aforement ioned e c o l o g i c a l  values. 

The h y d r o l o g i c a l  r e l a t i o n s h i p  between t h e  B a r a t a r i  a  U n i t  and Bayou a u x  
Carpes s i t e  i s  such t h a t  a t tempts  t o  d r a i n  o r  s i g n i f i c a n t l y  a l t e r  t h e  hydro logy 
of  t h e  s i t e  would r e s u l t  i n  adverse h y d r o l o g i c a l  a1 t e r a t i o n s  w i t h i n  t h e  
B a r a t a r i a  U n i t  o f  t h e  park.  A s t udy  of  t h e  e f f e c t s  t h a t  d r a i n i n g  o f  t he  9 3 y o s ~  

aux  Carpes s i t e  would have on t h e  park was conducted by John W. Day, J r . ,  o f  
t h e  Lou i s i ana  S t a t e  U n i v e r s i t y  Center f o r  Wetland Resources. Dr. Day conclu?ed 



t h a t  as long  as t h e  sur face  wa te r , connec t i on  remains f u n c t i o n a l ,  t h e  fo rced  
dra inage of  t h e  B u j c u  aux Carpes swamp would r e s u l t  i n  dra inage of  much o f  t h e  
area w i t h i n  t h e  park. Th is  would u l t i m a t e l y  r e s u l t  i n  vege ta t i ve  t r a n s i t i o n  
t o  up land species w i t h  l o s s  o f  p r o d u c t i v i t y ,  d e t r i t a l  expor t ,  e x i s t i n g  f i s h  
and w i  l d l  i f e  h a b i t a t  and t h e  a t tendant  r e c r e a t i o n a l  oppo r tun i t i es .  

A l t e r n a t i v e  means of p rese rv i ng  t h e  wet land values of  t h e  park i f  t h e  
s tudy area was p laced  under pump would i n c l u d e  p l a c i n g  c o n t r o l  s t r u c t u r e s  
a t  t h e  highway c u l v e r t s  and implement ing an i n t e n s i v e  water  management 
plan. Al though t h e  c o n t r o l  s t r u c t u r e s  might  i n i t i a l l y  s low the  r a t e  of 
eco log i ca l  t r ans fo rma t i on  due t o  d ra i n i ng ,  E P A  f e e l s  t h a t  t h e  success of 
c o n s t a n t l y  m a i n t a i n i n g  f looded c o n d i t i o n s  i s  ques t ionab le  and may e v e n t u a l l y  
l ead  t o  t h e  d e t e r i o r a t i o n  of  t h e  wooded swamp and bot tomland hardwood 
communities. Attempts t o  reproduce n a t u r a l  hyd ro log i ca l  cyc les  through 
ex tens i ve  water  management would be expensive, i n v o l v i n g  major  a l t e r a t i o n s  
i n  o rde r  t o  pump wate r  i n t o  t h e  area and then d r a i n  i t  o u t  again. 

Complet ion o f  t h e  Levee P r o j e c t  o r  any o t h e r  f i l l  proposals  which would 
have t h e  e f f e c t  o f  d ra i n i ng ,  d ry ing ,  o r  h y d r o l o g i c a l l y  i s o l a t i n g  t h e  Bayou 
aux Carpes s i t e  would r e s u l t  i n  adverse impacts t o  f i s h e r i e s  areas, w i l d l i f e  
areas and r e c r e a t i o n  assoc ia ted  w i t h  t h e  B a r a t a r i  a  U n i t  o f  t h e  Jean L a f i  t t e  
Na t i ona l  H i s t o r i c a l  Park. 

F. Cumul a t  i ve Impacts 

The s i g n i f i c a n c e  o f  impac t s  assoc ia ted  w i t h  complet ing t h e  Levee 
P r o j e c t  and e l i m i n a t i n g  t h e  e c o l o g i c a l  c o n t r i b u t i o n  o f  t h e  Bayou aux 
Carpes s i t e  a re  even g r e a t e r  when cons idered w i t h i n  t h e  con tex t  o f  wet land 
a l t e r a t i o n s  w i t h i n  t h e  B a r a t a r i a  Basin and coastal .  Louis iana.  

A  r e p o r t  t o  t h e  Lou i s i ana  J o i n t  L e g i s l a t i v e  Committee on Natu ra l  
Resources, s t a t e d  t h a t  ove r  t h e  l a s t  80 years,  over  800,000 acres o f  l and  
i n  coas ta l  Lou i s i ana  have been l o s t .  Approximately 58 percent  of  t h i s  has 
occur red  over  t h e  pas t  25 years.  Recent losses  o f  f o r e s t e d  wet lands i n  t he  
s t a t e  a re  on t h e  o r d e r  o f  87,200 acres annua l l y  (U.S. FWS, March 1984; 
Doz ie r  e t  a1 .; and Gagliano, 1981). These losses  a f f e c t  n o t  o n l y  b i o l o g i c a l ,  
wa te r  q u a l i t y ,  r e c r e a t i o n a l ,  and f l o o d  p r o t e c t i o n  b e n e f i t s  b u t  a l s o  
economic va lues o f  t h e  wet lands because o f  t h e  s i g n i f i c a n c e  t o  Loui s i  a n d ' s  
coas ta l  f i s h e r y .  The causes c i t e d  f o r  these wet land losses  i n c l u d e  such 
n a t u r a l  phenomena as coas ta l  subsidence and compaction, eros ion,  and sea 
1  eve1 r i s e ,  and such anthropogeni c  causes as channe l i za t i on ,  levee 
cons t ruc t i on ,  canal  dredging,  subsidence due t o  m ine ra l  e x t r a c t i o n ,  
a g r i c u l t u r a l  expansion, and urban expansion. Th i s  i s  s i g n i f i c a n t  f o r  two 
reasons. F i r s t ,  some causes o f  we t land  losses  a r e  n a t u r a l  and, t h e r e f o r e .  



no t  sub jec t  t o  j u r i s d i c t i o n  under Sec t ion  404 o f  t h e  Clean Water Act. 
Second, w h i l e  n a t u r a l  phenomena a r e  caus ing wet land losses f rom seaward, 
man's a c t i v i t i e s  a r e  t h rea ten ing  wet lands from the  landward s ide.  It has 
been p red i c ted ,  i n  a  r e p o r t  by t h e  Department o f  Commerce t h a t  " i f  t h e  
p resen t  d r a i n i n g  and f i l l i n g  opera t ions  f o r  urban and c o m e r c i a l  development 
i n  t h e  coas ta l  area con t i nue  a t  t h e  c u r r e n t  r a t e ,  an a d d i t i o n a l  186,000 
acres o f  t h e  s t a t e ' s  wet lands w i l l  be l o s t  by t h e  year  2000" (USDC, 1980). 

The same types of a c t i v i t i e s  caus ing s i g n i f i c a n t  s ta tew ide  coas ta l  
we t land  losses  a r e  a l s o  repo r ted  by t h e  Department o f  I n t e r i o r  as ma jo r  
i nf 1  uences i n  t h e  B a r a t a r i  a  Basin, (USFWS, 1983). The Lou is iana  Depart-  
ment o f  T ranspo r ta t i on  and Development (LDTD, 1976) has c a l c u l a t e d  t h e  
t o t a l  l o s s  o f  B a r a t a r i a  Bas in wet lands as be ing  44,800 acres by 1970. 
The upper B a r a t a r i a  Bas in wet lands a r e  i n c r e a s i n g l y  be ing  r i nged  by urban 
development. Th i s  can be seen a long  t h e  Bayou des Fam i l l es  r i d g e  t o  t h e  
nor thwest  o f  t h e  E s t e l l e  Pumping S t a t i o n  O u t f a l l  Canal. Also, t h e  e f f e c t s  
o f  pumping upon h a b i t a t  s i m i l a r  t o  t h a t  o f  t h e  s tudy area may be seen 
immed ia te ly  west o f  t h a t  canal .  The Bayou aux Carpes s i t e  represen ts  a  
n o t a b l e  p o r t i o n ,  rough ly  f o u r  percent  o f  t h e  p e r i o d i c a l  l y  f l ooded marsh 
and swamp area  i n  t h e  B a r a t a r i a  Basin; and would, t he re fo re ,  represen t  a  
s i z e a b l e  l o s s  t o  t h i s  area. 

G. Proposed C o r r e c t i v e  Measure 

Counsel f o r  some o f  t h e  landowners proposed, as a  c o r r e c t i v e  measure 
t o  e l i m i n a t e  t h e  l i k e l i h o o d  o r  unacceptable adverse e f f e c t s ,  t h a t  t h e  
Park Serv ice  purchase a  p o r t i o n  o f  t h e  t r a c t  and t h a t  t h e  pumping s t a t i o n  
be r e l o c a t e d  t o  t h e  p i p e l i n e  canal.  I n  my judgement t h i s  proposal  .would 
n o t  m a t e r i a l l y  reduce. t h e  s i g n i f i c a n t  adverse e f f e c t s  o f  t h e  p r o j e c t ,  
even i f  t h e  Park Serv ice  were i n  a  p o s i t i o n  t o  implement it. I n  any 
case, t h e  Serv ice  has i n d i c a t e d  t h a t  i t  does no t  have an i n t e r e s t  i n  
a c q u i r i n g  t h i s  l a n d  a t  t h i s  t ime.  

N e i t h e r  d u r i n g  t h e  ~ e ~ i o ' n a l  404(c )  c o n s u l t a t i o n  p e r i o d  and p u b l i c  
c o m e n t  p e r i o d  n o r  d u r i n g  EPA headquar ters  ' c o n s u l t a t i o n  p e r i o d  d i d  any 
o f  t h e  landowners o r  t h e i r  r ep resen ta t i ves  i d e n t i f y  any des i r ed  p rope r t y  
uses o r  s p e c i f i c  p r o j e c t s  which would i n v o l v e  l e s s  s i g n i f i c a n t  f i l l i n g  
w i t h i n  t h e  Bayou aux Carpes s i t e  and, t h e r e f o r e ,  cou ld  p o s s i b l y  be exempted 
f rom t h e  genera l  p r o h i b i t i o n  on discharge. However, t h e  Southern Natura l  
Gas P i p e l i n e  Company by l e t t e r  dated September 25, 1985 i n d i c a t e d  t h a t  
r o u t i n e  maintenance o f  t h e i r  p i p e l i n e  would r e q u i r e  some d ischarges o f  
dredged o r  f i l l  m a t e r i a l  bu t  t h a t  i t  cou ld  be done so as t o  have minimal 
env i  ronmental  e f f e c t s .  We agree and our  f i n a l  404(c) determi n a t i o n  
recogn i  zes t h i  s  excep t ion .  



V I  . A Discuss ion o f  t he  Report Prepared by Ste iml  e  anc 
Associates,  Inc .  on Behal f  of t h e  Proper ty  Owner: 

The t e c h n i c a l  m a t e r i a l  submi t ted on b e h a l f  o f  t h e  p rope r t y  owners t o  t h e  
record  i n  o p p o s i t i o n  t o  EPA's s tud ies  o f  t h e  Bayou aux Carpes s i t e  cons i s ted  
o f  a  r e p o r t  e n t i t l e d  "Review of CWA 404(c) Re la ted  Stud ies i n  the  Bayou 
aux Carpes Area" prepared by Ste imle and Associates,  Inc.  i n  August 1985. 
The r e p o r t  and EPA's a n a l y s i s  o f  same have been made p a r t  o f  t h e  record  on 
t h i s  case. Th is  s e c t i o n  p rov ides  a  d i scuss ion  o f  my f i n d i n g s  regard ing  
t h e  main p o i n t s  o f  t h e  repo r t .  

S te im le  and Assoc ia tes reviewed t h e  assessment o f  t h e  Bayou aux Carpes 
s i t e  performed by Region I V ,  Envi ronmental Serv ices D i v i s i o n  i n  Athens, 
Georgia. The i r  r e p o r t  s t a t e s  t h a t  t h e  sampling e f f o r t  was r e s t r i c t e d  t o  
a  smal l  segment o f  t h e  s i t e  and t h a t  t h e  d u r a t i o n  o f  sampling was no t  
s u f f i c i e n t  t o  develop seasonal conc lus ions.  I n  a d d i t i o n ,  t h e  r e p o r t  s t a t e s  
t h a t  t h e  s t o r a g e l d e t e n t i o n  o f  sur face water  i s  n o t  suppor ted by t h e  s tudy 
r e s u l t s ;  speci  f i c a l  ly ,  t h e  Steiml e  r e p o r t  compared t h e  water  l e v e l  recorder  
readings between t h e  s i t e  and Bayou B a r a t a r i a  a f t e r  a  r a i n  event  and concluded 
t h a t  t h e i r  s i m i l a r i t y  c o n t r a d i c t e d  t h e  i dea  t h a t  t h e  Bayou aux Carpes s i t e  
s t o r e s  water. 

S te im le  and Assoc ia tes i s  c o r r e c t  i n  t h a t  sampl ing was performed 
p r i m a r i l y  i n  and ad jacen t  t o  t h e  major  watercourses w i t h i n  t h e  s i t e .  The 
da ta  obta ined,  however, was accura te  and t h e  r e s u l t a n t  observa t ions  and/or  
conc lus ions.were n o t  expanded t o  i n c l u d e  unsampled areas. EPA fee l s  t h a t  
t h e  l i t e r a t u r e  research performed i n  con junc t i on  w i t h  t h e  assessment, as 
w e l l  as o t h e r  s i t e  s p e c i f i c  s tud ies ,  such as t h e  HEP a n a l y s i s  performed by 
FWS, p r o v i d e  i n f o r m a t i o n  on segments o f  t h e  s i t e  no t  d i r e c t l y  sampled by 
Region I V  such t h a t  t h e  e c o l o g i c a l  va lues o f  t h e  e n t i  r e  s i t e  may be ascer ta ined.  

EPA agrees t h a t  t h e  d u r a t i o n  o f  sampl ing was t o o  sho r t  t o  support  
seasonal conc lus ions  i n  t h e  absence o f  o t h e r  data. However, conc lus ions  
rega rd ing  seasonal c h a r a c t e r i s t i c s ,  such as t h e  f requency o f  t i d a l  inundat ion ,  
were reached by combining and comparing o n s i t e  r e s u l t s  w i t h  t h e  rev iew of 
seasonal records  and ava i  l a b l e  s c i e n t i f i c  1  i t e r a t u r e .  

The comparison o f  wa te r  l e v e l  r eco rde r  readings r e f e r r e d  t o  by Ste imle 
and Assoc ia tes i s  m i s l ead ing  because t h e  reco rde r  i n  t h e  Bayou aux Carpes 
s i t e  i s  l o c a t e d  w i t h i n  one o f  t h e  canal s which i s  h y d r o l o g i c a l l y  connected 
t o  Bayou B a r a t a r i a  and would, t h e r e f o r e ,  r e a c t  i n  a  s i m i l a r  f ash ion  t o  
Bayou B a r a t a r i a  t o  h y d r o l o g i c a l  changes. EPA b e l i e v e s  t h a t  t h e  s tudy data 
do suppor t  t h e  conc lus ion  t h a t  water  i s  s t o r e d  by t h e  Bayou aux Carpes 
s i t e .  The measurement o f  c y c l i c  c h l o r i d e  concen t ra t i ons  conf i rmed t h a t  t h e  
s i t e  s t o r e s  water .  I n  a d d i t i o n ,  a  d i u r n a l  t i d a l  range o f  . 3  t o  .4 fee t  was 
recorded a t  t h e  s i t e  d u r i n g  EPA's study. Th i s  value, when added t o  the  
average marsh-swamp su r face  e l e v a t i o n  o f  t h e  swamp r e s u l t e d  i n  an average 
water  l e v e l  e l e v a t i o n  o f  1.54 f e e t  NGVD. Th is  e l e v a t i o n  was above the  
maximum water l e v e l  h e i  qht  recorded i n  Bayou B a r a t a r i  a  and s tudy  canals  
i n d i c a t i n g  t h a t  t h e  s i  t i  was s t o r i n g  a d d i t i o n a l  water. 



Ste im le  and Assoc ia tes a l s o  reviewed t h e  HEP a n a l y s i s  conducted by 
. FWS. The r e p o r t  s t a t e d  t h e  view t h a t  t h e  HEP i s  based upon two assumptions 

t h a t  a r e  u n t r u e  i n  na tu re ;  t h a t  i s :  (1) t h a t  t h e r e  i s  a  l i n e a r  relationship 
between t h e  HSI va l ue  and t h e  number o f  a  species t h a t  a  g iven  t y p e  o f  
h a b i t a t  can suppor t  and; ( 2 )  t h a t  a l l  o f  t h e  members o f  t h e  spec ies a re  
go ing  t o  be even ly  d i s t r i b u t e d  i n  a  g iven  h a b i t a t .  

The HEP i s  a  means by which d i f f e r e n t  h a b i t a t s  may be compared 
( r e g a r d i n g  t h e i r  va lue  t o  a  c e r t a i n  w i l d l i f e  spec ies )  by comparing each 
a g a i n s t  a  model. These procedures a r e  a  bas i s  f o r  comparison and do no t  
p r o v i d e  abso lu te  wi  l d l  i fe  suppor t  i n f o rma t i on  f o r  a s p e c i f i c  area. The 
two above assumptions a r e  made t o  p r o v i d e  a  q u a l i t a t i v e  bas i s  o f  h a b i t a t  
comparison; f o r  example, an area w i t h  an HSI o f  1.00 i s  more va:uable  
t han  an area w i t h  an HSI o f  0.50 f o r  t h e  same w i l d l i f e  species and, i f  
two areas have t h e  same HSI f o r  a  p a r t i c u l a r  species,  i t  i s  assl~med t h a t  
t h e  l a r g e r  area can accomodate  a  l a r g e r  p o p u l a t i o n  o f  t h a t  species. 
The HEP i s  a  s tandard  methodology used by FWS and p rov i des  a  reasonable 
b a s i s  f o r  e v a l u a t i n g  t h e  w i l d l i f e  va lues  of  t h e  s i t e .  

S te im le  and Assoc ia tes  a l s o  rev iewed t h e  r e p o r t  by Dr. Day which 
addressed t h e  impacts  o f  t h e  Levee P r o j e c t  on t h e  B a r a t a r i a  U n i t  o f  
Jean L a f i t t e  Na t i ona l  H i s t o r i c a l  Park. They conclude t h a t  Dr. Day's 
r e p o r t  i s  genera l  and l a c k s  s i t e  s p e c i f i c  data. They a l s o  s t a t e  t h a t  
t h i s  r e p o r t  d i smisses  t h e  concept o f  wa te r  l e v e l  management r a t h e r  than  
p r o v i d i n g  a  p l a n  t h a t  c o u l d  be eva luated.  

The da ta  ob ta i ned  by  €PA on t h e  h y d r o l o g i c a l  connec t ion  between Bayou 
aux Carpes and t h e  B a r a t a r i a  U n i t  i n d i c a t e s  t h a t  comp le t ing  t h e  Levee 
P r o j e c t  and pumping and d r a i n i n g  t h e  Bayou aux Carpes s i t e  w i l l  u l t i m a t e l y  
d r a i n  t h e  B a r a t a r i a  U n i t  o f  t h e  Na t i ona l  Park. I n f o r m a t i o n  i n  t h e  r eco rd  
on t h e  eco logy o f  t h i s  s i t e  r e v e a l s  t h e  resources t h a t  w i l l  u l t i m a t e l y  be 
l o s t .  EPA b e l i e v e s  t h a t ,  w h i l e  a  wa te r  management p l a n  may be f e a s i b l e  
from an eng inee r i ng  s tandpo in t ,  i t  may s t i l l  r e s u l t  i n  v e g e t a t i v e  changes 
w i t h i n  t h e  B a r a t a r i a  U n i t  and subsequent changes i n  values. Therefore i t  
i s  reasonable  t o  conc lude t h a t  u s i n g  t h e  Bayou aux Carpes s i t e  f o r  d i sposa l  
w i l l  adve rse l y  a f f e c t  t h e  va lues  o f  t h e  h i s t o r i c  park. These values 
i n c l u d e  f i s h  and w i l d l i f e  h a b i t a t ,  as w e l l  as r e c r e a t i o n .  

I n  sumnary, t h e  r e p o r t  done by S te im le  and Assoc ia tes f a i l s  t o  
r a i s e  s u b s t a n t i v e  i s sues  t h a t  would cause r e c o n s i d e r a t i o n  o f  t h e  con- 
c l u s i o n s  w i t h i n  t h e  t h r e e  aforement ioned r e p o r t s .  



I .  R e s t r i c t i o n  on Use of the  Bayou aux Carpes S i t e  
fo r  Spec i f i ca t i on  as a Disposal S i t e  

Sect ion 404(c) author izes EPA t o  impose d i f f e r e n t  l i m i t a t i o n s  on 
discharges through act ions on d isposal  s i t e  spec i f i ca t i ons .  Where 
the  fac ts  warrant I  may reconanend t h a t  any def ined area be p r o h i b i t e d  
from s p e c i f i c a t i o n  as a d isposal  s i t e  pursuant t o  Sections 404(a) and (b). 
I f  I should determine t h a t  the  discharge of c e r t a i n  ma te r i a l s  w i  11 have 
s i g n i f i c a n t l y  l ess  damaging e f f e c t s  than others, o r  t h a t  l i m i t i n g  discharges 
by  amount, method, and/or l o c a t i o n  w i l l  reduce the  l i k e l i h o o d  o f  unacceptable 
adverse e f fec ts ,  I  may recommend t h a t  the  use of a spec i f ied  s i t e  merely be 
r e s t r i c t e d  i n  some manner and/or t h a t  t he  r e s t r i c t i o n  o r  p r o h i b i t i o n  apply t o  
o n l y  a p o r t i o n  o f  t h e  area under considerat ion. 

I n  t h e  present  case, my f i n d i n g  of unacceptable adverse e f f e c t s  
stems from t h e  d i  r e c t  and i n d i r e c t  e f fec ts  of  discharges regu la ted  under 
Sect ion 404 of t h e  Clean Uater  Act and w i t h i n  the  Bayou aux Carpes s i t e .  
Accordingly,  I  have decided t o  r e s t r i c t  t h e  use o f  t he  Bayou aux Carpes 
sf t e  f o r  any discharges of dredged o r  f i  11 mater i  a1 , i n c l u d i n g  those 
associ ated w i t h  t h e  o r i  g i  na l  Harvey Canal -Bayou Bara ta r i  a Levee Pro jec t ,  
w i t h  t h r e e  except ions. The f i r s t  except ion i s  discharges associated 
w i t h  complet ion of  t h e  modi f ied Harvey Canal -Bayou Bara ta r i  a Levee Pro jec t ,  
as descr ibed i n  t h e  Wilson Order o f  November 16, 1976; on c o n d i t i o n  t h a t  
t h e  c losu re  a t  t h e  confluence of Bayou aux Carpes and Bayou Bara ta r i a  be 
replaced b y  f loodgates. By r e t a i n i n g  the  cu r ren t  hydro log ic  regime except 
du r ing  storms, t h e  modi f ied p r o j e c t  w i l l  l a r g e l y  main ta in  t h e  cu r ren t  
values of  t h e  s i t e .  The second except ion i s  discharges associated w i t h  
r o u t i n e  ope ra t i on  and maintenance of t h e  Southern Natural  Gas Pi  pel  i ne 
Company p i  pe l  i n e  as long as dredged o r  fi 11 mater i  a1 i s  placed i n  p i l e s  
w i t h  breaks i n  between t o  a1 low sheet f low t o  adjacent wet1 ands and as 
long as pre-maintenance contours are restored. The t h i r d  except ion 
i s  discharges associated w i t h  p r o j e c t s  w i t h  the  so le  purpose of h a b i t a t  
enhancement and s p e c i f i c a l l y  approved by  EPA. I  b e l i e v e  t h a t  these 
t h r e e  types o f  a c t i v i t i e s  are  un l  i k e l y  t o  r e s u l t  i n  s i g n i f i c a n t  adverse 
e f f e c t s  t o  t h e  aquat ic  environment as long as they  are performed i n  
accordance w i t h  these r e s t r i c t i o n s  as we l l  as any permi t  cond i t i ons  
which may be imposed b y  t h e  Corps o f  Engineers through t h e  permi t  process. 

I  have decided no t  t o  make a fou r th  except ion f o r  a d isposal  s i t e  
f o r  dredged mater i  a1 r e s u l t i n g  from dredging i n  Bayou Bara ta r i  a as requested 
b y  t h e  Corps o f  Engineers s ince  t h e  disposal of dredged ma te r ia l  w i t h i n  
t h e  Bayou aux Carpes s i t e  would r e s u l t  i n  t h e  l oss  o f  a s i g n i f i c a n t  area 
and c o n t r i b u t e  t o  the  unacceptable adverse e f fec ts  discussed above. I  
note  t h a t  t h e r e  i s  no ongoing maintenance dredging i n  t he  Bayou and none 
i s  planned f o r  t h e  foreseeable future,  so t h i s  should no t  c rea te  any 



hardship.  Even i :i rcumstances should  change, t oday ' s  d e c i s i o n  would 
pe rm i t  dredged m a t e r i a l  t o  be used i n  comp le t ing  and m a i n t a i n i n g  t h e  
m o d i f i e d  Levee P r o j e c t  desc r ibed  i n  t h e  Wi lson Order. 

Should t h e  landowners i n  t h e  f u t u r e  i d e n t i f y  any o t h e r  s p e c i f i c  a c t i v i t i e s  
which r e q u i r e  some d ischarge  o f  dredged o r  f i l l  m a t e r i a l  and which would 
have o n l y  m inor  impacts,  t h e y  may, o f  course, app l y  t o  EPA f o r  r econs ide ra t i on  
o f  t o d a y ' s  d e c i s i o n  w i t h  respec t  t o  those p a r t i c u l a r  a c t i v i t i e s .  However, 
based on t h e  c u r r e n t  record,  o n l y  t h e  t h r e e  s p e c i f i c a l l y  i d e n t i f i e d  except ions 
t o  my r e s t r i c t i o n  a r e  j u s t i f i e d .  

1 
A s s i s t a n t  A d m i n i s t r a t o r  

f o r  O f f i c e  o f  Ex te rna l  A f f a i r s  
U. S. Envi ronmental P r o t e c t i o n  Agency 
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