January 23, 1998

Ms. Carol M. Browner

Adminigtrator

United States Environmentd Protection Agency
401 M Street, SW.

Washington, DC 20460

Dear Administrator Browner:

Enclosed for your consideration isthe Report of the Small Business Advocacy Review Pandl
convened for EPA’s planned proposed rulemaking entitled “ Effluent Limitations Guiddines and
Pretreatment Standards for the Centrdized Waste Treatment Industry.” These regulations are being
developed by the Environmenta Protection Agency (EPA) under the Clean Water Act (CWA)
Sections 304 and 307. They will control the direct discharge of pollutants to surface waters of the
United States, as well astheindirect discharge of pollutants to publicly owned trestment works
(POTWs), by establishing, for the first time, effluent limitations guidelines and pretrestment Sandards
for centraized waste trestment facilities.

The Pand was convened on November 6, 1997, by EPA’s Small Business Advocacy
Chairperson, Thomas E. Kdly, under section 609(b) of the Regulatory Flexibility Act (RFA), as
amended by the Small Business Regulatory Enforcement Fairness Act of 1996 (SBREFA). The other
members of the Pand are Sdly Katzen, Adminigrator of the Office of Information and Regulatory
Affarsin the Office of Management and Budget (OMB); Jere W. Glover, Chief Counsdl for Advocacy
of the Smdl Business Adminigration (SBA); and ShellaE. Frace, Acting Director of the Engineering
and Andyss Divison in EPA’s Office of Water.

It isimportant to note that the Pand’ s findings and discussion are necessarily based on the
information available a the time this report was drafted. EPA is continuing to conduct analyses relevant
to the rule, and additiona information may be developed or obtained during this process and from
public comment on the proposed rule. The options the Pand identified for reducing the rule's
regulatory impact on small entities will require further analyss and/or data collection to ensure thet the
options are practicable, enforceable, environmentaly sound, and consistent with the Clean Water Act.

Summary of Smdl Entity Outreach

The planned proposa would apply to facilities that treat or treat and recover materia from
waste, wastewater, and/or used materia received from off-gte generators.  The materials result from
indugtrid activities and may be classified as hazardous or non-hazardous under the Resource
Consarvation and Recovery Act (RCRA). Some CWTstreat off-ste waste exclusvely while others
treat on-sSite generated waste as well.



EPA has actively involved stakeholders in the development of the proposed rulein order to
ensure the qudity of information, identify and understand potentid implementation and compliance
issues, and explore regulatory dternatives. EPA performed 41 ste viststo CWT facilitiesand has
participated in numerous meetings, seminars, and workshops that included substantial small business
representation.  In addition, EPA published two Federd Register Notices presenting information and
requesting input on various issues relaed to the CWT effluent guideline, including a proposed rule
published on January 27, 1995. EPA received over 200 written comments on these notices. A more
complete summary of EPA’s outreach activities is contained in the enclosed Pane Report.

In May 1997, EPA decided to convene a Small Business Advocacy Review Pandl for this
proposa. In consultation with the SBA Chief Counsdl for Advocacy, the Agency sdected a group of
three Small Entity Representatives (SERS) to participate in this process. The full Pand report ligsthe
materias provided to them and summarizes their comments. Their full written comments are dso
attached. In light of these comments, the Pandl considered the regulatory flexibility issues specified by
RFA/SBREFA and developed the findings and discusson summarized below.

Panel Findings and Discussion

Under the RFA as amended by SBREFA, the Panel must collect the advice and
recommendations of the SERs on issuesrelated to: (1) the type and number of smdl entitiesto which a
proposed rule would apply; (2) record keeping, reporting and other compliance requirements
gpplicable to those small entities; (3) the proposed rul€ sinteraction with other Federd rules; and (4)
regulatory dternatives to the proposa that would minimize the impact on small entities consistent with
the stated objectives of the satute authorizing the rule. The Pand’ s findings and discussion with respect
to each of these issues are summarized below.

Tvpe and Number of Affected Small Entities

Based on asurvey of the industry and comment responses, EPA estimates that 208 centralized
wadte treatment facilities may be affected by this planned proposd. Of these, 53 facilities are owned
by firms with $6 million or lessin annua revenues® The Pandl discussed a concern raised by two of the
SERsthat EPA’s edtimate of the number of CWT facilities may not include the entire universe of
CWTs. The Panel recommends that EPA again solicit names and addresses of CWTs in the preamble
to the proposed rule.

Record keeping, Reporting and other Compliance Requirements

The proposed rule will not contain specific monitoring, record keeping or reporting
requirements. Such requirements are aready contained in regulations for the existing NPDES and

! EPA based its andlysis of smal business impacts on the SBA definition of “smal
business’ for the SIC code most reported by CWTs (4953).
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nationa pretreatment programs, which grant substantial discretion to loca permitting authorities to
determine gppropriate Ste-gpecific monitoring regimes. However, in developing industry-specific
effluent guiddines and pretrestment sandards, EPA bases the regulatory limits, as well as the estimated
costs and impacts of the rule, on an assumed monitoring regime. Thisis one factor considered by
permitting authorities in setting Ste-gpecific requirements. The Pand noted that the assumed monitoring
costs represent a significant share of compliance codts for the rule, and thus devoted considerable time
to discussing various options for reducing them. Two of the SERs suggested that one way to do this
would beto identify an indicator parameter for alarge number of organic pollutants and base regulatory
limits on this parameter done. The Pand isaware that EPA is dready exploring this option and
strongly endorses this gpproach. If a suitable indicator parameter can be found, this could result in
sgnificant monitoring cost reductions for al facilities.

The Pand dso discussed the possibility of basing the regulatory limits for small busnesseson a
reduced-frequency monitoring regime, in the event that a suitable indicator parameter cannot be
identified or that monitoring costs remain high even with the use of an indicator parameter. This could
be combined with guidance to permitting authorities on appropriate monitoring frequencies for smal
businesses. EPA andyzed aless frequent monitoring regime that would reduce monitoring costs for a
typicd facility by about 80-90 percent. For small businesses, such savings would be especidly
ggnificant. All of the SERs supported a reduction in monitoring for smal businesses. If areduced
monitoring gpproach can be adopted without sgnificantly undermining the environmental benefits of the
rule, the Panel strongly recommends that EPA do so in the proposed rule, at least for smal businesses.

I nteraction with Other Federal Rules

The Panel identified no other federa rules which duplicate or interfere with the requirements
that would be imposed by the proposed effluent guidelines and pretreatment standards. However, two
of the SER commenters noted that CWT facilities are dready heavily regulated under a variety of
environmental statutes and programs. While the Pand did not find that these requirements interfere with
the planned proposed rule, the Panel agrees with commenters that these requirements provide an
important context in which to congder the impact of additiona regulation on smal CWT facilities. The
Panel also notesthat dl direct CWT dischargers are already subject to wastewater permits and al
indirect dischargers are subject to locd limits and/or the generd pretrestment provisons.

Regulatory Alternatives

The Pandl discussed the nature of the centralized waste trestment industry as part of its
consideration of regulatory aternatives. Some stakeholders have suggested that the absence of
categoricd standards for CWTs has been amgor “loophol€’ in the effluent guidelines program,
dlowing wastes to be treated off-gte less effectively than would be required of the same wastesiif
treated on-gte. Others have suggested that the existence of CWTsis an important “safety vave’ which
provides an affordable and effective treetment dternative for indudtrid facilities that would otherwise
find it prohibitively expensive to comply with indusiry-specific categorica trestment requirements. Both
views were represented on the Panel.



EPA data indicate that indirect dischargersin the oils subcategory represent the mgority of
amall busnessesin the CWT industry. Although the Pand invested consderable effort in attempting to
develop specific recommendations for providing regulaory relief to smal businessesin this group that
would not jeopardize the rule' s environmental benefits, it was not able to reach consensus. The Panel
supports further consderation of smal business regulatory relief provisions for the proposed rule.

SBA dgrongly favors an excdluson of dl indirect discharging facilities owned by smdl firmsin the
oils subcategory because it believes the total amount of lost pollutant removas would not be
environmentaly sgnificant. EPA is rdluctant to provide an excluson, because of the high variability of
the wagtes treated by this industry and the concern that excluded facilities, even though small, might
discharge sgnificant amounts of pollutants. Smdl entity commenters were divided on the issue of
excluding smdl busnesses. One commenter believesit is gppropriate to exclude al indirect dischargers
in the ails subcategory, and that thisis especialy agppropriate for those treating only non-hazardous
wadtes, based on his bdlief that pollutant discharges from this group are smal. The other commenters
opposed such an approach. They believe an excluson would adversely impact the image of the
industry and are concerned that it would give excluded facilities a competitive advantage over non-
excluded facilities. One of these commenters suggested that small businesses might be granted
additiona time to comply with the new standards instead.

SBA aso recommended that EPA consider emulsion breaking and secondary gravity
separation as aless costly technologicd dternative for smal businesses. SBA questioned whether
going beyond thisleve of trestment would provide significant additiona environmenta benefits. Two
SER commenters aso supported this gpproach. EPA was concerned about the limited data available
on this technology, but agreed to look into it.

The Panel recommends that EPA include a full and balanced discussion of possible small
business relief measures in the preambl e to the proposed rule and consider some form of regulatory
relief for the find rule if its anayses continue to show sgnificant economic impact on a substantia
number of small busnesses,

The Pand aso discussed EPA’s preferred treatment option for new sourcesin the metals
subcategory, which is much more expensive than the preferred option for existing sources. Based on
the andyss of existing sources, additiond pollutant removals from the more expengve trestment appear
to be minima. EPA noted its requirement under the Clean Water Act to base regulatory limits for new
sources on the Best Available Demonstrated Technology. The other Pand members urged EPA to
reconsder how much flexibility there might be under the Act to sdect areasonable, cogt-effective
dternative, especidly in light of the requirements of the Regulatory Hexibility Act and EO 12866.

Based on SER comments, the Pand dso discussed several methodological issues related to the
manner in which EPA has caculated pollutant loadings, pollutant removals, and facility dosures. Some
Panel members were concerned that the estimates of |oadings and removals may be high, and the
edimate of smal business closures may be low. EPA believesthat its current methodology is
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reasonable and gppropriate, but is reviewing the methodological issuesthat wereraised. A full
discussion appears in the report.

In conclusion, the Pand recommends that EPA again solicit names and addresses of CWTsin
the preamble to the proposed rule. The Pand strongly recommends that EPA continue its efforts to
find a suitable indicator parameter that could result in Sgnificant monitoring cost reductions for al
facilities. If asuitable indicator parameter is not found, but a reduced monitoring gpproach can be
adopted without sgnificantly undermining the environmenta benefits of the rule, the Pand strongly
recommends that EPA do so in the proposed rule, a least for smal businesses.  Findly, the Pand
recommends that EPA include afull and balanced discusson of possble smdl businessrelief measures
in the preamble to the proposed rule and consider some form of regulatory rief for the find ruleif its
andyses continue to show ggnificant economic impact on a substantiad number of small businesses.

Sncerdy,
IS/ IS/
Jere W. Glover Sdly Katzen, Adminigtrator
Chief Counsd for Advocacy Office of Information and Regulatory Affairs
U.S. Smdl Business Adminigtration Office of Management and Budget
IS/ IS/

ShellaE. Frace, Acting Director
Enginesring and Andyss Divison
Office of Water

U.S. Environmenta Protection Agency

Thomas E. Kdly, Char
Small Business Advocacy
U.S. Environmentd Protection Agency



