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Third-Party Compensation
§332.8/230.98 –

 
Mitigation Banks/ILF

•
 

Banks/ILFs must have instrument 
signed by DE

•
 

Designed to be self-sustaining



Interagency Review Team (IRT) 
Replaces MBRT

•
 

Reviews establishment & operation 
of all 3rd party mitigation

•
 

F/S/L/T resource agencies
•

 
Consensus

•
 

Corps makes final decision
•

 
MOA’s

 
with F/S/L resource agencies



Overview
•

 
Draft Prospectus

•
 
Prospectus

•
 
Draft Instrument

•
 
Final Instrument





Phase 1: Draft Prospectus
•

 
Preliminary review of draft prospectus

•
 

Optional 
–

 
“…strongly recommended…intended to identify 
potential issues early so that the sponsor may 
attempt to address those issues prior to the start 
of the formal review process.”

•
 

IRT has opportunity to review
•

 
DE will provide comments to sponsor within 
30 days



Example: Mobile District
•

 
Initial Plan Review Checklist

•
 

Outlines 3-Step Process
–

 
Step 1: If info in 14 areas is provided to IRT 14 
days before it meets, IRT will give concept an up 
or down vote.

–
 

Step 2: If thumbs up –
 

set up Site Visit and 
provide additional info in 6 areas

–
 

Step 3: Provide Prospectus recommendation





Phase 2: Prospectus
•

 
Contents (§332.8(d)(2)) Bank and 
ILF:

1.
 

Objectives
2.

 
How the Bank or ILF program will be 
established and operated

3.
 

Proposed service area
4.

 
Need and technical feasibility

5.
 

Ownership arrangements
6.

 
Qualifications



Prospectus Contents (cont’d)

•
 
Banks must also include:

7.
 

Ecological suitability
8.

 
Assurance of sufficient water rights

•
 
ILFs must also include:

7.
 

Compensation planning framework
8.

 
Description of ILF program account



Public Review and Comment

•
 

Public Notice Required
–

 
Prospectus

–
 

Most modifications of approved 
instruments

•
 

Copies of comments provided to 
IRT & sponsor



Prospectus Checklist Example

•
 

All Fed/State IRT 
agencies in CA

•
 

8 elements required 
by rule

•
 

12 additional 
elements

•
 

404/ESA





Initial evaluation of the Prospectus 
provided to Sponsor

•
 

Based on comments from public and IRT
•

 
Written determination of potential suitability of 
proposed Mitigation Bank or In-Lieu Fee program 
to provide compensatory mitigation for DA permits

•
 

If suitable, District Engineer informs sponsor to 
begin preparing draft Instrument

•
 

If not suitable, District Engineer informs sponsor of 
reasons for making that determination
–

 

Sponsor may revise prospectus to address those 
deficiencies and resubmit



Phase 3 -
 

Draft Instrument

•
 
Contents (§332.8(d)(6)) Banks and 
ILF:

1.
 

Service area
2.

 
Accounting procedures

3.
 

Provision stating legal liability
4.

 
Default and closure provisions

5.
 

Reporting protocols



Draft Instrument
 

Content (cont’d)

•
 

Banks must also include:
–

 
Mitigation plans (12 items)

–
 

Credit release schedule

•
 

ILFs must also include:
–

 
Compensation planning framework

–
 

Advance credits
–

 
Fee schedule

–
 

Method for determining fees and credits
–

 
Description of in-lieu fee program account



Draft Instrument Content 
Comparison

Bank & ILF
•

 

Service Area
•

 

Accounting procedures
•

 

Assumption of mitigation 
responsibility/liability

•

 

Default and closure provisions
•

 

Reporting protocols
•

 

Other information deemed 
necessary by District Engineer

ILF only
•

 

Compensation planning 
framework

•

 

Advance credits
•

 

Fee schedule
•

 

Method for determining fees 
and credits

•

 

Description of in-lieu fee 
program account

Bank only
•

 

Mitigation plans addressing 
the 12 required elements 
(§332.4(c)(2) through (14)

•

 

Credit release schedule



Template Bank Instruments
 Example: California

•
 

May 2008 

•
 

All Fed/State IRT 
agencies in CA

•
 

1.5 page BEI checklist

•
 

43 page BEI template

•
 

13 sections/11 
appendices

•
 

404/ESA





Phase 4: Final Instrument
•

 
Contents
–

 
Core elements
•18 for final bank instruments (includes 12 

elements for mitigation plans)
•10 for final ILF instruments

–
 

Supporting documentation addressing IRT 
comments

–
 

DE decides whether instrument should be 
approved 





Concerns with Dispute Resolution 
under 1995 Banking Guidance

•
 

IRT member concerns
–

 
1995 Banking Guidance DR process

–
 

“Refusing to sign instrument”
 

-
 

poor negotiation 
tool

•
 

Districts willing to move forward w/out other agencies
•

 

Eliminates non-signing agency from future involvement 
in bank

•
 

Corps concerns
–

 
IRT members failing to provide timely comments

–
 

“Non-constructive”
 

IRT participants 

•
 

New Regs intended to “fix”
 

these problems





Questions?
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