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M. WIiliam R Lews

Mor gan, Lew s and Bocki us
1600 M Streets N W

Washi ngton, D.C. 20036-5869

Dear M. Lew s:

As you know, the Environnmental Protection Agency (EPA) is
commtted to working with industry and ot her stakehol ders to devel op
flexi ble solutions to address the inplenentati on concerns raised with
our prograns. Thanks in a large part to your initiative, we were able
to hold a successful neeting with you and over 55 of your coll eagues
to discuss inplenentation issues of concern. | am providing our
responses to the issues raised by the industry representatives at the
April 12, 1995 neeting.

The EPA has made consi derabl e progress in devel oping rul es and
gui dance that take into consideration many of your concerns. Severa
of the concerns you rai sed are being addressed in rul enaki ng packages
t hat are underway for new source review reformand operating permts.
In addition we are hol di ng st akehol der neetings on enhanced nonitoring
and section 112(g) EPA is al so devel opi ng gui dance in several areas
that will help clarify a nunber of the uncertainties that have been
raised in the industry coments.

I look forward to continue working with you as we nove in

devel oping rules that work for all parties and forenost in achieving
clean air for all our citizens

Si ncerely yours,

Mary D. Nichol s
Assi stant Adm ni strator
for Alr and Radi ati on

At t achnent
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EPA' s RESPONSE TO | NDUSTRY CONCERNS ON
CLEAN Al R ACT | MPLEMENTATI ON REFORM

On April 12, 1995, EPA met with 55 industry representatives to

di scuss issues they had raised and to indicate what actions EPA
intends to take on the issues. The specific issues raised by the
various industry representatives and EPA s responses to those issues
are attached. The vast mpjority of issues raised by industry were not
new t o EPA; the Agency has been working with industry representatives
and ot her stakeholders for several nonths trying to find
cost-effective, conmmon sense solutions to these often conpl ex issues.

It is also inportant to note that the responses included in this
document reflect the Agency's positions as of md-May 1995. On several
of these issues, notably operating pernmts and 112(g), EPAis in the
m dst of reevaluating its prograns in |ight of recent feedback from
vari ous stakeholders. In June 1995 EPA will neet with the Clean Air
Act Advisory Conmttee to discuss options for addressing section
112(g). EPA is also currently working out final details of a proposed
suppl emental rule on operating permts and will shortly nmake avail abl e
addi tional infornmation about that proposal.

Enhanced Monitoring

In general, EPA agrees with concerns rai sed about the enhanced
monitoring rule and has w thdrawn the package fromreview by the
O fice of Managenent and Budget. EPA hopes to develop a strategy that
will allowit to issue conpliance assurance requirenents that build on
the requirenents of existing rules and ensure that the environnmenta
results expected fromthose rules are being achi eved. EPA received an
extensi on of the court-ordered deadline until June 30, 1995. EPA
intends to seek a further extension of at |least a year to allowtine
for stakehol der involvenent in devel opnment of the rule. One of the
first steps EPAwill take is to hold a stakehol ders neeting on May 31,
1995. EPA will work with representatives fromindustry, states, and
environmental groups to obtain their assistance in devel oping a new
fl exi bl e approach for the enhanced nonitoring rule.

Operating Permt Program

Over the next nonth EPA plans to nake several significant
i nprovenents to the permit programthat will enhance a facility's
ability to make process or operational changes without revising its
Title V permt, make far greater use of existing State permt prograns
for purposes of Title V, and reduce the costs and burdens of
devel opi ng permt applications. Sone of these changes are descri bed
bel ow. EPA intends to nmake avail abl e information about the other
changes shortly.



In the | ast several nonths EPA has been working with
representatives fromindustry, states, and environnental groups to
find a solution that will allow a nore stream i ned process for permt
revisions and provide nore flexibility to states and i ndustry. EPA
pl ans to issue a supplenental proposed rule on operating permt
revisions in June 1995. EPA has already shared a draft of the
suppl emental proposal with industry, states and ot her stakeholders to
get their comments on the revised approach

EPA is currently in the process of working out final details

about what will be in the supplenmental proposal, so it in not possible
to fully describe the extent of the changes in that docunent here.
However, in general the supplenental proposal will include a

stream ined systemfor permt revisions that builds on existing
successful State programs. Under this process, States would have
greater flexibility to decide the amount of public review and EPA
review for nost pernits, by matching the level of reviewto the
environnmental significance of the changes. A State woul d not be
required to provide any EPA or public review for changes that it can
show are de mnins

EPA is al so working on a series of guidance docunents that wll
address nmany inplenentation issues raised by industry and states. This
gui dance is expected to clarify the flexibility all owed under the
current rule and provi de gui dance on ways to reduce the costs and
effort in preparing permt applications, which in turn will reduce the
admi ni strative and econom ¢ burdens of this program As a result of
concerns about the size and cost of sonme permt applications that have
recently come to EPA's attention, the Agency plans to hold neetings
with industry and State stakeholders in June to clarify the
requi rements on pernit application content and ensure that State or
| ocal agencies do not request needless information in the
applicati ons.

New Sour ce Revi ew

EPA has worked through the Clean Air Act Advisory Committee to
obtai n i ndependent advi ce and counsel on policy and technical issues
associated with reform ng the New Source Review program Through these
efforts, EPA provided a draft NSR reform rule for stakehol ders,
comment in 1994. Based on input received fromthe industry, states,
envi ronnmental and ot her groups, EPA has revised the draft rule and
intends to propose the reformrule in July 1995. The proposed
revisions provide stakeholders with nore certainty and flexibility to
comply with EPA's NSR requi renents, and pronote the use of innovative
control technol ogies and pol lution prevention

VWhi |l e EPA views the NSR proposal package as bei ng bal anced and as
not sacrificing environnental protection, this package provides
industry with several inportant benefits. To name just a few, EPA



pl ans to exenpt certain "clean" em ssion units, and pollution control
and pollution prevention projects from NSR al together. EPA al so pl ans
to provide an approach that pronotes voluntary use of plant-w de
applicability limts which allows industry to operate w thout changes
toits' permt as long as the plant's em ssions do not exceed a cap.

Air Toxics

EPA recogni zes that states and industry need lead time to be able

to inplement the nodification provisions contained in Section 112(g).
EPA published an interpretive notice in February 1995 advi sing states
that they are not required to inplenent the nodification provisions
until EPA issues the final rule. This reversed an earlier EPA | ega
interpretation. In developing the final section 112(g) rule, EPA will
consider the need for additional lead tine to inplenent the

nodi fication provisions followi ng promul gation of the rule.

In response to conments received on the proposed rule, EPA is
consi deri ng maki ng several significant changes. EPA plans to di scuss
t hese proposed changes at the June neeting of the Cean Air Advisory
Conmttee neeting. As it develops the final rule, EPA plans to hold
nmeetings with industry, states and ot her stakehol ders about potenti al
changes to the proposed rule. EPA plans to issue the final rule in
early 1996.

Potential to Emt

EPA's requirenents for a source's linmts onits potential to emt
to be federally enforceable is currently in litigation. In that
litigation EPA has taken the position that it has the legal authority
to require federal enforceability. EPA believes there should be a
credi bl e systemto ensure adherence to restrictions which allow a
source to avoid federal requirements. Federal enforceability provides
EPA the opportunity to ensure conpliance; it also provides citizens
the opportunity to ensure that sources in their comunities are taking
steps to reduce toxic air pollution.

In January 1995, EPA issued a nenorandum outlining alternative
ways that restrictions on potential to emit could be | ess burdensone.
For example, EPA identified approaches such as general rules and
general permits to create restrictions on |arge nunbers of sources
wi thout having to resort to individual permits. To ensure that states
have sufficient time to inplement these approaches, EPA provided a
two-year transition period. During the transition period, sources
emtting |less than 50 percent of the major source threshold would be
excluded fromhaving federally enforceable limtations, as |ong as
appropriate records are kept. Sources above the 50 percent threshold
that have State permt limts can sinply submit certifications that



accept their State limts as federally enforceable. EPA is giving
serious consideration to extending the provision for sources emtting
| ess than the 50 percent cutoff beyond the two-year period.

Fugi ti ve Em ssi ons

EPA continues to conduct section 302(j) rul emaki ngs where
requi red under the Act, but believes section 112 does not require such
a rul emaking. A court decision on the | egal issue of whether such
rul emaking is required under section 112 is expected to be issued
shortly. EPAis interested in specific concerns about the technica
feasibility of nmeasuring fugitive hazardous air pollutant em ssions,
and in providing guidance in this area.

EPA has conmtted to i ssue guidance in May 1995 on treatnent of
co-l ocated sources of fugitive emissions that have not been listed
under section 302(j).



EPA' s RESPONSE TO | SSUES RAI SED BY | NDUSTRY ON
CLEAN Al R ACT | MPLEMENTATI ON REFCORM

Operating Permt Program

REDUCI NG PERM T APPLI CATI ON BURDENS

| ssue 1: To reduce the burden of the permt Application, EPA should

i ssue guidance to confirmthat sources are not required to
i nclude a substantial |level of detail in their permt
applications. Specifically covered should be limting
detail an emi ssions and reviews related to Identification
of applicable requirenents.

Responses:

EPA agrees and is creating guidance on this and many ot her
i npl ement ati on issues.

EPA' s guidance will address the extent to which em ssions nust be
quantified for purposes other than determining a facility's
potential em ssions. EPAw Il clarify that extensive em ssion
inventories are not the main goal of the Title V operating pernit
program and that docunentation of em ssions may be reduced where
the purpose is for catal ogi ng emi ssions rather than, for exanple,
determ ning whether a State or federal rule applies.

EPA will clarify that em ssions of very small anmpbunts of

pol lutants could be reported as present in "trace" anounts,

i nstead of calculating the actual quantity of em ssions. The
guidance will clarify that calculation of tons per year emni ssions
of pollutants covered under the accidental release program
[section 112(r)] is not required, unless the pollutant is also a
hazardous air pollutant (HAP) under the air toxics provisions in
section 112(b).

Al t hough not part of industry's recomendati on, another neans of
reduci ng the burden of permt applications is to allow part of an
application to be subnmitted within the one year deadline and the
remai ning information to be submtted nearer the date of permt

i ssuance for sources whose required date for permt issuance is
significantly later in the state's 3-year transition period. EPA
will clarify that permt authorities nmay initially deem an
application complete, provided core information is included, and
then allow subnittal of additional necessary information nearer
the date of permt issuance. The application shield wll continue
to be provided to applications deened conplete in this manner.



UPDATED EM SSI ONS- ESTI MATES

| ssue 2: EPA shoul d i ssue gui dance that, at a mni mum establishes the
fol | owi ng:
1) If em ssions estimtes devel oped in preparing

Title V applications differ fromprior good faith
estimat es# then use of the prior estinmates should not be
called into question by the new estimates, and

2) If emssion limts were based on prior good

faith estimates that are | ower than current estimates,
then the previous emssion limts may be revised using
the Title V permit process to reflect estimtes based on
current methodol ogi es.

Response:

EPA recogni zes the need for fair and appropriate neasures under
t hese circunstances.

EPA i s devel opi ng gui dance on what effect new enission factors or
i nformati on woul d have on a previously submtted permt
application. This guidance is expected to be issued very shortly.

EPA agrees that good faith estimates are an inportant factor in
this issue. EPAis soliciting coments fromindustry on how it
shoul d address the issue of "good faith" estinmates.

EPA al so agrees that changes to em ssion estinates should not
require a revision of the operating permt if the new estimate
has no affect on what requirenents apply. If new requirenents
apply, the existing rule defines the procedures for incorporation
into the permt.

I NSI GNI FI CANT ACTIVITI ES

| ssue3: EPA should all ow States to exclude as insignificant

activities any units with enissions belowthe State
establ i shed significance thresholds -- even if the
units are subject to an applicabl e requirenent.

Response:

EPA wi || provide additional guidance to States concerning
exclusion of certain activities fromthe obtaining a permt.



EPA will clarify through guidance that States may reduce the

I evel of information in the application for activities subject to
a generically applicable State inplenentation plan (SIP)

requi rement, such as small units subject to general SIP opacity
requi renments.

M NOR NEW SOURCE REVIEWTITLE | MODI FI CATI ONS

| ssue 4: EPA should imediately issue a ruling that Title

nodi fications include only changes explicitly defined as
nmodi fi cati ons under the Act, and do not include changes not
covered by those definitions that are governed by State or
| ocal m nor new source review (NSR) prograns.

Response:

EPA is continuing to consider how best to address this issue in
the suppl enmental proposal it plans to issue in June 1995. In the
nmeant i me, EPA has approved a nunber of state permt prograns that
have not treated ninor changes under their new source review
programas "Title | nodifications." These prograns allow m nor
NSR changes to be processed as minor permt nodifications under
their Title V program

EPA's interpretation of the phrase "Title |I nodifications” in the
current rule allows this approval and EPA will continue to grant
simlar approvals.

As part of its supplenental proposal EPA currently intends to
offer for public corment a streamined two-tracked system for
permt revisions that builds on existing successful State new
source review prograns Under this process, States have greater
flexibility to decide the amount of ant EPA review for nost,
permt revisions, by nmatching the I evel of reviewto the
environnmental significance of the change. The new system for
permit revisions will reduce the inportance of the phrase "Title
I nodification" because consideration of whether the change is a
Title | nodification would not be a factor in determning what
revi sion process i s necessary.

APPLI CABLE REQUI REMENTS - EXCLUSI ON OF CERTAI N TERMS

| ssue 5: EPA shoul d i ssue gui dance confirm ng the foll ow ng:

. States can limt mnor NSR ternms included in title V permts
to those that they deemto be environnentally significant
(but States would have the option to treat m nor NSR and
Title V separately), and



. States are only required to Include state inplenentation
plan (SIP) ternms that are necessary elenents of an
EPA-requi red nonattai nment or maintenance pl an

Response:

EPA agrees that sonme minor NSR term may be obsol ete or
i nappropriate for operating permts.

EPA intends to clarify through guidance that, for exanple, the
permt would not need to incorporate the NSR application by
reference or include certain other terns determ ned by the source
and permt authority to be extraneous. This guidance wll

indicate the types of terns that may be extraneous and woul d
suggest ways in which States may drop these requirements from NSR

and Title V permts.

[For treating mnor NSR and Title V separately, see response to the

next

i ssue. ]

APPLI CABLE REQUI REMENTS - LEVEL OF DETAIL

| ssue 6: EPA should allow States to include a basic requirenent to

comply with a particular general programin the Title V
permt, with an acknow edgnment that conpliance with the
underlying requirenents, as revised fromtinme to tine, wll
be required. These general prograns woul d include:

. m nor NSR
. nmoni tori ng and enhanced nonitoring
. categories of de mnims reasonably avail able contro

t echnol ogy (RACT) requirenments and determ nation of
RACT non-applicability

. 112(r) risk managenent plans

EPA shoul d i ssue guidance to confirmthat applicable
requirements nmay be incorporated into Title V pernits using
citations (i.e., references) rather than narrative

rest at enent.

Response:

Whi |l e EPA believes this approach could lead to pernmits that would
not have specific, enforceable conditions for sone of these

10



requirements, EPA is continuing to consider varying ways in which
states nay incorporate new source review requirenents into Title
V pernmits.

. Some requirenents do | end thenselves to generic treatnment. In the
March 1994 suppl enental proposal on accidental rel eases under
section 112(r), EPA proposed standard permt conditions that
woul d assure conpliance with requirenments of the accidenta
rel ease program Under this approach the risk managenent plan
woul d not be a part of the application or the permt. Changes to
the ri sk managenent plan would not require revising the permt.

. EPA agrees that a citation-based approach to identifying
underlying requirenments is needed and will be issuing guidance on
the use of citations in June 1995.

. EPA described for public coment an approach to cross-referencing
in its August 29, 1994 proposal, and intends to expand on this
approach in the guidance docunent nentioned above. Under the
August proposal, the pernit would need to include the em ssion
limts and nonitoring requirenents, while test nethods and
| engt hy procedures could be referenced. Any citation would need
to ensure that judgenents required in an underlying requirenent
are identified in the permt.

OPERATI ONAL FLEXIBILITY AND PERM T REVI SI ON PROCEDURES

| ssue 7: EPA shoul d promul gate the operating pernmit revision
procedures that reflect the approach set out in industry's
"straw proposal."

Response:

. EPA' s supplenental rule on Title V permt revisions, which wll
be issued in June 1995, w Il address this issue. This proposa
will include an alternative, streamined systemfor permt

revisions that builds upon existing state permt prograns.

. It will give States great flexibility to decide the anount of
public and EPA review for nost pernit revisions, by matching the
| evel of review to the environmental significance of the change.
A State is not required to provide any review for changes that it
can show are de minims. The public, affected States, and EPA
woul d have an adequate opportunity to review and coment on nore
environnental ly significant actions.

. Under the June proposal, changes that do not require approva

11



under State m nor NSR would be allowed to proceed, with no
further review upon submittal of a notice to the State, provided
t he change woul d not conflict with the Title V permt.

. The permit revision procedures are expected to avoid duplication
with existing State permt prograns. For changes subject to
preconstruction review, any public, affected State or EPA revi ew
woul d occur prior to construction of the project. This is where
State review is already provided under new source review, and
woul d avoi d second-guessing of a preconstruction permnmit by EPA

TITLE V MONI TORI NG

| ssue 8: EPA shoul d issue Title V nonitoring guidance that provides:

1) Existing nonitoring established as part of an applicable
requi rement should satisfy the Title V nonitoring
requirement.

2) If no such nonitoring is provided in the underlying
requi rement, states can establish Title V nonitoring

as part of the permtting process, subject to the

foll owi ng constraints:

. monitoring data that is sufficient to determ ne
conpliance with the underlying applicable requirenent
shall be the objective of any new nonitoring, and
where the applicabl e requirenent was established
t hr ough rul emaki ng, should only serve as indicator
nmonitoring until the conpliance determ nation aspects
of the underlying requirenent can be formally revi ewed
and revised through rul emaki ng.

. costs shall he taken in account in determ ning such
expressly recogni zing that nonitoring may not be
feasible for certain units because any benefits will
be outwei ghed by associ ated costs.

. moni toring nmust be established in a manner that wll
assure that an increase in stringency of the
underlying requirement will not result.

3) States should be able to exenpt small units from
noni t ori ng.

12



Response:

. Several of the points raised are related to EPA's enhanced
nmoni tori ng proposed rule which EPA is currently reexani ni ng.
Either as part of that reexam nation, or in separate guidance EPA
will clarify what in necessary to neet the operating pernit rule
requi rements on periodi c nonitoring.

. EPA agrees directionally with the points that periodic nonitoring
shoul d be satisfied by nonitoring included in an applicable
requiremnent.

. EPA al so agrees that periodic or enhanced nonitoring is not

intended to increase the stringency of the underlying
requiremnent.

RESEARCH AND DEVELOPMENT ACTIVITI ES

| ssue 9: EPA shoul d excl ude research and devel opnent (R&D) and
related activities fromcoverage under Title V and section
112(g). At a minimum the current Title V rule nust be
i mpl ement ed consistent with the preanble to nake cl ear that
states have authority to treat co-located R& facilities
and related activities separately in deternining whether
they are a Title V major source.

Response:

In the June 1995 suppl enental proposal on permt revisions, EPA
will clarify that under the current rule, R&D facilities may be
consi dered separately fromthe manufacturing facility at which
they are located. This nmeans that R&D | aboratories would not be
required to obtain a permt, unless the R& facility alone is a
nmaj or source.

13



EPA' S RESPONSE TO | SSUES RAI SED BY | NDUSTRY ON
CLEAN Al R ACT | MPLEMENTATI ON REFORM

New Sour ce Revi ew

SUMVARY OF RECOMVENDATI ONS

| ssue 1:

New source review (NSR) is triggered by two types of
activities at existing sources: installing new enissions
units and changi ng existing em ssions units. Wth respect to
new units, the NSR "em ssion increase" tests exclusively
govern NSR applicability. As to existing units, the NSR
"excl usi ons" from "physical or operational change," as well
as the "em ssions increase" tests determ ne applicability.
EPA' s July NSR reform package addressed both types of
activities and contains certain solutions that industry
supports. It contains other provisions that industry does
not support in their present form Finally, the July package
omts provisions that industry believes are essential to
nmeani ngful reform

"One size does not fit all" in a principle that needs to be
recogni zed in the NSR program Both “excl usion” provisions
and "the em ssion increase" tests nust reflect this
principl e.

The "exclusions” to NSR either focus on conduct that
existing facilities normally undertake during their useful
life or on conduct that the Agency w shes to encourage
because it is in the public interest. Different “exclusions"”
are needed in order to reflect different conditions that
exist in different facilities. The "excl usion” options need
to be expanded.

Options are al so needed under the em ssions increase test.
An al | owabl e-to-al | owabl e test shoul d be provided for
sources that have undergone NSR review and for sources where
the State inplenentation plan (SIP) is consistent with that
approach. EPA should al so confirmthe existing discretion of
sources to use an actual -to-actual approach. Source owners
shoul d al so have discretion to choose froma nenu that

i ncludes, at a mininum these tests and plantw de
applicability limts (PALS).
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Response:

EPA began a conprehensive reassessnent of its NSR program over
two years ago. That process invol ved extensive discussions with
representatives fromall the stakehol der groups and resulted in
reconmendati ons forwarded to EPA fromthe Cean Air Act Advisory
Comm ttee (CAAAQ).

EPA has devel oped a regul atory package addressing the recommended
changes and expects the proposed rules to be signed by the
Adm nistrator within the next few nonths

VWil e EPA views the package as bei ng bal anced and as not
sacrificing the environmental protection inherent in the New
Source Review program there is no doubt that the package w ||
provide industry with several inportant benefits including:

. Deregul ati on of many changes at “clean" enissions units and
pol lution control and pollution prevention projects --
Sources that have clean enissions units or are undertaki ng
projects to clean up air pollution would generally not be
targeted for federal new source review

. Pronotion of voluntary plant-wide |linmts -- Rather than face
potentially conplicated, pieceneal applicability decisions
every tinme a change at a plant is contenpl ated, nost plant
managers prefer to work with an em ssions cap or budget, an
annual enmissions linmt that allows nanagers to nmake al nost
any change any tinme as long as the plant's em ssions do not

exceed the cap. EPAwill include this option in the proposed
rul e.
. Hel p for cyclical industries such as the autonobile

manuf act uri ng conpani es i ndustry all eges that existing

regul ations unintentionally Penalize that have suffered
recent downturns and inhibit noderni zing changes that are
vital to their recovery, even when changes at a plan'. |ower
em ssions. EPA' s proposal will level the playing field for

t hese sources by extending the range of years they can use
to establish their em ssions baseline.

. Encour agenment of pollution prevention and innovative control
technol ogi es -- The proposed changes will ensure that bona
fide pollution prevention qualifies for the pollution
control project exclusion and revanp the under-used
i nnovative control technology waiver to sinplify the process
and elimnate penalties for good faith failures.

15



. Better coordination of permts inpacting Class | areas --
EPA will clarify the role of the Federal Land Manager, the
State permitting authority and the applicant with regard to
the NSR permitting process. Qther changes establish de
mnims levels for air quality inpacts and provide
nmtigation alternatives for sources whose proposed new
em ssions threaten Cass | areas. The changes shoul d
dramatically reduce del ays and di sputes currently associ ated
wth permtting near federal Cass | areas.

. Increased State flexibility -- instead of one-size-fits-al
solutions to applicability and other issues, States would be
explicitly allowed for the first tine to choose
applicability and inpl enmentation approaches froma nmenu of
al ternatives.

EXCLUSI ONS FROM PHYSI CAL AND OPERATI ONAL CHANGES

| ssue 2: Pol lution Control Project (PCP) Exclusion: The excl usion
should foll ow the Wsconsin Electric Power Conpany (WEPCO
excl usi on by dropping the followng fromthe July draft:

- The requirenment that the source owner seek and obtain a
prior state determination that the pollution control project
excl usi on applies "up-front” before commenci ng construction
on a project.

- The mandatory control requirenents of collateral enissions
i ncreases.

- The "offset"” requirenent for nonattai nnment areas.
- The “air toxics" risk eval uation.
Response:

. EPA general ly agrees and as nenti oned above, EPA will be
proposing a pollution control project exclusion as Part of NSR
ref orm package to all ow exenptions for sources that have cl ean
em ssion units or undertaking projects to clean up air pollution.

. This exclusion will not include any specific requirenent for
State pre-authorization. EPA expects that nost projects will be
reviewed by states as part of their ninor NSR programs. As with
EPA' s exi sting NSR exclusions, the timng and nature of this
state minor NSR approval will be left for states to determnine

16



The proposed exclusion will include the followi ng safeguard used
in the WEPCO rule to ensure that pollution control projector do
not have an adverse environnental inpact: The project cannot
cause or contribute to a violation of a national anbient air

gual ity standards (NAAQS), or prevention of significant
deterioration (PSD) increnent or have an adverse inpact on air
quality related values (AQRVs) in a Class | area.

. Under this test, states are to consider the collatera
em ssions froma project and ensure that new em ssions of
nonattai nment pollutants do not contribute to the existing
probl em EPA regulations will not specify how the state nust
deal with increases that do not contribute to a
nonatt ai nment probl em

EPA will not require an evaluation for toxic em ssions for
pollution control projects that are add-on or fuel switches to a
| ess polluting fuel. EPA s experience with such projects has
shown that a toxics safeguard is not needed. G ven the uncertain
nature of many pollution prevention projects, EPA believes that
it is a reasonable environnmental safeguard to confirmthat such
projects result in an environnental benefit before a pollution
control project exenption is granted. As part of an eval uation of
whet her a project is environnmentally beneficial, EPA would expect
states to consider any increase in toxic em ssions.

| ssue 3: Pol I uti on Prevention Exenption: As EPA has recognized in

nunerous public statenents, "pollution prevention" projects
(i.e., projects that allow a facility to produce a product
with | ess environnmental discharges per unit of product
nmade) nust be encouraged. To effectuate this policy, the
pol I uti on prevention" exclusion proposed by the Agency
shoul d

- Elimnate the July draft requirenment that the project not
i nprove efficiency nor increase annual utilization.

- Exclude all "pollution prevention" projects from NSR
unl ess the project increases the source's “potential to
emt.”

Response:

The pollution control project exclusion included in the NSR
Ref orm rul enmaking will extend the exclusion to pollution
prevention projects. Any pollution prevention project wll
gqualify as long as it is “environnentally beneficial" and will
not cause or contribute to a violation of a NAAQS or PSD

i ncrement, or cause a Class | adverse inpact.
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. These conditions are patterned after the WEPCO rul e and
will create a broad, flexible exclusion for pollution
prevention projects.

An excl usion of projects that do not increase a source's
potential to emit would create an exclusion that could

consi derably reduce the effectiveness of the NSR program Al nost
any noderni zation that a source undertakes has the incidental
effect of |lowering em ssions. A new em ssions unit or
noder ni zati on generally has fewer em ssions that one built 40
years earlier. Since these types of changes would not |ikely

i ncrease a source's potential to emt, industry would claimthis
as a pol lution prevention project -- even though its, pollution
prevention aspects are likely to be negligible and actual

em ssions may increase dramatically due to increased utilization.

| ssue 4: A New “Cross Medi a” Project Exclusion: EPA should recognize

that pollution control projects required under other |aws
may result in "collateral” emi ssions increases of air

pol lutants. The PCP exclusion for air pollution projects
shoul d be extended to these projects.

Response:

Cross nedi a project exclusions are under consideration by EPA
EPA will solicit comrents on extending the PCP exclusion to cover
these types of projects, provided they do not cause or contribute

to NAAQS violation, PSD increnment violation or adverse inpact on
Class | area.

Also this issue may be addressed in nmulti-nmedia permtting pilot
initiative currently underway.

| ssue 5: “Routi ne Mai ntenance, Repair and Repl acenent” Exclusion: The

Jul'y guidance on this exclusion should be dropped I nstead,
the foll owi ng gui dance should be in the proposal:

"Routine mai ntenance, repair, and replacenent neans
mai nt enance, repair and repl acenent projects occurring
on a regular basis, on a cyclical basis, or due to
unantici pated failure of equipnment, which are
undertaken in an industrial category to naintain
conpetitive position or reliable operation.”
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Response:

EPA agrees with renoving the routine maintenance, replacenent
| anguage fromthe proposal package.

Wth other changes being made to NSR applicability, this issue
becones | ess inportant. Both PALs and the Clean Unit Test
(included in the NSR Reform proposal rule) will provide clear
di stinction of the types of changes that can be undertaken

wi t hout triggering NSR

| ssue 6: A "Restoration" Exclusion: A new exclusion, based on the

"results in" language in the nodification definition

shoul d be included for activities that restore a unit to

t he hi ghest capacity achievable in the previous five years.
The exclusion would be limted in tine and woul d recogni ze
that requirenments governing the timng of capital

expendi tures vary dependi ng upon market conditions, and may
not allow an industry to nake a capital investnent to
restore operations imedi ately after a problemoccurs. It
woul d al so recogni ze that units that have deteriorated over
nore than a five year period of tine should be eval uated
under other tests. This is consistent with the WEPCO rule's
i mpl enentation of the "causal |ink" requirenent though the
rule's focus on representative baseline" year conditions in
the definition of "representative actual annual em ssions."

Response:

EPA bel i eves the issue of how restoration of |ost capacity should
be treated for NSR applicability purposes is better resolved by
the PAL, the Cean Unit Test, and other nechanisns in the NSR

Ref or m package t hat provi de sources with considerable flexibility
to make changes. EPA believes that the routine maintenance
exclusion already included in the existing NSR regul ations al so
has the effect of excluding "routine restorations.”

| ssue 7; “Clean Unit” Exclusion: Establish an exclusion for sources

that have installed BACT equival ent |evel of control or
MACT or reasonably avail able control technol ogy (RACT) or
their equivalent, under a state or voluntary contro
program Units that have undergone NSR shoul d be subject to
t he "al | owabl e-al | owabl e" test discussed in the follow ng

i ssue.
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Response:

. EPA agrees and has included a new cl ean unit exclusion which
all ows an operator of a unit to make changes to the unit provided
t he change does not increase hourly enissions (and is all owed
under permit). EPA is taking coment on several alternative

definitions for "clean unit" including the industry's suggested
definition.

| ssue 8: Non- Em ssions Unit Exclusion: Industry supports EPA' s

suggestion in draft NSR package of last summer that a NSR
excl usi on be created for non-emtting units.

Response:

. After consultation with a nunber of state pernmitting authorities,
EPA deternmined that a regulatory change is not required to
exclude units that are generally not targeted as emtters of air
pol lutants. Mreover, there was concern that the draft
non-emtting unit regulations could subject, units, currently
excluded as a natter of comobn sense, to major NSR due to the
narrow excl usion that was being proposed. To preserve the
permitting authority's existing flexibility, EPA is not proposing
a regul atory exclusion for nonemtting units. EPA w Il continue
to evaluate this issue, particularly with regard to changes to
units that affect the em ssions at other units, and i f warranted,
provi de guidance in the future.

EM SSI ONS | NCREASE TESTS

| ssue 9: EPA' s proposal should include a nenu of alternative
em ssions increase tests. If a source owner could show that
there would be no significant em ssion increase under a
particular test, NSR would not be triggered.

(1) "Allowabl e-to-allowable" test for units that have
undergone NSR. The all owabl e-to-all ocabl e treatnment for
units that have undergone NSR review in a clarification of
current law -- these units have been eval uated and
permitted under the NSR program at the allowable | evel and
have been evaluated for BACT or LAER at that |evel. Any
changes in the unit that allow the unit to achieve
permtted | evel s have been authorized by the NSR permt.

(2) An "actual-to-actual” tent for units that have "begun
normal operations” with a 5 year |ook-back and explicit
preanbl e | anguage recognizing that if a projected or actua
i ncrease in production rate or hours of operation above
past actual |evels is not caused by a change, the hours

of operation production rate increase exclusions applies.
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(3) An actual-to-potential test with a 10 year | ookback
that applies to units that are now greenfield units, and at
the option of the source owner, to units that have begun
normal operations.

(4) Plant-wi de applicability limts -- as in the July draft
rul e.

Response:

EPA is for the first tine proposing to give States a series of
applicability options including versions of all four of these
tests for determ ning whether an increase in em ssions wll
follow froma proposed change. As a result, States may offer all
of these options to industry with the only Iimtation that
sources will not be allowed to "ganme" the system by swi tching

bet ween inconpati bl e options. For instance, if a source chooses a
PAL, it may not go above the PAL linmit because it wants to use a
"clean unit" test.

CLASS | AREAS

Issue 10: Permitting Authority Control: EPA' s NSR rul es nmust make it

clear that it is the permt issuing agencies -- not Federal
Land Managers (Fall) -- that have the authority to
determne if a PSD permt applicants' proposed new source
wi Il have an adverse inpact on air quality related val ues
(AQRVs) in Cass | areas.

Response:

EPA' s draft NSR Reform package sets up criteria for the
permitting authority to consider when rejecting a FLM s findi ng
of adverse inpact. The draft preanble and regul ati ons nmake cl ear
that this is ultimtely the pernmitting authority's decision when
t he proposed source does not cause or contribute to a C ass |

i ncrenment exceedance.

| ssue 11: Class | Size/D stance Cut-Offs: EPA should set reasonabl e

si ze/ di stance cut-offs so that sources can avoid all
aspects of the Class | area review process if they are
smal | enough or propose to | ocate far enough away from
Class | areas.

Response:

EPA' s draft NSR Reform package for the first time proposes C ass
| increnent significance levels which will allow small sources
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to denonstrate that they will have a de minims inpact on the
Class | increment. Since AQRVs nay be specific to the dass |
area and invol ve secondary inpacts that are considerably nore
conplicated to assess than an increnent, EPA does not set
national significance levels for AQRVs. EPA expects that the
exi stence of the Cass | significance levels will help
considerably in elimnating delays for small sources.

I ssue 12: Early FLM Coordinations: Pernit applicants should be

encour aged, but not required, to notify FLMs early on of
naj or sources proposing to locate within 100 kmof a Cd ass |
area. This may be acconplished through establishnment of a
bul I etin board service.

Response:

EPA' s draft proposal does address the establishnent of a bulletin
board systemand calls for States to list projects on the data
base. States are also required to include FLMs in any
pre-application neetings involving projects within 100
kiloneters (kns) of a Class | area and provide copies of permt
applications for proposed sources within 100 kns of a Federal
Class | area. For new, large projects outside of 100 kns, States
are encouraged, but not required, to include the FLMin any
pre-application neeting as appropriate.

| ssue 13: EPA Approval of Mdels and Mdeling Techni ques: EPA shoul d

nake it clear that permt issuing agencies need not give any
deference to FLM cl ai ns of adverse inpacts on AQRVS in a
Class | area when the FLMclains are not based on use of
EPA- approved nodel s or nodeling techniques for eval uating
the inpacts of a proposed new source on AQRVS.

Response:

EPA' s draft proposal distinguishes between nodeling to deternine
air quality inmpacts and an AQRV anal ysis. EPA does approve nodel s
used to predict the inpact of em ssions froma source on the
surrounding air quality, and generally requires the use of an
EPA- approved nodel for this showi ng. However, AQRV anal yses
generally start with the anbient | oadings predicted by the
EPA- approved nodel s and then deterni ne what the inpact of that
|l oading will be on the AQRV in question, such as the inpact of
anbi ent sulfur dioxide (and its derivatives) on visibility. In
general , EPA has no approval procedures in place for these
conver si on net hodol ogi es and does not require that FLMs, States,
or sources secure EPA approval. In the draft NSR Ref orm package,
EPA provi des that conversion nethodol ogi es be subject to public
notice and comment, either before its use by a source or FLMor in
conjunction with a determ nation on a specific permt.
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Issue 14 : Mtigation of Source Inpacts Through Ofsets : EPA should

provide States in rules for a broad range of approaches for
assessing the adequacy of offsets in mtigation of adverse

AQRV i npact s.

Response:

The draft NSR Reform Rul e sets out general principles for
assessing offsets. EPA is also taking comrent on whether offsets
for sources inpacting Class | areas may include “doubl e-counting”
em ssi ons reducti ons needed by a source to conply with other
Cean Air Act requirenents.

I ssue 15: Existing Source Probl ens: EPA should not use the NSR

process to address problens that may be caused by existing
sources (including existing nobile sources) inpacts on
G ass | areas.

Response:

EPA is in the process of devel opi ng regi onal haze regul ati ons
that are focused on existing sources and Class | area visibility
degradati on caused by these existing em ssions. Assuning al

ot her applicable PSD requirenents are nmet, the draft NSR Reform
package would require permt denial for Class | area concerns if
the new enissions will have an adverse inmpact on AQRVs. It is the
state or other permtting authority, and not the FLMs, that w ||
nake the final determination as to whether the proposed source's
em ssions will have these proscribed results (for AQRVs, the
state deci des when the proposed source does not cause or
contribute to a Cass | increnment exceedance)

TOPDOMNN BEST AVAI LABLE CONTROL TECHNOLOGY

I ssue 16: Elimnate Top Down BACT: The top-down BACT approach renoves

fromthe States discretion that the Clean Air Act has given
to themto nake BACT determ nations. EPA should
substantially revise or elimnate the “top down BACT"

appr oach.

Response:

EPA does not require states to use the top down nethodol ogy for
maki ng BACT determ nations in its draft NSR Reform package.
Instead, EPA's proposed regul ations for state progranms will
identify certain core criteria that BACT determ nations mnust
neet. These criteria include that the applicant consider the nost
stringent technol ogy and provide an acceptable rationale if the
nost stringent technology is not accepted. EPA would propose a
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t op- down approach in its PSD regul ati ons which are applicable to
states without SIP approved PSD prograns.

I ssue 17: Require Exclusive Use of Increnmental Costs: EPA should
specify that increnental rather than average costs shoul d be
the basis for selection and rejection of control
t echnol ogi es under the BACT process.

Response:

. Since EPA s draft provides states with discretion in making BACT
determ nations and in evaluating the factors that go into that
decision, it would be inappropriate for EPA to mandate that
states use only increnmental costs in assessing BACT options. The
draft NSR Ref orm package woul d not change EPA' s current policy
t hat recommends states consider both average and increnental
costs in selecting the final BACT | evel.

I ssue 18: BACT "Cut-Of:" EPA nust establish a "cut-off" date for
consi deri ng undocunented new t echnol ogi es in the' BACT
sel ection. EPA should retain the proposed provision
requiring comenters on draft PSD pernits to show that
t echnol ogi es have been "denonstrated in practice,” i.e.
that a new or energing technol ogy nust have six nonths of
operating performance history to verify its clained
ef fectiveness.

Response:
. In the draft NSR Ref orm Package, EPA is including a presunptive
cut-of f date and a provision that undocunented new t echnol ogi es

consi dered in deterni ning BACT nust have six nonths of operations
to verify clainmed effectiveness.

AR QUALITY | SSUES

I ssue 19: EPA should delete pre-construction nmonitoring requirenents
fromthe PSD rul es. Wiere post-construction nonitoring can
produce useful data, it may be appropriate for EPA to
requi re such nonitoring.

Response:

. Section 165(e)(1) of the CAA requires each PSD source (or
permtting authority) to conduct a preconstruction analysis of
the anbient air quality at the proposed site and in areas which
ny be affected by the source's em ssions, in accordance with
regul ati ons issued by EPA. EPA believes that it is appropriate to
reeval uate the regulatory requirenments for preconstruction
nmonitoring for proposed PSD construction where air quality data
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cannot feasiblely be used to analyze a source's inpact upon air
guality standards. in the draft NSR Reform Rule, EPA is
soliciting coment on the appropriateness of providing an
exenption for sone cases from PSD preconstructi on nonitoring.

Exi sting regulations [e.g., 51.166(m(2)] provide for the use of
post-construction nonitoring when in the opinion of the
permitting authority such nonitoring is necessary to deternine
the effect em ssions may have, or are having, on air quality in
any area. However, existing regulations do not specify that such
anbi ent nonitoring may include the nonitoring of air quality
related inpacts in Federal Cass | areas. In the draft NSR Reform
Rule, EPA is proposing to amend its PSD regulations to clarify

t hat post-construction anbient nonitoring may be required for the
purpose of determning the effect emssions froma facility may
have, or are having, on AQRVs in a Federal Class | area.

I ssue 20: Since the Cean Air Act specifically exenpts from PSD

review pollutants that are regul ated under section 112, EPA
shoul d drop its proposal for air quality inpact anal yses
for section 112 pollutants.

Response:

Section 112(b)(6) of the Act provides that part C requirenents
for prevention of significant deterioration (PSD) do not apply to
hazardous air pollutants (HAPs) |isted under section 112. In a
March 11, 1991 nenorandum EPA stated that it would no | onger
consi der HAPs to be individually regul ated under the Federal PSD
regul ati ons at 40 CFR 52.21. However, EPA al so indicated that any
HAP that is a constituent of a nore general pollutant |isted
under section 108 of the CAA (e.g., VOC, particulate matter)
remai ns regul ated under PSD as part of that regul ated poll utant.
See 57 FR 18070 at 18074-75 (April 28, 1992)(publication of March
11, 1991 menorandum). This policy will be addressed in EPA's
rulemaking initiative to update the PSD and NSR regul ati ons based
on the 1990 CAA Amendnents, schedul ed for proposal this sumrer.
EPA has renoved additional discussion of HAPsS/PSD i npl enentation
i ssues fromthe draft NSR Reformrule and will evaluate the need
for further guidance over the next several nonths.
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LOAEST ACH EVABLE EM SSI ON | ON RATE

I ssue 21: Lowest Achi evabl e Emission Rate (LAER) determ nations should
factor in econom c considerations.

Response:

. As opposed to BACT, the definition of LAER does not provide for
t he consi deration of econom cs. However, EPA' s existing guidance
provides, in a generic sense, for limted consideration of
econom ¢ factors in a LAER determination. EPA's policy is that if
an emssion limt wll preclude construction of new plants wi thin
a class or category of sources, then there is justification for
the permtting authority to reevaluate that particular LAER |imt
for that class or category of source. |If another plant in the
same (or conparable) industry already uses that contro
technol ogy, then such use constitutes evidence that the cost to
i ndustry of that control technology is not prohibitive. Thus,
LAER costs are considered only to the degree that they refl ect
unusual circunstances which, in sone manner, differentiate the
cost of control for a source fromcontrol costs for the rest of
t he industry.

UNDEMONSTRATED CONTROL TECHNOLOGY / APPLI CATI ON (UT/ A) AND
DEMONSTRATED POLLUTI ON PREVENTI ON

| ssue 22: EPA nust extend the UT/A waiver to LAER decisions for
sources in nonattai nment areas. Al though the UT/A waiver
provi des evidence that the LAER definition can be
interpreted to provide for "comparability,” the concept was
not properly extended to projects that enpl oy denonstrated
pol [ ution prevention technol ogi es in nonattai rment areas.

Response:

. EPA agrees that applicability of the UT/A should be extended to
nonattai nment areas and is proposing to do so in the draft NSR
Ref orm Rul e.

. The UT/ A wai ver does not provide evidence that the LAER
definition can be interpreted to provide for conparability and
that it should be extended to denonstrated control techniques or
applications. The draft UT/ A waiver regul ations, consistent with
the Agency's interpretation of LAER, require an undenonstrated
control technique installed in a nonattai nment area to achieve
applicable LAER limts. The conparability concept is applicable
only to an undenonstrated technique that marginally fails to
achieve its permtted limt. As crafted, the permtting authority
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establi shes marginal failure emssion limts which are included
in the UT/A s pernmt and subject to public review and coment.
This concept is designed to enhance and encourage the
installation of undenonstrated control techniques or applications
by providing the permtting authority with increased flexibility
to either accept or reject an UT/A that marginally fails to
achieve its permtted limt. This flexibility is not avail able
under existing innovative control technol ogy waiver regul ations.

| ssue 23: The concept of "conparable em ssion reductions" which EPA

has proposed for UT/A waivers in nonattainnment areas should
be extended to denonstrated pollution prevention
technol ogi es in nonattai nment areas.

Response:

The concept of "conparabl e em ssion reductions” and its
application to denonstrated pollution prevention technologies in
nonattai nment areas is addressed in the Agency's response to

| ssue 22 above.
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EPA' s RESPONSE TO | SSUES RAI SED BY | NDUSTRY ON
CLEAN Al R ACT | MPLEMENTATI ON REFORM

Alr Toxics — Section 112

| ssue 1: The Section 112 program bei ng devel oped and | npl enent ed by

EPA is contrary to Congress's plan for regulating air
toxics, and is fundanmentally unfair to the regul ated
comuni ty because controls are required sooner, apply nore
broadly, and are nore stringent than Congress intended. EPA
must adopt an air toxics programthat reflects the

gradati ons and distinctions mandat ed by Congress. By

I nposi ng overly-broad regul ati ons EPA is severely
conplicating the inplenentation of Section 112 and forcing
regul ated sources to conmt substantial human and financi al
resources to neet standards that are neither justified nor
aut hori zed by the Clean Air Act.

Response:

Section 112 is a conmon sense approach to the regulation of, air
toxics across the Nation. For 20 years, the Clean Air Act
directed EPA to use risk assessnent to regul ate hazardous air
pollutants to an “anple margi n of safety” level. By 1990, there
was broad consensus that this approach had failed. Due to
controversy and litigation over risk assessnments and "how safe is
safe,"” EPA had managed to set standards for only seven toxic air
pol lutants and a handful of sources. Mre than two-and-one-half
billion pounds of toxic chemcals were still released into the
air each year, according to industry-reported Toxi cs Rel ease
Inventory (TRI) data. Thus, industry, environnmentalists, States
and EPA broadly agreed in 1990 to use a technol ogy based approach
as the primary nmeans of reducing em ssions of air toxics.

Congress created the Maxi mum Achi evabl e Control Technol ogy or
MACT program as a practical approach: based on eval uati on of

exi sting control technol ogi es, EPA nust establish control
requirements to assure all major sources of hazardous air

pol utants (HAPs) achieve the | evel of control already being

achi eved by the better perforning sinmlar sources. The MACT
program provi des for environnental equity by leveling the playing
field for industry so that cleaner facilities are not at a
conpetitive disadvantage relative to their dirtier conpetitors.

EPA bel i eves the MACT programis working. In the four years since
1990, the air toxics program has achieved nore than was

acconpli shed during the prior 20 years. EPA already has set
standards for 10 maj or industries, which when fully inplenented
w Il reduce toxic em ssions by nore than one billion-pounds per
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year. In doing so, EPA is inplenmenting the MACT programin a
creative and fl exible manner to ensure that the standards are
practical, make comon sense, and focus on environnmental results.

. EPA has worked closely with industry and others on each MACT
standard. Were high costs or other problens are identified, EPA
is taking a cooperative and probl em sol ving approach. The statute
provides a nmenu of tools EPA is actively using to snooth the
rough edges that can sonetinmes occur with a technol ogy-based
approach. These incl ude:

Applicability cutoffs

Subcat egori zati on

Emi ssi ons averagi ng

Breadth of affected source definition

Compl i ance schedul e beyond t hree-year conpliance date
when environnmental benefits warrant it

. Prohi bitory (exclusionary) rules in MACT standards
(which serve as limts on potential em ssions)

. EPA remains committed to working with industry and ot her
st akehol ders in the devel opnment of its air toxics rules to assure
common sense approaches can be inpl ement ed.

l. THE DEFI NI TI ON OF MAJOR SOURCE AND THE APPLI CABILITY OF MACT AND
GACT

| ssues 2, 3 and 4:

Maj or sources nmust be defined with reference to section 112(c)
source categori es.

MACT for Categories of Myjor Sources mnmust apply only to co-

| ocat ed sources of HAPs in a given source category that together
have the potential to exceed the 10/25 tons per year nmjor source
t hreshol ds. MACT for a given mmjor source category mnust not
extend to co-located area sources or in co-located major sources
in different source categories.

MACT and GACT for Categories of Area Sources -- Area sources

(i ncluding area sources co-located with major sources) should be
subject to MACT or GACT for categories of area sources only after
EPA denpnstrates that the area source category presents a threat
of adverse effects to human health or the environnment that
warrants regul ati ons.
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Response:

. These three issues concern the definition of major source, which
in the subject of a pending court decision. EPA agrees that it is
i mportant to resolve this issue an soon as possi bl e because of
its broad inplications for the section 112 program

. The Agency believes that its definition of major source nakes
common sense, is consistent with the | aw, and addresses public
concerns about air toxics. Under EPA' s definition, the
determ nation of whether a facility is a major source depends
upon total HAP emi ssions fromthe entire facility, not just from
equi pment within the same source category. Congress selected the
10/ 25 tons per year threshold based on the commopn sense vi ew t hat
all the em ssions froma plant site contribute to health and
environnental threats.

. EPA' s programensures that air toxics controls are required for
all industrial and commercial plant sites that enit najor
anmounts. This would not be true under the suggested alternative,
whi ch woul d carve plants into pieces and consi der whether each
pi ece emts maj or anounts.

. Take for exanple a facility that emits nultiple HAPs and is
composed of three 20-ton sources in different source categories.
Under the suggested alternative, this facility would be
considered to be a trio of area sources. It would be exenpt from
maj or source controls although its toxic enissions would total 60
tons a year -- far above the 25-ton major source threshold. This
woul d not result in a credible air toxics program nor satisfy
public concerns about toxic em ssions.

. Wth regard to area sources, EPA has nmade findi ngs under section
112(c)(3) for the area sources EPA has regul at ed.

. EPA is working to ensure that MACT requirenents are reasonable
and cost-effective. The Agency is using tools avail able under the
statute -- such as applicability cutoffs, subcategorization and
em ssions averaging -- to achieve this result. EPAis wlling to
expl ore concepts such as broader emi ssions averaging within plant
sites to provide additional flexibility.
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| ssue 5: New and Exi sting Source MACT for Categories of Mjor Sources

New source MACT for categories of nmjor sources nust only
apply to constructed or reconstructed major sources (i.e., a
greenfield maj or source or the reconstruction of at | east
50% of an existing major source). simlarly, existing source
MACT for categories of major sources applies to existing
maj or sources and nodified major sources. Section 112(g) is
t he gat ekeeper that deterni nes whether and where new and

exi sting source MACT for categories of major sources apply -
- i.e., section 112(g) guides the identification of najor
source constructions and reconstructions to which new source
MACT applies, and maj or source nodifications to which

exi sting source MACT appli es.

Response:

EPA has agreed to discuss the rel ationship of section 112(g) to
sections 112(d) and 112(j) in upcom ng neetings with litigants on
this issue, as well as with other stakehol ders.

In EPA's view, for purposes of 112(d) and 112(j) new source MACT
appli es when an affected source is constructed or reconstructed.
The scope of the affected source is defined in each MACT
standard, after notice and comment. This approach provides
flexibility to tailor the applicability of new source MACT to the
source category in question

Al t hough the Agency's interpretation of the statute differs from
the alternative interpretation above, EPA agrees that new source
MACT shoul d be applied to units for which new source MACT is
reasonabl e. \Were appropriate, EPA has defined the "affected
source" broadly, preventing small chances at existing sources
from bei ng subject to new source MACT. EPA believes that proposed
and pronul gated MACT standards woul d apply new source MACT to
appropriate units, but is willing to consider and discuss any
information to the contrary.

EPA is carefully considering vol um nous comrents on this issue
that were received during the public conment period on the
proposed section 112(g) rule. The Agency is considering a very
broad definition of major source for purposes of that rule, which
would limt the applicability of new source MACT for that rule.
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| ssue 6: Consi stency Anpbng Key Section 112 Prograns - The three MACT
standard setting provisions - sections 112(d), (g), and (j)
- must be co-extensive. That in, a major source with a
section 112(g) case-by-case MACT linitation by definition
satisfies subsequent 112(d) or (j) MACT requirenents.
Li kewi se, a major source with a section 112(j) MACT
[imtation by definition satisfied subsequent sections
112(d) requirenents.

Response:

. This issue is part of the ongoing litigation on the section
112(j) rule. EPA will address it in the context of that
litigation.

1. DETERM NI NG POTENTIAL TO EM T

| ssue 7: Potential to Emit -- Al controls and limtations
(i ncluding voluntary controls approved by the State) nust
be consi dered when determining the potential to enit HAPs
under section 112 -- not just those that are federally
enf or ceabl e.

Response:
. This topic is addressed under the potential to enmit issues
section.
| ssue 8: Fugi tive em ssions may not be considered for purposes of
determ ning a source's potential to emit under section 112
until EPA conducts a section 302(j) rulenmaking.
Response:
. This topic is addressed under the fugitive em ssions issues
section

11 . MACT STANDARD SETTI NG | SSUES

| ssue 9: The MACT Fl oor for New Maj or or Area Sources nust be set at
the emissions Iimtation achi eved by the best controlled
simlar source in the sane source category.

Response:
. In general EPA agrees with this issue. Wiile the Cean Air Act
all ows EPA to select the best controlled simlar source (wthout

limtation to a source within the regul ated source category),
this source is al nost always going to be found in the source
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category being regulated. EPA is not aware of situations where it
has gone outside the regul ated source category for new source
MACT.

I ssue 10: The MACT Fl oor for Existing Major or Area Sources First,

the MACT fl oor for existing sources nust be set at the
average em ssions limtation achieved by all of the best
perform ng 12 percent of sources in the rel evant source
category or, for categories with fewer than 30 sources, the
average emi ssions limtation achieved by all of the beat
performng 5 sources in the relevant source category.
Second, If data is not available on every source in the
category, EPA nust denonstrate that the floor that is

cal cul ated on the basis of the partial data is the sanme as
the floor that would be calculated if data were avail abl e
on every source in the source category. Additionally, EPA
nmust validate all data used to support a MACT fl oor

determ nation to ensure its quality.

Response:

The Clean Air Act states that the MACT floor for existing sources
must be based on the average emi ssion |imtation achieved by the
best performing 12% of the sources in the regul ated source
category. The term"all" does not appear in the Act. EPA' s
approach to determning the MACT fl oor was devel oped after a very
open di scussi on and EPA has not been litigated over this issue.
In each rule, EPA devel ops the data used to support the MACT
floor and its validity and use are subject to review and conment.

As stated in the Federal Register notice enunciating EPA s
position on deternining the MACT fl oor (59FR29200), EPA plans to
retain its discretion, in setting MACT floors. For exanple, the
CAA aut hori zes EPA to establish subcategories of sources, which
results in a separate floor determ nation for sources in the
subcat egory.

| ssue 11: The Theoretical "Superfacility” (EPA "Mdel Plant”) --New

and existing source MACT floors are based on the average
enmission limtation achi eved by major sources in the

rel evant source category. In other words, MACT limtations
are not separately calculated for each em ssion unit of
maj or sources in the source category such that only a
fictional "superfacility” can conply without installing
addi ti onal controls.

Response:

EPA is using the best information it can gather in devel oping
MACT floors. Usually the best information EPA can obtain is on an
em ssion unit by emi ssion unit basis. Wth this information
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V.

EPA determ nes the MACT floor for the emssion unit. If industry
representatives believe EPA should use an eni ssions dat abase
based on plant-wi de estimates to establish MACT floors and then
MACT, EPA is willing to discuss this approach to help affected

i ndustries collect the appropriate data needed for this approach.

ADDI TI ONAL SECTI ON 112 | MPLEMENTATI ON | SSUES

Section 112 General Provisions

I ssue 12: The section 112 General Provisions should apply only an

expressly specified in each pronul gated MACT standard.

Response:

EPA agrees and is attenpting to do this already.

I ssue 13: HAPs should be listed by regulation and a procedure should

be provided by which pollutants may be delisted if an
appl i cant denonstrates that a listed HAP alone, or in a
particul ar use, does not pose a threat to public health or
the environnent. |If new HAPs are added to the list, they
must not be subject to regul ation under previously
promul gat ed MACT st andar ds.

Response:

The Clean Air Act contains provisions to delist HAPs fromthe
list in section 112(c). EPA has devel oped a set of procedures and
provi ded those to the public. EPA has used these procedures to
eval uate delisting petitions such as the pending caprol actum
petition as called for under the Act. As a result, EPA is now

pl anning to delist caprolactam

Wth respect to "particular use," EPA believes the Act provides
that HAPs are either covered or not covered under section 112.
However, section 112(c) al so provides that a particul ar source
category can be delisted if the appropriate findings are nade.

Wth respect to the | ast question, EPA notes that there has been
no petitions to list new HAPs. EPA will consider whether existing
MACT standards should apply to any newy listed HAPs as new HAPs
are listed. EPA would only consider applying MACT standards to
newy |listed HAPs after taking public conment and maki ng fi nal
deci sions on the finding that such application is reasonabl e and
appropriate for affected sources.
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| ssue 14: The definition of "affected facility” nust be consistent
with the definition of major source to ensure that the given
standard is not applicable to area sources or other
categories of nmjor sources.

Response:

. EPA uses the term"affected source” to clearly define which
equi pnent are affected by the MACT standards. The substance of
this issue is handl ed under Issues 2, 3, and 4 of this section.

I ssue 15 Existing mmjor sources nust not be subject to new source
MACT when nodi fi ed.

Response:

. EPA agrees that existing sources are not subject to new source
MACT when nodified. Wien a large readily segregated unit or
coll ection of equipnment is constructed (readily identified by the
States and the public as a new affected source), however, this
equi pnent can be defined as a new source and therefore subject to
new source MACT under section 112(d). Generally EPA has defined
"af fected sources" broadly, thus elimnating small changes at
exi sting sources from being subject to new source MACT. For
exanpl e in the Hazardous O gani c NESHAP (HON), EPA defines the
chem cal manufacturing process unit for purposes of setting what
pi eces of equi pnment are subject to new source MACT requirenents.

| ssue 16: Nonapplicability determ nations nust not be required.
Response:

. EPA generally agrees with this issue based on an initial review
of 40 CFR 63.1(b)(3). EPA has discussed this issue with affected
interests and plans to review and, perhaps, revise this
requirement in light of recent discussions on potential to emt.

| ssue 17: Sources nust be able to bypass for brief periods during
mal function while mnimzing em ssions in the extent
f easi bl e.

Response:

. Whet her a bypass action is permssible or a violation depends on
the definition of malfunction and the factual circunstances of
the action. The definition in the General Provisions governs
al t hough specific standards may supersede the General Provisions.
If an operator experiences a sudden, infrequent and not
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reasonably preventable event, then activities (such as bypassing
control system) are permissible provided the operator takes
action to mnimze emssions. Cenerally, activities such as
bypasses woul d be addressed in the startup, shutdown, and

mal f uncti on pl an.

| ssue 18: Startup, shutdown, and mal function plans are not

appl i cabl e requirenents that nust be included in Title V
operating permts.

Response:

EPA agrees that these plans do not need to be included in a Title
V pernmit. The requirenent to have the plans and the criteria
governi ng the adequacy of the plans are referenced fromthe
applicable requirenents in the MACT General Provisions. The pl ans
and actions required by the plans can be enforced i ndependent of
the Title V permt.

Modi fi cation Provisions [Section 112(q)]

I ssue 19: Section 112(g) nust not becone effective until 16 nonths

after pronulgation of the section 112(g) regul ation or until
the relevant State pronulgates a rule to inplenment section
112(g), whichever is |ater.

Response:

EPA recogni zes that states and industry need lead time to be able
to inplement section 112(g). The effective date of the section
112(g) program al ready has been del ayed. EPA published an
interpretive notice in February indicating that states and

i ndustry do not have to inplenment section 112(g) EPA issues a
final rule. in developing the final 112(g) rule, EPA will
consider the need for lead tinme for state devel opnment of section
112(g) progranms. EPA is open to a reasonable tinme period after
pronul gati on.

| ssue 20: Section 112(g) nust not apply to stationary sources

that are included in a section 112(c) category of
maj or sources.

Response:

EPA bel i eves sections 112(c) and 112(g) are neant to apply
broadly to all mmjor sources of toxic air emissions. All
categories that contain major sources are neant to be listed on
the source category list. EPA recognizes the need to anend the
list if it finds sources that are not in listed categories. In
the interim section 112(g) ensures control of toxic enissions
from constructed, reconstructed, and nodified major sources in
the category. The fact that EPA has inadvertently overl ooked
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a source category should not nean that citizens |ose the
protection fromtoxic enissions that is provided by section

112(g) .

I ssue 21: Research and devel opnent facilities should be exenpt from

section 122 (g)

Response:

EPA recei ved nany comments expressing this concern during the
public comment period. EPA is working an alternative approaches
to exenpting research and devel opnment facilities in the fina
rul e.

| ssue 22: Broad and sel f-inplenenting exclusions nust be provided to

ef fectuat e Congressional intent that only significant
changes shoul d trigger the application of existing source
MACT. An exclusion for operations that the najor source is
desi gned to acconmodate in essential to the workability of
section 112. Sources are “designed to accomodate" any
activity that is perm ssible under the source's design
specifications or Title V operating pernit application or
permt.

Response:

The "designed to accommbdate” | anguage in the section 112(g)
proposed rule was the result of intensive collaborative thinking
anong EPA staff and the Cean Air Act Advisory Committee. This

i ssue al so received vol um nous coment during the public comrent
period. EPA is considering those comments as the final rule is

devel oped.

EPA does not believe, however, that it is appropriate to
automatically exenpt those changes that are represented only in a
permit application, but not in an approved permt which has not
been reviewed by the state or EPA

| ssue 23: Reasonable em ssion estimation techni ques nust be adopted

that realistically assess whether a proposed change will
cause an eni ssions increase.

Response:

EPA understands the concern that it or a permtting authority
coul d second-guess the nethodology used in a de minims
determ nation after the fact, and possibly then bring enforcenent
action. EPA intends to address this concern in the final rule
nore directly than was done at proposal. EPA is |ooking for a way
for sources to have nore certainty that their em ssion estinates
wi ||l be acceptable.
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Issue 24: De minims emssion |evels nmust be established at 10 tons

per year unless it is denonstrated that a | ower level is
necessary to protect human health or the environment. Any
de minims |evel must be neasurable.

Response:

At proposal, nany de minims levels were set at 10 tons.
Pollutants of relatively higher toxicity were given | ower de
mnins val ues based upon greater hazard. EPA is carefully
consi dering conments received on this issue, including the
concern that em ssions be nmeasurable, as stated above.

In order to address the concern that small changes not overwhel m
the system EPA has provi ded numerous ot her exclusions, such as
those for raw materials switches (“operations the najor source is
desi gned to accommodate") and those for production rate increases
and routine naintenance, repair, and replacenent.

I ssue 25: A sinple, streamined offset procedure in required under

section 112(g)(1). Sources only need to submt an "offset
showi ng” - preapproval in not required. Sources must be able
to claimoffset credits for reductions taken under other
prograns and sources nust be able to take credit for

shut downs and curtail nments.

Response:

Rat her than require preconstruction review of offsets, as is
required for case-by-case MACT deterninations, the proposal only
requires pre-operation review of offsets. EPA did not intend that
this review be onerous. However in the final rule, EPA intends to
address the concern that the offset procedures be sinpler and
nore straightforward.

As stated above, EPA is considering adopting a broad of najor

source that provides maximum flexibility for offsets. Should EPA
do so, the definition would be linked to an approach that all ows
only those offsets which provide additional em ssion reductions.

I ssue 26: Mbodified major sources nmust have three years after MACT in

determ ned to achi eve conpli ance.

Response:

The proposed rule grants the permtting agency/authority to
determne the tine need to conply on a case-by-case basis. The
permitting authority has the discretion to allowup to 3 years
for conpliance. Commobn sense woul d suggest that there are many
MACT em ssion limtation nmeasures, such as source reduction
projects, that may not require 3 years for conpliance.
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The new source review program for exanple, provides no such |ead
time for conpliance. MACT standards under section 112(d) require
di fferent conpliance periods, up to three years nmaxi num on a
source category by source category basis. Therefore, EPA believes
it is reasonable to grant the permitting authority discretion to
use common sense in nmaking case-by-case conpliance decisions --
just as they can approve MACT determ nati ons on a case-by-case
basi s.

| ssue 27: EPA has no authority to veto section 112(g) determninations

made by States that have received section 112 del egati on

Response:

The supplenmental title V proposal contains a list of nore
environnmental ly significant pernit revisions including section
112(g) determ nations for which EPA will require an opportunity
to review and object to the revision if appropriate. This does
not mean that EPA intends to veto section 112(g) determ nations;
but rather is retaining the right to do so.

It is to the source's advantage to provi de an EPA veto
opportunity upfront when maki ng a section 112(g) determ nati on.
This is because the title V operating pernit process provides for
EPA veto opportunity when new requirenents are entered into the
permit. If that opportunity has been provided, then the source
can nore confidently incorporate 112(g) requirenments into its
permit. EPA is also considering ways to reduce the adninistrative
burden associated with such permt changes.

| ssue 28: Case-by-case MACT determ nations nust be streaniined, be

based on information reasonably avail able to sources, and
all ow the use of MACT for simlar sources.

Response:

EPA agrees that case-by-case MACT determninations should be
practical and based on reasonably available information. EPA is
consi dering conments on its case-by-case MACT gui dance and will
address this issue in the final rule.
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Section 112(j)

| ssues 29 and 30:

Applications for section 112(j) limtations are due 12
nonths after the section 112(j) deadline (1.e., 30 nonths
after the section 112(e) schedul ed promul gati on date).
Source category applicability nmust be defined before the
section 112(j) deadline so that sources have notice that
section 112(j) applies.

Response:

These issues are part of the ongoing litigation on the section
112(j) rule. EPA does need to understand the issue better and
will address it in the context of the litigation

In the final section 112(j) rule, EPA comritted to sharing
informati on with sources as the section 112(j) deadline
approaches and i nformati on about a source category has been

gat hered, or EPA has nmade a presunptive MACT determ nation. EPA
intends to work with stakehol ders should section 112(j) ever
beconme a reality for a source category.
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EPA' S RESPONSE TO | SSUES RAI SED BY | NDUSTRY ON
CLEAN Al R ACT | MPLEMENTATI ON REFORM

Enhanced Mbni toring

| ssue 1:

EPA' s proposed "enhanced nonitoring ("EM') regul ati ons have a
nunber of serious flaws that have not been adequately addressed
by the Agency.

. The proposed program focuses inproperly on nonitoring to
detect small changes in eni ssions, which may be the result
of the normal variability associated with the underlying
process, em ssion control technol ogy, and anal yti cal
met hods, rather than on nonitoring to detect |arge, and
environnental ly significant, excess em ssions incidents.

. The proposed program which requires devel opnent of
complicated and controversial new nmonitoring requirenents
on a case-by-case basis through the Title V permitting
process, woul d inpose huge burdens on industry and the
state; would "gridlock"” the permitting process; and would
inevitably lead to the inposition of inconsistent
requi rements on simlar sources.

. The proposed program woul d i npose enornmous conpliance costs
on industry, that easily could exceed $1 billion/year, with
little, if any, environnental benefit.

. Despite Agency clains to the contrary, the proposed program
woul d increase the stringency of many em ssion standards,
contrary to | aw

. The proposed program woul d severely restrict emni ssions
tradi ng, averaging and netting, thereby conprom sing use of
mar ket - based incentives -- a critical tool for

i npl enentati on of the 1990 amendments.

. Moni tori ng approaches that would satisfy the criteria in
the proposed rule are sinply not available for sonme source
categories (e.g., fugitive em ssion sources and batch
processes). For other source categories (e.g., those
subject to mass limts), conpanies would be required to use
undenonstrat ed techni ques.

EPA shoul d seek an extension of the deadline to engage in a
meani ngf ul st akehol der di al ogue to devel op a reasonabl e EM
Program 1In order to allowtinme for this dialogue to unfold, the
Agency nust seek a 12 nonth extension of the April 30, 1995
court-ordered deadline.
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EPA shoul d propose a reasonable EM programwith the foll ow ng
el enents:

. The Agency shoul d devel op an EM program t hat uses
| egislative rul emakings - not the Title V pernmit program -
as the process for determning EM for any em ssion standard
that was originally established through rul emaki ng.

. At nost, the Agency should use the current EMrul emaking to
articulate criteria for identifying em ssion standards with
insufficient monitoring, and criteria for enhancing themto
the point of sufficiency. The Agency could al so use the
current rulemaking to establish a schedule with deadlines
for conpleting a review of existing standards, under an
appropriate prioritization schene.

. The criteria articulated in this rul enaki ng shoul d:
. Establish as a goal selection of nonitoring techniques
that will provide data sufficient to prevent and

detect | arge excess emni ssion incidents, which have
significant environmental inpact, rather than
nonitoring techniques to detect small changes in
em ssi ons.

. I ncl ude adequat e saf eguards to address costs and
cost-effectiveness (1) by clearly providing for
sel ection of the |least-cost nethod that satisfies the
criteria, and (2) by providing for rejection of any
nmonitoring nethods as EMthat result in unreasonabl e

costs.
. Requi re use only of denonstrated nonitoring techniques.
. Provi de cl ear and unequi vocal safeguards to assure
that changes in nonitoring nmethods will not chance the

stringency of the standard. These saf eguards woul d

i nclude requiring consideration of the follow ng: (1)
the need for appropriate averaging tines to take into
account variability in emssions; (2) the need for a
change in the nunerical expression of standards) and
(3) the need to establish start-up/shutdown/

mal functi on exenpti ons.
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. Once the criteria and schedul e are established, EPA (for

Federal standards) and the states (for state standards)
woul d apply the criteria, and identify insufficient

nmoni tori ng conpliance methods. These standards woul d be
candi dates for rul emaki ng proceedi ngs to enhance them

Response:

EPA agrees and has withdrawn fromthe office of Managenment and
Budget its proposed rule for enhanced nonitoring. It has received
a 60-day extension of the court-ordered deadline and intends to
seek a further extension of at least a year after it holds a
meeting with interested stakehol ders. EPA plans to issue a
Federal Register notice that announces the process it intends to
follow in reproposing and issuing the final enhanced nonitoring
rul e. EPA has withdrawn the enhanced nonitoring protocols f rom
t he, Technol ogy Transfer Network (TTN) conputer bulletin board
and in the upcom ng Federal Register notice will clarify that

t hose protocols are no | onger applicable.

On May 31, 1995, EPA is neeting with representatives of

i ndustry, states and environmental groups to discuss further
options for devel oping a new flexible approach for the
enhanced nonitoring rule.

EPA hopes to devel op an approach that will build on the
requi rements of existing rules and ensure that the environnental
result expected fromthose rules are being achieved.

One approach EPA is considering would focus on inproving control
equi pnment operating and current mai ntenance nonitoring

requi rements, on enhanced operating and nai nt enance nonitoring
protocol would require that a source owner provide docunentation
that it has operated and mai ntai ned a pollution control device or
process operation in accordance with established, reliable
operating and nai ntenance practices and that any necessary
corrective actions have been inplenented to ensure that em ssions
have been reduced. At the May 31 stakehol ders neeting, EPA
anticipates discussing this option as well as any other options
or issues raised by stakehol ders.
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EPA' s RESPONSE TO | SSUES RAI SED BY | NDUSTRY ON
CLEAN Al R ACT | MPLEMENTATI ON REFORM

Potential to Emt

| ssue 1: Federal Enforceability: EPA should elimnate "Federal
enforceability” in determning a source's potential to emt
because:

-- The requirenent has no | egal basis.

-- The requirenent needl essly forces sources with realworld
maxi mum em ssi ons potential below the statutory threshol ds
to conply with the burdensone requirenents designed for

"maj or" sources or to attenpt to render existing controls
and limtations "federally enforceabl e" by entering a

tedi ous and costly -- and often unavail able -- federal
docunent ati on process. Moreover, existing sources face
 engt hy and costly del ays when maki ng even routine changes
because of the need to create or revise “federally
enforceabl e” restrictions.

-- The requirenent forces states to expend significant tine
and resources to devel op and adni ni ster processes for
non-maj or sources to render controls and limtations
"federally enforceable.”

-- The requirenent is unnecessary for effective enforcenent.
States and localities can enforce restrictions inposed by
their laws and pernits. Mreover, if a source operates above
a statutory threshold w thout conmplying with applicable

"maj or" source requirenents, EPA and citizens have
enforcenent tools avail able.

Response:

. EPA is in litigation on the federal enforceability issue. in that
litigation EPA has taken the position that has legal to require
federal enforceability.

. Equal Iy inmportant, EPA believes that the provision for federa
enforceability makes sense. For sources that have the capability
to emt major anmounts, and avoid federal permts and federa
em ssion reduction requirenments by restricting their operations,
EPA believes it is reasonable to ensure adherence to those
restrictions by providing that they be enforceable by the federal
government and citizens. The requirenent for federa
enforceability increases the credibility of the system by giving
EPA the opportunity to address patterns of nonconpliance. It also
provides citizens an opportunity to ensure that sources in their
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comuni ties are not inappropriately avoiding requirenents that,
if conplied with, would decrease exposures to hazardous
pol I utants.

There are many ways to ensure that the creation of federally

such as general rules and general pernits that allow restrictions
to be created for large nunbers of sources w thout having to
resort to individual permits. To ensure that states have
sufficient tine to inplenent any needed approaches, EPA has
provided a two-year transition period. Under this transition
policy, sources emtting |less than 50 percent of the nmmjor source
threshold would not be required to get permits but rust only keep
records reflecting their actual em ssions. Sources emtting nore
than 50 percent of the major source threshold, and for which
there are state permts |limting their em ssions to | ess than
maj or anmounts, can subnmit a certification accepting the state
limts as federally enforceable.

| ssue 2: The transition policy announced by EPA on January 25 is not

an adequate response to the public and private burdens
i mposed by the “federal enforceability” requirenent.

Response:

EPA believes that the transition policy elimnates any short-term
adm ni strative burden that woul d be i nposed by the requirenent.
The policy does require sources enitting | ess than the 50 percent
threshold to keep appropriate records of their operations
sufficient to denonstrate that the 50 percent |evel is being
adhered to. In nost cases, such records will be related to the
anount of nmaterials used or processed and should not require any
new recor dkeepi ng activities. EPA does not intend to second-guess
the actual emnissions findings of sources and states. Sources that
are very close to the major source threshold nust nerely certify
that they have a pernit that effectively restricts eni ssions and
accept the [imts in the permt as federally enforceable.

EPA bel i eves that the various approaches to elimnating the
burden over the longer term(limtations by rule, genera
permts, clarifications regarding realistic worst-case
activities) should be in place by the end of the transition
period. EPA is open to reviewing this assessnent as the end of
this 2-year period approaches. EPA is also giving serious

consi deration to permanently extending the exenption for sources
enmtting |l ess than the 50 percent cutoff.
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| ssue 3: EPA shoul d devel op general principles for realistic
determ nati ons of "maxi mum design capacity" which recognize
i nherent physical, operational, and other restrictions.

Response:

. EPA agrees that realistic assunptions of this nature need to be
made and has initiated an effort to evaluate several categories
of small sources (grain elevators, gas stations, autonobile body
shops, and emergency generators). EPA plans to follow up this
effort with nore general guidance on principles that can be used
to eval uate additional categories.

| ssue 4: EPA shoul d all ow sources to rely on objectively reasonabl e
estimates of potential to enmit, and issue presunptively
acceptabl e nmethods for estimating potential em ssions.

Response:

. EPA agrees that sources should use objective and reasonabl e
net hods, and that a general hierarchy for these nethods has been
establ i shed. Source-specific testing is generally preferred.
Where no source-specific infornmation is available or feasible to
obtain, tests on simlar facilities or em ssion factors can be
used.

| ssue 5: EPA shoul d adopt an enforcenent policy which does not
penal i ze a source when post hoc application of an updated
estimation nmethod results in a determnation that the
source's potential to emit, as cal cul ated today, would
exceed an applicable threshold, where reliance on the prior
estimati on nmethod was, at the tinme, objectively reasonable.

Response:

(Refer to Issue 2 in the Operating Pernit Program section for
response to this issue.)

46



EPA' S RESPONSE TO | SSUES RAI SED BY | NDUSTRY ON CLEAN
Al R ACT | MPLEMENTATI ON REFORM

Fugi ti ve Em ssi ons

| ssue 1: EPA nust apply the 302 (j) rul emaki ng requirenent across the
board to all Clean Air Act prograns that apply to major
sources, including the section 112, title V, PSD, and
nonatt ai nment NSR

Response:

. EPA continues to conduct section 302 (J) rul emaki ngs where
requi red under the Act, but EPA believes section 112 does not
require such a rulemaking. A court decision on this |egal issue
shoul d be issued shortly. EPA is interested in hearing specific
concerns about the technical feasibility of nmeasuring fugitive
HAP eni ssions, and in providing guidance in this area.

| ssue 2: In a section 302 (j) rul emaki ng, EPA nust denonstrate that
the benefits of regulating a source of fugitive em ssions
woul d outwei gh the costs of such regul ation.

Response:

. EPA historically has considered econonmic feasibility in
rul enmaki ngs conducted under section 302(j).

| ssue 3: EPA shoul d i ssue gui dance regardi ng the proper treatnment of
co-l ocated sources of fugitive emi ssions that have not been
listed pursuant to section 302(j). EPA committed to issue
this guidance pronptly in a February 10, 1995 notion to the
D.C Circuit.

Response:

. EPA has committed to issue this guidance in May 1995.

47



