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. MEMORANDUM

SUBJECT: Revisad Draft Policy on Per

FROM: Darryl D, Tyier, Director
Control Programs Developme

T0: Directors, Air Division
Regions [-X

The attached draft policy for nandling changes to sources which
have PSD permits and extensions of these permits is a revision of the
November 19, 1984, draft policy distributed to the Regions for comment,
This revised policy incorporates your comments on that draft.

There are two major revisions to the November 19, 1984, package:

(1) the section dealing with extensions for phased construction
projects has been altered to provide a better explanation of the manner
in which extensions for dependent and independent multi-phased projects
are handied and the rationale for a distincticn between the two types of
projects; and

{2) a new section devoted exclusively to permits for steam generators
subject to 40 CFR Part 60 (NSPS) when the permit involves a roiling
30-day average emission limit for $02.

There have been other changes to clarify the text and respond to the
comments we received, but those changes are relatively minor compared to
the two revisions discussed above.

In particular, §f you feel that the section dealing with the rolling
30-day average NSPS for 502 should be treated as a separate policy, please
indicate this in your comments, We do not want to hold up the entire policy
in order to resclve this recent addition. We also intend to hold a discussion
on this topic at the Mid Pines NSR Workshop; please be prepared to take this
opportunity to discuss your concerns. We would like to receive all your
comments on this latest draft by July 19. Unless substantial adverse

.comment is received, we will begin review of this package for formal EPA
policy adoption.

It should be noted that Section VII of the policy, Protection of
Short-term Ambient Standards, includes new requirements for an agency which
has issued PSD permits that do not specify short-term SO7 emissions limits
to adequately protect ambient air increments and standards., In such cases,
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_ There have been othar chapges to clarify the text and respond to the
comments we received, but those changes are re1at1ve1y m1nor compared to
the two rev1suons discussad above. " : ;

In part1cu1ar if you feel that the section dea11ng w1th the ro?]wng
30-day average NSPS for SO2 should be treated as a separate policy, please
indicate this in your comments. We do not want to hold up the entire policy
in order to resolve this recent addition. We also intend to hold a discussion
on this topic at the Mid Pines NSR Workshop; please be prepared to take this
opportunity to discuss your concerns. We would Tike to receive all your
comments on this latest draft by July 19. Unless substantial adverse
.comnent is received, we will begin rev1ew of this package for formal EPA

policy adoption.

It should be noted that Section VII of\¢he policy, Protection of
Short-term Ambient Standards, includes new requirements for an agency which
has issued PSD permits that do not specify short-term SO emissions limits |
to adequately protect ambient air increments and standards. In such cases,
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the proposed policy requires the agency to revise the permit by adding
Timits which will provide such protection. For all other cases, the policy
presumes that the applicant is the party requesting a change.

If you have any questions, please contact Gary McCutchen, (FTS 629-5591).
Thanks again for your assistance in developing this important policy,
particularly the efforts of Roger Pfaff, Region IV.

Attachment

cc: B. Bankoff
8. Emison
B. Pedersen
E. Reich
P. Wyckoff
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6/85
DRAFT

PSD Permit Modifications: Policy Statement on Changes to a
Source, a Permit Application, or an Issued Permit
and on Extensiors to Construction Schedutes
AGENCY: Envirormental Protection Agency

ACTION: Proposed policy statement

SUMMARY: For several years both the Environmental Protection Agency (EPA)
and various States have issued permits for the prevention.of significant
deterioration (PSD) of air quality to proposed new and modified major
stationary sources, Some of the permits require revisions to reflect
changes in construction or operating ptans, including construction schedules,
In other cases, changes in plans have been proposed by applicants prior to
permit issuance, or after EPA has determined the source, as originally
pfoposed, is exempt from PSD review. No formal policy has been issued
which addresses how such changes are to be handled. Consequently, a source
owner proposing changes to a source has no guidelines to determine what
requirements must be meet.

Since no provisions are contained in the Act for modifying PSD permits
already issued, all the requirements of Part C and a repeat of the permitting
process appear to be necessary for changes in sources not reflected in the
originally issueg permit in order to prevent obvious circumvention. That
. is,'a new permit must be obtained if a proposed change would involve: (1)

a major modification; (2) a difference in construction or design from what

~ was originally planned, when an increase in emissions or ambient impact

would result; (3) a fundamental alteration of an emissions unit or source;
or (4) a difference in applicability, such as a source no longer being
exempt from PSD review. Today's policy proposes to provide a new and less
cumbersome route by which changes can be accommodated while ensuring the

equivalent environmental protection required under the Act. In doing so,

it extends the Atabama Power concept of de minimis to include changes which
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are so small in terms of impacts thét such changes could be excluded from
the full rigors of permit review,

The policy statement provides guidance for {1) re-examining EPA-granted
permit exeﬁptions, {2) revising any EPA-issued PSD permit or PSD application,
drncluding those administered by States which have since obtained jurisdiction
for PSD, and (3) the development of State and local agency permit revision
regulations or policies. EPA encourages States to adopt similar policy
statements concerning source changes and the processing of State-issued
permits which need revision or extension and solicits comment as to whether
such procedures should be required by 40 CFR Part 51. |

Teday's policy statement proposes to distirnguish between sources which
héve begun operation and those which have not in determining the type of
procedures used whan a proposed change will require permit revisions., A
permit revision for a source already operating generally can be treated 1ike
- any ether emissiens increase or decrease at a major source using established
procedures. For a source not yet operating, £PA proposes to group the
range of possible changes to a PSD permit into three categories, based on
their potential significance to the program: (1)} those which can be expedited
without detailed review {administrative changes); (2) those which can be
. pro;essed as pe?mit revisions after appropriate analysis (minor and sigrificant

changes); and (3) those which should be treated through issuance of a new

~ PSD permit (fundamental charges). The required analysis for permit revisions

typically would involve reconsideration of the basic decisions involved in
‘the issuance of the original permit for the units that would be affected by
-the proposed change, Separate sections on the criteria for extending the
18-month commencement of construction deadline applicable to all PSD permits

ard on handling permit revisions resulting from the use of a 30-day rolling

average SOp new source performance standard (NSPS) are also provided.
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DATES: This policy statement is ef%ective as interim guidance upon
publication. The period for initial comment cﬁ the proposal closes on
[date 30 days from the date this notice appears in the FEDERAL REGISTER].
A public héaring on the proposal will be held on , 1985, at

10:00 a.m,, in . , Denver, Colorado 80295,

ADDRESSES: Comments should be sent in triplicate if possible to: Central
Docket Section (LE-131), U.S. Environmental Protection Agency, 401 M St, S.W.,
Washington, D.C. 10460. Attn: Docket No. A-83-40.

DOCKET: EPA has established docket number A-83-40 for this action, This
docket is an organized and complete file of all significant information
submi tted to or otherwise considered by EPA. The docket is available

fdr public inspection and copying betweer 8:00 a.m. and 4:00 p.m.,

Monday through'Friday, at EPA's Central Docket Section, A reasorable
fee.may be charged for copying.

FURTHER (INQUIRIES: For further dinformation, corntact Gary McCutchen, . .
New Source Review Sectior (MD-15), Envirormental Protection Agency,

Research Triangle Park, North Carolina 27711,

SUPPLEMENTAL INFORMATION:
I. BACKGROUND
A policy is needed to maintain the basic integrity cf the PSD permitting

process required by the Clean Air Act when requests are received to revise,

~add to, or delete conditions on issued permits or information contained in

a complete application. A rigorous preconstruction review for PSD would
ultimately not be effective if sources could readily obtain subsequent
‘relaxations to their permit conditions under a lax policy for permit revisions,
For example, the Act cleariy intends state-of-the-art application of best

available control technology (BACT) by PSD sources, but a lax policy for
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subsequent proposed changes could uédercut the envirormental protection
offered by the original BACT determinations. |

When EPA revised its PSD regulations in August 1980, the Agercy deferred
the deveioﬁment of guidance goverring its PSD "permit modification" process,
i.e,, the procedures by which proposed changes to a source, application or
permit would be handled. Since then, the Regions and States have handled
requests for such changes on a case-by-case basis. These involve & broad
variety of redeterminations of exemptions from permit requirements and
permit ¢hanges, both minor and important, arising from sources which are
already operatiﬁg as well as those on which construction nas not yet commenced,
This has naturally led to a variety of decisions across the country and,
hence, creates confusion and inefficiency in the permitting process for
EPA, industry, and the States., A natiorwide policy is recessary to assist

all parties in dealing with PSD source changes and the need for PSD permit

cooravisionsein-a consistent manner, In addition, such a policy will . serve. to-

establish a firm policy framework which resolves guesticons of legal risk
wher a judgment is made that new permits are not reqguired.
Current policy requires that a new permit be obtained if a proposed
change constitutes: {1) a major modification; (2) a difference in construction
or gesign from what was originally planned, when an increase in emissions or

ambient impact would result; (3) a fundamental alteration of an emissions unit

~or source; or (4) a difference in applicability, such as a source no longer

being exempt from PSD review. Today's policy proposes to provide a new

and, ess cumbersome route by which changes can be accommodated while ensuring
-equivalent environmental protection. In doing so, jt extends tne Alabama
Pover concept of de minimis to include changes which are so small in terms

of impacts that such changes could be excluded from the full rigors of

processing.
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Due to the similarity between major and minor "source modification®

H

and "permit modification," it is important to establish a terminology

which will not be confused with existing PSD terms and which can be used
COﬂSiSteﬂtiy and precisely to describe the situations and actions regarding
-this policy, Therefore, the term "permit modification” will not be used.
Instead, the following terms are used to describe this policy.

A "change" refers to the proposed or actual alteration of an application,
permit, or source, or some combiration of the three. An application for a
proposed change initiates Agency action if the application s complete.

Whern the prOposéd change has actually been made, the altered source, permit,
or application is referred to as "changed” or "revised." Changes are classified
aécordiﬂg to the effect they would have on the reviewing agency's assessment

of the source. In order of increasing importance, changes are considered:

L. Admiristrative., Arn administrative change invoives no increase in

-epther emissions of-dmpacts -and no fupdemental change in-either the source -+~ . =
or one cf the emission units at that source. Application or permit revisions
may be necessary, but additional review or analysis would not normally be
required; examples are typographical and company name changes. One exception

1s the extension of commence corstruction dates, which may require a limited
~additional review consisting of BACT reanalysis and public participation.

2. Minor, Minor changes require revisions to permit applications or

'. issued permits and a certain amount of additiornal review and analysis, but

do not constitute either a fundamental or significant change. Emissions or
impacts increase as a result of miror changes, but not above the significance
‘level,

3. Significart. Significant changes are changes where one or more

pollutant emission jncreases exceed the applicable significance level(s)

but which do not constitute a fundamentallchange. Major modification
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review level is triggered unless thé affected source is not yet operating;
significant changes at preoperating sources aré considered application or
permit revisions.

4. Fundamental. A fundamental change is so basic in nature (size or
type of source or emissions unit), regardless of the net emissions or impact
differences, that the changed source or emissions unit is considered a new
source or emissions unit and thus triggers a totally new parmit review, A
fundamental change could even result in an emissions decrease but still
require the owner or operator to obtain a new permit. Examples include
proposing a kiln in place of a dryer and proposing a 500 TPY unit in place
Cof a 100 TPY unit.

The effect of a change depends in part on the status of a project.
Pﬁoject status milestones are:

1. Exempted from PSD review

)

o Rregconstruction PSD permit application submitted.

3. Preconstruction PSD permit issued, but source is not operational
{also, the applicability of new PSD rules is affected by whether construction
of the source has commenced)

4. Preconstruction PSD permit issued and source in operation

The results of various combinations of changes and source status are
summarized in Table 1. A procedure for determining which result is applicable
~ to a specific source is diagramed in Figure 1. Note that both Table 1 and
Figure 1 can only summarize this policy; more detailed information appears
in the text.

II, AGERCY JURISDICTION
Today's policy covers all PSD applicability decisions and all PSD

permits originally issued by EPA. This includes those PSD applicability

decisions and permits which are still under Agency jurisdiction, as well
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as the applicability decisions and ;ermits issued by EPA which subsequently
come under State jurisdiction as a part of PSD program delegation or SIP
approval,

The Aéency intends that today's guidance also be used as a model for
States developing their own permit revision processes for PSD, nonattainment
area {Part D of the Clearn Air Act) and other new source review purposes.

EPA believes that regulations governing proposed changes to sources, permits
or applications are needed as a legal alternative to having to issue a new
permit for all except certain administrative changes., EPA solic¢its comment
on the need for.separate 40 GFR Part 51 regulations requiring State adoption
of a similar policy to ensure the credibility of 5tate PSD programs, as well
as the reed to extend this policy to include norattairment area major sources

and major modificatiors. As a minimum, EPA believes that state-of-the-art

v

pest achievable control techrology {BACT) should be guaranteed by any State
rezvalustion. of PSP applications and permits,.
I1l. CULASSIFICATION AND REVIEW OF CHANGES

There are two primary factors to consider in determining the scope of
review to be imposed upon a source ir response to a proposed change, The
first of these involves the significance of the proposed change; the more
sigpificant the_change, the more involved the review wiil be. Four levels

of change have been identified {administrative, minor, significant, and

© fupndamental), leading to the same number of (but rot always corresponding)

levels of review stringency: amendment, revision, major modification and

rew permit., A second factor, stage of source deveiopment {whether the

source has been issued a permit, whether the source is operating and, in
certain cases, whether construction has commenced), is critical in determining.

what action is required and whether any of the origiral increment allocation

(for particulate matter and sulfur dioxide) is preserved. For reasons
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‘expéained below, various changes by 2 source that is not yet operating can
reasorably be treated in a more siringent manﬁer than would the same activity
by a source already in operation,

(A} Stage of Source Development

EPA proposes to classify some PSD-related source changes differently
depending on whether the change is for a source that has already begun
the operation authorized in its PSD permit. This difference in treatment
between sources not yet operating and those already doing so is based on
several factors: (1) a project in its earlier phases is much more flexible
than cne aiready operating; (2) the company's commitment to the project
prior to operation is less clear and its position regarding further changes
af a plant which is not yet in operation differs from that of most existing
sources:; and {3) ths test of whether a source can operate and produce a

oroduct ynder the origiral construction plans eliminates a great many

wepnesibiiities. of  obvious cidrcumvention.of the reguliations., -Treating . an -
; ]

operating source as essentially having completed the permitting process
eliminates the burden of uncertainty on the company of constartly having to
evaluate proposed projects in tight of changes made years ago. Today's
policy ackrowledges these factors by typicaliy imposing & less rigorous
process for proposed changes at operating PSD sources., EPA solicits comment
on the reasonableness of this approach and on whether other events such as

© commencement or completion of cornstruction shouid have some greater standing
in a final policy. 1t should be noted that commencement of construction
already confers an exempt ("grandfather") status to a source not only in
LFR Parts 51, b2, and 60, hut also in this propqsed policy when determining
whether newly-issued rules are applicable (see below).

1. Pre-operational Securces, An application for a change to an

application or permit for a source not yet in operation would gererally
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prompt rearalysis of the proposed p;oject as if the original application

had been submitted in that form. However, somé changes would be corsidered
sufficiently unimportant that they could be treated as application or permit
amecdments; these are termed administrative changes. Other changes would
be important enough to prompt the need for a revised or new application

or permit, and could require additional review actions. These various
levels of change are discussed in detail in the next section.

For applicatiorn and permit changes reguested prior to operation, EPA
is proposing that the changes be haﬁd1ed as part of the initially permitted
project, rather than as new projects. The Agency is concerned that changes
that are individually small would be accumulated such that a cumulative
sigrificant change would not be given the full review that such a change
should receive, Thus, even a de minimis increase in a poliutant can be

subject to PSD review if that poliutant would be significant when addzd to

=previous ingreases o o {This. iswfurther . explainag.below under {B)2. Revisionse).... o

Ir order for EFPA to treat such a chanrge as a new project, and not as part
of the already permitted project, the applicant would be required to make &
demonstration that the two projects are physically independent and were
considered to be separate projects for planning purposes, If the reviewing
agency concurs ;hat the new project is a separate project, the change can

then be treated as such. These criteria are identical to those used for

~ judging separation of projects already constructed (see below). The onty

difference is that EPA initially presumes that a change at the site of a
ronoperating source is not a rew project.

2. PSD Sources Already in Operation. Applications for changes

which would affect sources which have already been issued PSD permi ts and

been placed in operation have generally been treated the same as applications

to change any existing major stationary source. That is, if the change is
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significant, it constitutes a major modification, as defined at 40 CFR

Part 52.21, and a complete PSD review is required; if the change is not
significant, it does not constitute a major modification and no PSD review
appiies. Under today's policy, changes will instead be processed in the
~marner described in the next section.

The ornly exception to the approach described beliow arises from the

;eed to aveid c¢ircumvention of the reguiatiorns: if the proposed change
shoutd reasonably have been part of the initial project rather than a
separate project, it should be evaluated as part of a new total source
impact rather than as a separate action. At times, such proposed changes
take the form of "separate" sources or even projects involving more than
one source, However, if the reviewing agercy judges that such sources or
projects are part orf the same project covered in a previous PSD asplication,
‘tha changes should be treated identicaily to changes for sources which nave
conotovel beguncoperation.  This must be. determined by the-reviowing agemgy .. oo
or a case-by-case basis, takirg into account whether the proposal represents
charges at the source which are physically independent of the original
project, and whether the applicant can provide documentation to show that
plarning of the second project occurred after the plarning for the first
project, Thus, if a PSD-permitted boiler has been constructed, and the

owner then applies for a de minimis increase in S0p emissions from the

" boiler, which in the judgment of the review agency should have been & part

of the origiral permit application, the requested change cannot be treated
as a new application (and therefore be exempt from review because it is de
minimis). 1t will instead be subject to each PSD review element within the
permit revision process as described below, Conversely, if the applicant

applies for a new processing unit to be used in a completely separate
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producticon area of a chemical plant, this application can be treated as a
new project and exempted from review, if de minimis.

(B) Levels of Review

1. Aﬁendmeht. Changes to a permit or appiication are classified as
amendments if they are administrative in nature and result in no increase
ir ejther the emissions or the air quality impact of a PSD source. In
addition, reither the nature nor the size of the source or emissions unit
can be altered to the extent that the change would be considered fundamental,
Amendments may be quickly processed without any major reevaluation of the
decisions origirally made in permitting the source, Exaﬁp]es of the type
of change which would often be treated as an amendment include companry name
or operator changes, requirements for more fregueni monitoring or reporting
by the permittee, correction of typographical errors, emission decreases
{although such decreases, to De used ir retting or tradirg, must be cacefully
megocumented). and minorowording clerdfications. - 1t should be noted that a-
fundamental change (see below) may also result in no increase in emissions
or impact, but cannot be treated as an amendment.

The lack of emissions and impact increases for an amendment results in
little or no revjew. Proposed amendments (which are nearly always administrative
chagges) to applications and permits do not require any reanalysis of the

basic review originaliy submitted and need not be subject to public participation

'. requirements as a gsnerat rule, However, the Agency emphasizes that there

may be instances where changes which are normally administrative may be
sufficiently important that the reviewing authority determines that review
or public participation is,necessary, €.G., a change of ownership of a
proposed source to a company which has been involved in highly controversial

projects or has received public attention as a result of the marrer in which

other air pollution sources owned by this comparny were operated.
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Ore administrative change which always receives some level of review
is the extension of commence construction dates. Such changes constitute
amendments but must be reviewed to ensure state-of-the-art BACT; in addition,
it is usuafly appropriate to seek public comment on the proposed extension,
since other potential new sources may be affected., A more detailed discussion
of this type of change appears in Section VI below.

2. Revision, The term revision encompasses the review level required
for the large majority of minor and significant changes at all preoperational
sources and at existing (operating) major stationary sources which do not

gualify as "major modifications," as defined by the PSD regulations, or as
fundamental changes. Revisions include, in the case of operating sources,
most charges involving corstruction or charges in the method of operation

of a source, inciuding control equipment, that do not produce a net significant

~opoystical .chenge or-change in. the-method of operation at.ar operating SOUrCe. - o

usually constitutes a major modification as defined in the rules and is
processed as such, [t should be noted that there is a distinction between
(a) modifications (as defined in the PSD rules) which are not subject to
NSR, and (b) changes (whether requested or necessary) to a permit or permit
app}ication. A change which does not result in a significant net increase
in emissions is not considered a "major modification" and is not subject to
PSD; however, the change may require (or the owner may request) a revision
of the source permit {or application). In such cases, the reviewinrg agency
may corsider some level of reanalysis and review necessary before revising
-the permit or accepting ar, application revision, For example, a source may
want to change a solvent used in one of its processes, with no increase in

emissions, but the permit specifies the solvent to be used, Before revising

the permit to allow use of the new solvent, the reviewing agency may decide
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to repeat public comment if the rew solvent js more odorous or toxic than
the current solvent, repeat the impact analysis if the new solvent is more
reactive or toxic than the current solvent, or revise some other component
of the existing analysis.

Despite the possibility of a revised analysis, nonsignificant emission
increases do not constitute the type and degree of review.to which major
medifications are subject, In many cases, it is anticipated that 1ittle or
no revised analyses will be required of nonsignificant emissions increases.,

On the other hand, changes to permit (or application) parameters which the

review agency considered important erough to include on the permit (or rely
uporn in the application) should certainly be subject to review before those
pa%ameters are revised.

The term revision also encompasses the Tevel of review of most candidate
spplication and permit changes which are proposed at sources which are
snonoperadiong . witherespect to construction -approved in- their PSD-permits
The only exceptions are those changes which are admiristrative, or which
are 50 great that they require a totally rew PSD review (fundamertal changes).

Once a change is classified as requiring the revision level of review,
it is screered to determine which elements of PSD review now apply and to
whap extent. A_revision will first require a screening aralysis o determine
whather existing analyses addressing the PSD requirements are still accurate
07 whether there is a need for revised analyses. Major components of the
new source review inciude BACT, ambient impact aralysis, monitoring reguirements,
additional impacts aralysis, Class I area protectior, and publtic participation.
A full description and explanation of these review components is contained
in the August 7, 1980 FEDERAL REGISTER (45 FR 52676). Depending upon what

change is proposed, this screening may be very simple, as in the case of a

very small increase in the size of an emissions unit, or very involved, as
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in the case of the addition or rep1;cement of a new unit at a preoperational
source.

The proposed change must be examined not only to see if any existing
analyses s5ou§d be revised, but also to see if any new analyses should be
performed, The criteria for requiring additional review elements will be
whether the original new source or major modification application underwent
all of the review which would have applied had the appiication been submjtted
in its revised form origirally. In addition, any new reguirements added to
the PSD requlations since the time that the original permit was issued also
coutd apply, uniess construction had commenced so as to gualify for an
exemption (as discussed below)., If there is ro circumvertion of the permit
réquirements, the revision review wouid focus on only that portion of the
source immediately irvolved in the proposed change, rather than ail of
those units previcusly reviewsd,

LB examplesis.a propesed. change.prior-to permit dsswance fo.add a-unito o -
emitting 15 tons per year of SOy to ar application for a source which |
originally provided for 100 tons per year of particulate matter and 35 tons
per year of S0o. This would constitute a minor change. Since the change

15 combined with the original application, both the new unit and the already
permi tted units must undergo each PSD review element for S0p. This is

because the original permitted level of S0p was de minimis, thereby exempting

'_ S0y from review, but the total rew level of S0p is significant (35 TPY and

15 TPY together exceed the 40 TPY threshold). However, the original application
date is used in allocating increment for the o6rigiral 35 TPY SO, emissions
‘tevel unless circumvention, of the S0z review had beer intended.

As another example, suppose a permit for a new PSD source allows

60 tons per year of S0» emissions and the source was not required to gather

precons truction monitoring data because it created a de minimis ambjent

14  EPA7APCO13311



impact., The source owner wishes tor]ower the stack which emits SO, making

total SOp impact significant. The source owner would therefore be required

to conduct a rew modeling analysis and gather representative preconstruction
monitoring‘data before the change could be approved.

In processing a revision, whether for a minor change or a significant
change, the reviewing authority must follow the same public participation
procedures noted in 40 CFR 52.21(qg) for the processing of preconstruction
PSD permits, EPA believes that the reconsideration of the conditions and
review of an existing permit undergoing revision should receive no less
an opportunity for public involvement than did the original permit application.
 This includes public notification by newspaper advertisement in the area
of the scurce. The notice would contain information regarding the agency's
preliminary determination, the expected ambient impact of the proposad
charge, the 3C-day opporturnity for written comment, and an opportunity
i¢ rearing.-. -

A proposed changs qualifying as a revision, rather than as a rew
nermit, receives certain berefits, As mentioned previously, a revision
can be exempted from any new PSD requirements that were added between the
time of the original permit issuance and the submission of the proposed
chagge if the source had commenced construction prior to the adoption of
the new PSD requirement. "Commence construction" is defiﬁed in terms of
the owner or operator having all the necessary preconstruction approvals
or permits and either having (1) begur, or caused to begin, a continuous
program of actual on-site construction of the source, to be completed
within a reasonable time, or {2) entered into binding agreements or
contractual obligations, which cannot be cancelled or modified without

substantial loss to the owner or operator, to undertake a program of

actual construction of the source to be completed within a reasonable
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time. The purpose of subjecting re;isions to rew requirements for sources
rot having commenced construction is to remove the potential benefit s
source might obtain by submitting a questionable application to reserve
increment or avoid new PSD provisions.

Another major advantage & source gains by qualifying for a revision,
pather than having to obtain a new permit, is that the source retains the
increment rights afforded by the original application or permit., Neither
rew permits nor fundamental charges to an original proposat {which by
definition change the very character or nature of a source) preserve the
original incremént allocation, because that allocation was for a specific
type and size of source at a specific location., An allocation is not auto-
matically conferred to, for examplie, a cement plant which is proposed in
Pieu of a permitted power plant,

If 2z revision being considerad by EPA would cause additional increment
Lhoobe consumed.sbayvond ~that-eriginally- allocated, today's -policy-would allow-
the additional increment consumption only when increment is available after
prior complete applications have been processed and only at the concurrence
of the State in which the source would focate or is located. If new increment
corsumption beyond the significance amounts identified in the 1978 preamble
(excluding Class 1 areas where any new impacts must be authorized by the

Federal Land Manager) would result at any point, such increment consumption

~ must also be authorized by the State in which the source would locate or is

tocated,

An especially significant issue arises from situations in which there
is competition for the available air resource: pther permit applications
and changes are pending such that the ambient ceiting imposed by the

NAAQS or increment would prevent the granting of all of the applicatiors.

In such circumstances, EPA would take a first come/first served approach
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to allocating the growth rights, subject to State approval, This means

that the original emissions growth rights would be preserved but that the
remaining growth rights would be awarded to intervening applicants filing
applications prior to the filing of the proposed change. When EPA is
implementing this policy, it will recognize the rights of complete PSD
applications filed with States which have the responsibility under their

own PSD program for future permit applicants. Any State takirg jurisdiction
of EPA-issued permits may develop alternatives to first come/first served
allocation of air resources to which EPA would generally defer; of course,
no such alternative system can allow an increment violation to result,

3. Major Modification. Operating units which propose changes that

éonstitute a "major modification," within the meaning of the NSR regulations
are subject to those requirements. Generally, this review is equivalert to
the requirements for a rew source (see below), but the review is conducted
only for the modification, not for the entire existing source. The term
"major modification” is defined as "any physical change in or change in the
method of operation ... that would resuit in a net significant emissions
increase,..." Physical changes are, in general, readily identifiable, but
changes in the m?thod of operation are often more sﬁbtie. The latter
includes such activities as removal or significant alteration of pollution
controtl equipment. For a source not yet operating, however, proposals which
woutd normally be considered major modifications would gererally under this
policy be treated as an application or permit revision (see above).

4., New Permit. Some changes are sufficiently important such that a
separate new application or permit is required, rather than a revisjon to
the existing application or permit, These are of two types. First, a

change to an application or a permitted source which affects the fundamental

pature of the source triggers the need for a new permit. A general guide
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to whether the fundamental nature of a source is being changed is whether
the proposed changes would result in either a different 2-digit SIC Code for
the source or & large increase in size. However, the reviewing authority
must use geod judgment and make this decision on a case-by-case basis.

A new application or permit is required for fundamental changes
because the proposed change would be of such major importance to source
operation that the basic permitting process should be repeated, with no
increment rights reserved. For example, a change from a dryer to a kiln
may affect a review such that different emissions control or product
recovery operations would be found to be feasible for the kiln where they
were not for the dryer under the original aralysis.
| Since it is often irappropriate to apply SIC codes to portions of
sources, this procedure cannot easily be used wher the proposed action
wodld affect only & part of an existing sourca., The reviewing authority
snoyid therefore decide on a case-bDy-case basis whether the fundamenial
rature of the permitted portion Qf the source is being charged. SIC
codes could be used as a guide to do this, For example, if a new bhoiler
is plarred or permitted at & kraft pulp miil, and the appiicart wishes to
construct a Time kiln instead of a boiler, it is clear that the fundamental
nature of the unit {the boiler) is being changed, evern though the source
{the kraft pulp mill) is rot; the lime kiln would require a rew permit,

Fundamental changes ir the size of a permitted emissions unit or source
are those changes which increase the fixed capital cost of the emissiors
urnit or source by greater than 50 percent. This could often reguire more
than a 50 percent increase in source or emissions unit size, since cost per
production unit usually decreases as the size of the unit increases.

A decision to review a change as a new permit application would

generally entajl the same data development as would the original permit
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‘app1ication, a]tﬁough the review would focus on the proposed changes, In
many instances, data from the origiral permit application could be used
to expedite the new permit review process. Additional data would of ten
be reguired for the new or changed units and all units affected by them,
If the new or changed units affect the original BACT, air quality, and
medeling analyses, these analyses would need to be revised accordingly.

As noted above, one area where the processing of certain significant
and all fundamental changes may differ greatly from that of many significant
arnd all minor changes concerns the awarding of new increment rights: sources
or emissions units involved in application and permit revisions {which assumes
no fundamental change) retain their original increment rights during the
fevision process. In contrast, a change that is processed as a rew permit
must compete for available air resources behind ary complete appiications
filed before the compiete application for the change is filed. It is important
to note that, while the permit as previously issued entitles the originral
project design to be butit, the permit does not award equivalent increment
rights to the source for any substantial shift in configuration, type, or
size of units that it might wish to construct,

If there has been much growth in an area or if the area is heavily
industrialized, air quaiity may have deteriorated so as to be near the
ceiling imposed by the increments or NAAQS. 1In such a case, a new source
permit may rnot be issuable. Consequently, either the one-year deadlire for
processing a complete application wili be controlling (EPA must disapprove
a permit if insufficient increment is available within a one-year timetable)
or, if the original permit has already been issued, the 18-month deadline
for commencing construction (assuming no extension) will force the source .

attempting to change its PSD permit to finish its original construction

plans or to withdraw its proposed change and not construct at all.
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Figure 1 outlines the process that a reviewing agency can follow in
classifying an application for a change. EPA also offers Table 1 in order
to convey summarized guidance on which of the above described levels of
review should be applied to various types of permit changes. Table 1 lists
a wide range of ways in which a source might be changed and indicates the
Agency's proposed conclusions on which forms of review would apply. It
should be noted that both Figure 1 and Table 1 are presented for purposes of
illustration; other types of changes may occur and, in addition, special
circums tances may arise which prompt the review authority to address a
change differently. The Agency solicits comments regarding other types of
gvents which should be included on the list or on the way that the iisted
items are classified.

V. CIRCUMVENTIUN

A determination by a review agency that a proposed change constitutes
coircunvention results aubtamatically.dn a-reguirement that a new permit
applicatiorn be filed, The appli;ant would be urable to preserve any of the
ircrement allocated to the original permit. Although circumvention has been
discussed in more detail elsewhere, the concept of circumventiorn within the
framework of charges to a source presents additional complexities.

An example of circumvention would be the proposed addition of a 15-tons-
per-year S0p emissions unit to a permit for a source originally proposed to
emit 150 TPY particulate matier and 35 TPY S0p. The reviewing agency then
discovers that a 50 TPY S0p unit had been planned for that source from the
beaginning, but that the appiicant had attempted to avoid SOp PSD review
(including BACT) by applying in two stages. In such a case, the original
permit is valid only for the source exactly as specified, If the applicant

wanis to change the source, & new permit application must be filed. None of

the original increment allocation is preserved; the "complete application"
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:date for the source would be the date the proposed change application was
considered complete. This policy is intended to discourage the submission of
detiberately incomplete or misleading applications through loss of any increment
allocation that resulted from such actions. However, EPA would still intend,
even in cases of circumvention, that any portion of the original application
and review which are still appiicable be retained, and that subsequent
actions concentrate on the changes to the source that result in a need for
additional review,
V. INCREMENT ALLGCATION AND PRESERVATION

Currently, EPA allocates increment on a first-come, first-served basis,
using the date a complete appiication was submitted to determire an applicant's
b!ace in Tire, The allocated increment is assigned to the specific source
{or emissions urit) and location described in the permit and application;

1t carnot be used by the applicant for ancther source, even if the second

[t

=source s . planned at the same location, rorecan it be used for the sam
of source at a different 1ocatio$.

For example, assume a permit has been issued for a cement plant at
Location A, with an anticipated Class Il {plant boundary) 24-hour total
suspended particulate (TSP) impact of 40 micrograms per cubic meter (ug/m3)
ard a nearby Class I 24-hour TSP impact of 2 ug/m3. The increments reserved
for the cement plant are the 2 and 40 ug/m3 Class I and Il impacts. If the
owner decides instead to construct an asphalt plant at Location A, the
increments assigned to the cement plant are not “preserved" for use by the
asphalt pltant, The owner must submit a new application for the asphalt
plant, receive a new date of submittal of a complete application, and try
again for an increment allocation. (In fact, without today's policy even

minor changes to the cement plant could result in loss of the ailotted
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increment, since'the increment use s assigred to the source ard location
exactly as specified in the permit and application.)

Similarly, if the cement plant owner decides that location B would be
a better place to construct than location A, the increment allocated to the
cement plant at location A is not preserved for use at location B. The
owner must submit a new application for location B and this new date of
submittal of a complete application is used to establish the first-come,
first-served increment allocation.

In addition, current policy does not provide any increment allocation
for proposed sources which at first are exempt from PSD review but become
subject to PSD review at a later date due to a proposed change, For example,
éssume a listed Source A {major at 100 TPY) is estimated to emit 85 TPY of
SO0, The owner sudbmits an application to the reviewing agency, is toid
that the source s exempt from PSD review, and proceeds to obtain all the
wecesyary Stete aade localy agency permi s androommence “Constructi oy At e
this point, the owner discovers that SOp emissions from this source will be
115 TPY SQp rather than 85 TPY. Assuming that there is no irndication of
attempted circumvention, the source under current policy must still reapply
and, even though already under construction, the new application date is
used to allocate increment. If another application for a large SO source
had been submitted between the first and second Source A applications,
Source A may be denied a permit despite the construction costs already
committed to the project. Today's policy, in contrast, provides in certain

f

cases for the “preservation" of increment that had previously been allocated
to a source if (1) the proposed charnge is not fundamental, and {2) there
was no intent to circumvent new source review provisions,

Preservation of increment refers to the retention by a review agency

of the original complete application filing date in determining allocation
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of increment on a first-come, first-served basis. 1In other words, this
policy specifies that for administrative, minor, and significant changes,
the origiral complete application submittal date is used to allocate increment.
However, the preserved increment is based on no more than the original
emission rates and ambient impacts. If the revised emission rates or
ambient impacts increase, only the "origiral" portions of the total new
rates and impacts are preserved; the increases are allocated on the basis
of the date a compliete appiication for the proposed change was submitted,
It the revision results in emission rates or impacts iess than the original
levels, the remaining portions of the original rates or impacts are no
longer preserved; tnis is because this policy is not intended to provide
frading or netting credits to a proposed source, The only intent is to
reserve a gualifying source's piace in line for incremernt allocation,

As an example, assume Source B suomitted an original complete application

RO I0 G TRY 802000 January - 2y 01986 5 Onefugust 15,01986 ¢ before a permit . o e e

has been issued, Source B files a complete applicaticon for a charge which
would increase 507 emissions by 55 TPY, to a total 330 TPY SOp. On a first-come,
first-served basis, increment from Source B is allocated using the following
dates:

Jaruary 20, 1986 - 275 TPY S0p

August 15, 1886 - 55 TPY SOy
Note that the source's place in lire for the origiral increment is based on
the origiral application date, but that subsequent increases in emissions
are allocated based on the date the application for the increase was filed,
Source B, under today's policy, would not be competing for all 330 TPY SO
emissions on the basis of an August 15, 1986, incremert aliocation date as

would nave been the case under current policy. Instead, Source B competes
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for only the 55 TPY S0y additional increment on the basis of the later
August 15, 1986, application filing date.

Sources which had previously been exempted from PSD review present a
particularly difficult situation. These nonmajor sources consume increment
but, unlike major sources, are not ailocated increment. Today's policy,
however, allows increment allocation preservation for sources which, as a
result of a proposed administrative, minor, or significant (but not a
furndamental) change, would become major as long as no circumventior was
jintended., Such sources would have increment allocated for the original
emissions rates on the basis of the original (exemption) complete application
date and the additional emissions rates on the basis of the proposed change
ﬁomplete application date. Thus, the original source, even though exempted

from PSO review, is eligiviz Tor some degree of increment preservation,

This policy is intanded to apply to sources which have not yet completed
e CARSLOUCTIOR - The PED rutes providesthateexemp ted. {miner™) gourees not . v
subject to PSD do rot bacoms subject to PSD until their emissions exceed the
threshold limits and they then propose a major modification (with ore exception:
a modification to a minor source which would in itself qualify as a major
source will result in PSD review), but this does rot address proposed changes
to a source prior to compietion of that source,

Since increment preservation using first come, first served, relies
10 3 great extent on the date of submission of the original application,
this is a particularly important date to document. Owners and operators
wno feel that & source is exempt from PSD review are nrevertheless encouraged
to promptly submit complete applications for the State permit or for the

record, even if they have already been informed verbally that a source is

exempt, because the submission date establishes increment allocation priorities.

Without a clearly documented original complete application date, this policy
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would be difficult to apply. In cases where the date a complete original
application was filed carnot be determined, EPA will use the date construction
is commenced.
VI, EXTENSION OF 18-MONTH COMMENCEMENT OF CONSTRUCTION DEADLINE

Ore permit revision topic that deserves special attention is extension
of the 18-month commencement of construction deadline. The subject regulation,
40 CFR 52.21(r){2), states that "Approval to construct becomes invalid if
construction is not commenced within 18 months af ter receipt of such approval,
if construction is discontinued for a period of 18 months or more, or if
construction is not completed within a reasonable time, The Administrator
may extend the 18-month period upon a satisfactory showing that an extension
is justified, This provision does not apply to the time period between
cons truction of the approvad phases of a phased construction project: each
phass must commence construction within 18 months of the projected and

caonrayed commencementedate.’

o

1t is important to rote that the Clean Air Act and 40 CFR Part 51
regulations do not expressly include the 18-month deadline. Therefore,
those States that have taker over the PSD program through SIP development
are rot required to have the particular 18-month deadiire in questfon.
However, those States to whom the PSD program has been delegated are
reguired to implement the 18-month deadline, since a delegate State is
implementing the Federal regulations.

Often it is difficulit to determine in the preconsiruction phase how
all aspects of the construction plan will develop. Many of the permits
jssued in the earlier part of the PSD program are maturing as projects.
Consequently, the EPA has received several industry requests for various

adjustments to their permits and construction schedules. These regquests

are usually based upon chanrges in the economy, weather, or consumer consumption
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in areas such as~energy. EPA is responding to this need by interpreting

the regulation and proposing the policy articulated here for reviewing
extension requests. Effective implementation of these provisions is especially
important in view of the prospects for economic growth,

The showing which & source must make in order to receive a permit
extension has been a longstanding problem. Various approaches have been
advocated, ranging from a stringent standard, such as impossibility in
the legal sense, to such lesser showings as economic impracticality. FEach
of those approaches presented varying degrees of subjectivity and certain
difficulties of factual analysis. Today's policy avoids those difficulties
by providing extensions to virtually all good faith applications for extensions
ﬁo which the affected States do not object. A good faith effort must fnclude
a cartification that the company currently plans to commence construction

by a specific date that usually should fall within the requested extersion

rperiodybu b may extend  Turtherintes the fulture (Pt ris st within what - -

the review agency considers a reasorable period of time. The intent of
this is to discourage situations where & source may rot plan to actually
commence construction for a number of years but continues to tie up increment
and consequentiy prevent growth which could occur immediately.

Previous decisions often allowed a source making the threshold showing
of justification of an extersion to proceed without further aralysis,
There are persuasive reasors for reopening certain portions of the permit
review, such as BACT, when a permit is extended. As described below,
today's policy expressiy provides for this further analysis. Providing
extensions more readily but reguiring more substantive review of those
extensions presents a reasorable compromise that simplifies the policy

while assuring important environrmental protection,
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The Clean Air Act requires review of new scurces to be timely. This
is especially important for key elements of review such as BACT determinations
and ambient impact assessments. Consequently, there must be limitations on
the period granted in which a source can construct without an updated
review. In particular, BACT is an independent requirement under the Act
ard the Act contemplates that the BACT be current for the period in which
the source's construction is actually commenced, Simitarly, ambient air
quality can change considerably, rendering inadequate an assessment performed
at an earlier time. This policy generally outlines a method which addresses
concerns about the consistency of extension requirements across the country,
wnile complying with the Act's requirement that certain PSD determinations
Se timely. It is emphasized that timely requests for extensions or other
modifications are the responsibility of the source, A permit will
automatically cease to exist i7 a request for extension is not received
hefore-dts.cexpiration dateo~ In theecase of=a.later request, a new permit -
application must be filed.

Today's policy proposes that candidate permit extensions must meet
the following tests for substance and processing in order to be issued:

A. BACT Reyiew. EPA believes that irn many cases the original BACT
determination would still qualify as BACT if it were reviewed. This is
especially the case since consideration during a BACT reevaluation is
given to the costs that would be incurred in changing plars and equipment
purchases if a different tecnnology were employed. These costs and time
delays may be prohibitive if construction had already commenced and the
source was not designed to accommodate new state-of-the-art control technology,

but EPA notes that there will also be cases in which alteration of construction

plans is feasible., This could well be true of long-term, multi-unit projects

for which major improvements in BACT have occurred and the expanded construction
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time frame has p%oven conducive to such project a%teratﬁoﬁs. However, EPA
will require a BACT reevaluation on all extension reguests to the extent of
reviewing EPA's BACT/LAER Clearinghouse. The original BACT determination

can be assumed to remain appropriate, even if construction has not commenced,
if no significant state-of-the-art advancement in BACT is poted from EPA's
BACT/LAER Clearinghouse data or from the subsequent public comment period,
and rot more than five years has elapsed from the time of the original BACT
determination.

B. Additional PSD Review Requirements. Other aspects of PSD review

such as increment rights ard air quality impacts will be assumed to remain
valid unless adverse commerts are received from affected State(s), Federal
Land Managers, or other interested parties during the public comment period,
since subsequent growth irn the area should have considered the impacts of the

perint tied scurce. Adverse comments, 1T not reasorably addressed hy the
P Y

~applicent, willtypically. tnigger.the need for-a.corference among -EPRA,. Ahe v v s

applicant, the affected State(s)? and other interested parties such as
Federal Land Managers. The conference may be combined with the public
participation requirements for extensions. The State is responsible for
ensuring ‘that interim source growth in the area of the permitted source has
not caused sufficient degradation of air quality to the extent that operation
of the source requesting the extension would cause or contribute to increment
or NAAQS exceedances; reither extersiors of issued permits nor issuance of
additional permits is allowed when they would cause or contribute to such
exceedanrnces, [f the State inadvertently fails in this regard, it is responsible
for remedying any subsequent violations by obtaining sufficient emissions
reductions ir the area. The State is also responsible for indicating

whether an extension consumes all remaining increment, thereby prohibiting

issuance of permits to other possible sources in the area., A source will
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rot be subject to any other aspects of PSD review beyond those mentioned
above.

C. Duration of Extension, EPA's regulations do not state the maximum

length of extension which can be granted. In practice, EPA's Regional

Of fices have used 18 months as the norm and, in certain instances, have allowed
lTonger extersions. Due to concerns of growth rights and public participation,
EPA will presumptively 1imit extensions to durations of 18 months, or less,
with renewal possiblie., This allows industry the possibitity of multiple
extensions if necessary but ensures that the impacted State(s) and public

have control of their air resource and growth rights and that state-of-the-

art BACT will be employed.

D. Pudblic Comment., The Clean Air Act particularly emphasizes the

importance of public comment on matters affecting air resource consumption,
Tharefore, EPA will require the same public participation procedures for

co@2X NS A0N neques 15435 noted ebove for spermitomodifications . including B s o
minimum 30-cday public comment petied.

E. Extension of Later Units of Phased Multi-Urit Projects. Phased

multi-urit projects are considered either dependent or independent by EPA.
ir a footnote in the preambie to the 1978 firal PSD reguiations (43 FR
26388), EPA defined the difference between these types of phased projects:

"The dependence of facilities within a source will be determired on

an individual basis. Two or more facilities will gererally be considered
dependent if the construction of one would recessitate the construction
of the other facility(ies) at the same site in order to complete a

given project or provide a given type {not level of) service. A kraft
pulp mill is an exampie of a source with dependent facilities, whereas

a three-boiler power plant is a typical example of a source with major
jndependent facilities."

The purpose of this approach was to differentiate between those phased

projects which would be "grandfathered” (i.e., not subjected to new PSD rules)

and those which would not, Dependent phased projects were considered fully
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committed as soon as construction'begaﬂ, so all of the dependent facilities

were accorded the same status; if construction on the first phase of a dependent
nhased project commenced by an applicable grandfather date, then all of the
dependent facilities were considered grandfathered even if construction of

those phases of the project had not yet commenced. Conversely, each phase

of an independent phased construction project had to individually commence

cons truction by the grandfather date to be grandfathered, Thnis approach to

phased projects was upheld irn Alabama Power Co. v. Costle,

The 1978 preamble also states that EPA does not generally intend to
Timit the time for construction of phased projects, but does intend to
raquire commencement of construction of the first phase within 18 months of
permit approval and of subsequent phases within 18 months of the date
apgproved in the permit, Breaks in censtruction, as with single-phase
projects, cannot exceed 18 months. These reguiremerts appear in 40 CFR
cRart 82,21 (r421 s where extansions.ef -the time period between consirustion.
of different phases cf phased cohstructicn projects are not atlowed.

The Utilities Air Regulatory Group (UARG) has petitioned EPA to delete
the portion of the regulation Timiting extensions of permitted construction
intervals between phases at phased construction projects, Since the regulation
could be interpreted as aliowing for extension of the construction commencement
deadiine orly for the first phase of independent, multi-unit projects, and
since most utility comstruction projects are phased indeperndent multi-unit
arojects, UARG is concerned that the regulations prohibit extensions for
later phases of these utility independent multi-phase projects.

In response, EPA provides the following clarifications. First, it is
EPA policy that both dependent and independent phased projects may obtain a

single comprehensive PSD permit for all phases of the project. A single

permit offers an applicant the advantages of reduced paperwork and assurance
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that the entire broject {(rather than only a portion of it} is permitted,
Since comprehensive permits apply to projects which are often large and compiex,
such permits should specify at least two items that are not needed in permits
for single-phase projects. These items are:
(i) Which BACT determinations will be reassessed prior to commencement
of construction, and
(i1) The date by which later phases {but not necessarily the initial
phase) of fhe project must commence construction.
BACT review (and redeterminations of BACT as appropriate) is required by
40 CFR 52.21(j){(4) at the latest reasonable time which occurs no later than
18 months prior to commencement of construction of each independent phase
df a project, so inciusion in a permit of the BACT determinations which will
be reassessed is rol a requirement for being able to conduct such a reassessment,

Mowever, the inclusior of this information in the permit provides the

waOWrens oparaton,the inspectan,and-the public-advance notice.nf the infente o v oo

of the review agency to conduCt such a reassessment.

The commence construction dates ir the permit cannot be extended using
the mechanism embodied in 40 CFR 52.21(r}(2), but this does not mean that
such dates are unchangeable, In fact, those dates can be changed, but not
by the granting of extensions. Sirce these dates are a part of the permit,
charges to the dates require a permit change, which will usually be considered
an administrative change {albeit orne which normally should include BACT review
and public participation)., The "projected and approved commencement date"
referred to in 40 CFR 52.21(r)(2) is the date which appears in the permit,
a date which can be charged by revising the permit., The procedure for
changing commence construction dates which are embodied in a permit js

the same procedure used for any other permit change, as outlined in today's

policy. The initial phase commence construction date is extendable using
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the 40 CFR Part 52.21(4){2) procedure uniess that date is a]sﬁ embodied in
the permit, When embodied in a permit, even the initial phase commence
construction date can be changed only through a permit change.

The above policy concerning the initial phase commence construction date
may appear to conflict with 40 CFR 52.21(r)(2); it does not. The intent of
40 CFR 52.21{r)(2) is to establish an automatic 18-month expiration date
for permits, with provisions for extending the expiration date on a case-
by-case basis, For phased projects with a single comprehensive permit, EPA
presumed that commencement dates for each phase of the project, except the
initial phase commencement date, would be incorporated into the permit.
Tharefore, initial phase commencement date changes would be handied with
a 40 CFR 52.21{(r)(2) extersior, and subsequent phase commencement dates
would be handied through permit changes, This acknowsdges and preserves

L b
th E
h

iegality of the conditions specified in a permit,

i)

validity and

~Lffor.some. reason,.such as a.long olanning.lead time on a compliex. ..
project, the initial phase commencement date is longer than 18 months but
still within a reasorable period of time (e.g., 2 years and 6 months), the
review agency may specify the initial phase commencement date in the permit,
keeping in mind that the source is granted 18 months beyond this date to
actually commerce construction, Alternatively, the review agency may specify
the permit expiration date in the permit, The expiration date simply includes
the initial 18-month grace period; it is determired by adding 18 months to
the commence construction date and avoids the confusion that could result
when dealing with the commence corstruction date alone, The specified date
in the permit takes precedent over the "automatic" 18-month expiration based
on the permit issuance date, but in doing so renders the permit ineligible

for the 18-month extension process described in 40 CFR 52.21(r)(2); a permit

change is required to change a commencement {or expiration) date that appears
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in a permit. Thére is an exceptidn to this: if the date specified in the
permit for the initial phase of a project is simply the expiration date of
the permit (the commence construction date plus the 18-month grace period),
then that date is assumed to be in the permit for information purposes,
does not make the source ineligible for 40 CFR 52.21{4)(21) extensions,
ard does not need to be changed to grant extensions of the expiration date.

For some projects, the commence construction dates for each phase may
have beer included in the application or other materials, but may not appear
in the permit. 1In such cases, the commencement dates for each phase are
those dates which the review agency used in evaluating the impact the
source would have, Nearly always these will be the dates submitted by the
épplicant in the application, and these commencement dates are changed by
following today's policy on changing applications and permits., As a part
of any such change, review agencies should not only revise the dates in the
application, hut-alse-inglude-the extended-commencement or -expiration.-dates - .
ina revised permit,

Independent phased multi-unit projects have the option of having
separate permits for each phase; dependent phased projects do not have this
option, beacause gil phases of a dependent project must be completed for that
project to operate as intended. Separate permits for each phase of an
independent phased project are treated for processing purposes as if each
permit was for a separate facility, with independent commencement dates,
BACT determinations, enforcement actions, etc., Separate permits may increase
paperwork, but in return provide an applicant with the option of proceeding
with plarring on a project orne phase at a time,

The concept of "separate" permits versus a single comprehensive permit

is more a matter of the manner in which the phases are treated than the

physical manner in which the permit is issued. A single comprehersive
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permit, for examﬁ]e, could consist of a number of permits for various
emission units and phases of the project, with possibly a general permit

to address cornditions common to all the project facilities. Conversely,
“separate” permits for an independent phased project may phyéica%ly consist
of a "sirgle" permit which nevertheless treats each phase separately. Of
course, EPA would presume that single and muitiple permits were what they
appeared to be unless there actually existed some clear basis for treating a
single permit as a set of separate permits, and vice versa.

The reason for distinguishing between dependent and independent phased
projects 1ies in the applicability determinations when new or revised PSD
ruies become effective after construction commences on the initial phase,
5ut before construction commences on the last phase. All phases of dependent
pnased projects are grarafathered [not subject to the new or revisad PSD
rules if construction on the project (usually the first phase) had commenced

+F

=aprior tor theraffactiv

1.77‘
i

construction had occurredd., In contrast, each phase of an independent
pnased construction project must individually commence construction by. the
prescribed grandfather date(s); any phases which had commenced construction
would rot be sub;ect to the rew rules.

Since the concern expressed by UARG appears to be addressed toward
multi-unit power plants which may have been permitted as deperdent, rather
than independent, multiphased projects, today's policy offers independant
phased project applicants an opportunity to convert (or otherwise obtain
acknowledgement from the review agency of such change in project classifi-
cation) & dependent multiphased project permit for that project into independent
multiphased project permits with full preservation of the increment allocated

by the origiral permit, as long as no increment or NAAQS exceedances would

result. This conversiorn {but not any simultaneous or subsequent reguests
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for other actioné, such as extensions) would be carried out without additional
PSD review requirements, such as review of BACT, although such conversion

does not abrogate any other authority either EPA or other review agencies

have to reasssess permit analyses. In particular, this conversion would

not allow circumvention of the BACT review prior to construction of each
irdependent phase which is required in 40 CFR 52.21(j)(4).

UARG also expressed concern regarding the time taken by review agencies
to decide whether fo grant construction date extensions, citing a case where
an applicant felt forced to initiate construction simply to protect the
validity of the permit because no response to the request for an extension
nad been received. Although the new policy described above of providing
éxtensﬂons to virtually all good faith applications should resolve this
problem, EPA shares the concern of UARG that such "forced construction" be
prevented. Therefore, today's policy will also incorporate the following
approach in handling SUch Peques s ot e
(1) A source has an obligation tc provide sufficient time for an agency to
review requests for extension of a commencement of construction date. There-
fore, such requests {including adequate documentation) should be submitted
to the review agency at least six months prior to the date on which the
permit would become invalid (the scheduled commencement of construction
date nlus 18 months),

(2) EPA will make every effort to respond to such requests within three
menths of the date the request for an extension is submitted..

(3) If a request was submitted in accordance with paragraph (1)} above,

ard EPA has not responded within the three-month time period indicated

in paragraph {2} above, then the permit invalidation date will be considered

extended automatically in such a manner that an applicant will always have

at least three months between the date on which EPA does respond and the
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rew permit invaiﬁdation date, The three months provides the appiicant time
to either commerce construction or take other action, This policy does not
apply if the applicant does not meet the obligation expressed in paragraph
(1); ir such cases, there is no automatic extension of the invalidation
date.

For example, assume a permit was issued for a large project with an
anticipated commencement of construction date of 2/1/86, The date the
permit would become invalid {unless construction had commenced) is 18 months
after this date: 8/1/87. On 1/30/86, the source applies for an 18-month
extersior, meeting the six-months-in-advance source obligation., If EPA
agrees to the extension, thern the extension is for 18 months from edther
fhe invalidatior date (8/1/87) or the date EPA responded, whichever is
later. [If EPA disapproves any extersion, the invalidation date is efther
BAL/87 or three months from the date of EPA's response, whichever s later,
Y11, PROTECTION-OF SHORT-TERM AMBIENT STANDARDS .

it has been the practice of many review agencies to presume that any
emissions 1imit comprises a "not-to-be-exceeded" cortinuous emissions 1imit,
whether that 1imit is included in the permit {e.g., "SO» emissions shall not
excaed 876 poundg per hour"}, referenced in the permit specifically (e.g.,
"this source is subject to Regutation 6, Section IV.A.2.b.(ii1), for fossil
fuel-fired steam gererators"), or referenced gererally (e.g., "In addition
to the specific conditions contained herein, source is subject to alti
applicable rules and reguiations...,"), That this assumption is widely held
is evident in the number of cases where the review agency {and applicant)
uses ar emissions limit to determine 3-hour and 24-hour ambient air impacts,
but does rnot specify the averaging time for the emissions limit, The New

Source Performance Standards (NSPS) have reinforced this assumption of a

continuous emissions 1imit through the prescribed reference test methods,
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which generally éverage three or more samples taken over periods of time
ranging from one to three hours. Thus, use of NSPS V1imits or NSPS test
me thods has been considered sufficient indication of the intent of the
review agency to establish not-to-be-exceeded continuous emissions 1imits,

A divergence between the NSPS emissions rate averaging time for fossil
fuel-fired steam generating units and the PSD emissions rate averaging time
requirements for these same units is affecting this assumed interrelationship.
Protection of the PSD SOp increments requires emission limits with averaging
times no longer thar the averaging times for the increment, Thus, compliance
with a 3-hour S0 increment requires an emissions limit averaging time of
3 hours or iess., For example, assume that a continuous emissions limit is
éstab%ished for a source at a level that would result in a 3-hour ambient
impact almost Jdentical to the ambient impact increment allowed; the emission

it

Timit prevents "peak! emissiorn rates that could result in exceedances

wepfthednerementy- -An emissdons.limit swith a 6-~-hour-averaging-time woulg

rot necessarily provide this protection; a 3-hour "peak" could be offset
Dy a 3-hour "low" to meet the 6-hour average emission Timit, but the ambient
impact during the 3-hour "peak" would exceed the 3-hour increment,

On Oc tober 21, 1983 (48 FR 48960), EPA proposed new SOp compiiance,
emissions measurement, and reporting reguirements for sources subject to
Hew Source Performance Standards (NSPS) under 40 CFR 60 Subpart D {fossil
fuel-fired steam gererators larger than 250 million btu per hour heat input).
Tnis propesal would require SOp compliance testing against the existing
rnumerical NSPS timits of 1.2 and 0.8 pounds SO7 per million btu for coal
and 0il, respectively, but requires compliance demonstrations on a continuous

basis through the use of continuous emission monitors (CEM) or fuel sulfur

aralysis (FSA)., Sulfur dioxide emissions would be calculated on a rolling

30-day average basis instead of a short-term (approximately 3-hour) s tack
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test, A]though'a rolling 30-day éverage NSPS (Subpart Da) had been promulgated
on June 11, 1979, for rew electric utility boilers (44 FR 33580}, the
Oc tober 21, 1983, action would apply after the fact to neariy 500 operating
Subpart D units for which the initial permits relied to some degree on the
presumption that compliance with the NSPS would be achieved on a continuous
short-term {3-hour and 24-hour) basis rather than on a continuous 30-day
rolling average basis. Many reviewing agencies have determined air quality
impacts by modeling the NSPS 1imit (1.2 or 0.8 pound SOp per million btu)
as the maximum short-term -emission rate for most Subpart D and many Subpart Da
sources, but did not specify such short-term analyses or continuous compliance
procedures in their permit conditions.,

An emission level which averages 1.2 pound S0» per million otu over a
period of 30 days can on a short-term basis be nigher than that Timit as

Tong as the 30-day smissions average at or below 1.2 pounds S0 per mitiion btu.

ceFer exawple, A0 days-ab in3 pounds-Sdpueper miltion bty and 20 days of 10 pounds

per million btu will average 1.1‘pounds SUp per miilion btu and meet the
30-day average NSPS, but will exceed 1.2 pounds S0 per mittion btu for 10 of
the 30 days. This is not intended to imply that a rolling 30-day average
makes possible extremely large variations in emissions rates; it does not,
The 10 days of 1.3 pounds SOp per million btu, for example, had to also be
compensated for by the 20 days preceeding this higher 10-day rate, since
this is a rolling average. However, policy is required to avoid confusion
by both sources and review agencies regarding what short-term and long-term
emission Vimits must be met by sources affected by these NSPS revisions,
Since the most important role of PSD permits is to prevent significant
deterioration, EPA's policy regarding permits affected by this and other NSPS

revisiaons is hased on the effect of these actions on the ambient ajir. The
NSPS action was based on both technical and cost considerations, but the
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revisions of perﬁits for any PSD sources, whether related to NSPS revisions
or not, are based on PSD goals and air quality considerations.

A, Subpart D Sources

EPA’s policy regarding PSD permits for Subpart D sources affected by
the October 21, 1983, NSPS proposed revision is this:

(1) If there are any $0, emission limits (e.g., pounds SO» per hour,
pourds SO» per megawatt, etc,) in the permit, these limitations represent BACT
and must be met by the source unless and until such limits are altered by a
permit change using the procedures specified in today's policy. Any permit
emission 1imit is considered a limit which must be compiied with continuously
untess specified otherwise.
| (2) PSD permit emission averaging times are considered short-term
averages, even for the Subpart D NSPS 1imits, as long as it can reasorably

be prasumed that at the time of permit issuance the emissions limits were

weonsidered-shor t- termemission Vimits.{e.g. by use-of such Limit dir modeling . oo e

i}

3-hour or 24-hour ambient ﬁmpact§). That Timit remains a short-term limit
{regardless of the regulatory revisions to the NSPS) unless and until the
permit is changed to specifically indicate otherwise., In fact, a short-term
emission 1imit may not always be inciuded as part of the permit (although
good permit processing practices encourage the inclusion of all appiicable
conditions and limitations); the 1imits used in demonstration of short-term
ambient air impacts comprise corresponding shori-term emissions 1imits.

(3) If the only SOo emission limits associated with the permit are
specifically stated to be long-term (longer than the 3-hour and 24-hour
averaging times) and ro short—term SO0, ambient air impacts were determined,
the PSD permit is incomplete, the 3-hour and 24-hour increments and NAAQS

must be protected, and an analysis is needed to provide such assurance.

In this case, the review agency (without waiting for a request from the
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source) must reassess short-term impacts for all sources on the basis of
maximum anticipated short-term emissions., If the legal authority exists

for a review agency to initiate revision of ar incomplete PSD permit, the
agency shoﬁ%d do so, specifying short-term limits. If a request for a permit
-revision must be initiated by the applicant, the agercy should not only
include short-term limits at the first opportunity, but also encourage the
source to apply for a revision. At the least, ary new levels of increment

and NAAQS consumption resulting from a lack of enforceable short-term emission
Timits must be taken into account in future PSD permit anatyses. If increment
or NAAGS exceedénces are predicted by the rew analysis, the review agency
must act to prevent suci exceedances. The review agency must also establish
a-polﬁcy providing short-term limits on PSD permits to protect short-term
increments and HAAGS.

Hith the possinle exception of these sources falling urder paragraph (33
anove, owners and operators of sources with PSD permits wishing to take
azvantage of the relief from sulfur variability offered by the rolling 30-day
average NSPS must apply for a PSD permit change and obtain a revised permit if
exceedance of the NSPS or BACT emission level on a short-term (including
never-to-be-exceeded and 3- or 24-hour) basis is anticipated. To be granted,
these permit change requests must meet two criteria:

{1) The source must demonstrate that any BACT level of compliance embodied

" in the permit (inciudirg BACT 1imits with shorter averagirg times as well as

more stringent limits) is either (a) no longer feasible on either a technological
or economic basis, or (b) will still be ensured by the use of the longer
“term average.

(2) The source must demonstrate that neither the NAAQS ror the increments.

for SO0p would be exceeded {as demonstrated by'dispersion modeling) by any

revised short-term emission 1imits contained in either permits or the SIP.
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During the processing of such ;equests, the review agency must take

the opportunity to provide specific emission limits or other permit conditions
which protect all applicable NAAQS and PSD increments., Although it is

EPA's pd1iéy that the emissions limits used to determine compliance with
short-term increments and NAAQS are enforceable aven if such limits are not
specified in the permit itself, EPA strongly encourages the inclusion of

all applicable emissions limits, operating parameters, fuel specifications,
averaging times, compliance methods, and other requirements in the permit.
Such action will both decrease uncertainty regarding the Timitations a

source must meef and reinforce the legal basis of such Timitations. The
‘Yimitations, to be fully effective, must specify averaging times corresponding
to one or more short fime periods consistent with the limiting PSD increment
or BAAQS (e.g., pounas SOp per hour). A timitation such as pounds SO per
million btu neat irnput is an excellent control techrology Vimitation, hut
gither the heat input {boiler Toad) or the emissions per unit of time must
also be Timited to provide ambient air impact protection.

8. Subpart Da Sources

On June 11, 1979 (44 FR 33580), EPA promulgated new requirements for
electric utility boilers (Subpart Da sources). These new requirements,
actually in effect since September 18, 1978 (43 FR 52154), specified a
rolling 30-day average NSPS for SOp for new Subpart Da sources. PSD permits
" issued subsequent to these dates, although intended to protect short-term
as well as long-term increments and standards, may specify in the permit
only the roliing 30-day average NSPS as an S0z emission limitation, This
situation differs from that, of Subpart D sources in that the NSPS for
Subpart Da sources was not applied retroactively to sources already permitted;

the Subpart Da permits were issued by review agencﬁes with full knowledge

that the SOp NSPS was a long-term (rolling 30-day average) limitation. EPA
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cannot presume that agencies considered the reyised Subpart Da NSPS to be a
"never-to-be-exceeded" short-term emission limitation as was assumed for
the Subpart D sources,

As a }esult; EPA's policy regarding PSD permits for Subpart Da sources
is this:

(1) If the PSD permit contains (or incorporates by reference) short-term
S0o emissions 1imits, those limits must aiso (in addition to the Subpart Da
NSPS) be met by the source and presumably represent BACT. The emission
Timit averaging times, even if not specifically stated (e.g., pounds per
hour}, are considered short-term averages as long as it can reasonably be
oresumed that they were considered as such (e.g., by use of such Himit in
modeling 3-hour or 24-hour ambient impacts). These emissions iimits then
comprise enforceable short-term 1imits which adeguately protect the 3-hour
ard 2a-hour Ircrements and NAAQS.

(2yeTfotive PSD permitrdoes ot contain-{or incorporste oy referance)-
snort-term SO0, emission Timits adequate to protect short-term increments
and NAAQS, the review agency resporsible for PSD permits must take the
following actions within six months of the date of publication of this policy
in the FEDERAL REGISTER,

(a) Reassess short-term impacts for all such sources on the basis Qf

maximum anticipated short-term emissions and take these new increment

| Cconsumption levels into account in future PSD permit analyses.

(b} If increment exceedances are predicted by the new analysis, develop.
~a revision to the SIP to prevent such exceedances,
(¢) Deveiop and implement a policy or regulation requiring short-term

Timits in PSD permits that adequately protect short-term increments,
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A report to EPA on the actions taken and’the sources and areas affected
by these actions must be submitted by the responsible review agency within
8 months of publication of this policy in the FEDERAL REGISTER.

C. Maximum Anticipated Short-Term Emissions

Normally, ambient air impacts during permit processing are based on
maximum allowable emissions since the source is not yet operating., Then,
when the source begins operating, impacts are based on actual representative
emissions. In these Subpart D arnd Da NSPS cases, however, not only is the
source likely to already be in operation (which calls for use of actual
emissions), but alsc there may rot be any specified short-term emission
Timitation {so that ro allowable emission Timits are specified). Since
these sources have been issued PSD permits (if the PSD permit has rot yet
hzan Gssusd, there is stitl opporturnity to include in the permit short-term
anission Timits, thus avoiding fhis problem), informatior on fuel-sulfur
covartabil gy should be avaiteble. -~ For. example, the Z4-hour average fuei
samples or Z4-hour CEM averages required by the NSPS for calculating rolling
30-day averages can be used directiy to determine the variation in 24-hour
S0p emission levels that can occur with the specific fuel being used by a
specific source, Standard statistical techniques can determine the 3 sigma
upper bound on ;he values and this 3 sigma value can be used as the maximum
articipated Z4-hour emissions level,

In adadition, the range of anticipated 3-hour emission levels can be
derived from the 24-hour averages, a series of 30-day averages, and the annual
average, From this range of 3-hour values, an equivalent 3 sigma maximum
anticipated 3-hour emissionr level can be derived,

It should be noted that these short-term “"maximum anticipated” emission

Tevels are not enforceable (unless incorporated--specifically or by referencé——

into the applicable regulation or permﬁt); They are instead a statistical
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estimate of the actual short-term e%issions an;icipated at a source based
on the characteristics of the fuel that source is using. As such, they
constitute an estimate of actual shorti-term emissions that can be used to
assess shoftuterm ambient air impacts in lieu of specific limitations,

0. Compiiance with Short-Term Emission Limitations

In an effort to balance the cost of gathering data and the need for
data to determine compliance with short-term emissions 1imits, EPA in today's
policy is placing most of the emphasis on 24-hour average emissions data.
There are two reasons for this:

{1) The NSPS for Subpart D and Da sources require that collection of
data be based on Z4-hour time periods. The average of 30 of these 24-hour
average emissions rates is the enforceable limit, but the emissions rates
are avaiiabis and the monitoring equipment in place as a result of the NSPS

reguirement, At most, today's policy will reguire only that data be coilacted

-

card reperted-as dndividual 24 -hour averages Sineadditionsto the -roiling o
30~day average,

(2} For many of these sources, the fuel is handled in such guantities that
ever if data or emissions are avaiiable almost immediately, 1ittle or nothing
could be dore., For example, a low sulfur coal-fired boiler burker may hold
an 3 (or more) hour supply of coal; even if a CEM is in use {rather than fue]

sampling), the krowledge that a 3-hour average limit has just been exceeded

-

 does little good; there s another 5 (or more) hour supply of coal in the

bunker which has to be burned before any corrective steps (such as blending
in a lower sulfur coal) take effect. Fuel sampling analysis (FSA) increases
‘even further the time requjred to respond because it takes longer to obtain
the sampling resutts,

From the above, it follows that the best approach to compliance with

a 3-hour average emissions limit is to project, based on sampling data
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representing either the sulfur content of the fuel or sulfur dioxide emissions,
the maximum anticipated 3-hour average emissions rate. As long as the projected
rate is less than the allowable shori-term emissions limit, the source

would be cénsidebed in compliance with the 3-hour emmission limit, with one
exception: if 3-hour average emission rate data are availabie {e.g., from a
CEM or stack testing) and show exceedance of the 3-hour average allowable
Timit, then the 3-hour data can provide the basis for a noncompliance
determination,

Thus, today's policy is that for PSD emissions limit compliance purposes,

Subpart D and Da sources need gather only 24-hour average emissions data,

vsing a method (CEM or FSA) specified by the appropriate NSPS. The 24-hour
aﬁerages mus t, however, be reported individually rather than as rolling 30-day
averages, and a statistical analysis must be cornducted initially, then arnually
{untezs waived Tn witing by the review agency) and wherever the fuel sulfur
-oantento{in-terns of proundsofeSOs perandliion btu} may- have changed-as » =~
evidenced vy {1} use of fuel from a different source, or {2) evidence of

a change in the average sulfur content-of the fuel or sulfur dioxide emissions
rate of the source.

Sources subject to the rotling 30-day average SO» NSPS must submit

~ their initial report to EPA by {6 months from the date this policy is proposed
ir the FEDERAL REGISTER), The initial report shall include sufficient

24-hour average emissions rate data to demorstrate (1) compliance with any
24-nour emission limitation, and (2) that 24-hour SOp increment exceedances
are not being caused or contributed to by the source. In addition, the
report shall include a statistical analysis (or specific sampling data)

showing the maximum articipated 3-hour average SOy emissions rate expected

to occur. Subsequent reports of 24-hour average S0, emission rates are to

be submitted with the NSPS emissions data.
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VIII. AMBIENT IMPACT EQUIVALENTS

Proposed changes to permits can affect the ambient air impacts of a
source without changing the level of emissions from the source. For example,
a shorter stack could increase ground level ambient impacts; so could
relocation of a planred emissions unit closer to the source's restricted
access boundary. Proposed changes of this type must aiso be taken into account,
ard today's policy proposes doing so by establishing the concept of equivalent
ampient inpacts.

When a change is proposed which would result in changes in the source's
ambient impacts, today's policy proposes the following (unless some other
aspect of the change reguires more extensive documentation or review):

(1) Decreases in ambient air impacts are processed as administrative

changes.

i~y

gt

(2} Increases fin ambient air impacts are subjected to aupropriate

sdispersion.modetingto-datermine. the.equivalent emissions dnerease.from.the . o o vn v

prechange source or emissions unit which would produce the same impact as
the proposed change. The eqguivaient emissions level is used to determine
whather the proposed change is minor or significant,

in many cases, ambient impacts, once modeled, are proportioral to
emissions ﬁncregses and decreases; if, for example, emissions double,  the
ambient impact doubles. For such cases, the equivalent emissions increase
~can be determined by ratio:

E “"‘E{){I;\/Io) - EO

1t

where; E "equivalent" emissions rate change, grams per second
Eo = origiral, {(prechange) emissions rate, grams per second
In = postchange ambient impact, micrograms per cubic meter

1y = prechange ambient impact, micrograms per cubic meter
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In and Iy, must be based on th; same avergging time and must represent
the maximum ambient air impact increase resulting from the proposed change.

If there is no proportional relaticonship between emissions and ambient
impacis, d%spersion modeling using different emissions rates may be necessary
to determine equivalents. Any such complex cases should be handled by
appropriate modelting experts.
IX. CONCLUSION

We belijeve that today's proposed policy statement addresses the
ctassification and processing of the types of change requests most of ten
referred to EPA for consul tation, Because of the wide range of activity
subject to proposed source changes, the Agency especiatly solicits comment
from those with experience in this area regarding whether additional issues
or topics should be dincluded. Similarly, EPA seeks comment regarding the
notential effectivecsss of the general approach deveioped for processing

~proposed changes,

Administrator
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