UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
REG ON 6
1445 ROSS AVENUE. SUI TE 1200
DALLAS. TX 75202-2733

Novenber 19, 1992

M. WIliam R Canpbell
Executive D rector
Texas Air Control Board
12124 Park 35 Circle
Austin, Texas 78753

Re: I nteri mgui dance on New Source Review (NSR) Questions Raised in
Letters Dated Septenber 9 and 24, 1992.

Dear M. Canpbell:

This is in response to letters to ny staff dated Septenber 9 and 24,
1992, from Ms. Karen A son and M. Kerry Drake respectively, of the
Permits Division. These letters raised significant questions and
issues related to the new source pernitting in nonattai nment areas as
required by the Cean Air Act Amendnments (CAAA) of 1990. As discussed
during a conference call Septenber 30, 1992, and an Cctober 8, 1992,
meeting in Dallas, we are providing this initial response which
addresses nost of the itens of concern. We will, however, be
furnishing you with any additional guidance to renaining itens which
are identified in a subsequent letter.

The Environnental Protection Agency (EPA) has provi ded many of

t he Agencys' interpretations of the new Part D NSR requirenments
in the General Preanble to Title | (57 FR 13498) dated

April 16, 1992. W wish to conmend the State of Texas for its
action in adopting revisions to its NSR rules consistent with
Title | of the 1990 CAAA. However, it is not surprising that in
a program of this nagnitude sonme anbiguities remain. At this
time, we are not expecting any additional national guidance in
the near future. However, we agree with you that we jointly need
some basis to proceed between the Novenber 15, 1992, effective
date of your nonattainment NSR permitting regul ati ons and any
addi tional direction we may receive at the national |evel.
Therefore, we hope to use this and subsequent letters to
articulate the interimguidance we will follow in the absence of
nati onal gui dance. After national guidance is issued, it nmay be
necessary to revise this interimguidance to conformto such
nati onal gui dance. Any application which has been subnitted and
determ ned to be conplete after the issuance of final nationa
gui dance, nay be subject to the interpretations of such fina

gui dance.
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Qutlined belowis our interimguidance in response to the questions
rai sed by the Texas Air Control Board (TACB) in its letters dated
Septenber 9 and 24, 1992.

1.

Does any increase in em ssions at a nmajor source trigger the de
mnims threshold test? Is there a | ower cutoff?

There is a concern that the current de minims rule would be
onerous and not practical for certain small changes such as
addi ng a val ve, punp, or small boiler. The TACB has suggested
that an individual change of less than 5 tons per year (tpy)

i ncrease not be required to undergo nonattai nment review nor
should it trigger the requirenment to performde mnims netting.
If the proposed increase equals or exceeds 5 tpy, only those

i ncreases and decreases; of 1 tpy or greater will be included in
the de mnims test.

We appreciate the concern that a literal interpretation of the
definition of de mnims, as contained in Section 182(c)(6) of
the Clean Air Act (CAA), could be potentially onerous to the
States, the individual permt applicants, and EPA. However, our
concern with setting a de mininms threshold is that projects that
woul d aggregate to 25 tpy or greater should in no way becone
excluded fromthe NSR pernmitting requirenments. In order to ensure
this, we would support in this interimguidance the follow ng two
step approach. 1) we would agree with an interimpolicy of
setting a de mnims threshold at 5 tpy for purposes of starting
the accounting process for the netting calculation. If a
project's em ssions would be less than 5 tpy, then the conpany
woul d not be subject to the 5 year de minims threshold test,
provided that de mnims netting is not required in Step 2 bel ow
However, the source would be required to keep track of the

em ssions changes. The 5 year de mnims threshold test would
only be applied when the project's enissions equal or exceed 5
tpy. Once this 5 tpy de mnims |evel would be exceeded, then al
em ssions increases and decreases associated with a physical
change or change in the nethod of operation would be included in
the test. The source would then be subject to the nonattai nment
permt requirenents if the net em ssion increase is greater than
25 tpy. 2) The second test is as follows. If the aggregate of

em ssion increases and decreases after Novenmber 15, 1992, becone
greater than 25 tpy (excluding projects for which an application
was received before Novenber 15, 1992, and was subsequently
determ ned to be conplete), then the source would be subject to
performing the 5 year de minims threshold test. If the

accurul ation of all em ssion increases and decreases over the
cont enpor aneous tinmeframe was determ ned greater than 25 tpy,
then the nonattai nnent NSR requirenments woul d be applicable.
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Your staff has noted concern with tracking the accunul ati on of
enissions for Step 2. One way to inplenment the policy outlined
could be to have the source submt a certification with the
application for a pernmit or exenption. This certificate would
state that the increase fromthe project does not exceed 5 tpy
and the accumrul ati on of increases and decreases since November
15, 1992, does not exceed 25 tpy. The State could then use the
annual emnission statements that conpanies will have to submt
starting in 1993 as a check that no source has had net increases
nore than 25 tpy wi thout going through nonattai nment New Source
Revi ew.

Nei t her of these approaches allow for excluding increases of 1
tpy or less fromem ssions tracking. However, it does allow for
exclusion of routine repair, replacenent or maintenance whi ch may
be excluded fromreview under the definition of najor
nodi fi cati on.

Encl osed are exanpl e cal cul ati ons of how the above descri bed
netting woul d work.

VWhat is the exact definition of the 5 year period for the de
mninms threshold test?

In the Septenber 9, 1992, letter, TACB proposed to use the sane
definition as found in the Prevention of Significant
Deterioration (PSD)/NSR regul ations prior to Novenber 15, 1992,
whi ch specify that the contenporaneous period begins 5 years
prior to comencenent of construction and ends when the proposed
proj ect begi ns operation: However, in section 101.1 of TACB's
revised regul ati ons, TACB defined the 5 year period to be 5
consecutive cal endar years which includes the year of the project
and the 4 previous years, which is consistent with the statutory
definition of de mnims em ssions. As was di scussed on Cct ober
8, 1992, TACB would need to revise its regulation to be
consistent with its proposal to have the 5 year period under the
nonat tai nment NSR regul ations identical to the 5 year period for
PSD netting. W agree that Texas could use either definition of
the 5 year period. This is prem sed on our belief that the

cont enpor aneous tineframe for netting under the PSD program (40
CFR 52-21 (b)(3)(ii)) is as stringent or nore stringent than the
definition in Section 182(c)(6) of the CAA Both the definition
in Section 182 (c) (6) and the PSD definition in 52.21(b)(3)(ii)
specify a 5 year tinmefrane including the period when the increase
or particular change occurs.

Do mej ar sources, such as asphalt concrete plants, that nove
often within nonattai nnent areas, as well as in and out of
nonattai nment areas, require a nonattai nnent permt each tine
t hey nove?
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Portabl e sources currently in an ozone nonattai nnment area may

rel ocate within the same nonattai nnent area wi thout obtaining a
nonattai nment permit, provided that no physical change or change
in the method of operation occurs which results in an enissions

i ncrease. A source relocating fromoutside the nonattai nment area
nust obtain a pernit if it has not been previously permitted
within the area and is not included in the em ssions inventory
for the nonattai nnent area. A nonattainnent pernit is also
required if a source relocates fromone nonattai nnent area to
anot her nonattai nment area.

This guidance is not nmeant to exenpt the relocation of sources
that are not generally considered portable from nonattai nment
NSR For exanple, noving a painting operation fromone part of a
nonattai nment area to another would result in review

TACB states that the definition of mpjor source it serious and
severe ozone nonattai nnment areas in Sections 182 (c¢) and (d)
could be interpreted to include fugitives em ssions. They woul d
like to extend this definition to nargi nal and noderate ozone
nonattai nnment areas for the purposes of Consistency.

On Cctober 8, 1992, TACB indicated that it would retain their
existing definition of a magjor facility/stationary source. Its
revised NSR regul ations presently do not require fugitive

em ssions to be considered in deternining applicability unless
t he source belongs to certain categories specified in the
regulation. This is an acceptabl e approach.

For sources which trigger review for nitrogen oxi des (NQ) under
bot h nonattai nnent review and PSD, TACB proposes to conduct a
conbi ned review which will include nonattainment review enhanced
by NO; i ncrenment nodel i ng.

This is the type of review that we antici pated woul d be perforned
and appears to be a reasonable and correct approach. As agreed
upon Cctober 8, 1992, all applicable requirenments of the PSD
revi ew and nonattai nnent review nust be net.

VWhat are applicants and permt engi neers expected to do when
i npl ementi ng | owest achi evabl e em ssion rate (LAER)?

TACB nentioned the need for certain specified i nprovenents in the
RACT/ BACT/ LAER Cl eari nghouse, including the need for specifying
em ssion levels in consistent units (i.e. |b/mbtu, ppm gr/dscf,
etc.).
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On Cctober 8, 1992, it was agreed that the LAER determn nation
woul d include a review of the RACT/ BACT/ LAER O eari nghouse. The
revi ew of the clearinghouse information would serve as a fl oor
for the LAER determ nation. However, at this tinme the

Cl earinghouse is not considered conprehensi ve enough to be an
adequate reference by itself for the ultinmte determ nation of
LAER U timately LAER should be decided based on the technica
eval uati on and experience of the State pernit engineer in
conjunction wth consideration of coments from EPA and t he
public. This approach should ensure that LAER is determ ned
consistent with the regulatory definition

How and to what depth must the alternative site analysis be
per f or ned?

TACB had suggested that an applicant include an alternative site
analysis in its permt application, which TACB would maintain in
the pernit file.

In the absence of national guidance, we support devel opnent by
TACB of reasonable interimprocedures that can be inpl enented.
Such interim procedures should include an appropriate |evel of
technical review (as determned by the State) 'and ensure that
comments fromthe public and EPA are adequately addressed for the
public record.

At the neeting in Dallas on Cctober 8, 1992, Ns. Karen d son
provided us material on the Texas Enterprise Zone Program from
t he Texas Departnment of Commerce. We are continuing to explore
potential uses of the established Enterprise Zones Program for
satisfying the alternative site analysis requirenments. W wll
respond separately to you on this question

When a nodification exceeds de nmininms level, is only the current
project to be offset, or is tie entire contenporaneous increase
to be offset? If the offset provided by the applicant is in
excess of the required anount, can the bal ance be used for future
of f sets?

In the absence of witten national guidance on this subject, we
are interpreting that only em ssions associated with the specific
project that results in the de minims level being triggered are
required to be offset. It is inportant to note that any em ssion
i ncreases occurring since the 1990 eni ssion basel i ne nust appear
in future reasonabl e further progress tracking, be accounted for
in the 15 percent requirenent and be accounted for in the
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attai nment denonstration. It is in the State's discretion to
require a nore restrictive interpretation (such as offsetting the
entire net em ssions increase) during the interimin order to
further progress toward attai nment.

In regard to renaining excess offset credits, they would remain
creditable if they continued to neat all criteria for creditable
em ssions reductions. This excess could al so be deposited (or
retained if previously deposited) in an approved bank.

Several questions were raised concerning the internal offsetting
provi sions for serious ozone nonattai nnent areas in Section 182
(c)(7) and (8) of the Act. These questions include: (A What is
an internal offset? (a) If an internal offset is provided would
not the nodification have been de minims in the first place? (Q
Wuld an internal offset be considered in future de mnims
threshold tests? (D) Do these rules apply for serious areas only?
(2) Since TACB proposes to do netting consistent with PSD does
that elimnate this option?

Nati onal gui dance does not presently exist to address the issue
of internal offsets. Since TACB proposes to use the "Plant w de"
source definition (as opposed to a "dual source" definition),
internal offsets would be accounted for in the source wde
netting under the de minims rule in Section 182(c)(6) of the
CAA.

Because the use of internal offsets are optional under Sections
182 (c) (7) and (8) of the CAA, and EPA has not issued national
gui dance concerning the use of internal offsets, TACB has agreed
not to inplement the provisions of Sections 182 (c) (7) and (8)
which relate to internal offsets during the interimperiod
covered by this guidance. W agree with this approach since the
State's regul ati on does not define the terminternal offsets or
the extent of its use.

In connection with this matter, we note that footnote 2 of Table
| (definition of "major nodification") of TACB is revised
definitions provides that best avail able control technol ogy
(BACT) may be used as an alternative to LAER in severe ozone
nonattai nment areas if an offset ratio of 1.3 to 1 is used. This
woul d be contrary to the above discussion, and to the 1990 CAAA
Footnote 2 was apparently included to incorporate the 1.3 to 1
internal offset provision in Section 182(c)(8), which provides
relief fromthe requirenent to utilize LAER at a source whose
potential emissions are greater than 100 tpy, if an internal
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offset ratio of 1.3 to 1 is used. It was agreed on Cctober 8,
1992, that TACB woul d del ete Footnote 2, consistent with the
previ ous paragraph in which TACB agreed not to inplenent the
i nternal offset provisions.

What is the status of pre-1990 baseline increases and reductions
in the context of the de mnims threshold test and for

of fsetting? TACB expands this question further inits letter

dat ed Septenber 24, 1992.

Pre- 1990 em ssions increases and decreases are creditable for the
pur pose of determining applicability (i.e. netting). Under this
interimpolicy, the period for which netting would be perforned
woul d be consistent with the PSD definition. (See response to
question 2). Pre-1990 decreases (with the exception of shutdowns
or curtailment of production or operating hours) may be used for
t he purposes of satisfying general offset requirenents only if
they are federally enforceable prior to 1990, are still federally
enforceable, and are carried over as growh in an approved
post-1990 attai nment denonstration. Use of prior shutdowns before
an approved attainment denonstration is in place, will be
addressed by EPA in a separate response.

Clearly, if the State wishes, it can be nore stringent by not

al l owi ng pre-1990 em ssion decreases to be used for offsets. This
approach may be especially useful in instances where pre-1990
credits cannot be well accounted for in the Rate of Progress
State Inplenmentation Plan (SIP)

Is there a tine frane for offset expiration?

In general, offsets can continue to exist as long as they are
accounted for in each subsequent em ssions inventory. They expire
if they are used, or relied upon, in issuing a permt for a ngjor
stationary source or major nodification in a nonattai nnent area,
or are used in a denonstration of reasonable further progress.

The State may include an expiration date in its SIP to ensure
effecti ve managenent of the offsets. For exanple, TACB s proposed
banki ng rule woul d require each individually banked offset to
expire 5 years after date the reduction occurs, if it is not

used. The rule also provides that a particul ar banked reduction
w ||l depreciate by 3% each year that it remains in the bank. EPA
is supportive of the approach Texas has taken in its proposed
banking rule to limt the lifetime of the offsets and to all ow
for an annual depreciation.
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NO, is a precursor for both ozone and particulate matter |ess
than 10 microns (PM 10). Wat defines a major source for a
precursor in this case? WIl NO, be offset for ozone and PM 10?

Wth reference to ozone, NO, will be treated just like volatile
organi ¢ conpounds (VOC) except in transport regions where the
maj or source threshold will be 100 tpy. (There are, of course, no

transport regions in Region 6.) NO, WIIl be regulated as a
precursor for PM10 only in certain sections of the country where
EPA deternmines, in conjunction with the State, that precursors
contribute significantly to the nonattai nment area problem
(Texas is not considered to be one of those areas at present).

VWhat are the precursors to PM 10?

As stated in the April 2, 1991, nenorandum from John Cal cagni
(Director, Air Quality Managenent Division) to the Regional Air
Division Directors, entitled PM 10 Mbderate Area SIP Qui dance:
Final Staff Wrk Product PM 10 precursors are defined to include
vol atil e organi ¢ conpounds whi ch form secondary organic
compounds, sul fur di oxide which forns sulfate conpounds, and
nitrogen oxi des which formnitrate conmpounds (pg. 7). In general,
EPA bel i eves that PM 10 precursor em ssions wll not
significantly contribute to PM 10 anbient |evels except in a few
maj or nmetropolitan areas (e.g., Loos Angeles, Salt Lake County,
Ut ah County, Denver, San Joaquin Valley) (pg. 10). No areas in
Texas were specifically nentioned in the Staff Wrk Product. See
al so the discussion in Item 12 above.

Addi ti onal question from TACB' s |etter dated Septenber 24, 1992:

14.

once a project has been offset, will the anmount that is offset be
relied upon in future determ nati ons of the contenporaneous net

i ncrease? Restated, will the slate be partially or totally "w ped
cl ean" (dependi ng on whether or not the current project is

of fset, or the entire contenporaneous increase is offset)?

First, recall that netting credits cannot be acquired outside
the source for which the permit application is submtted. If a
reducti on has been used only as a netting credit and the source
has netted out of review, then the credit is available as |ong
as it remains in the contenporaneous tine period.

If an enission reduction at a source is used as an externa

of fset for another source, that reduction can no |onger be
relied upon for netting purposes at the first source. Restated,
the increase fromthe proposed project and the project offset
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woul d be wi ped off the slate for future netting and of f set
transactions. In addition, if the State chooses to offset any
addi ti onal contenporaneous increases and decreases, such changes
are al so wiped off the slate for future netting transactions. The
remai ni ng em ssion increases and decreases within the 5 year

cont enpor aneous tineframe would continue to be included in future
netting transactions.

If a reduction neets all the criteria for a creditable offset and
only part is used in an offset transaction, the unused part can
be applied to future offsets, if proper accounting and federa
enforceability are ensured. An exanple would be as foll ows:

Source "A', a nmmjor stationary source in a nonattainment area,
applies for a permt to nodify. Source "B" shuts down operations
that produce 250 tpy of VOC reductions. The enissions increase
fromthe proposed project (excluding contenporaneous increases
and decreases), after application of LAER, is 150 tpy, and the
overall net em ssions increase exceeds de mnims. The 250 tpy
reduction fromsource "B" is made federally enforceabl e and used
to offset the 150 tpy increase fromsource "A". |If the sources
are-located in a severe ozone nonattai nnent area, the required
offset ratiois 1.3 to |l or 1.3 X 150 tpy = 195 tpy. The
difference of 55 tpy remamins creditable as an offset as |long as
it neets the criteriaidentified in item# 11, above. O course,
the State may choose to offset any contenporaneous increases and
decreases in addition to the project increase consistent with the
approved Sl P.

We appreciate this opportunity to review these issues with you. W
will respond to the remaining itemyou have identified as quickly as
possi bl e.

If you have any questions, please contact nme at (214) 655-7200, M.
CGerald Fontenot, Ms. Jole C. Luehrs, M. Stanley M Spruiell, or M.
Thonmas H. Diggs, Air Progranms Branch Staff, at (214) 655-7205, or M.
Lucinda S. Watson, Ofice of Regional

Counsel at (214) 655-8071

Si ncerely yours,

St anl ey Mei burg
Di rector
Air, Pesticides and Toxics, Division (6T)

Encl osure



Encl osur e

The TACB submitted letters dated Septenber 9 and 24, 1992 posing
guestions regardi ng nonattai nnent NSR. Shown bel ow are exanpl es of

nmodi fication scenarios that denonstrate our response to Item| of this
letter.

Netting and offset calculations for nonattai nnent review (em ssions
represent VOC in a severe ozone (03) nonattai nment area)

EXAMPLE 1.

MODI FI CATI ON ML:

Step 1: Project increase is +15 tons per year (tpy) > 5 tpy.
Netting is required.

Net em ssions increase (NElI) = NEI = +15 + (-5+25-3+5-10-5)
= +15 + (+7) = +22 tpy

NEI < 25 tpy. Nonattainnent review is not applicable.

MODI FI CATI ON Mp
Step 1: Project increase is +4 tpy < 5 tpy.
Step 2: Net Changes after 11/15/92 = +4-2+15-5=12 tpy<25 tpy.

Netting is not required.

MODI FI CATI ON MB:
Step 1: Project increase is +4 tpy < 5 tpy.
Step 2: Net Changes after 11/15/92=+4+4-2+15-5=+16 t py<25 tpy.

Netting is not required.

Y ncrease is authorized by permit whose conplete application was
filed before 11/15/92.



MODI FI CATI ON M4:
Step 1. Project increase is +10 tpy > 5 tpy. Netting is required.

NEI = +10 + (-2+4+10+4-2+15-5+25-3) = +10 + (+46) = +56 tpy
NEI > 25 tpy. Nonattainnent review is required.

Total Emissions to be Ofset = +10 + (-2+4+4-2+15-5,) = +10 + 14
= +24 tpy?

The required offset ratio in a severe O; nonattai nnent area is
1.3:1 or 1.3 x 24 = 31.2 tpy.

Al'l increases which occur after 11/15/92 (except for the 10 tpy

i ncrease whi ch was authorized in an application before that date)
are relied upon in issuing Mdification M. They may not be used
in future netting or for future offsets.

MODI FI CATI ON Mo
Step 1: Project increase is +15 tpy > 5 tpy. Netting is required.

NEI = +15 + (-5+10+25) = +15 + (+30) = +45 tpy
NEI > 25 tpy. Nonattai nnent review is required.

Total Enmissions to be Ofset = +15 + (-5) = +15 - 5 = +10 tpy.
The required offset ratio in a severe O; nonattai nnent area is
1.3:1 or 1.3 x 10 = 13 tpy.

MODI FI CATI ON 6:
Step 1: Project increase is +10 tpy > 5 tpy. Netting is required.

NEI = +10 + (+10) = +10 + (+10) - +20 tpy
NEI < 25 tpy. nonattainnent review is not applicable.

2This method is consistent with the procedure described in item®6
of the letter.



EXAMPLE 2.

ML |2 VB M Mo W3
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MODI FI CATI ONS ML THROUGH Mo

Step 1. Project increase is 4.9 tpy < 5 tpy. 2: Net Changes after
11/15/92 < 25 tpy. Netting is not required.

MODI FI CATI ON Mb5:

Step 1: Project increase is 4.9 tpy 5 tpy.
Step 2: Net Changes after 11/15/92=6 x 4.9=29.4 tpy>25 tpy.
NEI 9.4 + 20 - 49.4 tpy.

=2
NEI > 25 tpy. Nonattai nment review is required.

Total Enissions to be offset = 29.4 tpy.
The required offset ratio in a severe O, nonattai nnment area is

1.3:1 or 1.3 x 29.4 = 38.2 tpy.



