BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY:

In the Matter of the Proposc_d Title V

Renewal Permit for: | ) Permit Nuber: 04044129
Duke Energy Carolinas, LLC’s Cliffside |

. Steam Station in Rutherford County,
~North Caroima

Petition to Object to Title V

Renewal Permit for Cliffside Steam
Station Proposed by the North
Carolina Department of Eavironment
and Natural Resourccs, Dlwsmn of All‘

Proposed by the North Carolina Quality

Departnient of Environment and Natural
Resources, Division of Air Quality -

R T T T A e

Pursuant to § 505(b)(2) of the Clean Air Act, 42 U.S.C. § 7661d(b)(2), and 40 C F.R,

§ 70.8(d), Appaiachlan Voices, the Canaly Coahtlon the Cape Fear Coastkeeper the Cape Fcar ‘
Rwerkeeper the Cape Hatteras Coastkeeper the Cape Loolcout Coastkeeper, Carohnas Clean
“Air Coalition, Catawba Riverkceper Foundatlon, Clean Water fop North Carolina, Environmental
Defense Fﬁnd, the French Bfoad Riverkeeper, the Haw Rivef}cceper, the Lower Neusé
Rivcrk'ccper, National Park; .Conscﬁaﬂon _Associatioﬁ, Natural i{csourées Defense Co‘ux_?cii, the
‘ Neuse Riverkeeper F-ou\ndation, North Car(;‘oi.ina Co_aétai_ Federation, North éarolina C_fonserv‘ation
.Network, North Carolina Interfaitﬁ Powcrl& Lightl,i N.C. Was-te; Awareness and Reduction
Networlk, the Pa'r_nlico—Tar Riverkeeper, Si’érra Club, Southern Allian_;é for Cléan Encrgy, the
"Upper Neuse Riverkeepcr, the ﬁpper- WataugIa_ Riverkeeper, the Waccamaw Rive'rkceper,_ |
Weétcrn qutﬁ Carolina Alliance, the White Oak-New _lii_verkeepc‘r, and the Yadkin Riverkeeper
- (coficctively, “Petitionerrs”),; hereby pcti‘;ion the _Administratbl' t“the Administfafor”_) of ‘ic-.
United States Envir(}nmcntgl Protcctic;n Agency (“_EPA”)_ to object to the proposed :I'itié v

Renewal Permit (‘fDraft Title V Renewal Permit”) for the Cliffside Steam Station (“Cliffside™)

! A program of the North Carolina Council of Churches,



owned and operated by Doke Energy Carol.in-;is, LLC (“Duke”)'_ in Rutherford éounty, Notrth
Carolina.
'lﬁe' North Carolina Department of Environment and Natural Resources, Division of Air
Qual Ity ("DAQ”) noticed the. Draft Title V Renewal Permit (Air Quality Permi.t No. 040447129) l
for the entlire Cliffside Stearo Station, specifically including Units I - 6, on September 29, 2008.'.
A copﬁz of the permit is provided as Teb 1 on the aecompaoying CD, which contains all the
attachﬁents to this Petiti_on. On'December 15, 2008, DAQ proposed approviﬁg a modification to -
the Draft -Title V Renewal _Permif to include itwo “State-Only” requirements that would apply
| only to U_nét 6: (1) blanket emission limits for oazardous air pollutants (“_HAP_S”)’ of -10 tons per
year for any smgle HAP and 25 tons per year for any combmatmn of HAPs; and (2) a 11m:ted
number of stack tests for hydrogen ch!orldc hydrogen ﬂuorlde, and hydro gen cyamde following
initial start—up of Unit 6. Modified Draft Title V Renewal Permit -_No. 04044129 (“Modlﬁed
" Draft Title V Renewal Permit”) p. 5 1, Section 13 (Dec. 15, 2008) (Tab 2)..
Petitioners base this ';’etition on comments to the Draft 'fitle v Renewal_ Permit, which
they'ﬁled with DAQ on October 30, 2008, .a-nd on comments to .thc Modiﬁed_ Draﬁ Title V
. .Reoewai Permit, which they ﬁleo with DA_Q onJ anuary. 22, .__2009.2 Peﬁﬁoners incorporate by

reference as attachments to this Petition their October 30, 2008 comments and attachments (Tabs

* Two subsets of Petitioners, as detailed below, filed the October 30, 2008 and Fanuary 22, 2009 comments.

The following petitioners collectively filed the October 30, 2008 comments: Appalachian Voices, the
Canary Coalition, the Cape Fear Riverkeeper, Catawba Riverkeeper Foundation, Carolinas Clean Air Coalition,
Clean Water for North Carolina, Environmental Defense Fund, the French Broad Riverkeeper, National Parks
Conservation Association, Natural Resources Defense Council, North Carolina Conservation Network, North
Carolina Interfaith Power & Light2, N.C. Waste Awareness and Reduction Network, the Pamiico-Tar Riverkeeper, -
Sierra Club, Southern Alliance for Clean Energy, the Upper Watauga Riverkeeper, Western North Carolina

- Afliancs, and the Yadkin Riverkeeper,

The following petitioners coliectively filed the January 22, 2009 comments: Environmental Defense Fund,
National Parks Conservation Association, Natural Resources Defense Council, Sierra Club, and Southern Alliance
for Clean Energy. '



3 and 4 on the accompanying CD), and their January 22, 2009 corﬁ'_mcnts and attachmenis (Tabs

5 18).

.INT RODUCTION |
Petitioners respectfui_ly urge the Adﬁiinis_trator fo object to the proposcd Title V renewal

permit for Dulcg’s new Unit 6 at i’é_s‘ Cliffside Steam Station because the peﬁnit lacks appliéable .
Clean Air Act requirements estabiisﬁed to protect peoéie and the éﬁvit'onment'ﬁ'om the _
significant quantities of mo;'e_than 60 HAPs and sevefai. cfitcria poi.lutaﬁfs that Uni-t 6 will e.rrhlit
_ over the course of its planned 50 year or.mor'e operational life. A -comprehensi\}e‘and thprough
: .review a.nd objection by EPA is especially \gi.ta.l here because the proposed Title v réné;arall
P-el‘_l-l.lit would pose severe risks to people’s health and the environment by unlawfully exempting
tﬂe new 800 ﬁlcgawatt Um’t.6 .fror.n thellhi ghly protective, case—by-cas¢ maximuﬁl achievable |
control technology (“MACT™) reQuireﬁents for HAPs, as V\IFGH as the ful_lﬁre—construcfion_
pi‘evention of sigﬁiﬁcéntIdcteri.orati_on _(“PSD”) review and apprc;priate best available cont-roi
techndl_ogy (“BACT”)_ re‘qhirementé f'01'_qarb0n dioxidé (“CO,™), sulfur dioxide (“S0O,”), niﬁogén |
oxides (“NO,(”)‘,I fine particlc. pollutién (“PM,.¢”), coarse ;;artic_le pollution (“PMio”), aﬁd lead. |
The 'deﬁczl'enc'ies in the .proﬁpscd permit are exaberbat_cfi because the permit Iéck_s adequate
monitoring, recordkeeping, and reporting 1'equirem¢ﬁts to dcnibnstrate coinplianc_c .v.vith
important Clean Ai.r' Act rcquiremqnts. | |

-_ | First, the ‘proposcd 1'cricwal pemit ﬁnIanu]iy cxémpts Unit 6 from the caéc-bfcaéc :
| MACT requireme_ﬁts of § 112(g) of the Clean Air_ Act by mistakenly characterizing Unit 6 as a
' n;i}’lor source of HAPS'ba'secll_ ona niis.intellr_pretation of the souréé’s “pot'el‘ltial to emit.” In
péi’ticUlﬂl‘, the prbposed permit assumes Unit 6 is a mindr HAP sourcé based 611, assumptions

regarding the characteristics of the coal Unit 6 will burn and the continuous HAP removal



cfﬁeiency ofits poll_u‘rio_n controls even though these assumptions are contradicted in the record
arld, more impoﬂantly, are not included as federally or practicably e'nforceable fimitations on the
-_ﬁlax1mum physical capaelty of Unit 6 t0 emit HAPS based on its phys;cal or operatlonal desi gn.
These er‘rors are compounded by the fact that the proposed permit !acks periodic monitoting
requlrements that would assure compirance with the minor source claims.

Second, the proposed permit fails to include ..a_full PSD review-and appropriate BACT -
limits for SO, and NOy, even though Unit 6 is a major modification that would resukt ina
significant net emissions in_creas'es-of these pollurents. The proposed permit alioWslUnit 6 to
evaﬂe PSD and BACT requirements by improperly crediting proposed emission reductions from
- e}o'-stihglUnits 1-5, even though those _emissior;e are unlawiul and the.r-eduction's are already |
- required by law. MOI‘COVBI‘,I the proposed permit uses ﬂrre wrong “lookoae_k” period to

inaporopria‘rely inﬂete the baselirle SOﬁ' and NOy .. emiesion rates from Units 1-5 and, 'thereby,
exaggerate the actual level of reductions that couid be aehlcved from those umts even if the
reductions were le gally crodrtabie for nettl g purposes. Fmally, the proposed permlt only
contemplates the addltlonal SO, and NOx emissions from new Unit 6 1tseif,. and fazls to account
for the si gniﬁcent a_dditior_lal poliutio_n increases _from the other erfluipnrent associated with Unit 6,
| Third, the ;‘:rroposed.penlni't' entirely fails to conduct PSD review or establish BACT limi_tﬁ ,
for CO,. PSD and BACT requirements‘apply to all pollutants rhat ar e' reguletcd or subject ro_
regulation.under the Act. CO, is unquestionably-an “arr -polle’raﬁ ” under the Act. Massachusetis
y_._Ei&,- 127: S. Ct._'1438, 1462 .(_200?). And, as the Environmexrtal Appeals Board recently held,

~ EPA’s historical interpretation of “subject to regulation” most naturally. “augurs in favor ofa

finding that” CO, is subj ect to regulation under the Act. In re Deseret Power FElectric



C’ooperatiﬁfe, PSD Appeal 07-03 at 41 (EAB Nov. 13, 2008) Therefore, ﬁm proposed.pcrmit
mus_thut doeé '110t—c;)nduct a full PSD review and set BACT emission limits for COa,.

Fourth, the proposed bcrmit does nét reﬂect‘an apfnropriate BA:C'i; -re!view or contain
proper BACT limits for PMa 5 , lead or PMIO. Even thoughl PM; s is a separately regulate.d-
crltcna pollutant—wnh unique formatlon and behavmral characterlsucs and posing cilstmct
thl eats to pcople s hcalthuthe propose pcrm it unlawlully adopted PMo controls as BA(,I for
PMss. Slmllarly, the propose permit failed to conduct any BACT rcv1ew for lead by 1mpr0pcrly '
'a_ssum_mg PMyo c_ontrois would qonstltute BACT for lead, as well. Thesé errors are magmﬁ ed
because the PM; limit itself dolés not reﬂcc;c the BACT level of éonﬁ*dl. |
o Fiﬁ_h’, all of the permit’s BACT limits unlawfully exempt Unit 6 from BACT .
requirements during'pcriodé of start—_up, shutdown, and m\alfpnc.tion. Sce 40 CFR §
S1.166(b)(12). N |

| Sixth, tl;‘e lack (‘J.f adequate coﬁtin_uous'or jjériodic monitoring, reliable rccordkCCping,_and
prompt ._reporting cxa@erb_ates fh;: significant defects in-the proposed pérﬁit.

- Finally, the public was not provided witil an .ade'qua{alaly i'nf-ormative notice and an
opporffunity to comment on the draft pcrm'_it in ﬁ meaningful way. Individu aliy, any of these
defcets warrant an objection by the Admin}strator. .In cc‘)—mbli‘natidn, they demonstrate that the
proposed p;crmi-t is fatally flawed and unl_awful. Acéc_jfdingly, for the rcasmi_ms discus‘sed Imolre
fully below, Petitioners uﬁge the Administrator to OBj ect to @hc'propos-ed Title V renewal permit

for Cliffside Uni_t 6.



PROCEDURAL BACKGROUND _

DAQ originally issued to Duke a Title v peﬁnit, Periﬁit No. 04044T2{}, for the Cliffside

| Steam Stati'oﬁ, eomprising t]m'ts 1. —5;0n S_eptember 23, 2003. On January 1_4, 2008, Duke -
, submitted an aIIJplieation for .renewal of the Title V perm.it for Cliffside Uniis I — 5, which Was-
set to e){pi1°e on Oetober 31,2008, | _

On.J anuary 29, 2008, DAQ issued Air Quality Permit No, 04044T28; which pufported to
authorize fhe construction of new Ciiffside Unit 6I ahd associated facilities, as lwell. as the
continued eperatieﬁ of Units .1 -5 (“Pemﬁt 04044T28™). DAQ styled tllle permit as e “ZQ
.0501(c)(2) mochﬁeaﬁon” of the existing Tﬂle A" pemnt for Cliffside. Under this provision, a
.faeﬂlly owner or operator may obtain a combined construction and operation permit pursuant to
15A N._ C. Admin, Code ZQ .0300, ¢t seq., and must file a complete Title V application within 12
months after comrﬁeneing operatien. ISA N.C. Admin.- Code 02Q .0501(c}(22,15A N.C. Admin.

| Code OZQ .050_4. DAQ did not perform a ma)-(irhu'm. achieva‘ble contrei ‘Feehnoio‘gy (“MACT”)_
analysis pricn-" to iseeing Perm it 04044'1“28 nor did it include in the eonetruetion penﬁit MACT
emissions Ilmxts for the HAPS that Wouid be emitted from Unit 6, as rcqulrcd by seetlon 1 12(g) :
of the Clean Air Act, 07, 5.C. § 7412(g). |

Duke claims that it began eonstruetlon on Unit 6 on January 30, 2008, the day after it _.
* received the Unit 6 eonstruetzon permlt Also on Janual“y 30, 2008, Duke amended its pending
T ltie V. rcnewal perm1t appheatlon for the Cliffside Steam Statlon to “incorporate changes
associated with [Permit 04044T281,” namely Unit 6 and associated equipmerft:. Duke requested

that DAQ include in the Title V renewal permit the renewal of Part I, Section 1 of Permit

* Duke purportedly commienced construction just nine days before the U,S. Court of Appeals for the D.C. Circuit

issued a decision vacating as uniawful the regulations on which DAQ had based its degision to exempt Unit 6 from

sectlon £12(g). See New Jersey v. EPA, 517 F.3d 574, 583 (Feb. 8, 2008) (holdmg that coal- and oil-fired EGUS
“remain listed [as sources of HAPs] under section 1 12,7, .




04044T28 foi‘ “those sources and contro} devices related fo ... the Cliffside Unit 6Ipc1*mit
“application and the Clifféide Unit 5 Wet F1u¢ Gas Desulfurization Project. i)ermit applicatiqn.”
On September 29, 2008;. DAQ noticed the Dfaﬁ_Titic v Renewal Permit, Wh}'(;h included Unit 6
- and a;sc;ciated equipment.
Meanwhile, on June 2 , 2008, DAQ wrote to Duke, expressing ur}ccrtainiy whether
“scction 1 12(g) applied to Unit 6.;'but nonetheless requcsting that Dukec agree voluntariiy to
undcftake. an assessment. of it HAP emissiﬁns “consistent w1th the’ analyscb that would apply
under {CAA} § 1127 Tab 4 Att. 15. Duke responded to DAQ on June 13, 2008, asserting that a .
scction 112(g) case-by-case MACT detcrmination was not required for Unit 6, but agreeing to |
undertake a “MACT-like” analysis, w_ithout _ccﬁsing construction and “without waiving _ény c;)f its
rights.” Tab 4 Att. 16. On July 3, 200.8, Duke submitted its “MACT-lik_.c” assessment to DAQ
and reitérﬁtcd its position th:at Unit 6 was not subject to the 1'eQMremeﬁts of CAA § ilE(g). Tab
| 4 Att.. 17. .dn July 16, 2008,. aﬁef providing Duke, the St‘afe .of Norfh Caroling, and the federal.
govelzrﬁnent 60-.days’ notice, Petitioners® filed a lawsuit aggin§t Duke in federal court in the
Westem District of North C'arolina_, .sce‘king a determination that CAA § 112(g) applied to
| Duke’s construction of Unit 6 and that buke _Wa_s violating its rcquiremen&. "Tab 19,
Throughogt the permittling process for Unit 6 and tﬁe MACT—iike process, Duke
cons‘istentljr rcprcsgnted that HIAP emissions at Unit 6 would exceed the major source threshold
of 10 tons/ycar of a single HAP arid/orIZS fons!ycar of all I‘iA};S calulated béscci on the uﬁit’s
“potential to emit.” Duke’s ougmal December 16, 2005 construction and operatmn permit a
apphcatxon for Cilffz,lde Unit 6, as well as the subscqu‘,enl applications, revxs;ons and supporting

_documents_-that Duke submi_ttcd to DAQ,_showcd that total HAP emissions from Unit 6 would

* A subset of Petitioners filed the lawsuit. The following petitioners are parties to the tawsuit: Environmental
Defense Fund, Naticnal Parks Conservation Association, Natural Resources Defense Council, Sicrra Club, and
Southern Aliiance for Clean Energy. - : ' :



e;(e_,eed 217 tons per year. Tabs 34,. 3L Speciﬁcaliy, Duke_"s calculations showed that with the |
- planned pollution con_f:role for Unit 6 emissions of hydrogen chicride (“HCI™) would be'171 .9.
© tons per year and emissions of hydrogen fluoride (“H1F”) would be 22.4 tons per year. Id.
| - H_owcver, on .C.)ctober. 14, 200 S—jizst two days before a hearing ih thc federal district
ccurt cals_c and three days beforc DA’Q had iJreviously indicated that it would issue its Draft
MA‘CT-Iike Determiriationl—Drzke submitted o DAQ a letter end attachmehte, claimirrg-that
Ciiffside Umt 6is “nota nrajor seurce of HAPs, w}:rich mcane' that Sec'tion I lé(g) does not apply'_

. to Unit 6 (emphasis in or1gma1) Duke askcd DAQ to concur with that claim and to *
conolude thle} voluntary” MACT-like j process. Oct. 14 Letter from Dukc to DAQ, Tab 4 Att 18
On October 23, 2008, Duke subm:ttcd “corrected” application materials for the Umt 6
construction. p_er*mrt based on the same mformatxon contained in Duke s October 14, 2008
submis‘sicn'. While maintaining that Unit 6 is a natural minor source of HAPs éﬁd that Duke
does not need to modify its .permit to confirm that status, Duke filed corrected application
rrrater_ials to inelude permifc terms to limit emissions of I*I'AI-’s below the.'maj or so_urcc threshold of
10 tons per year for any s.ingle HAP dnd 25 tons per year for alI'HAPs. Tab 4 Att. 22; |

On Decem ber 2, 2008, U.S. Disfrict Judge Lacy H. Thombul g issued a Mcmmandum and

: Order (“Order”) and Judgment in the federal court case, finding lhdt “Unit 6 i isan EGU under
| construction which has the potential to emit in-excess of fen tons per year of an individual HAP
(hydroehloric acid) and over 25 tons of a combineﬁon of 'oth.er HAPs,” that CAA § 112(g)
a};plied ;to Unit. 6, end that Duke was V.iolatiﬁg the reduiremente of CAAI‘§ 1 12(g). Order, at 21- | _
22,24, (The Order end.Judém_ent arc atteched as Tabs 20 and 21, respeCti\;ely.)'- Judgeh |

Thornburg held that DAQ “has the authorit)r and duty to enforce the requirement of a ful MACT



proceeding,” and.ordered that Di;lce complete a casc by -case type MACI pubhc process”
befme DAQ within 6{) days. Judgmcnl ﬁ 4,5 (Tab 21).
On December 4, 2008, Duke sent a icttcr to DAQ re1t¢1‘a{ing its request for -concqrrencé
in'its minor source claim and reSubmitting’ matcrials it had previou‘s!y‘subm‘ittc_-:d to DAQ in
: October in support of that claim. Duke also resuﬁﬁitl:eé materials it had submitted to DAQ as
~ part'of the MACT- hke proccss “to indicate what MACT limits would be appropnate il CAA §
| I 12(g) d1d apply to the construction- of {Umt 6] » Tab 22 at 5.
0n Decembel 15 2008, DAQ issued a notice and caiicd for pubhc corﬁmcnls on ifs -
proposal to approve lhe Modified Draﬁ Title V Renewai Pcrrmt Tab 29. The Modified Draft
Title V Renewal Permit is identical to the Draft Title V Renewal Permit DAQ noticéd on
Seﬁntcmber 29, 2008, and on Which_Pétitioners submitted comlrllents on October 30, 2008, except
that theé modified p'crmit'vailso contained the above-described blanket HAP efnission limits andl
. limited stack test requirelﬁents forlUnit 6. _ |
On December 17, 2008; DAQ sent Duke; a Noti-ce of Intcnt. to Disapprbve Duke’s CAA §
1 12(g) MACT appiication. Tab 23. Duke 'rcsponded on December 23, 2008, requesting tha{'_.
| DAQ suspend ﬂle case-by-césc MACT proccss u‘ntil 'it ﬁﬁaiizes the minor SOﬁrce modiﬁcation to
the (,11ff51de s ex1stmg pemnt at whrch point, according Io Duke, CAA § 1 12(g) requlrements
will not apply to Cllffmde Unit 6. Tab 24. To date, DAQ has not ﬂnallzed the Modified Drafl

Title ¥V Renewal Pcrrmt.

® In its submission, Duke relied on EPA’s 2004 proposed ruje entitled “Proposed National Emissions Standards for
Hazardous Air Pollutants; and, in the Alternative, Proposed Standards of Performance for New and Existing
Stationary Sources: Electric Utility Steam Generating Units.” Because EPA abandoned this proposed Tule when it
adopted the Clean Air Mercury Rule on March 29, 2005, Duke’s reliance on the 2004 proposed rule was improper. -
Sce 70 FR 15994, 16032.



REGULATORY FRMEWORK

Title V of the Clean'Air Act, 42'U.5.C. §§ 7661 -7661H, prohiﬁits any person from

~ operating a major 's{étionary ajr__poilution ‘source, such as Ciiﬁside; e}I{cept in compliance with an

~ operating permit issued by the state .p_crmitting aufhc;rity. A :Fitle A perr;lit collects, in one -
document, -ail cnfordeaﬁle -em'issiolns lim-i’;ations a.nd standards for the.sourcc a:nd cbﬁtaiﬁs |
provisions for assimng comphance w1th those apphcab!c; rcqurrcments. 42 4. b C. § 7661c(a), 40
C.FR. § 70.1(b); 15A N C. Admin, Code 02Q 0501(&) & 0508(b) The federal Tltle V
regulatlons provide that “[w]hlle title V does not nnpo‘se substantive new reqmr‘ements ..o falll
sources subJect to thcse regulations shall have a permit to operate that assures comphance by the |

source with atl apphcable rcqulrcments ? 40 CER.§70. 1(b).

AS'EPA has explained:

[R]egulations are often written to cover broad source categories, therefore, it may
be unclear which, and how, general regulations apply to a source, As a result,
EPA often has no easy way to establish whether a source is in compliance with
regulations under the Act. The title V permit program will enable the source,
States, EPA, and the public to understand betfer the requirements to which the
source is subject, and whether the source is meeting those requirements, Increased
source accountability and better enforcement should result. The program will also
greatly strengthen EPA's abilify to implement the Act and enhance air quality

planning and control in part, by. providing the basis for better emission
inventories. :

-57 Fed. Re’g: 32250 (July 2i, 1992). The regulﬁtioﬂé in 40 C.F.R. Part 70, which gpvém the
State Operatmg Permit Programs, require that Tlﬂe V perm1ts include all ¢ applicablc
requirements.” See 40 C F. R §8§ ?'0 I(b) 70. 3(0)(1) 70. 7(a)(1)(1v) “Apphcabie requ;rcments”
include, mz‘er. aha,- any prox_usmn of the North Carolina State Impiementalnon Plan (“S P73,
includihg Prevention of Significant Deteriorla_tion (“PSD”) 1‘equiremen‘;s, any term or cor;dition of
© any prcconstruption permit, any sténdal-d Ior requir‘e_ment ;ulder Clean A.ir Act'seét_idns .1 11,112,

114(a)(3), or 504, as well as the Act’s acid rain program requirements. 40 C.F.R. § 70.2.

10



.' A Title V permit is issuéd for up to five years, 40 C.F.R_. § 70.6(a)(2), and the applicant
rﬁust submit an appiicétion for renewal of the permit"‘at feast 6 months prior to the date of
permit exﬁiraﬁon, or_sﬁch other longer time‘ as mﬁy be appr-ovc::d b}.' the Adminiéfréfor that
ensures that the term of the Ipermit will not expire Before the pérmit 15 renewed,” 4{}‘C.F.R
§.70.S(a')(i)(iii). ‘Permits bleing rencwed are subjéct to lhe‘ same pro;:edura} requifem011ts,
mcluding those for public participation aﬁd afféctcd State and EPA réview that apply to the
im’tial_pér&it issuance. 40 C.EF.R. § 70.7(c)(1)(); 15A N.C. Admin. Code 02Q .0513..

This petition 18 tin'l.eiy. It ié fited within éixty days fﬁ]lowi;lg the end Qf EPA’s 45-day
:review period as required by Clean Air Act §.505(b)(2).- Accordingly, the Administrator must
. gra-nt or deny th_i\s. .pctition within sixty. da_ys'aﬁer itis'filed 42 UZS.C. § 7661d(b)(2). If the EPA -
Administrator dctérmines that the proposed Title V permit for Cliffside does not comply with the
requiremnents of the Clean Air Act or any “applicable requirement,” she must object to its
_issuance. Id.; 40 C.F.R. '§ 70.8(c} 1) (‘.‘Thc [EPA] Admihistr_ator w111 object to the issuance of
- any pr‘oposed permit de'termine_d by the Adminisﬁ‘atoi‘ not‘ tﬁ be in compliance with applicablc |

requirements or requirements under this part.”).

11



GROUNDS FOR OBJECTION
i. THE ADMINISTRATOR MUST OBJECT TO THE DRAFT TITLE V RENEWAL

PERMIT BECAUSE IT LACKS MAXIMUM ACHIEVABLE EMISSION

CONTROL LIMITS FOR ALL HAPS UNIT 6 WILL EMIT.

The Draft Title V Renewal Perrmt and the Modified Draft-Title V Renewa] Pcrmlt
violate the Clean Air Act, federal Tlﬂe V re gulations, and approved provisions of North '
Carolina’s SIP because they lack the case-By-case MACT determination and emission limits
required for new major sources of HAPs pursuant to 42 U.S.C. § 7412(;;7)(2)(}3). "Coal-fired
power pIants like Unit 6 have been subject to the case-by-case MACT requirements of Clean Air
Act§ 112 since December 2000, when EPA placed them on the Section 112(c} list of sources
subject to the Act’s hazardous air.poiiutiohn provisions. See 65 Fed. Reg. 79,825 (Dec. 20, 2060)

" (placing doal-ﬁred eiectric generaﬁng units (“FGUS’I,) on the Section 112(c) list of sources

subject to HAP reqmrements) see also New Jersey v. FPA S17F.3d 574 583 (D C. Cn 2008)

(holdmg coal-fir ed EGUs “remain hsted” as sources subject to (,Eean Air Act§ 112 reqmrements

since EPA’s December 2000 listing decision); Southern Alhance_ for CIean Eneggy Y. Duke

Energy Carolinas, LLC, No. 1:08CV318, slip op. at 21-22, 24 (W.D.N.C. Dec. 2, 2008);” and

% In this Petition, Petitioners object to both the September 29, 2008 Draft Title V Renewal Permit and the Deceniber
15; 2008 Modified Draft Title V Renewal Permit. DAQ provided both draft permits to EPA for review and '
comment. But DAQ, in an effort to dissuade EPA from targeted review of the Modified Draft Title V Renewal
Permit, asserted that the modified permit contained “State-Only” HAP limits for Unit 6. See Email from D. van der
Vaart to G. Worley et al., December 23, 2008, Tab 25. DAQ s assertion that the Pecember 15, 2008 modifications
to the Draft Fitle V Renewal Permit are “State-Only” requirements does not detract from the legal requirement that
every Title V Permit must contain all applicable Clean Air Act requirements, including, in this case, the .
requirements of CAA § 112{g). Significantly, DAQ does not dispute that the Unit 6 conditions and limitations are
integral to the Title V permit process. It also is teliing that DA has failed to fulfil} its non-discretionary duty to
issue a final Title V Permit within five days of the culmination of EPA’s 45-day review process. 15A N.C. Admin.
Code 02Q .0525{a)(7) (EPA’s 45-day review period expired on November 14, 2008, without an EPA ebjection;
DAQ’s deadline for issuing the Title V Permit thus lapsed no tater than November 21, 2008). The most logical
explanation for DAQ’s failure to fulfill this non-discretionary obligation is that DAQ has not yet processed and ,
finalized Puke’s mquesl for a pu‘mlt modification to designate Unit 6 as a minor HAP source, This further confirms
the fact that Unit 6 is included in the Title V Renewal Permit process and is subject to EPA review and obj jection,
Therefore, all objections Petitionets raise concerning the Draft Title V Renewal Permit also app Iy to the Modlf ed
Draﬁ Title V Renewal Permit. '

" Though the decision in Southern Alliance for Clean Energv v, Duke Energv Carol:nas LLC was rcndcred after the
deadline for commenting on the Draft Title V Renewal Permit, Petitioners raised the same factual and legat
objections presented to the Court in that case in their comments to DAQ on Duke’s Title ¥ Renewal Permit -
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Mcmordndum from Robert J. Meyels to EPA Regional Administrators Re; Apphcatlon of CAA
Section [12(g) to Coal- and O1l-fired Electric Ut111ty Steam Gcnelatmg Units thal Begm
Construction Between March 29, 2005 and March_ 14, 2008 (Jan. 7,2009) (Tab 26)_. |
As discussed bei.ow, Unit 6 is a. major source of HAPs based on its potential to emit well

above the ld—tons-l-)er-yca; major source threshold for an indiyidual HAP and 25 —tons._—per-ycar
. fnajor source threshold for a combination (;f HAPs, 42U8.C.'§ 7412(&)(1); _s_(w 42 U.S.C.
§ 7661(2)(A). Despite the fact that Unit 6 is a major HAP source, however, the Draft Tifle V |
| 'Reneﬁfal f’crmit and Modified Qraﬁ Title.V Renewal Pcﬁﬁit .do not include a MACT
“determination or MACT—based f.:m.issipn limits for any of tﬁe more than fifty HAPs Unit 6 will
émit. Further, I?uke unllawfully qommenced éonsfrﬁctign, and f01" app;:oﬁimateiypne yca_r. has
continued constructing Unit 6 in violation of the Clean Air Act’s proscription that “no person
. may cﬁnstruct or I'GCOI“lStl’lJC'[ any major sourc;: of [HAPS] unless the Administrafor‘ (or the State)
' dctermines 'that the (MACT] emission limitations under this section for new sources will be |

- met, »8 42 U. S C. § 7412(g)(2)(B) Therefore, for the reasons stated more fu}}y below and in
: Petmoners written comments submitted to DAQ on Octobcr 30, 2008 and January 22,2009
(Ia_bs — 18), the. Adr_mmsnatqr must object to the Draft T 1tle v Renewal Pcrmlt.' 40 C.F,R.

§ 70.8()(1). | |

A. Unit 6 Is Sub i ect to Title V Requn ements, Includmg EPA Revncw and-
Objection,

- There is no queétion that Duke has included Unit 6 in its amended Title V renewal permit

_ application for the Cliffside Steam Station. Similarly, there is no queétion that DAQ_has issued a_

Application, Petitioners expressly cited the Southern Ailiance for Clean Encrgy decision in their January 22 2009
comments oti the Modified Draft Title V Renewal Permit.

3 Importantly, Duke’s construction permit for Unit 6 expired by its own terms on October 31, 2008. Final Air .
Quality Permit, January 29, 2008 (I'ab 38). There is no “application shield” for construction permlta Thus, Duke
has been viclating the Clean Air Act by CO]‘Ib[]UCtlﬂg Unit 6 without.a valid construction permit since October i1,
2008. - :
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Draft Tltle V chcwal Permit and Modified Draft Title V Rencwai Permit that includes Unit 6
among the covered sources at the Cliffside Steam Stat;on As detalled in the Procedural Hlslory
section above, Duke obtained a construt_:tlon ‘perm1t for Unit 6 on J anua}y 29, 2008. ‘The very
néxt day, on January 30- 2008, Duke amended its pending application for -1'eﬁewa1 of the
Chffmde facﬂily Title V permlt (£ 1nclude Unit 6. Tab 27. On September 29 2008 DAQ issued
a notice for public comments on the Dl aft Title V Renewai Pcrmlt for the Chfis.lde faczhly,
inclzding Unit 6. Tab 28. Then, on December 15, 2__008,‘ DAQ Issucd notice ofits ir}tent to
-approve,l:and requestéd ‘public comment oh, a Modiﬂéd Title V chcwal Pcrn_ﬁt (Tab 29) that 13 |
idcm‘ical.tolthe Draft Title V ReﬁCWal i’ermit DAQ noticed on Sep;emb.er 29,20_0_8,- ek.cept that
tile modified permit contains 10- and 25.-t0ns—per—§ear blanket HAP emission limit.s. and a one-
tifne olr iimited stack test rcéuircment for Unit 6 when it commences operation. | .
ﬁnit 6 clcarfy is a part'of the Cliffside Facility Draft Titl‘e v Renewal Pérfnit and iﬁ

subject to EPA review and objection. By amending the Titlt;- V‘ flermit renewal application for
the Cliffside facility fo inciude Unit 6,- Duke included Unit 6 in thc Title V pcrmitl:ing proc'éss.
_ ]-3y‘ indicating to the public in the Sep‘_[ember 29, 2008 notice for public cor_nments- that Unit 6 was '
- included ]Il tl;e Title V Renewal P‘ermit_p'rpcess, and by including Unit 6 in the Dfaﬁ 'I‘i;[Ie A%

Renewal Pérmit anc'f.the Modified Draft Title V Renewal Pérmit, DA_Q 'included Unit 6. inthe
~ Title V permitting procéss and rendered it s_ubjeclt to all bf the p%ocedural and substantive
safeguards of federal and state Title \Y 'reéufations, includirig the right of EPA feview émd
obj-ecfion.' '.Fhus, the Ar_dministrator has the authorityl and, és demonstrated be]ow, thc obli g;dti(jl’l
- to review and object to the Draft Title 'V Renewal Pérmit because if lacks the MACI
_ dctcrm‘ination and MACT-bascd emission limits requiréd for major new sources of HAPs, like

Unit 6._ .
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Federal and North Carolina’s SIP-approved Title V regulations specify that ali Title V _
permits must include all applicable section 112 standards. Under 40 CF.R. § 70.1(b) and Clean
Alr Act § 504(a), cach facility that is sﬁbj ect to Title V permitting requirements must obtain a

permit that “assurcs compliance by the source with all applicable requirements.” See also 40

| CFR § 70.6(&)(1.). (requiring “[e]ach permit issue_d under thié- part shall include . . . {e}mission
- limitations and .standards inclﬁdiﬁg those ope.rati(.mal rcquiréments zinci 1imita;tions that assufe
comphancc w1lh all apphcable reqmrcments at the time of permit issuance ). EPA’S Title V
e gulations then define “[a]pphcabie 1'equ1rements to mciude ‘(a]ny standard or other
r.equirement.undér‘ section 112 of the Act.” 40 C}'R § 70.2.

Similarly, North Cgrolina’s SIP-approved Title V rcgulations_ provide that sﬂ'l '4’1’51.(5: v
;;uemﬁits “éhall specifsz cmiséioﬁ Hmitﬁti_ons and stanldards, inclﬁding oper_at_ional requirements and
Hlimitations, thaf assure compliance with éli applicable requirements at the time of permit
- issuance.” 15A N.C. Admin. Code 02Q 0508(b) North Carolina’s air permltt_mg rcgu]a,uons
define “[a}pphcable rcqu1rements to include “any %ta.ndard or other requn‘erncnt undcr Sechon
111 or 112 of the federal Clean Alr Act Lo 15A N.C. Admin. Code 02Q..0103(5)(d).‘ 'Thus, :
the Dfa_ft Title V Renewal Permit and Mo diiied Draft Title V Re.néwal Permit for Unit 6 mﬁst—
but do not—include the caSe-byfc'ase; MACT determination and MACT-based cmission limits
arid standards required byl CAA § 112(g). The Administrator shdgld, therefore, object to the
| Draft Tiﬂe v Ré_neWaE Perm.it and require a case-by-case MACT dcter!rﬁination. and MACT-
based cmi&;sion limits as part of this Title V peﬁﬁitting process. , -

As noted above, D_AQ has not yet issued a ﬁ.nal Title V Renewal Permit, not hbas it
.;gspbnacd to Pe;citioncrs’ c_ommt_snts- on the draft Title V Renewgl Permits. I—-Ioweve.r, DAQ has

offered its purported rationale for failing to include a MACT determination and emission limits

15



in the proposed Title V permit. Dec. 23, 2008 email from D. van der Vaart to G. Worley et dl .
(Tab 25); Notably, DAQ does ﬁt}t dcﬁy that Uﬁit 6 is in(_:iu.dcd in the Dr.aft Title V Renewal _
Permit or the Modified Draft Title V Rene%yal_Permi!L Instead, according to-DAQ, a MACT ‘
determinétion and HAP limits are ndt required because Unit 6 is a minor source Qf HAPS and,
further, the Modiﬁed Draft Title V Rénewa_l Pcr_rﬁ it contains as a “State Only” r;aquirement
bianket emissions limitations for HAP% that mirror the 10 — 25 tons per year “majof source”
thlesholds for the dpphcablhty of scctxon 1 IZ(g) of the fcdcrai Clean AII‘ Act. Neither of these
_purported }usnﬁcatlons has. mcrlt }'Irst as discussed in section B below the 800- megawatt
Unit 6 clearly is a major sou_fce ba_sed 0'r1 its po,tenti..al to emit HAPs. Second, as discusscd in
section C below, Duk; cannot skirt federal-legal requirements for éontrqlliﬁg HAP _emissic')'ns ;
uﬁder Clean Air Aét § 112 by ad'opti_n g blank:et. emission limitations as a “State Only”

reqluircmcnt ina Title V pé’r’mit.

? Duke also has attempted to justify the legal deficjencies in the proposed Title V permit by arguing the construction

and operation permit for Unit 6 was issued under I5SA N.C. Admin. Code 02Q .0501(c)2), and does not involve the
Title V process at ail.” Fhis argument is equally unavailing. First, Duke’s purported excuse evaporated when it

- amended its Titfe V pcrmlt renewal application on January 30, 2008 to include the newly permitted Unit 6. Second,
the state regulatory provision on whieh Duke relics specificaily provides that Title V processing procedures— :

*including the right of EPA review and objection—apply to permits issued under 15A N.C. Admin. Code 02Q
0501{c)(2). See 15A N.C. Admin. Code 020Q .0504(c) {providing, in pertinent part, that “[i}f the aption allowed
under Rule .0501(c){(2) of this Section is used, then the application processing procedures in this Section
[containing Title V Procedures] and . . . under 15A NCAC 2D 0530 for prevention of significant deterioration . . .
shall apply.”) (emphasis added). The regulatory “Section” Rule 02Q .0504(c) refers to includes Rule 15A N.C.
Admin. Code 02Q .0528 (requiring a case-by-case MACT determination and MACT-based limits for major HAP
sources) and Rule 15A N.C. Admin. Code 02Q .0522 (which provides for EPA review of Tifle V permils). Sce 154

© N.C. Admin. Code 02Q .0501(a), (c); 0504(c) (distinguishing between “this Section,” which denotes the Title V

Procedures Section appearing at 15A N.C. Admin. Code 02Q 0508, ct seq., and “Rule,” which refers to individual

- regulations under the Title V Procedures Section), Duke’s purported rationale would unlawfully nullify the plain

fanguage in 1SA N.C. Admln Code02Q .0501, which clearly distinguishes between the Title V Procedures i
“Section” 02Q 0500, ¢t seq., and the individual “Rules” that together constitute that section, and therefore cannot
stand. Fund for Animals, Inc. v, Kempthorne, 472 F.3d 872, 877-78 (D.C, Cir, 2006) {rcjecting plaintiffs’
interpretation because a statute should be construed “so that no part will be inoperative or superfiiious, void or

mstgnificant, and so thai one section will not destroy another unless the provision is the resuit of obvious mistake or

error’™) (internal quetation marks and citation omitted); Benavides v.'DEA, 968 F.2d 1243, 1248 (D.C. Cir. 1992)
(rejecting Attorney General’s interpretation of statutory provision because it would make provision “either
superflucus or meaningless”); RCA Global Communications, Inc, v, FCC, 758 F.2d 722, 733 (D.C. Cir. 1985)
(rejecting interpretation that “would deprive [the provision] of all substantive effect, a result self evidentiy contrary-
to Congress’ intent”). S ' ' . '
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B.  Unit 6 Is a Major Source of HAPs Based on its “I_’btential to Emit.”
As explained in detail in Petitioners” October 30, 2008 and Jaﬁuary_22, 2009 Comments
(Tabs 3 — 18), Unit 6 is a 'major source of HAPs based on its “potential to emit” HAPs in excess

. of the 10- and 25-t0n's~per year major source thresholds."”

Additionally, Unit 6 would remain a
“major sourqc” of hazardous air pollution under the conditions ofDAQ’s Modiﬁed'Di‘aﬁ Title V
Rénewal Permi.t, which does not include federally or practicably eni‘drcgablc permit conditions
that willl restrict HAP emissions below the major source threshold. ThuS, the Administrator. must
 object to the Draft Title V Renewal Permiﬁ because it lacks “applicable. requircments” under
Clean Air Act § 112(g)." | ) |
| | 1. Deﬁﬁiﬁor} of “Potential 1.'(.) Er_nif”_
The Clean Air Act.and Notth Carolina regulations define a maj or slourcel of'II-'I.APs as ény

stationary source that has “the potential to emit considering controls . . ..10 tons per year :01' more

of any hazardous air pollutant or 25 tons per year or more of any combination of hazardous air

10 As Petitioners noted to DAQ in their-October 30, 2008 comments, iwo recently permiticd coal-fired power plants
that have a smalier generating capacity than does Cliffside Unit 6 easily surpass the major source threshoid based on
their potential to emit HAPs. In Virginia, the Department of Environmental Quality issued to Virginia Electric and
Power Company a permil to construct and operate a coal-fired steam electric generating plant in Wise County,
Virginia. The Wise County plant will consist of two coal-fired circulating fiuidized bed (CFB) boilers that have a
combined gross elccirical output of 668 megawatts. These CFB boilers have a potential to emit over 240 {py of
HAPs, including 181 tpy of HCH and 48.86 tpy of Organic HAPs, taking into account the following control
technofogy: furnace limestone injection, dry flue gas deslfurization, fabric filier baghouse, good combustion
practices and activated carbon injection. In South Carolina, the Department of Health and Environmental Control
issued to Santee Cooper a permit to construct and operate the Pee Dec Generating Station in Florence County, South
Carolina, consisting of two 660-megawatt pulverized-coal boilers. Bach 660-MW beiler has the potential 1o emit
90.53 tpy of total HAPs, including 68.1 tpy of HCI, and will contain flue gas desulfurization, a fabric filter
baghouse, low NOX burnets, two-level séparated overfire air, and a Selective Catalytic Reduction system.

"' In addition to the reasons discussed in the remainder of this section, the Administrator must cbiect to the Draft
Title V Renewal Permit and the Modified Draft Title V Renewal Permit because they improgerly fail to include
fugitive HAP emissions from Unit 6 and its associated equipment in calculating the source’s “potential to emit.”
Under North Carolina’s SIP regulations, “IpJotential emissions include fugitive emissions as specified in the
definition of major scurce in 40 CFR 70.2.” 15A N.C. Admin. Code 02Q ,0103¢28). With respect to HAPs, 15A
N.C. Admin. Code 02Q 0103(28) defers to EPA regulations appcaring in 40 C.F.R. Part 63, which provide
“[flugitive emissions means those emissions from a stationary source that could not reasonably pass through a stack,
chimaney, vent, or other functionally equivalent opening. Under section 112 of the Act, al} fugitive emissions arc to
be considered in determining whether a stationary source is a fnajor source.” 40 C.F.R. § 63.2. Thus, a source’s
fugitive emissions must be included in “potential to emit” calculations under either Part 7¢ or Part 63,
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pollutants.” 42 U.8.C. § 7412(a)(1); see 15A N_.C.‘ Admin. Code 02D,1112(c}4) (dcﬁhihg
“Construct a major source™); 40 C.F.R. § 63.41 (same). The concept of “potential to emit”

HAPs, as defined by EPA and North Carolina and as interpreted by the courts, is, fundamental to

determining Unit 6’ major—sourcé status. See United States v. Louisiana-Pacific Corp., 682 F.
Suin. 1122, 1133 (D. Colo. 1987) (“The concept of * potential to emit’ is the cornerstone of the
- entire [preconstruction permitting] program.”).
Under North Carolina’s approved SIP, “[p] (_)fential emissions” are defined as:
[Tihe rate of emissions of any air pollutant that would occur at the facility’s
maximum capacity to emit any air pollutant under ifs pliysical and operational
design. Any physical or operational limitation on the capacity of a facility to émit
an air pollutant shall be treated as a part of its design if the limitation is federally
enforceable. Such physical or operational limitations include air polluuon control”
cquipment and restrictions on hours of operation or on the type or amount of _
material combusted, stored, or processed. Potential emissions include fugitive -
emissions as specified in-the definition of major source in 40 CFR 70.2.
15A N.C.. Admin. Code 02Q .0103(28) (emphasis added). Federal regulations contain the same
definition.of “potential to emit.” See 40 C.F.R. § 63.2 (defining “potential to emit” in same |
- fashion), .' o ' ' \
These regulations make clear that a source’s “potential to emit” is determined based on

its “maximam capacity to emit” and only takes into account pollution contro‘ls or operational

Ilmltdtlons if and to the extent thcy are federaiiy enfoweablc gcc Memorandum from John S,

.Seltz to Robert I; Van Heuvelen (Jan. 22 1996) (Eab 30) (prov1dmg “[t]hc court |m Nat10na1

Mmmg Assomatlon v. EPA, 59 F.3d 1351 (D.C. Cir. 1995})] dzd_not vacate the section 112

' regulatlons [t]he regulations remain in cffect pending compienon of new rulcmakmg ”) To
date, EPA has not reVISe'd the section 1 12 regulations defining ¢ ‘potential to emit” appearing in

40 CFR. §63.2. Imﬁortantly, even if EPA’s section 112 regulations do not require that physical
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or ope'rational limitatibns be federally en-forceabic in order to limit a source’s “ potential to emit,”
North Caroling’s approved SIP: does Sec42 US.C. § 7410(1{)
But even if EPA applics a “practical enforceability” standard that fails shoﬂ of requn ing

federal enforceability, Unit 6 still unquestiondbly is a major HAP source. In the wake of the

 National Mining Association case, the U.S. Court of Appeals for the Second Circuit articulated
‘an alternative stanﬁ_lard for “potential to emit” dc_:terminations, cxpiainin g:

-[A] proposed facility that is physically capable of emitting major levels of the

relevant poilutants is to be considered a major emitting facility under the Act

unless there are legally and pmcttcabl ly enforceable mechanisms in place to
make certain that the emlssmns remain beiow the relevant levcls

Weiler v. Chatham Forest Prod.i Inc,, 392 ¥.3d 532, 535 (2d Cir. 2004) (emphasis added),

Regardless of \V.hethlt‘,l‘ the test f<-3r “potential to erriif” requires fedc_ﬁrally or mercly
prac'ticably cnflorcéablc_ physicai or operational limits, it is clear, basgd.o'n Unit 6;s-phy5ical and
op_cratiori_a_l design—including thé range of fu'els Dﬁke claims Umt 6. is physicaﬂy capable of
burning and; allowed to .bum, the poteﬁtial rates aﬁd hours of Qpéfation_ of ﬁnit 6, the variability
of thc cifectlveness of the pianned pollutlon control cqmpment and the cxpcotatmn of decreascd
.plant eﬂmency over tlme—lhat Unit 6 is physically capdble of emitting HAPs well abovc the
major-gource threshold. T hlS fact is apparent from Duke’s earlier emissions cstnnates for

. Cliffside Unit 6—-—iﬁckudmg those contained imn its cor.lstruction permit appiiclation for Uni't 6—
which coz.lsmtcntly statcd that gven wuh pollutlon controls, Unit 6 would emlt over 171 tons of
hydrouhlonc acid (HCE) over 22 tons of hydroﬂuorlc acid (HF), and over 217 tons of ai} HAPS

: comblned. Duke’s Mar. 31, 2007 an’_iended permlt application, I*mjm B (Tab31). .
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2. The Claim that Unit 6 Isa Mmor HAP Source Is Based on Flawed
Assumptions.

In eontrast to its earher submittals to DAQ Duke cialmed in an Oclober 14, 2008 letter to
IDAQ, and again in its October 23,2008 Correctcd Appllcatlon Materlale for the Unit 6
const_:ruction permit, that Um't 6.is a minor source of HAPs. The Mediﬁed_ Draft Title V Renewal
Permit accepts and-ipcorporates' these minor source claims and,_ae a reeuit, it does not include a
MACT—deterrﬁinatbn or MACT-based eﬁlission limits, eve'n theugh it-is clear Unit 6 is subjeet.

to the case—by—case 1cqu1rements of Clean Air A{,t § 112(g) See Southem Aﬂlance for Clean

Fnergvv Duke Fnergv Carolmas LLC, No 1: 08CV318 bhp op. at 21-22, 24 (W.D.N.C, Dec

2, 2008);'* see also Memorandum from Robert J. Meyers to EPA Regiondl Admlmstmtor.s Re:

- Apphcat}on of CAA Seetlon 1 12(g) o Coaln and Oil-fired EICC‘[IIC Utility Stedm Generdtmg

g Umts that Begm Construction Between March 29 2005 and March 14, 2008 (Jan. 7, 20{]9) (Tab

26) Regardless of the reason for the iack of a MACT determmatlon and MA(,T based emission
- hmlts thelr absence renders the M{Jdlﬁed Draft T1tie A" Renewal Permit unfawful.

Accqrdmg to Duke’s Corrected Apphea’uon Metenais—, cettain new assumpﬁmﬂs abouf _
Unit 6 will brieg its “potential to emit"’ below the maj o_r- soui'ce threshold, representing an 85%
_ decrease iri combined HAP emissipns without any changes to ihe physieal desigr’; ér operEtioﬁal
limitations at the Cliffside facility. In par.ticularl, the minor source ciailﬁ relies on three flawed
- assumptionS' (1) Unit 6 will excluSively bern coai with a\ 33% higher heating value tixan
previously stated (2) Unit 6 will only burn coal with a chlorme content less than max1mum
levels for the types of coal Unit 6 is capable of burmng, and 3) Unlt 6’s pollution controls w111

‘be far more effectivé than p_revmusiy stated and these controls will consistently operate at peak

2 Though the decision in Scuthern Alliance for Clean Energy v. Duke Energy Carolinas, LLC, was rendered after
the deadline for commenting on Duke’s Title V Renewal Permit, Petitioners raiscd the same factual and lepal

_ objections presented to the Court i in that case i in their comments to DAQ on Duke’s Title V Renewal Permit .
Apphcatlon
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levels of efficiency. MOS’:{ importantly, neither the 'Di‘;':lft T itie-V Renewal Penﬁit notr thé
' Modified Draft Title V Rcm'awai Permit contains any conditilons' or limitations—federally
enforceable or practicably enforceable—that limit the, chell;actg:risti‘cs pf the coal burned at Unit 6
ot the consistent HCl-control efficiency of its poilutiﬁn cofltrols.
- On November 7, 2008, SELC pr.ovide.d'to DAQ'a iégal'an-alysis and technicﬁl review
conducted by Dr. Ranajit Sahu summarizing the legal and techixica‘l dcﬂpieﬁbiesbf Duke’s minor
 source claims. After DAQ issuéd the Modified Draft Titie V Renéwal Permit on bcccmber 15, |
2008, we requested that Dr. Sahu also review it_.'and.the minor source analysis DAQ po_ndue‘.[ed'in
an effort to support the Modiﬁed D'raft_ Title V Renewal Permit. Dr. Sahu reported -ﬁhree .
s:igniﬁcant technic.al ﬂawé in the Modified Draft Title _V Renewal Permit and ]:;)'AQ’S ana]ysx;s.
' Dr-. Sahu focused his analysis on HCI because it is the ﬂAP tﬁat will be emitted in the largest
| quantity As Dr. Sahu’s réport demonstrates, the HCI cmissioﬁs from Unit 6 are a function of (1)
thc a,mount of IICl that w111 be formed, whlch is itsclf a function of the amount of coal that will
be burned and thc amount of chlorme in that coal; and (2) the amount of HCI that will be
captured by Unit 6's pollution controls,
| Ca. Hear Content of the Coal
The Modificd Draft Title.V chewal Permit relies on'im‘_proper and unsuppOLTt%d‘ changes ’

in _assﬁmptions about the heaf content' of the coal Unit 6 will bﬁrh. _ The effect of this ‘ci-lange-is to
sign iﬁ(;antly redué;-: the amount of coal that I!Jnif 6is prbj ected to burn, and correspondingly to
pi‘oject t-hat less HCI Wili be formed. In ifs consﬁuction application, Puke as‘_s_umed a heat
contc.nt of 9,2.’176 Btu/lb. See PSD Permit Application Addendum, Appendix B.(May 29, 2007) |

I(Tal-} 32) at 4. Inits Corrected Application Matcri'ais,_ However, Duke assumed a heat content.of

" On December 12, 2008, SELC resubsmitted Dr, Sahu’s technical review along with a cover letter discussmg the
taw and the technical flaws in Duke’s application. SELC’s November 7, 2008 and Decembe: 12, 20{)8 lcllcrs are
_attached as Tabs 7-and 12, lespcctwely, Dr. Sahu’s expert reporL is attached as Tab 8.-
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12,777 Bfu!' lb. The Modified Draft Title V Rernewal Permit ziccepts and is 1b.ased on this. Sce
DAQ Air Permit -Review (Décember 15, 2008) (Tab 33)at 2: This.36_% increase in assumed iieaf- -
.content reduces the amouﬁt of coal that Unit 6 is assumed to burn by morc than 26%,

By failing to include a MACT determination and'MACT-based gmiésion limits, thé
Modiﬁ;_ac_l Draft Title V. Rehev;(al Pemﬁit unlawfuliy rélies on the assumption tha}t Unit 6 will burn
.highephcéﬁ-coment coal. This Iis .improl.)er because there is no enforceable requirement that |
would prevent Unlit 6 from burﬁing coals with a lower heat corv.tf-:nt..14 Calculating whether Unit
6is a major HAP source based on its potential to emit HCl—and, thus, whether the Modified
Draft Titie-‘ \% Renewal Permit must contain MACT emissio_ﬁ lih‘l its—requires selecting the coal
blend that wbuld result m the highest HIC] emissions projéction_s. By aSSuming' a higher heat. .
content; DAQ and Dullcc have improperly minimized Unit 6°s potential HCI emissions. As Dr.
Sahu indicates in his rkevie;ai, a blend of coals with a 10wcr heat content Wbuld ?esﬁ!t in higher
emissions of HCI that would ;xceed the 10-tq_ns—per—jrear fnaj or-source- threshold. |

| b.  Chlorine Content of the Cog,n’ |

Similﬁrly, the Modiﬁed Draft Title V Renewal Permit rclies on an unjl.istiﬁably .ldw- coal

chlonne content. In its Corrected Apphcatlon Matenals Duke assumes the maximum chlorme
content wﬂl be 3209 ppm DAQ accepted this assumptlon in proposmg approvai of the Modified -
Draft Title V Rencwal Pcrmlt.' See DAQ Axr Permit Review (Dcccmbt_:r 15, 2008) (Tab33)at2. -
_However as Dr. Sahu Indlcatce in hlS tcchmcal analy51s the USGS Coal Quahty Database |
reports that some coals from the regions Where Duke is permltteci fo and intends to pur chase coal
have chlorine contents as high as 8800 ppm. Sahu Review, Tab 8 at 4. Therefore, Duke’s

submission, and DAQ’s acceptance thereof, is improper because, by sclecting a chlorine content

* This is particularly true heré, where Duke has stated that Unit 6 is designed to maximize fuel flexibility and is
capable of burning coals from throughout the United States and South America. Lettor from J ames L. Turner {o
Keith Overcash (August 22, 2008) (Tab 4 Att. 21), at p. 5.
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' féir lower tljan the maximum chlorine content among the coals it is permitted to burh, Duke has
grossly underéstimated the amount of HCI that will be formed.
+ The flaws in the assumpﬁon.s regarding heat content and chié)rine_content alone show thai
Unit 6 haé the potential to emit signiﬁcantly above thé-10-tonséi)cr-yea'r-threshold for a single
| HAP DAQ’S permit review and the Modified Draft Title V Rene\::val Permit mohg]y accept
these flawed assumptions. As a result, the Modified Draft Title V Renewal Permit is unlawful
because it lacks the épplidable CAA§ 112(g) 1'eqﬁire_ments tha;t apply to Unit 6 as a majoréoﬁrce
- based on it_s.potcntiai. to eniit HCI in exceés of the 10-tons-per-year threshold, | |
c Projected Iéem’oval of HClat Unit 6 -
Iﬁ its submissions to DAQ between December 2005 _and.Augu%t 2008, Duke reborted that
Unit 6’s poliution control équipmcnt would remove 98% of the HCI that will be created during |
- combustion. _Howevef, in itls Corrccted Application Materials',- Duke assérts, and the Mpdiﬁcd '
braﬁ Title V Renewal Permit aééepts, that the same equipﬁleﬁt will coﬁsi_stcn.tly remove 99.9%
of_the HClin the ﬂue. gas. I_d There are several ﬁroblems with this aése_rtion and, consequently, -
Wlth the Modified Draft T_itie-V Renewal Permit. These flaws are magnified because the |
poiiﬁtion cronhfo Is for Unit 6..must co nsisteriﬂy achieve an ex"cradrdinarily high level of HCI
-con{rol that has not bcén demonstrated undelr_nor'mal o_perating.co-nditigns..during. the course of a
“year in order to ex¢mpt Unit 6 from the requiremgﬁnts bf Clean 'Ai-r Act § '1"12@'.

Even acccp;[ing the unsupported and uncnforce'ablé assumptidns r'egarding the coal heat |
and 'chlorine content discussed abovc'-:, Unit 6°s HCI emissions would exceed ‘10 tons _if the IrICI
reroval efﬁcicnéy were to drop just a s:ﬁall fraction of a percent ﬁoiﬁ the 99.9% ligure on

" which DAQ a;qd Duke rely to justify the omission of a MACT determinatioi_l aﬁd MACT-bascd |

emission limits in the Modified Draft Title V Renewal Pérmit. In order to limit HC] emissions to-
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less than 10 tons per yeer, the pollution controls for Unit 6 would have to achieve an _averege -
removal _rete of greater than 99.8874%, even accepting the ﬂawed assurnptions regarding coal
heat and cfrlorirle content. Sahu Reviewl, Tab 8 at 5. In other words, the slightest red]iction in
pe'rformane_e would cause Unit 6 to exceed the major source ‘threshold.

| The first erld most rerrrarkable' flaw in Duke’ S clairrrs .regarding rerrrovel efficie_rrejr is the

. fact that tests conducted for Duke’s pollution control vender, Alstom Power Inc., refute Duke’s

clalm Duke claims that a repor’t of stack test data from Duke 8 Marsha.ll Steam Station prepared o

for Alstom Power suppor ts klb potential- to emit calculations. Report on FGD Feedback Test
Program Unit 4 Absorber Inlet and Stack Duke Energy Marshail Steam Statton (May 29, 2007)

" Tab 4 _Att. .1-8 (Att. 2). To the eontr_ary, in an October 14, 2008 Ietter, Alstom d1rect1y contradkcts'

the elairns Duke makes and on which the Modiﬁed Draft Title V Renewal Perrnit is based. :

' Letter from Phll Rader Busmess Manager of AIstom to Sam Alexander, Duke Energy (Oct 14,
2008), Tab 4 Att. 18 (Att 3). Duke’s central basis for claiming that it can aeh1eve a contmuous
removal efﬁmeney of 99.9% is its assertion that the new equipment at the Marshall Steam

. Station has achieved this reduction duriﬁg e series of shdrt-term‘SOé e'erubber stack tests.

Howevcr Alstom reports that lhe HCI rerrroval efﬁelency demonstrated at Marshall ranged

- between 99.7 and 99. 9% removal of HCI with an average of 99.87%. Id. at 1 Most of this

_,range, including the average, falls below the level that would be requrred for Unit 6 10 emit Iess-
than 10 tons per year of HICI, Nowhere in Alstom’s letter do_es t}re comp’ehy provide_ any
assuranc.e that th'eleontrol eeiuipment tl:at will be uscd at Unit 6 could remove 99.9% of HCl on

' average under normal operatm g conditions over the course ofa year The most that Alstom

states is that the removal control at Umt 6 wrll bc better than at Marshall. Id at 2. However

given the 99.7-99. 9% range of performanee at Marshall, thls does not mean thal the performance ‘
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will maintain HCI emissio_né bcIow the 10—t_ons-per-year threshold. Furthérmore, Alstom
'exﬁliéitly disﬁvows any performance ;guarantcc', stating _thaf its letter does “nof c-onst::llule'a
specific .perform_ance gdarantée or warranty bylAlstom for HCI or HF removal.” _E.'
Second, the test ciata Duke presented from the Mar_shall plant also fail to support _Duké’s - |

clair:n. Rﬁtﬁerl than shéwing a co‘ns'is_tcnt removal rale of at lle.a'st 99.9%, the data show that on six
- ofthe 16 r-uns presented, the removal (;,fﬁcie'ncy was bci(‘)ﬁ;{ 99.8874%, the level Unit 6 Qould
havé fo maintain in order to 'avoid major_source gtétus. Sahu Review, Tab ..8_ at 6. o

~ Third, as Dr. Sahu explains in his report, ]jukc’s claimms that the controls at Unit 6 will be
even better than at I\;Iarshall are .entirely specul ative. Duké provides i}b data in sluppolrt of its
clai;ﬁs_that the design.eleménts of its vﬁriqus éontfol systéms will improve efﬁéiencie_s and
en‘sure I99.‘9% I—-ICI- removal. As noted, Alstom in its _ICttCl; fails fo provide any quantified
-estimafc of ;che improvement in HCi refnovai that thc additional coﬁt_fols at Unit 6 may provide.

- Finally, Duke.adépts- fwo positions in itS.Cor.'réctcd Appiilcation Mat_eﬁais tﬁat directly
' ;;ontradipt ‘positions it took m its "‘MACT-like” submissions to DAQ-on July 3, 2008 and Au.gust
22,2008. Tab 4, Att. 20 and 21, res'pectiveiy. Th-o first inconsistency is Duke’s prior rejection -
of reliance on short-term stack tests- as a 1‘ea$0n_able indicator of expected pollution control
h performance.- Duke specifically pointed to HCI, staﬁng “la]s an cxamplé, hydrogen chloride
(‘HCP) ... emissions arc drirectly rélaled to the amount C!-f the pollutant in the fuel, which also
_*;fal'ies even within the same céal' seam, -Short-term stack tcsi results do not adequ’atelj-g{ account
for that variability.” Sce Dul{c’.s 'MACT-I_ike Assessment, Juiy 3, 2008 (Tab 4 A_tt.'20) at 10. In -
its Corrected Application .Materi’ais, hbweifer_, Dukg relies onzjust this type of short-term stacl%

‘test when it cites short-term tests from the Marshall Steam Station. ©
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The.second inconsistency concerns reliance on statements from pollution. confrol
vendors. Duke previ’ously asserted that .pollution .control effectiveness predictions by vendors
.'likel Alstom cduld' only be relied on when the vendor provided a guarantee of the syStcm;s
ﬁerf@ménc& “As.you likelylaré aware, what vendor.a.l_}d éonsll.ltant literature say abdut
projected perfbrmande ofteﬁ overestimate \}Vhat is eventually g'uaréntecd. 'I‘hat. is bécaqse the
literature is‘bascd on speczil_ation about wh'a-t might _ha;;pen; whél'éas a guarantee is based on h'alrd
_enginécr_in g data and demonslfated perforrhance with bindihg commercial repercussions.” See
Lcttgl_" frorﬁ J. Turner to K, Overcaéh, Aug, 22, 2008_ (Téb 4 Att, 21) at_.13. However, Duke’s
' CD-ISI'GCth Applicatidn' Méltcriéls rely on sfatem-(f:nts- by its vendor, Aistom  which expressly |
dlsavows any guarantec The Modified Draft Title V Renewai Permit unlawfully falls to include _'
the MACT emission limits that apply to Unit 6 pursuant to CAA § 112(g) bascd on Duke’s
unproven and contradictory c_lalms regardmg the conglstent HCI ;cmov_al cfﬁcxen_cy-of Unit 6’s
polution 00n&§ls |

C. . The Medified Draft Title V Renewal Pcrmxt’s Condltlons Wl" Not Rendcr
Umt 6 a “Minor” Source of HAPs,

On December 15, 2008, DAQ proposcd appiovmg the Modxfied Draft Title V Renewai
.Permlt purportmg to assurc thc public that Unit6isa“ ‘minor source’ by imposing “synthetic”
minor source limits, The '-proposed modification would ret;luil*e that cérﬁbihed HAPS emissions -
are lcss than 25 tons per .year and that total emissions of any single HAP afe less than 10 tons per -
year., Mod:ﬁed Draft Tltle V chcwal Permit at 51, Section 13(a) (Dec. 15 2008) (Tab 2). Aa
demonstrated above, Unit 6 is a ‘major souzce of.HAPs based on its potential to em1t HAPs above
the maj op-éource thresholds. For similar reasons, the sole modification coritained.in the _

Modified Draft Title V Rencwal Permit will not render Unit 6a “synthetic minor” HAP source.
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The Modified Draft Title V ch-cwal'Pem'}it deoes not contain conditions that require
' cﬁrﬁplianée with the n%quired assumpﬁqns re ga;*ding coal heat and chlorine content and claimed
HCI removal efficiency necéssa‘ryl to support the minor source claim that i'mdérpins the abscncé
ofa I\/fACT determination and MACT—baséa emission limits in the pérmit. I‘he -aslsumptio_ns
re gardi'ng coal heat aﬁd chlorine content and claimed HCI 1'cm0vai- efficiencies, therefore, cannot
be _uslc-:ld to restriet Unit 6°s “potential to émit.” It .is iﬁdisputabie théf Unit 6 is “p_]:l)'/sically
capable” and allowed under- the Modified Draft Title V R‘encwal_Pen_pit io bu{'n cqal with lower
hcat and higher chloriné_contcnts than required to suppoft the coptention that Unit 6 is a minor
HAP source. Siﬁlilariy, the Marshall stack test data from which the minor source claim derives
demonstrate that the polluti on controls can and do opérate at lower removal cfficiencies than
' required.fo SUppor‘[.the mlinclzor source claim, énd nothing in .the Modified Dra_ft T_itle V Renewal
Permit requires operation of the poltution con.trols ata 'consisf:ent HCI removal efficiency, Tilus,
Unit 6 does not héwe federally cnforceai:)}c limitaﬁon_s or “légaliy and Iﬁrac-:%i.cably cnforcé_able
mechaniéﬁs in place to make certain that [its] emissions remain below the _relév-a-nt levels.”
Weiler, 392 F.3d at 535, Aé ﬁ result, Unit 6 curfently is a major source based on the unit’s
po’fentiél to emif_HAPs. | |
As explaiﬁed above, énl_y physicai and operational restricti ons tﬁﬁt are legally énd
practically cnfqrceable may be used to limit a sourc‘cl’s poténtiai o emit for purposcs of the major
source dctcrmingtion. This req uiremeﬁ_t may not. be sélisﬁed by the type of blankcltl restriction'on

emissions contained in the Modified Draft Title V Renewal Permit, even though it is presented as

a “State-Only enforceable™ limit. In United States v, Louisiana—Pagiﬁé Corp., 682 F. Supp.
1122, 1133 (D. Colo. 1987), a federal court considering the type of physical and operational

restriclions that can be used to limit a source’s potential to emit concluded:
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fN]Jot all federally enforceable restrictions are property considered in the
calculation of a source’s potential to emit. While restrictions on houts of
operation and on the amount of materials combusted or produced are propm iy
.mcludcd blanket restrictions on actual emissions are not

Of particular rclcvance hcre, the court in Louisiana-Pacific held that permit conditions which

simply limited carbon monoxide emissions to 78 tons per year and volatile organic compounds to
101.5 tons per year should not be considercd in determining “potential to emit,” because these
blanket emissions restrictions, unlike conditions such as limits on hours of operation, fuel

- consumption, or amount of production, “would be virtually imp_ossible to verify or enforce.” Id.

The same applies here. As Louisiana-Pacific dcmonstrlates,l the Modiﬁed'Draﬁ Title V
Renewal Permit-—-w_hich c-oﬁtafns nothing more than blanket restrictions on HAP ‘emiss.ionsf—
cannot 's,uppbrt a minor source ciaim. That is, Unit 6 cannot avoid major source status simpiy by
_ applyiﬁg for and receiving a pérmi_t with “blanket restrictions” pr'ohibiti-ngIHAP emissioris at.

- 1evels exceeding thc major source threshold In order to Ixmlt emissions below the rnaJ or source
threshold, and thus qualify Umt 6 as a “minor source,” the Modified Draft Title V Renewal
Permit must specify cnforccable and.verlﬁablc hmlta_t_lqns on rates or hours of Qper_atwn, ﬁwI or
;a\%/ maferial tybes, or other practi‘caiiy eﬁforceéble-aspecfs of design or operatidn that will mai(e -.
céi';reiin fhaf emissibns remain below the m ajor source threshold. Even if the pefmit ‘were |
amended to contain the required lim.its-, the fccord- contaiﬁs 1o e\,;idcnt.:e that]_juke of DAQ could
monitor the HCI emissions from Unit 6 with sufficient precision to make the required permit

lumtatlons fede1 ally or practlcably eniorceable

1. Thc Modzﬁed Draft Title V Renewal Permit V1olates EPA’s Longslandmg
, Policy. :

EPA policy is consm_tent with and reinforces the law described above. Ina 1989

Memorandum regarding limits on “potential to emit,” EPA addressed “[tthe appropriate means

28



- of .re"str.icting potential to emit through permit conditions.” Jﬁne 13, 1989 Mcfnoranduiﬁ from
Terreﬂ Flunt, EPA Ofﬁce of Enfofcen;;cnt and Compliance Menitoring ahd John S. Seitz, :Oflﬁcc _
of Air Quaiify Planlning and Standard'é (_“1989 PTE -Mém_o”) (Tab 10) at 2.1 In particular, EPA
“addr'eséed three _quelstions: Whét types of permii limitations can legally limit potential,td e'mit;.
~ whether long averaging tirﬁés for production limitations are enforceable as a practical matter;
-and whgther sources may limit potential Ito emmit to mi.ll_lor source levéls as a means of
circ.u_mlventing the preconstructidn review rc&iuirements of major source ‘r_eview."" Id. ét 2-3, :
EPA has described whaf may qualify as PTE lfmits fo inc.ludc:

in addition to control equipment, any federally cnforwable physical or operatlonal

limitation. The Louisiana-Pacific 18 court found that blanket limits on emissions

did not fit within the concept of proper restrictions on potential to emit as set forth
by Alabama Power.'” Moreover, Judge Arraj found that:

...a fundamental distinction can be drawn between the federally
enforceable limitations which are expressly included in the definition
of potential to émit and (emission) limitations.... Restrictions on
hours of operation or on the amount of material which may be
.combusted or produced ... are, relatively speaking, much easter to
“federally enforce.” Compliance with such conditions could be
“easily verified through the testimony of officers, all manner of
internal correspondence and accounting, purchasing and production
records. In contrast, compliance with blanket restrictions on actual
emissions would be virtually impossible to verify or enforce.

-1d Thus T udge Arrg aj found that blankct emission limits wese not enfm;caable asa
practical matter. :

{989 PTE Memo (Tab 10) at 4. Accordingly, as a'gencral rule, “a limitation specifically -

_ recognized by the regulations as reducing potential to emit is a limitation on production or

15 The 1989 PTE Memo was reaffirmed in the agency’s 1995 Memorandum 'Optiﬂm Jor Limiting the Potentiad to
Emit (PTE) of a Stationary Source Under Section 112 and Title V of the Clean Air Act (Aect) (%1995 PTE Memo”)
(Tab 14}, 5 (“The EPA has issued several guidance documents explaining the requirements of practicable
-enforceability (e.g., “Guidance on Limiting Potentiai to Emit in New Source Permitting,” June 13, 1989;
memorandum from John Ragnic entitled “Policy Pelermination on Limiting Potential to Lmlt for Koch Refining -
Company’s Clean Fuels Project,” March 13, 1992)”).

16 United States v. Logisiana-Pacific Corporatlon, 682 F. Supyp. 1122, 1133 (D. Colo. Oct. 30, 1987).
1" Alabama Power v. Costle, 636 F.2d 323 (D.C. Circuit 1979).
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opcration ” Id. at 9, EPA has recogmzcd thal the courts have concluded that “allowmg blanket
. emission llmltatlon[s} to resmct potcntlal to emit would Vloldte the intent of Congress in
establishing the Prevention of Significant Deterioration (PSD) program;“ Id. at 518

o As a threshold matter, EPA explains_iz;} its 1989 Mem(IJ that “Potential e1hissi0ns-_arc
defmeld as t:h'e product of a Source’s emission rate at mlaximur-n operatiﬁg capacity, capaéity -
utilizatién, aﬁd hours of opéfat_ion.” 1989 PTE_Memo (Tab 10) at 5. bPA Speciﬁcally identified
“capacity utilization™ as an mdlcatm of “the manner in wh1ch a source is run,’ 1nciuding i_ts‘raw
matcrials, fuel, and any mandatory conditions on the pcrfolmance of acici-on Icc&ntrol
‘rclch_n(il.c::gics,19 1d. EPA expl.alined:_ | | |

Production limits are restrictions on the amount of final product which can be
manufactured or otherwise produced at a source. Operational limits are all other
restrictions on the manner in which a soprce is run, including hours of )
operation, amount of raw material consumed, fuel combusted, or conditions
which specify that the source must install and maintain add-on controls that
-operate at a specified emission rate or efficiency. All production and operational
limits except for hours of operation are limits on a source’s capacity utilization, -

Id. at 5. EPA Wc.nt'_on'to explain:

To appropriately limit potential to emit consistent with the opinion in
Louisiana-Pacific, all PSI) permits , ;. . must confain a production or operational
limitation in addition to-the emission limitation in cases where the emission

limitation does not reflect the maximum emissions of the source operating at full
design capacity without pollution confrol equipment, Restrictions on production
or operation that will limit potential to emit inctude limitations on quantities of’
raw materials consumed, fuel combusted, hours of operdtion, or conditions which
specify that the sotrrce must install and maintain conirols that reduce emissions to
a specified emission rate or to a specified efficiency level, Production and
operational limits must be stated‘as conditions that can be enforced independently

~ of one another. For example, restrictions on fuel which relates to both type and

~ amount of fuel combusted should state cach as an independent condition in the

8 While the .ﬁermit'at issue here is _intendéd to gstablish Cliﬁsi.de Unit 6 as a minor source under section 112, and
not the PSD program, the two regulatory programs use the concept of “potential to emit” identically as threshotd
- criteria for program applicability,

1® A permitting auihm‘ily may also consider other “inherent limitations” (sﬁch as an inability in practice to operate
8760 hours pér year), but it may do so only “[w]here such inherent limitations can be documeited by a source and
confirmed by the permitting agency.” 1995 PTE Memo (Tab 14) ai 7.
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permit. This is necessary for purposes of pr'aclical enforcement so that, it one of

the conditions is found to be difficult to monitor for any reasor, the other may still

be enforced. '

‘When permits contain production or operational limits, they should also
have recordkeeplng requirements that allow a permntmg agency to verify a
. source’s compliance with its limits . .. :
. - When permits require add-on controls 6perated at a specified cfficiency

level, permit writers should include, sothat the operating efficiency condition is

enforceable as a practical matter, those operating parameters and assumptions

which the permitting agency depended upon to determine that the control

equipment would have a glven efficiency.
ﬂ.'ht 5-7. Thus, as here, where the intent is to restrict through permit conditions the maxirﬁum
'capaf:ity of a source to emit poltutants, and where the calculation of the facility’s cmissions
depends on both the quantity and quality of the fuel and on the efficiency of the emission control -
devices, a Title V permit must include express limits on fuel quantity and quality as well as
specific and enforceable conditions on the operation of the c'o_ntrbi cqu.iprﬁentr o ensure that it
achieves the level of emissions 1'edu'ctidn necessary tb ensure minor source status. Moreover, for '
zihy production or operational limits, in order to ensure practical enforceability, “the time over
which they extend should be as short term as possibie. and should generally not exceed one
month. . . The requircment for a monthiy limit prevents the enforcing agency from having to
wait for long periods of time to establish a continuing violation beforc.initiathlg an enforcemient
action.” 1d. at 9. In the absence of such limits, PTE must be calculated assuming “operation ::it_' _
maximum design or achievable capacity (whichever is higher) and continuous operation (8760 -
- hours per year),” id. at 7 — that is, assuming contintious use of the dirtiest available fuel that the

- source is capable of burning (highest chiorine content and lowest heat value) and the least

effective HCI control ,efﬁciencyl possible using an}.r' required add-on control technology.
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EPA has explained that emission limits may be used to restrict a source’s poten‘_[ial to
emit only in very limited circumstances. EPA states:
The particular circumstances of some 1nd1v1dua1 sources make if difficult
to state operating parameters for control equipment limits in a manner that is
easily enforceable as a practical matter. Therefore, there are fwo exceptions to
the absolute prohibition on using blunket emission limits to restrict potential to
emit. If the permitting agency determines that seffing operating parameters
 for control equipment is infeasible in a particular situation, a federally
enforceable permit containing short term emission limifs (e.g. [bs per hour)
- would.be sufficient to limit potential'to emit, provided that such limits reflect
the operation of the confrol equipment, and the permit includes requirements to
install, maintain, and operate a continuous emission monitoring (CEM)
system and to retain CEM data, and specifies that CEM data may be used fo -
determine compliance w1th the emission limit,
Id. at 7-8 (emphasis added). Accordingly, to the extent that blanket limits are available at all -
- oA ' . ;
" (they are generally prohibited), they are only available where operational limits are infeasible
and where the blanket limits are accompanied by continuous emiséions monitoring. Neither of
_these conditions has been met in this caSe Itis certainly not infeasible to adopt enforceable
. 'opcrational hmxts for Chffmde Umt 6. For example, the Modlﬁed Draﬂ: T ltlc v Rencwal Permit
could impose limits on the quantlty 01 fuel used at the facility on an annual ba51s and izmlts on
the quality of fucl used at the facility (such as chlorine and heat content). Moreover, fo the
extent that a certain level of control efﬁt;iéricy is necessary to assure minor source status, the
Modified Praft Title V Renewal Permit must include épeciﬁc add-on control parameter
monitoring, including but not limited to continuous emissions znoniforing of HCL
Under very similar circumstances, the state of Florida has correctly demanded just such

emissions monitoring from one of its utilities.?® Seminole Electric has proposed a minor source

permit for its new Unit 3 in Palatka, Florida. In so doing, it expressed its expectation that its

# See Letter from Florida Department of Environmental Proicction to Mike Roddy,‘ Seminole Electric Cooperati\‘fe :
(fan. 16, 2609) (“Florida DEP Letter”) (Fab 13). :
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_ control equipment coul_d acﬁieve a 99.’?% r_eduction iﬁ HCI.I In a letter requesting addifiona]
'information, the F_loricia Déﬁaﬁmenf of Environmental Protection (“DEP’I_’) states that
“uncontrolled HCI emissions from the coal-fired unit are estimated at nearly'29{}0- tons per year., -
Although the combination of proposecf control equipment should provide e.xcellent controt of
HC1 emiSsior;S ,if thé éc‘sual épntrol efficiency is §9.6% instead of 99.7%, HC1 emié_sions will be
11.6 tons per yc;clr and the project will be é major HAP source.” Floﬁda DEP Lc_:ttgr {Tab 13) gt
1-2, Accordingly, the Florida DEP‘-“intéﬁds to require thé installation.'and operation of a CEMS
to provide reasonable assurance that HCI emissions do no"c_.excced the major source thrdsﬁoid of
10 tons per year.” Id, at 2. Il'l order to demonstrate that Ithc Uml6 HCl-éontrol equipment
‘consistently achieves a 99.9% HCl.removal' efficiency, the Cliffside Title V RenewallPermi;c .
must, at mip‘imlim, require instailatidn and operation of aﬁ TIC] CEM:s to ensure ongoing control
cquipment éffecti?cness adgquatc to maintain minor source status. Additionall‘y,' as discussed
‘above, the Title V Renewal Permit must also cbntaén restﬁctions on fuél quantity .arid/ (;r quality
nccessary to ensure thai Unit 6 remains a minor source, A
| The Modlﬁed Draft Title V Renewal Permit ldeS a MACE determmatlon and MACT-
based emISSIOD‘EHlll’{S based_ on a faulty minor Source detenmnatlon. Asa 1‘esult, Unit 6 remains _
subject to the major HAP SOUrce r.equire.ments of CAA § 112(g). Therefore; the _Administl‘a_tor -
: ﬁlqst object to the Modified Draft Title V Renewal Permit because it Iacif{s applicable

-requirements of CAA § 112.

: As Florida DEP acknowledgcs “|m]any fauhtles successfu]]y momtor HCI emissions on a contmuoua basis.”
}‘lorlda DEP Letter ('ab 13) at2
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'D.  The Modlflcd Draft Tltlc A% Pcrmlt’s One-Tlme Stack Test for HCI Emlssmns
Is Inadequate to Assure Compliance

The Modxiqu Draft Title V Renewa] Permit violates periodic monitoring requirements
and, furthér, lacks adequate monitoring fo assure .Unit 6 woﬁlld fimit its annual HAP cmissioné
below the major soﬁréa thrcsholds. The only testing required fo dcmoﬁstrafe that the annual
| HAP erﬂissions frﬁm Unit 6 will ?e_méin béldw the major %om'ce -thre_éhol&s simiply rgquires 2

one-time stack test (defined és the average of 3 valid test runs) betlwe-e'n' 60 aﬂd 180 days (ij start-
up. Modiﬁe_:dbréﬁ Tiﬂg V Rfene_v;!al_ Permit (Tab 2), Section 13(b), p. 51. If the rcsults_of this.'
onc-time stack fest are abm_re 80% of fhe emission rates uselc'i iﬁ Duke’s th 23,2008 Cﬁrrected
Applicatiéﬁ (.e., 8;8 tons pér yéér for HCI, and 'O.SO fons Iper._-year for -Hii‘), Dukq must perform
quarterly stack tests for at least four quartérs.' Id. The_pérm_it docs not then state what happens
or on what basis ].).ukc-_c'an diScontinuf; further stack tests. This_ monitoring protocql does not
‘meet Titie-_V “periodic mo.n'itoring” requirements.- 1 SA N.C. Admin..C(‘Jde 02Q .0508(H) |
(incorporating by reference the periodic fnonitoriqg 1'equirements. 111 40 CFR. § 70;6(&)(3)(3)).

| Fuﬂﬁérmbrc, the proposed monitoring protocol is not zid_gquate to démonstfatc- . |
dompliance with applicable HAP requirements. 15A N.C. Admin. Code 02Q .0508(b). "As more"
fuily discusscd clsewhere in this Petition, Petitioners emphaucally d1bagree Wiﬂ’l the pr0p051t10n
that Cliffside Unit 6 is a minor source of HAPs 2 Even assuming the validity of thls
unsupported prqposxtxon, however, the proposed momtormg pr_otocol is unlawful because it is not

adequate to assure compliance with required emission limitations (i.e., either MACT limits or the

% Based on its * polcntlal to emit” HAPs as defined under federal law, there is no doubt Cliffside Unit 6 easily f"ts
_the defirition of a major HAP source. See 40 C.F.R. § 63.41 (defining “construct a major source”), Notdb!y, Duke
has not filed a request to qualify Cliffside Unit 6 as a “synthetic minor source” and the proposed permit revisions do
not satisfy synthetic minor source requirements, See United States v. Louisiana-Pagific Corporation, 682 F. Supp.
1122, 1133 (D. Cole. Oct..30, 1987) (holding “not afl federally enforceable restrictions are properly considered in
the calculation of a source’s potential to emit. While restrictions on hours of operation and on the amount of
. materials combusted or produced are properly inciuded, blankot restrictions on actual emissions are not.”),
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major source threshold, as proposed in the Modiﬁéd Draft Title V Renewal Permit to evade CAA
§ 112 requirements). Continuous Emission Monitors (“CEMS”) exist fofHC_l emissioﬁs and, at
the very léast, mustl be requited to assurc_compliance with any cmission litnitations established .h
- for Cliffside Unit 6, regardless Of Whet_hcr DAQ deeﬁis Cliffside Unit 6 a minbr or maj or soﬁrce
of HAPS‘. See 42 U.S.C. § 7661c(c) '(requiring all o_pcréting permits “shall set forth inspection,
entry, monitofing, _compiiant,ﬁc' certification, an.d. reporting to aésure compliancé.with the perlmit '
- terms and é’oriditions.”). '

. Without _c_ontrois, Cliffside Unit 6 would emit 8,800 tons of .-H.CI e"veiy ycar. In its_
- Corrected Appliéétion Matcriais, Duke claims, based on the higlhest level of HCI control ever
achieved du_ring a series of s’horf—térm stack tests a’;-Mars_haii Unit 4, .thal' it will achicve 99.9%
| h'rcmov_al of HC] emissions from C-ii'_ffsidc -Unit_ 6. Aside from the fact th'at? Duke has not |
" dem o_nstfatcd this level of control i practice under normal Gﬁerating conditions—and cven the
~ Marshall Sta(;k te;st resﬁits-varied from 99.7% up t.o 99.9%—minute variations in HC1 control.
| efficiency ﬁoi}ld cause Cliffside Unit 6 to exceed the maj or Shou_rce thresﬁo_ld. If Cliffside U rxitl 6
were able to continuously achieve an HCI cﬁﬂtrol.efﬁciency of 99.8874%,— Cliffside Unit 6. WO?Jid .
.emit 10 tonsfyear 'ofHCi a year, 1'endcriné ita major source. In Othér words, if the assumed
control cfficiency of 99.9000% .dxjops to 99_.8874% (a difference of onty 0.0126), then HCI
' cmiéSions for Cliffside Unit 6 Wouid cqual the maj or source threshéld 'éf 10 tons per year, even
assuining all of Duke’s un-substanti'atcd alnd unenforceable assumptions about the. (‘;hl(_)l‘il‘le ,
content and hea‘;_,content' of the coals Itﬁat Cliffside Unit_6lwi11 bug‘n. | |

The prdposed one-time sfacl; tc;st canmot demonstrate with requisile precision that the
cxtrcmeily high leyei of IICl cc-mtr:oi_ efﬁcieﬁcy necéséary to suppotl continuous compliar_lée With

assumptions on which the Modified Draft Title V Rencwa_i Permit is bascd; it does not assure.
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compliance with the 'Ias_sumption_s useo in Duke’s or ﬁAQ’s oolcula’tiohs. See, e.g., Lofter from
Fiorida Department of Environmentol Protection RE: Seminloio Generaﬁog Station, at 1-2 (Jan.
16, -200.9) (Tab 13); .EPA Regioﬁ 8 Objections to Proposed Title V Renewal Ooerating Permit’ for
Big Gtonc Power Plant in South Da.kota (January 22, 20{}9) (Tab 35), 1012, To prowdc
'reasonablo assurance that HCI emissions ﬁom Chfﬁ:lde Unit 6 do not exceed tho 10 tons- pel-
~year maj Or-50UrCe threshold, the Modified Draft T1tlo V Renewal Permit must _reqmrc '
'Iinstalllation and oporation of HC]-CEMs. E Large industrial soufceé already successfully use |
' ‘CEMS to monitor HCl emissions on a oootinu_ous basis. E at 2. 'l"hos, HCl CEMs are avaiiaole,‘
- effective, and necessary 10 demonstraf_e the high level of continuous pollution control
' pe;rfoﬁnanoe .necessaryl .to assure oomplianoe with the emissions limitations in the pfoposed
ponnit fovision. |
‘Furthermore, the IM_odiﬁed braﬁ Title v Renewal Permit also depends on unsupported
. and uoenfopceablc assuolptions abou_f tﬁe chlorioe content and heat content of the coal Duke will o
burn at-Cliffsidc Unit 6. These jvariables_,' m conjunciion with oonti'.nuo'us pollution control
eff_ioionc.Y, -are critical to Duke;s invalid minor source olalms Thcre‘fore, for tﬁe reasons
discussed above, the 'Mo.diﬁed- Draft-Title- v Renewal Permit must .inciudc restrictions on the.
: _maximufn chlorine content and mlmmum heat-‘contcnt of the coal burned at Urii’; 6 and musf
roquiro routine sampling ax;d repoﬁiog of these parametors‘ .to- assure compliance with tho
. assumptions ‘that uﬁdefpin Duke’s mioor oouroc olaims. |

~E.  The Admmlstrator Must Ob]ect Because. Duke’s Ongomg Construction of
Unit 6 Violates the Clean Air Act

Uncler 42U8.C. § 7661d(b)(2) the Administrator must ob]ect to a Title V pcrmlt for any
source that is ounenﬂy violating any apphcable Clean An Ac{ requ1rement and whlch lacks a

oomphanoo plan and schedule. There is no question that Duke i§ currently constructing Unit 6 in
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* violation of the Clean Air Act. First, the ongoing consu'uction of Unit 6 without the required

§1 i2(g) approval is an ongoing vioiation of the Clean Air Act. As EPA exp]aiﬁs with 1'eéa'rd .te

) 'NSR,‘ “Failure by a pérmittiﬁg agency to adhere to these guidelines may result in & pernﬁt that

- does hot'legally restrict potential to emit, thereby ehb_iecting a source o major new source |
reviefv. If that source has not gone through p1'econetrection review, itisa significant.violator of
the Clean Air Act and is squect to enforcement for coﬁstrueting or medifying without 4 maj or
new source permit.” 1989 PTh Memo (Tab 10) at 17. In this case, Judge Thof.nbm'g has already
found that Duke unlawflully commerieed'consﬁ*uctien of Unit 6 withoﬁt a MACT detezm.inat-i_on' |
~and “1; eoﬁtinu_ing with the construction of Unit 6 without the. required § 112 MACT

determination. See 42 U.S.-C. § 7412(g)(2)(B) ....Duke s simply refus_ing to comply with

contro‘ii.ing law.” Southern Alliance for Clean Enefe:v v. Du_ke Energy Carolinas, LI.C, No.
I:OSCV318, slip op. (Tab 20) at 22 (W .-D.N.C. Dec. 2_; 2008). Second, Dul(e;s construction and
operation permit for Unit 6 cxpired by its qlw.r.l terms on Octeber 31, 2008 and buke has not
obtained a new permit. As ’;hc Clean Aif Act does ﬁot provide an apblfcation shield for

.'preconstruction permits, Duke has unlawfully continued constructing Unit 6 withoﬁ‘g a permit

since October 31, 2008. See, ¢.g., United States v. Duke Energy Corp., 278 F. Supp. 2d 619, 652
(M.D.N.C. 2003) (“[Slources that have applicd for (but not yet received) Title V permits are -

generally given temporary protection with the exception of sources that arc not in compliance

with ap.plicable construction or modification permit 1'e'quircments.),'aff’ d on other grounds, 411 -

F.3d 539 (4th Cir. 2005), vacated and remanded on other grounds sub nom, Envtl. Def. v. Duke
Energy Corp., 549 U.S. 561 (200’?).- Thus, the: Administrator must object to the Modified Draft

Title 'V Renewal Permit because Duke’s commencement and Ongoing' construction of Unit 6
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violate the Cloan Air Act and Duke has not__subm'itted a compliance plaﬁ or schedule of
compliance.” I

F. Conclasion

In sum, _Cliffs-i_de U’n'it 6 currently is a major source of hazardous air pollution due to its
pc;tcntiai' to. erﬁit HAPs in excess of the maj-qr sourcc_thréshold, and will not become a minor
s-ourcc by virtue of the Modiﬁed D'réft Title V Renewal Permit. In fac-t, thc'Modiﬁlcd Draft Title |
V Renewal Permit is fatally flawed becaﬁse it unlawfully uses Blanket I'IA'P-cmissiéns |
restrictions to accord Unit 6‘ minor source status. DAQ éhou‘l,d have denied.ljuke’s request to
.add these res-tr_ictionslto its air quality permit in lieu of M_AC_T~based HAP emission limits. The
only lawful way fﬁr Unit 6to be accorded minor source status is to-incérporate the &SSIIJJBI:;ﬁOHS
that Duke uses in its emissions calculatlonsm—and Wthh DAQ adopts in the- Modﬂ;ed Draft Title
V Renewal Perm1t—mto the penmt as lcgaily and practicably enforccable permit condmons
HOV\;’G‘IICT,.CVCH if the Modified Draft Title V Renewal Permit were to include permit _l_imits .
. restricting the heat aﬁd chlc;riﬁe content in the coal Unit 6 burned and requiring Duk,e’s cléﬁ_méd
. HC! and HF removal 'efﬁcien'cy, Duke would sthI ﬁot Be able to create a ._s.ystem of rﬂoniforing

sufficiently precise to satisfy the Clean Air Act’s requirement that any limitations be practicably

* The pmposcd permit suffers from another fatal flaw. Duke has already begun construction without firse havmg
obtdined a valid MACT determination, and Jias already been found in violation of the Act as a rosult of it
construction activity. Thus, it would be inappropriate to allow Duke, by way of remedying its vielation, to obtain an
after-the-fact waiver of the CAA provision that it has viofated. Tn effect, Duke is offering to accept “voluntary”
limits on its emissions to avoid the application of a statutory provision (that requires strict technology-based
emission limits for atl HAPs)-which it has already violated by beginning (and continuing) construction without first
applying for and receiving an appropriate determination. EPA should not condone this approach. In an '

enforcement-related guidance document, EPA articulates precisely this position. EPA Memotandum, Guidgnee on
+ the Appropriate Injunctive Relief for Violations of Major New Source Review Requivements (Nov. 17, 1998). This .
guidance dociument addresses what EPA should do when faced with NSR viofations. Among other things its states:
“When the case involves a source that failed to obtain any type of permit or [imit at the time of construction, the
'source should not be allowed to avoid the installation and operation of pollution control cquipment of procoss
changes by obtaining a "synthetic" minor limit (usuaily a permit) after the fact unless compelling circumstances
exist.” /d at 2. No such compelling circumstances in a case such as this, where Duke i is “simply refusmg to comply
-with controlling law.” : :
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enforceable in order to ceunt towards fhe mej Or source deiermination. Moreover, even if these
:un:supported'assumpti_on_s couid be transformed.ir__lte practicably enforceab]e limitations, such
. _c‘onditions would likely be yieiated, as Dr. Sahu exﬁieins, irl_nn.lcdiateiy upon implement.etion. :
Thercfore, Unit 6 is and will remain a major source of hezai'dous air pollution, and any air
Iquality permit that DAQ issues te Duke for Unit-6 should reﬂeet ti}is reality. Because the
Modificd Draft Title V Renewal Peﬁiﬁt does not, the Administrator must obj ect to 1‘[ _

I THE ADMINISTRATOR MUST OBJECT TO THE DRAFT RENEWAL
' ~~ PERMIT BECAUSE IT DOES NOT INCLUDE ALL APPLICABLE PSD

: REQUIREMENTS '

AL 'I_'he Draft Renewal Permit Must Include PSD Limits.

As discussed above the Clean Air Act requires that a fitie .V permit -ine'ludle'aii

applicable emission, hmxtatlons and slandards 1ncludzng:, PSD limits. 42 U.S.C, §§ 7661a(d),

76610(a) LaFleurv Whitman, 300 F.3d 256 262 (2d Cir, 2002) (“Although these operating
| permit programs do not 1mpose new substantlve air qual}ty control requirements, the permits
: ’.themselves' must inclﬁde limitations on en‘i-issions and c_tthe'r_ conditions (such as regular
'-mor.]itoring, re.cord-keeping, and rcporting) necessary to ensure'compliemce with the proVisiens_
ofthe CAA, ineludi'ng the PSD progfam (if applieeble).’;j Further EPA Ir-mslt object to a Title v
permit 1f it finds the permit does not ensure comphance with all applicable thulrements |
| 1nciud1ng any standard or requirement of the SIP 42U8.C. § 7661d(b) 40 C F.R. § 70.8(c) dnd
(d); § 70.2.
ThelP SD i_)fecdnstruetion permitting provisions of the Clean Air Act provide ‘th.at “[nlo
| major emittingl facility . . . may be constructed . ﬁnless | ¥ the facility is suﬁject to the best

available control technology for each pollutant subject to régulation under this Act omitted from,
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or wh1ch results frem such faelhty ? 42 U0.8.C. § 7475(:1)(4) The North Carolina SIP has a
similar prov1s10n in ISA N.C. Admm Code 02D 0530(g).

The Act def' ines best avaxiable eontrol technolo gy, or “BACT,” as follows:

The term “best available eonuol technology” mcans an emission 11m1tat10r1

based on the maximum degree of reduction of each pollutant subject to

. regulation under this Act émitted from or which results from any major- emlttmg
* facility, which the permitting authority, on a case-by-case basis, taking into

account encrgy, environmental, and economic impacts and other costs,

determines is achicvable for such facility through application of production

processes and available methods, systems, and techniques, including fuel

cleaning, clean fuels, or treatment or innovative fucl combust:on techniques for

eontroi of each such pollutant.
42 US.C. § ’}'4?9(3) EPA s PSD regulat:ons 1nclude a aubstantlvcly identical deﬁmtlon of
BACT, 40 CFR.§ 5 I 166(b)(}2) which is meorporated by reference into the North Carolina
PSD SIP, 15A N.C. Admin. Code 02D .053024 (mcorporatmg by 1‘eferenee deﬁmtlons in 40
~CF. R § 51, l66(b)) Thus, the BACT requ1rement must be implemented and construed under .
North Camhna faw as it is under federal law.

~ Under 40 C.F.R. § 70.1(b), “[a]ll sources subject to [ Title V] regulations shall have a
pemﬁt to operate that assures compliance by the source with all applicable requirementé.”
Similarly, North Carolina’s -Tiﬂe V regulations provide that a Title V permit “shall specify
emission. Iirnitations and standards, including operational requirements and limitations, that
assure eompilance Wlth all appheabie requlrcments at the t::me of perrmt issuance.” 15AN.C. -
Admin. Code 02Q 0508(b) 40 C.F.R. § 70. 6(a)(1) “Appheable requ1rcments” are deﬁned to
- include, among 0the1 lhmgs
(1) Any standard or other reqmrement provided for in the appllcable
implementation plan approved or promulgated by EPA through rulemaking

under title [ of the Act that implements the relevant requirements of the Act,
including any revisions to that plan promulgated in part 52 of this chapter; [and} -

_ ¥EPA last approved North Carolira’s PSD regulation on October 15, 1999 (64 Fed.Reg. 55831}, which
incorporated by reference 15A N.C. Admin. Code 02D ,0530 as adopted on November 21, 1996, '
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(2) Any | term or condition of any pleconsn uction permits issued pursuant to
regulations approved or pr omulgatcd through rulemaking under title I, including
pa:r’rs Cor D, of the Act. -

40 C.F. R § 70. 2 accord 15AN.C. Admin, Code 02Q 0103(5) (using sl1ghtiy different

language).

As discussed above, “the Titie \Y opcratin g permit program does not supplant the PSD
program. Title V does not qstablish_ladditio.r-}al sub_st'anti{ze _req}iirements, bﬁt fnereiy brings
fo ge;_ther aﬁpliqable _fcquii*emen’éé, such as the PSD provisions, into one permitting g_chcrﬁe.”

United States v. Duke Energv.Com., 278 F. Supp. 2d 619, 651-52 (M.D.N.C, 2003) {citing 57

Fed, Reg. 32,250, 32,251 (July 21, 1‘992)), aff'd on other grounds, 411 F.3d 539 (4th Cir, 2005),

vacated and remandcd on other grounds sub nom, antl Def, v. Duke Fnergy Corp., 549 U.S:

561 (2007), As the district court in Lhe Duke Energ}{ case explamed,

Title v explicitly states that compiiance with a Title V permit is not “deemed
compliance with other applicable provisions” of the Act unless a permit explicitly
‘incorporates those other provisions or those provisions have been formally
‘determined to be inapplicable. 42 U.S.C. § 7661c(f) (1995). Furthermore, Title
'V states that “nothing in this subsection shall be construed to alter the applicable

- requirements ... that a permit be obtained before construction or modification.”
Id. § 7661a(a). In fact, sources that have applied for (but not yet received) Title V-

- permits are generally given temporary protection with the exception of sources
-that are not in compliance with applicable wnstructton or modification permit

. 'reqmrements 1d. § 7661b(d) ' - :

Duke Energv Corp., 278 F. Supp. 2d at 65_2 '(emphasis added). -

Similarly; in United S tates v. E. Ky. Power Coép., Inc,, also an EPA enfOrcctn_ent action,
‘the court denied the cief_cndaﬁt utility’s motion-for-summary ju.,dgment \Izvith respect to ﬁPA’s ‘
claims that the utility Violatcci 'fitlc A% by operating Iwitil a “deﬁéient” Title IV pemﬁt. EPA
argued that the utility’ 8 T 1116 v pcmut apphcatlons were not complete because they did not

identify all “applicable reqmrcments spcmﬁcaﬂy, PSD and NSPS requlremenls The wurt
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held that where “the PSD and NSPS roquiroinents are not included or speoiﬂcally? identified in

the Title V permits,” the Title V permit shield provided no-protection. United States v. E. Ky.

Power Coop., Inc., 498 . Supp. 2d 1010, 1018 (E.D. Ky. 2007); In fact, the foderal regulations
.expr‘cs_siy state that “[n]othing . . . fin the Title V pcrinitting progré_am] shall alter or affect ...,
[tike liability of an owner . . . for any \fiolotion of applicable requirements prior to or at the timo
of permit issuance . . ...” ;'40 CFR. § 7.0.6(f)(3)(ii). Likcwi-sc, under state Title V permitting |
‘r:egulations, “[t]he s‘ubmittal of a complete pormit application shall not affect the requirem'ont that
any facxhty have a preconstruction permit under 15A N.C. Admin. Code 02D .0530.,..” ISA,
N C Admm Code 02Q .0507(h).-
EPA 01ders 1espondmg to citizen petltlons to Ob_] ect o issuance of Title V permits also

confirm that the Title V permlttmg p1 ocess is a proper forum for the public to challenge PSD
applicability determinations and BACT de’cormmattons {or lack thereof). For example,_ in In the

Matter of Monroe Electric Generating Plant, Entergy Louisiana, Inc. Proposed Operating Permit,

© Order Partiaiiy Granting and Partially Denying Petition for Objection to Permit (Adm’r 1999)
(citotions omitted) (Tab 4 Att. 6), a cifizen group petitioncd EPA to obj'ccf to a permft based on,
- among other things, the permitting-authority’s failure to Isubjecf the plant to PSD review and to
include applicable PSP provisions in the Title V permit. 'As the EPA Administratorlexplaincd:
 The title V operating pcrmlts program is a vehicle for ensuring that existing air

quality conirol requirements are appropriately applied to facility emission units in .

a single document and that compliance with these applicable requirements is

_assured . Such applicable requirements include the.requirement to obtain

preconstruction permits that comply with apphoable new source rev;ew

rcquxrcments :

Id. at 2, EPA conoluded that, because the permitting authority had failed to subject the ;;Iant to

PSD requirements even though it had undergone a méj or modification, the permit failed to.assure

42



compliance with all ai)piicablc requirements, Q at 6, and objected to the permit on that basis, id.
at 27. | |

-In addition, EPA has issued é;uid,ancc on issues relating to tﬁe interface Eetween Title V
and the NSR provisidns of -tﬁé‘Act, including what it called the NSRIBACT!LAER “lookback”

. issue. EPA explained:

Pursuant to EPA policy, the Agency generally will not object to the issuance
of a title V permit due to concetns over BACT, LAER, or related determinations
made long ago during a prior preconstruction permiiting process. However,
regarding recently issued NSR/PSD permits, note that EPA policy is to provide
adverse comments concerning the substantive or procedural deficiencies of a
preconstruction permit duving the NSR/PSD permitting process. EPA may

. thereafter take corrcctive action, including objecting to the title V permit if its
-comments were nof resolved by the State. Similarly, where the BACT/LAER
determination'is made during a concurrent or “merged” preconsfruction permit
and title V permit process, EPA may cbject to the title V permit due to an
improper determination. Finally, the Agency may object to or reopen a title V
: permit in response to a public petition showmg that title I preconstruction -
permlttmg requir ements have not bcen met,

Moreover, where EPA believes that an emission unit has not gone th: ough
.the proper preconstruction permifting process (and therefore one or more
. applicable requirements are not incorporated in the draft or proposed title V-
permit), EPA may object to the title V permit. The permittihg authority may then
- resolve the issue either by demonstrating-to EPA’s satisfaction that
precoastruction permitting requirements were not applicable or by incorporating a
schedule requiring the source to obtain a preconstruction permit. '

© Letter from .Tohx_i Seitz, EPA OAQPS, to Robert Hodanbosi and Charles Lagges,
S-TAP?AIALAPCO, En_cllosure. A at 2-3 (May 20, 1999). tcmphasis addt:d) (Tab 4 Att. 7

Encl. A).
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B. . DAQ Has Improperly Determined PSD Appllcablllty for the NO; and
S0, Emissions at Chffsxde Unit 6.

‘The Draft Title V Ren‘ewal Permit® aiiows Unit 6 to avoid PSD review for sulfur dioxide
' (SO;) and rutrogen oxides (NO,). See Tab 1, Section 2.2.C.1.a. at 75 To net out of PSD
applicability for SOZ and NOX, Duke anlled 1lbelf of 15A N.C. Admin. Code 02Q 031? which
allows the owner or operator ofa facxhty to request terms and _condltlons o be included ina
| -permit to avoid applicability of, among other things, the PSD permitting ,rcquirelhents in 15A
N..C. Admin, Code 02[_) .0530. Duke had rlequested'terms.'and conditions to avoid PSD review
for SO, and NOy in its PSD permit ai)plication for.Cliﬂ'si&e Unit 6 On Aug!ist 14 2007, DAQ
issued'the draft Unit 6 construction permit that alloWed Unit 6 1o net out of PSD réview for SO,
and NO,. DAQ s Prehmmary Determmauon for that permlt stated
Duke is netting out of NOx and SO, by retiring Units 1-4 and adding a FGD
scrubber on Unit 5; therefore emissions of NOx and SO, are not subject to PSD
review since there Wiii not be a significant net émissions increase in these
pollutants as allowed by 40 CFR 51.166(b)(3). '
August 14, 2007 Preliminary Determination for Chiffside Unit 6 (Tab 36) at 1 I.
The final Umt 6 construetlon permlt which DAQ issued on J anuary 29, 2008 allowed
. Umt 6 to aVOId PSD review for SOZ and NOX, and these eondztlons have been mcludcd in the
Draft Title V Renewai Permxt Specifically, the Draft Tltie V Renewal Permit states:
e Umts 1-4 (ID Nos. ES 1, ES-2, ES-3 and ES-4) and the associated auxiliary -
: boiler (ID No. ES-7) shall be shutdown and the Unit 5 wet flue gas
desulfurization system (ID No. CD-33) shall be operational consistent with

PSD regulations with regard to nettmg prior to startup of the new bmler (Umt
" 6) \

* In the previous section of this Petition addressing the lack of a MACT determination and MACT-bascd emission
{imits, Petitioners at times distinguished betwoen the Drafl Title 'V Renewal Permit and the Modified Draft Title V

" Renewal Permit, Petitioners make no such distinction in the remainder of this Petition. The Modified Draft Title V-

" Renewal Permit differs from the Draft Title V Renewal Permit only to the extent the modified dralt permit adds
blanket HAP emission limits and a one-time, or limited duration, stack test requirement for selected Unit 6 HAPs, -
Otherwise, the two draft permits are substantively identical, Therefore, all objections Petitioners raise goncerning .-
the Draft Title V Renewa] Permlt also apply to the Modifi ed Draft Title V Renewal Permit.
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i. Unit 5 (ID No. ES- Sj shall not discharge into the atmosphere more than 2 465
+ tons per year of mtrogen oxides ona 10111n§; consecutlve 12-month period
basis.

iii. Unit S and 6 (ID Nos ES-5 and ES-6) shall not discharge intb the atmosphere
more than 6,370 tons per year of nitrogen oxides on a rolling consccuuve 12-
month pcrlod basis. :

iv. Units 5 and 6 (ID Nos. ES-5 and ES- 6) shall not discharge into the
atmosphere more than 25,185 tons per year of sulfur dioxide on a rolling
consecutive 12-month period basis. : ' :

Draft Titic V Renewal Permit (Tab 13, Secfion 2.2.C.1.a. at 75. These pefrﬁit conditions fail to
. propérly cnsure that Unit 6 will _nbt result in a Signiﬁcant net émissions, increase of SO, and NOy.
Pctitioners provided corhm¢nts to DAQ idgntifyiné several dcﬁcienqics rcgaréing its -PS]j
applicability analysis for S0, and NO, emitted by Unit 6._ See October 30, 2008 Cor_nments-(Tab |
3j at S'ec_."[i:on IV. Petitioners’ comments were based on the North Carolina PSD rcgulatilo-ns that
were in effect on May 1 .2008. EPA proposed to approve those regulationé as part of the SIP on
September 9, 2008 (73 Fed.Reg. 52 ,226). Because EPA has not yet finalized approval of North
Caiolma S 2008 PSD re gulatlons what follows is an analysis of PSD applicability for the SO,
_ and NOx-to be cmitted by Unit 6 based on (i) North Carolina’.s PSD S1P rules that are currently -
;':lppl"OVéd'z-G and (ii) North Carbiina"s 2008 PSD regulations that EPA propbsed to approve as
| part of the SIP in September 2008. Undcr e1th01 set of micc; DAQ has failed to conduct a- proper
PSD applicability anaiysm fm S0 and NOyat Umt 6. Chffslde Umt 6 is, in fact, a major
modification that will rcsult ina 51gr11ﬁcant net increase in 802_ and NOy em15510ns.‘ Asa zesﬁlt,'
DAQ shoﬁid have subjected Unit 6 tlo all PSD 1tequirérﬁents, inchidiﬁg application of best

available contro} technology. DAQ failed to do so based on its improper and illegal PSD

" % The U.S. Supreme Court in General Motors Corp. v. United States, 496 U.S. 530, 540, 110 S, Ct. 2528, 2534 119
L Ed.2d 480 (1990), held that “[b]oth this Court and the Courts of Appeals have recognized that the approved SIP is
the applicable implementation plan during the time a SIP revision proposal is pending,” citing ‘Yrain v. Naturai
" Resources Defense Council, Inc., 421 U.8. 60, 92, 95 S,Ct. 1470, 1483, 43 L.Ed.2d 731 (1975); United States v.
AlJcan Foil Products Division of Alcan Aluminum Corp., 889 T.2d 1513, 1519 (6th Cir. 1989), cert. pending, No.
89-1104; United Staies v. Wheeling-Pittsburgh Steel Corp., 818 [F.2d 1077, 1084 (3d Cir. 1987}, Duguesne Light
Co. v. EPA, 225 U.S. App D.C. 290, 305, 698 F.2d 456, 471 (1983),

4
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applicébility determination. Therefore, Petitioners urge EPA to object to the Draft Title V
Renewal Permit because it is based on an improper PSD applicability analysis for SO2 and NOx
at Unit 6 and because it fails to iﬁplude all applicabie PSD requ-iréments including BACT for

- SO2 and NOX to be emitted by Unit 6.

_ . © PSD Applicability Under the EPA-Approved North Carolina SIP,

EPA Eﬁst approved revisions to the North ._Caro}iﬁa PSD SIP in i999. I64 Fed. Reg. 55831
(Oc’[O'bel\"IS, 1999); 40 C.F.R.“-§ 52.1770(c). The SIP-approved North Catolina PSb'regulations,
I5AN.C. Admi!n'._ Code 02D .0530, éésentially inéorporafcd by reference the federal P_SD- |
regulations in 40 C.F_.R. § 51.166 a; amended on March 15, 1996. Sie; 15A N.C. Admin. Code
02D .053 O(é) of the EPA-a@ﬁr&ed North Carolina SIP. This regulation is part.of the (;I_JITCH'CIY
applicable feduirements with which the Cliffside Title V permit must comply.n

Under_thc currcrit SIP, a modiﬁcétion to an existing major sourcé, such as. 'CIiffside, isa
maj'or m-odiﬁca’fionl if it would result in a significant ne’f-emissibns increase of ‘a pollitant. See 40
C.F.R. § 51.166(b}2), (3), and (23) 1996.).. ?‘Net emissions increasc” is defined iI.l part as:

' [T] he amount by Whlch the sum of the following exceeds. zero: (a) [t]he increase

‘in actual emissions from a particular physical change or change in the method

_of operation at a stationary source.. .; and (b} [alny other increases and decreases

in actual emissions at the major statlonary source that are contemporaneous with

the particular change and are otherwise creditable.

40 CFR §51.166(b)(3)(1) (1996) (emphas'ig-added). Thé'comemporaneous péﬁod is defined |
under the North C_afolina SIP gs__seveh years from the daté the i.ncrea.se‘ from thé particula‘r

- éhaﬁge occurs.j I5A N.C, Admin. Code 02D .0530(b); 40 CEF.R; §_51.166(b)(3.)(ii).

The key énalysis 1'xf1der thé' definition of “net cmissions'inc’-reas'e” is whether the particular

“change” will lead to an increase in “actual emissions.” “Actual emissions” are defined in the

" # Bor the purpose ofthls discussion, Petitioners refer to the federal PSDD regu!atlons in 40 C F.R. § 51.166 (1996)
uniess 15A N.C. Admin, Code.02D 053{) mod;fied the federal PSD provision at issue,
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SIP as the average .rate in tons per year at which ti-1e unit actually emitted the pdllutant during the -
previous two-year period. Tl-le permitting agency may use é different time period if it is
determined that tﬂe differcnt_ period is rﬁore representative of normal source operation for the
source. For a new emission-s unil, actual emissions equal the potential to emit of the new unit, .
See 40 CFR § 51 .166(b)(2i)(ii) and (iv) (1996). Poténtiai to emit, as defined in the North
*“Carolina SIP, is based on the mgximum capacity to emit a pollutant, and ény limitations on
‘emissions must Be federally enforceable to be considered as limiting potentiai to emit. 40 CFR

§ 511 66(b)(4)-(1996). Dcterminatiqns of crcditable;‘emissions increases and decreases mustbe
made on a .unit~by.—un.it basis.

To be creditable for netting purpos‘es_ under the current SIP, an emissions dc'cr(-:ase.must,
among cher things,_mect the following reqUirenﬁents:

1) the old level of actual or allowablc cmlssmm. whxchever is lower, excecds
lhe new }evel of actual emissions, :

2)  itis federally enforceable at and after the time that actual construction '
begins on the modification, and

3} it has approximately the same qualitative significance for public health
' and welfare as that attributed to.the _incrcase from the modification.

40 CTR. § 51.166(b)(3)(vi) (1996). See also 40 CER. § S1.166(b)(3)Gi) — (v) (1996).
S o : :

2. PSD Applicability Under the North Carolina PSD Rules that EPA
Proposed to Anprove as Part of the North Carolina SIP in Septcmber
2008.

As stated above, EPA proposed o approve revisions to the North Carolina PSD rules as
Iﬁa'rt of the SIP in, Scptember 2008, but EPA has not yet taken final action on those rule changeé.
73 Fed Reg.52,226. The state rule revisions were effective in North Carolina on May 1, 2008.2

 While the 2008 North Caroiina PSD rules have not yet become an appiicaBle requiremeﬁt undcer

*® June 20, 2008 SIP Submittal from NCDENR to EPA, See Document ID EPA-R04-QAR-2005-0534-0009 in'the
docket for EPA’s proposed North Carolina PSD SIP approval at www. regulatlom. gov
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40CFR. § 70.2; Petil‘ioner‘é are providing a separate re.view Qf applicability of the State’s 2008
PSD regulations to Ciiffsidg Unit 6, in éase EPA 'ﬁnalizes ﬁpproval of those ﬁiles befoi‘c_ acting
on this _petition. Petitioners based thei.l.' comrﬁents‘ to DA_Q on the Draft Title V Reﬁewal Permit
on the State’s 2008 PSD rules. | |

There are sgverai PSD rule changcs in EPA’s proposed North Carolina SIP apljm\éal that
arc-rclevént to determining PSD 'appiicability fora m'lodiﬁcation su;:h as Unit 6. The 2008 North
Carolina PSD'fegﬁlatioﬁs incorporate by referencélthe fe&eral PSﬁ regﬁlationS- in 49 C.IFR.

| '§51.166 as é‘mende'd June 13, 2007, with some changes. 15A N.C. Admin-'. Code 02D -
| 0530(v)*”. For purposes of ;tilis discussioﬁ, Petitioners refer to the federal P'SD rules unless
- modified by I5A NLC. Admin. Code 02D 0530.

One impm’taﬁt difféfcncc bcﬁ:vccn the current SIP ruicé and the rules that EPA recently
prdéosed to apinl’_c-)ve is that, In dctcrmihi_ng creditable en?issiom increases and 'dc;:rea;ses for
cvaluaﬁng the net emissions .'ir-lcrcase ofa pal;ticﬁlar poilutaht, the proposed SIP mles .compare _

‘emissions changes against ‘fbaselinc actual emissions.” 15AN.C. Admin. Code 02D .0530(_b)j- N
- 40 CFR.§ 5-1.166(b)(3‘)(il)(b) (200?). For any'existing emissioné u.nit, basciine actual emissions -
are deﬁne’d as the average rzite in to_ns' per year at which t_he unit emitted the poliutant dﬁr_iné any
g consecutive 24-ri_10nth peribd in the five years prior to subm.ittal ofa compieie_PSD permit
| 'application. 15A N.C. Admin, que 02D OS30(b)(1)tA) (2008). DAQ méy al}-ow the souree (o
choose a différent-“look-bacié” _periold as Iﬁhg as ten yearé from the_'submittzﬂ ofa complete PSD
perrhit application only if the sour_cé owner or oﬁerafof demonstrates that the different period is
more representaﬁve of normal sou_rc;e opél'ation. Id. The average rate of emissions; must be

adjusted downward 10 exclude any non-compl_iant emissions. 15A N.C. Admin. Code 02D.

B . k- - . .
¥ Soe 2008 version of 15A N.C, Admin.Code 02D 0330 submitted to EPA. for approval on June 30,2008, and in
docket for EPA’s Scptember 9, 2008 proposed SIP approval at document number EPA-R04-0AR-2005-0534-0009. -
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0530(b)(1)(A)(if) (2008)." Also, when a project includes multiple eniisgion units, the same 2.
mohth perio_d must Ee used for alllurﬁts, although a differcnt time period can be used for different
pollutants. IS_A N.C. Admin. Code 02D. 0530(b)t1)(A)(V) (2008). Fuﬁhcf? for an E'GIU, the
;average rate mﬁst be adjusted dr;}wnw&rd fo reflcct emissions réductio.ns re_qUix;ed by North
Carolina’s Cléﬁn Smokestack Act for which cost recovery is 1'equésted under Nortﬁ_Caro]iné faw
NC Gen. Stai § 62-133.6, ISA.N.C.'. Admin. Code 0I2D. '0530(b)(1)(A)(ivj (20.{}8).

'Aﬁother relcvé.nt diffefencc_: Eetween the current SIP and the 2008 North Cémlina PSD

. Tegulations is that the 2008 rules require that, to be creditable for netting purposes, emiss';on

reductidns must be cnfc;_rceabie asa pra-ctic_al mattér'(as chparcd'to federally cﬁforcez;ble) at .-

“and aﬁcr the time th.';t consiruction commences ona parﬁéular physica]_ change or .change in the

method af operation. 40 CFR. § S1.166(b)(3)(vi)(b) (2007). | |
The 2007 federal PSD rules incorporated into the 2008 North Camlma PSD rcgulatmn

also now specxfy that, for a proj ject to be conszdered a major m0d1ﬁcat10n it must resuit in both a
_mgmﬁ(;ant em1ss10n mcreas'e and a si gnlﬁcant net em1551(;ns mc;ease qfa poilutant, The
procedures for deteﬁnining whether a signiﬁcarit emissidns inéreése w.i.ll occﬁr"aré spelled outin -
40 C. B R. § 51.166(a)(7)(iv). For a project such as the addition of new Cliffside Unit 6, the
emlssmn mcrease from the project is based soiely on thc potenuai to emit of the new emissions
" units even if other units at the facxhty will concurr ently bf: reducmg emissions.’ Potent1al to

emit is defined in 40 CFR. §51. 166(b)(4) as mcorporated mto North Caroima rules, as being

limited only by requirements that are federally enforccable.

*® The determination of whether a project will result in a significant emissions increase of a poilutant is only based
on emission increases due to the project, calcufated in accordance. with the applicability procedures in 40 C.F.R, §
51.166(a)(7)(iv). Emission reductions at existing units within the same source can only be taken into account in
determining the net emissmns iricrease duc to a prOJect Scc 74 Fed.Rep. 2 381 (fan.. 15, 2009), 71 Fed Reg. 54,249
- (Sept. 14, 2006).
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| Whether one considers the .SIP-'.approved North Carolina PSD rcgulations-or the 2008 -

North Carolina PSD rules that EPA has proposed to approvc DAQ 1mpr0periy dctcrmmcd

= Chffsuie Unit 6 was not subject to PSD for SO, and NO,. DAQ’S PSD appllcabllrty

“determination is illegal for sevcral reasons as discussed below. Based on the following reasons,
‘the Administrator must object to the Draft lltlc V Renewal Permxt
3. Because CIIffSlde Units. 1-5 Are Operating-and Em1ttmg Iilegally, DAQ

Erred in Allowing Duke to Use Fm15810ns Reductions-at Those Units for - =
Netting Purposes :

B_étwéén 1988 and 2000, Duke illegally replaced or rcdes_igne%i_m_aj or cofnponents_ of | -
many of its older co-al—ﬁr'ed units in the_ Carolinas; including Cliffsidc Units 1-5, in order to
exfend the life of the units and allow them to run at a higher capacﬁy factor (i.c., the-smoum of
. actual.elec':tricity pfoduction as comparsd to maximum poltentia_l produclﬁon levels). 3 Desplte :
the fact that these projects constltuted major modlﬁcatlons Duke did not obtain PSD pemuts or
install equired ppllutlon controls for the projects. Because ’Fhe excess emissions at Units '1_—5 are
unlaw;ful emissions reductions at those units are nst creditable and rﬁay not be used to allsw the
new Umt 6 to “net out” of PSD apphcablhty for 802 and NO,,

On May 9, 2000, EPA 1ssued a Notice of Vlolatlon for these 111ega1 modifications at
Cliffside, as wcll as for V1olat10ns at several other Duke plants. See u.s. EPA chlon 4, In the

Matter of Duke Encrgv Comnanv Inc., Proceedmgs Pursuant to Section 133(a)(1) of the Clean

CAirAct, 42U8.C. § 7413(&)(1) Notlce of Vlolatlon CAA-04- 2000 0053 (May 9, 2000) (“the
NOV”) {Tab 4 Att. 4). The NOV is EPA’ s official finding that Duke is in violation of PSD
preconstruction permitting requirements. 42 U.S.C. § 7413(a)(5). In the NOV, EPA explicitly”

found that the projects at Units 1-5 were major inddiﬁcatiqns undertaken without the required

*! For a detailed description of the history of illegal modlf'catlons at CiiffStde Units I 5, see Pctltloners Written
-Comments of October 30, 2008 (Tab 3), pp. 5-8. : :
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| preeoostiuction permits and,l, therefore, that Duke violated (alid continues (o Viol.ate) the Clean
Air Act. _EPA concluded that none of Duke’s modifications feil within the “routine maintenance,
repair and replacement” cxemf}tion from PSD i‘eqoirements and foutl.d that ezteh of the |
. modifications re:su-lted ina net significant increase tn entissions. Tab 4 Att. 4 at 12-i 3.

In 2000, EPA brougl.lt an enforcement action against Duke Encrgy for the P_éD violations - -
at Cliffside and other plants in a case ﬁled-in the U.S, District Count for the Middic District of

_North Carohna and oapt;oned as U @ V. Duke Energy Corp.- Duke defended against the

“enforcement action by argumg, among other thmgs that none of the changes was a © l"nd_jOl

. mod}ﬁ_eatlort requiring a PSD permit because the changes did not result in an me;ease in the | )
max'imum-hourly emission rate. On writ of eert-iorari-from appeal of the district court and
appeals court rulings in Duke s favor, the U. S Supreme Court 1eJeeted Duke’s ar gument and

. held that the elear 1anguage of the PSD 1egulatlons calls for PSD applicability to be bascd on an

' annual not hourly, emissions rate Envtl, Def. v. Duke Energy Corp,, 127 S. Ct 1423 1436

(2007). The Supreme Court remandcd the case and the enforcement actlon remains pendmg
before thc district court

EPA’S NOV and ongomg enforcement action agamst Duke for PSD violations
demonstrate that the five BXISf]I]g uiits at Chff51de have been oper atmg, and continue to operate,

1llegai Iy without the requned PSD pem‘nts and without meetmg BACT poiluuon reductlon

requlrements fo_r SO, anFi NOx. N.Y. Pubhe Interest Research Group v. Johnson, 427 ¥ 3d 172
_ 1 81 (2d Ctr, 2005). In NY PIRG, the state permitting agency had issued NOVS_ against the
electric utiltty 'Ior illegal modifications at two of its piants. The piaiot'iff Challeng'ed EPA’s
faifurc to obj ect to Title V operatiri_g p’eniﬁts issued to an'el_ectric otiiity by the state permitting

agency. LPA argued that the permits could issue without PSD limits subject to later amendment
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depeﬁding on the outcome c;f the enforcement acﬁbn, and EPA was 1}ot_rcqu§;'cd to object to fhé
perr%;its. The court disagreed, rcasmﬁng that the Act and applicable regulations gO\IIerning‘ |
issuance of an NOV r_cciuircd a finding of Vio_Iation%not_ merély allegations—and held Lha{ the
issuan(:(; of the .NO'VS was a sufficient demoﬁstraﬁon of noncoméiiance to trigger an EPA
objcction to the permits. L{f 2 Further, the court rej ebted EPA’s contention that it was

R “premature to include PSD limits in a permit before they are determined by ihe pérmitting
authority to be applicable.” Id. The court found _“[i]f -is not prcrﬁature, precisely because we ._
believe that the [state permitting agency], in issuiﬁg the NOVs aﬁd filing suit, has determined
that t‘hese‘standafds are; indle_ed, applicable.” Id.

o Cliffside Units 1 — 5 are not in co;llbiiance with all applicable rcc;uircm.cnts—in fact, the
units continué fo Vidiate PSD requirements with every day of operatibn; Accérdingly, _it is
entirely inétppropriate and unlawful for DAQ to now propose to issue a permit allowing D.iil;e to
“net out” ti;;e new Unif 6 of i’SD review for _SOZ. and N'Ox by talcil_}g credit f(;r- SO, é‘nd NO,
emission reductions at the existiné untfs. The e}-iisting units hav¢ been‘'operating for years

| without the proper PSD-permits and without meeting BACT fpr NOx and SO,, By all rights,
these units were not brﬁperly authorized to be modified and.-e_lr‘,e not authorized to operate. Thus,
the allowable emissions for .1:hcs_e units §l10uld be considered to be zero and no creditable

emissions reductions are available to “net out” the new unit from PSD appiicability.33

*2 petitioners acknowledge the recent case of Sierra Club v. Johnson, 541 .3d 1257 (1 tth Cir. 2008), in which the
court held, on facts similar to those in NYPIRG v. Johnson, that EPA had discretion not to object to a Title ¥
permit, Neither case is controlling in North Carolina, but because the court in NYPIRG v. Johnson al“tlculaicd a.
" mote well-reasoned, persuaswc analysis, it shouid be followed here.
» Alternatlvely, only emissions reductions below BACT levels at Units {-5 should be considered credltable because
_emissions of NOy and SO, at those units éxceed tegally enforceable emission limits and the definition of “baseline
actual emissions™ excludes any non-compliant emissions in excess of a “legally enforceable” limit. If Duke had
obtained the proper PSD permits for Units 1-5 at the time of the illegal modifications, BACT for SO, and NO,
would have applied to each of the units, BACT limits are “legally enforceable” emissions limits immediately upon a_
P3D violation {such as the illegal modifications at Cliffside Units 1 -5), even though the limit has not been defined in
a permif. Noew York v, Niagara Mohawk Power Corp., 263 F. Supp. 2d 650, 665 n. 25 (W.D.N.Y. 2003) (“despite
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Consequently, without any creditable emission decreases from the existing Cliffside units, the
new _Unit 6 must bé considcr_ed a major modification for SO; and NOy, in addition to all of the -
other pollutants to be emitted by the unit, because there would be a significant emissions increase

and a significant net emissions increase of SO; and NO,. -

4, The Draft Permit’s Reopen and Revise Clause Doe_s Not Cure [ts _Fai]urc
' to Include Applicable PSD Requirements

* The Draft Title V Réncwal_ Permit contains a provision allowing DAQ to “reopen and
-rcvise’; the Permit “t6 include add.itionai requirements hecessary fo conform the permit to the
.ter‘n:.Ls of any settlement or final judgment in ﬂw federal enforcement action U.8. v. Duke Ei_lcrgy, |
Civil Actidn No. 1:00 CV 1262 -Draft Title V' Renewal Pefmit (Téb 1), Condition 2:4.b., p. 76.
This con_ditioh, to the extén’; it purports to “cure™ the failure to include all-_appiicable

rcquircmenfs, ;',_Ompleteiy ignores the “pfeqonstmction” nature of the PSD requirements.
Cﬁngrcss In_andatgd that OWDErS and ope-rators of a major source or modification oﬁtéin a PSD
permit hefore beg_innin:g 60rllstructi0r1 because _fhe BACT‘ analysis and resultiné BACT emission
Ii@its ‘can determine import%nt elements of facility design and construbﬁon. The preconstruction
. permitiing séctipﬂ of thg Act, 42 U.S.C. § 7475, “[b]y its plain frlermé ... governs thé conditions-

under which a major emitting facility ‘may. be constructed.” Thus, these requirements must be

fulfilled prior to construction.”- New York v. Niagara Mohawk Power Corp., 263 F. Supp. 2d

.650, 657.(_W.D.N.Y. 2003) (emphasis added). -_Accbrd Nat’l Parks éonservation Ass’n v. TVA,

T

480 F.3d 410, 412 (6th Cir, 2007) (“Because a key p_m:'posc of PSD is “to assure that any decision
to permit increased air pollution . . . is made-only after careful evaluation of all thé-consequel_lces '

of such a decision,” [42 U.S.C.] § 7470(5), polluters ‘are required to limit emiséions_ loa

the fact that the permitting authority has not yet determined BACT for the Racilities (due to [the utility company's]-
failure to comply with 42 U.5.C. § 7475(4}}, the requirement that a facility be subject to BACT before construction
or modification semains.”) For a more detailed discussion of Niagara Mohawk sce Petitioners’ Wr]tten Commenis
(Octobcr 30, 2008) (Tab 3}, pp. 16-17 :
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“baseline rate” and [te] obtain a permit blefbre conistructing or modifying faciiitieé.’”) (emphasis

added). -
As one court has explained,

It would be both bad law and bad public policy to intentionally require or even
allow construction before determining whether the modification was permissible
under the Clean Air Act. For these réasons . . . the law does not permit an after-
the-fact analysis of the effect of a plant mochﬁoatlon ‘which otherwise was -

. required by law to oblam a pre-construction perrmt

. United States v. Oh_IO Ed1sor1 Co., 276 F. Supp. 2d 829, 864- 865 (S D. Oth 20{}3) (holding that

the determination of whether a giv.en project will cause a s1gmﬁcant net poilutl_on increase
requireo a pre-por?struotion dete.rminati_on as to the zi_dditional poﬂutants orojoctoc_l to.be -oniittcd
os a result of tho.proposcd physical change). | | |
A properly condﬁotod PSD review for SO, a'od NO,, inC’ludin.g a BACT .analysis,

increment consumption analysis and rcvi_cw of Class | arcas impacts, could result in matérial
-changes in the deisign and oonstruct_ion of Unit 6, or could even result 1r1 a _ﬁnding_ that Unit 6 _ '_
'coold not be permitted.béoause of unaccep.table impacts of_x Class I areas .soch os G'reot Smoky
Moon_tains National Park. By _the _ﬁme.the enforcement litigation zs resolved, however, Duke ..
' _ may have completéd construction .on- maj-or portions of the no;w unit, Ev.en if DAQ does re-open
~ the Permll a pax tially completed Unit 6 on the ground and scveral million dollars in sunk capltal
.costs are likely to prej udxcc the PSD review in favor of the status quo and away from more
stringent BACT- limits or a finding that the NO, and/ or SOz-emlss-ions from the plant would

“cause adverse impacts on Class [ arcas. Sce Calvcrt Cliffs’ Coordmatmg’ Comm., Inc V. U S,

Atomic I:nergy Comm n, 449 F.2d 1109, 1 128 {D.C. Clr 1971) (notmg that if the agency. waited
to apply newly-passed environmental protectlon roqun‘omcnts_until plants then under

- construction had been completed, “[e]ither the licensee will have to undergo a rria_j or expense in
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making alterations in a completed facility or the environmental harm will have to be tolerated”

'anr_;l “[i]t is all too probable that the latter result would come to pass™); Md. Conservation Council

v Gilchrist 808 F.2d 1039 1042 (4th Cir. 1986)- {enjoining con;sn'uction of highway where
demsmn-makels ‘would inevitably be mﬂucnced if the Counly were allowed to conbtruct major
segmcnts of the hi ghway before judging compliance w_:th the National En‘vn‘onmental Policy
Act). This is exactly why PSD is a pre-construction pefmitting program,

| The law'is clear: the pféconstruction permit reviéw ﬁréc‘ess.—incl'uding .thc__ PSD
requircment to conduct a full BACT analym s—must occur prior to construction, Bccause the
Draft Title V Renewal Permit falls to mciudc BACT limits for SOZ and NOX, it is uniawful and
_ the Ad‘mlmstrator _must obj ecL |

5, Even When the PSD Violations at Cliffsi\de Units I:-S Are I,q'nofed‘,' There |

Will Be a Significant Net Emissions Increase of SO and NO, at Cliffside
- As Determined Under the Current EPA-Approved North Carolina SIP.

Cliffside Unit 6 and ancillary equipment at the Cl,iﬂ‘sidé facility are a major modiﬁcation '

'producing sighiﬁcant ne-t emiésioﬁ increases of SO, and NOy under the fSD regulations cui'renﬂy _
approved by EPA as part of the North Carolina SIP I”hé;t is because the new. u-rli.t 6 z‘ind :
" associated cqulpment will havc a net emissions increase of both SOZ and NOy equa! to or gr eat-cr
thdn the bOg and NO, PSD SIgmﬁcancc lcveis of 40 tons per year (tpy) each, as demonstrated
~ below. See 40 C.F.R. §51.166(b)(2) and (b)(23) (1996).%

| “ The first step iﬁ deterrlnining the net em’issiqns increase of S.Oz and NO, from the additioﬁ .
of new-Unit 6 is to dete.rmin.c.the increasc in actual enﬁiss’ions due to the Iﬁhysical change at’
Cliffside, which s based on the potential to cmit of the new unit. 40 CFR. §§ 51.1 66(6)(3)(a)

*and (B)(21)(iv) (1996). Under the Draft Title V Rencwal Permif, thc only restriétions on SO,

3 For the purposes of this dl%cussloﬁ Petitioners cite to the reguiﬁtlons at 40. C.¥.R. § 51.166 as in effcct on March
15, 1996, which are incorporated into the North Carolina SIP-approved PSD regulations of 15A N.C. Admin.Code
02D L0530, when rcferencmg the currcntly approvcd North Calolma S1p reqmrements .
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and .NOx_emissio.ns from U;rlif 6 that would be federally enforceable are the NSPS requirements
in Section 2.1.J. of the permit (at page 39). ' 'I.“he_ Iimits‘ are 14 poi_mds of SO, _pe1; .éross
mc-:gawatt—hour (lbz’MWh.gro.ss) and 1-.01b NO/MWh gross. 1d. See also 40 CI*R §§ _

- 60.43Da(i) and 60.44Da(e).. As discussed in Petitione-rs_’ October 31, 2007 letter to .DAQ (T.ab 4
Att. 14) at 18, these entission limits are eqﬁi.vaien‘c to-at least 0 15 lb!MMBtu SOZ and 0,10
[b/MMBtu NO,.*> The Draft Title V Renewal Permlt mdlcates that the heat mput capacity of the

. new Uml 6 boﬂer is 7, 850 MMBtw’hr These rcqu1rements do not truly 11m1t potentiai to emit of
Um‘t 6 because the NSPS emissio;n limits do not apply during s'tarlup and shutdown and because R
1’5 is not clear that the boiler dcscrlptlon in the Dlaft Title V Renewal Permit serves asl anl
enf‘m ceable limitation on the heat mput capacxty of the new Unit 6 b01ler chcrthclcss for the
purposes of this analysis, Petitioners will assume that thes'e rcqulrcments would effectively hmlt_
potential to emit SO, and NOy from the neﬁ Unit 6 at Cliffsid-e. Thus, the potehtiﬁl to emit SO,

: aﬁd N_Ox of thé neﬁ Unit 6.boiier' wou-ld be c«;ﬂculated as follows: |
SOQ: (.15 lbeMBtﬁ x 7,850 MMBtu/& x 8,760 hrsfyeér}% 1 toanOOO Ib

I': 5,157.5 tpy ‘ |
NOy: 0.10 Ib/MMBtu x 7,850 MMBtwhe x 8,760 rs/year x 1 ton/2000 1b

C = 343831y : | ] T

Cicarly, these potenuai emmsmn increases well exceed each of the 40 ipy 802 and NOx

51gn1ficance threshoids See 40 C.F.R. § 51, 166(b)(23)(1) (1996)

* The lbeWh emission rates were converted to Ib/MMBtu heat input emission rates by dpplymg a conversion
factor of 3.414 Bius per Walt-hour and an expected thermal efficiency of the new Unit 6 boiler being 36%. This'is
 the gross thermal efficiency EPA relied on in scltmg the current NSPS emission limits. See 70 Fed.Reg. 9,714 (Ieb.
28,2005). However, as acknowledged by EPA in its proposed NSPS rulemaking, it is likely that new supercsitical
beifers such as Unit 6 will have a higher thermal efficiency, which would allow the unit to emit at higher SO, and
NO, emission rates than the calculated emission rates based on 36% thermal efficiency. If so, then the NSPS Jimits

" would allow even higher emission rates of SO, and NO, in ferms of!beMBtu heat mput
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'-The Draft Title V Renewal Permit also inciu_deé a limit on Cliffside_Uni;fs 5 and 6 of
6,370 tpy of NO, and 2-5,1_85 tpy of SO; that bgfh apply on a rolling consecutive i%month—-
period basis. (Tab 1, Section 2.2.C.1.a. at page 75). Howévcr, these emission caps over
Cliffside Units 5 and 6 do not limit the potential to.'cmi_t of new Unit 6 to anv;/thing less than
6,370 tpy (ﬁ’ NO, and 25,185 ’;py of S(IJZ.' In éddition, the perr_ni-t .inc.Iudes State-only enforceablc
emiss-ion limitations on Cliffside Unit 6 of 0,12 lb/MMBtu for SOy and 0.7 lb/MMBtu .
(excluding startup and shutdown) for NO,. (Sectlon 2.11.11.at page 5{)) Because thf:Se are
State only limits, they L,annot be considered in hmmng polentxai to emit of Cliffside Umt 6 under
the SIP-approved PSD rules. o
The othér néw cmission Units aésdciafed \*fith new Unit 6 that will ezﬂ it SOz and NO, are
the auxﬂiary boiler (emlsmon unit ES AUX6) the emergency gcncrdtm (em 13510n unit ES-CT1),
and the emergency ﬁrcwater pump (ES FWP). The calcuidtlons of potentlal to emit SOZ and
NO, of thcse units is pr0v1ded in A‘cta(,hment 14 to Petitioners’ October 30 2008 comment 1ettcr
at pages 21-22 (Tab 4 Att. I'4). |
Thus, for th_c addition of the new Unit 6 and associated emission units at Cliffside, the
total emission increases of NOy and SO, (based_ on the -poiéntiai_ t.0 emit (PTE) of these uni‘gs

because al would be.new emission units) at the Cliffside Steam Station would be:

* As EPA stated in a 1996 policy statement, the Chemigal Manufacturers Ass’n Court decision (Chemical
Manufacturers Ass'n v. BPA, No.89-1514 (D.C. Cir. Sept. 15, 1995)) did not vacate federal enforceability
requirements in SIPs, See January 22, 1996 EPA Memo from John Seitz with Subject “Re]ease of Interim Policy on
Federal Lnforceablhty of leitatmns on Potential to Emit.” (Tab 30).
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Table 1: Potential to Emit NOx and SO2 of New Cliffside Unit 6 and Associated
_Equipment under the North Carolina PSD SIP.

Emission Unit Assocnatcd Wlth NOx PTE (tpy) : S0O; PTE (tpy)

~ New Unit 6 _ ' '
Unit 6 Boiler . : 3,483.3 tpy 5,175.5 tpy
Auxiliary Boiler ' 8.32tpy ' 4.3 tpy
Emergency Generator : 1.24 tpy o  1.9tpy -
Emergency Fircwater Pump o 0.14 tpy - 0.35tpy-

Total S - 3,493.0 tpy - 5,182.05tpy .

- To determine the crﬁission_ reductions that are crt;difablc under the cunently;appfovéd _
North Cz.irolin:_:_l S1P, the aqtuél emiSSi;Jns of the existing Cliffsid(_; units m;lslt beld_eté1min-éd. In
accordan.c‘e with the definition of “actual émissions;’ at40 CFR. § S 1..166(b)'(21)(i.i) (1-996), .
actual emlssmns for the cxisting units should be based on the 2 years preceding Duke’s submlttal |
: of a permit apphcat:on for ‘che new Umt 6 at Chffs1de DAQ stated in its August 2007 _
Preconstructlc_m Review for CllffSlde Unit 6 that the apphcatlon for Chffsx_de Un_lt 6 was | |
cdmpiefe pursuant to 40. C.FR. § 51.166(@(1) and 15A N.C. Admin. Code 02D .0530(@) on July
6, 2{}07 7 Thus, actual 802 and NO emissions of the existing umts should be based on the
avezage ﬁf 2005-2006 emissions from the existing Cliffside umts Based on data avallable on
EPA’S Clean Air Markets Database, the average SOz and NOx_cmlssmns for the Chff31de fa_0111ty

over 2005-2006 are as follows:

*7 See August 2007 DAQ Preconstruction Review (Tab 36) at 1, f. 1.
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Table 2: Actual Emissions of Existing Cliffside Units Prior to Unit 6 Permit Application, as

Determmcd under Currcnt North Carohnd PSD SIP.

2006 SOZ

2005 N()x

2005-2006

Cliffside = | 2005 SO2 2005-2006 2006 NOx

Unit No. | Emissions, | Emissions, | Average | Emissions, | Emissions, | Average

tons tons S02 tons | tons | NOx
: entissions, | Emissions,

tpy . tons
11 1,025 1,187 1,106 302 | 349 326
2 1,101 1,139 1,120 1266 - 282 1274
3 1,321 1,444 1,383 | 374 392 383
4 11,454 1,502 1,478 429 411 420
5 123,309 23,856 23,583 2,617 2, 743 | 2680

A dc‘crease in actual emissions is creditable only 1f the decrease 1s'fedcrally enforceable
at and after tﬁc time actual c.onstruction on fhe new Unit 6 Begim ‘4.0 CFR. {}
- 51.166(b)(3)(vi)(b) (1996). The oniy Cl'ﬂleIOll 1educt10ns of 802 bclow 2005 2006 average
emissions required in the Draﬂ T1tle v chewal Permit that Wouid be fede1 ally enforceable are
- _the shu_tdow_n-of Units 1-4, (Sectxon 221 at pagc 75). Ho_wever, Duke did not request an'y
credit for tﬁc S0, reductioné requjreri by the shut-dowh of these units in detem‘lining net
emissions increase of SO, due to the new C11ff§1de Unit 6. August 14, 2007 Prellmmary
Detcrrnmdﬁon for Cllffsxde Unit 6 (Tab 36) at 13, Further, thc Draft Titie V Rencwal Pclmxl
does not mclqde any_federally enforceable limitations on SO; emissions that would reﬂcct a
reduction in 2005-2006 actual emissions avei'aged at Unit 5.. Whi;c the pe_rmit requires the wet
~ flue gas desulfurization syStcm'at Unit 5 to be operational pridr to startup of the_ Unit 6, it:cioeé :
" not indicate any corréspo_nding SO:;; e@iséion limit or control Iefﬁcicn-cy 1‘cc§uirer‘r_1ént for the SO,
_ .contfols at un-it 5. Thus, .’she.re éire nb federally enforc;ablé S0, eini_s_sion fedﬁctiOns.reé[uirﬁd in
- the Draft Title V Renewal Permit that would creaf_e creditable SO, erﬁission reductions at U nilt 5.

Mpreox;er, cven if .Du.ke had requested crcd.i'table SOz. reductions for the shut dowﬁ éf '

Units 1-4 in a netting analysis for Cliffside Unit 6, the stiut down would only create 5,087 tpy.of-
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creditable _cmission reductions (setting aside the fﬁct that those units are emitting SO, il_]egally),
whicﬁ is not _cnéugh to ensure én insi gn_iﬁcah‘r cmission incréase of SO, when compared to the
5,182.05 tpy iﬁcreasc in. S_Oi eméssioﬁs due to the new Ciiﬁsi&é Unit 6 and associated |
équipﬁlcnt. The net -emissif)ns i1_1_ci-ease of SOz in this case (if sz credits, Wc'_re requested for the. _
| shutddwn of Units 1-4 and ignoring the illegal Ir.;odiﬁcations at thbsc units for this analysis)
Would be 95.05 tpy, which is a significant net iﬁci_'easc in SO, emissions. |
) Wiﬂ-l resﬁect to NO_X, the Draft Title V chc;wall Peﬁnif-inéludes séme federally
enfoféeabie emission réducltiqr'i requirements at the cxistihg Cliffside units fhat could be relied on
ina netti_ng'anlalysis for Unit 6 if the existirig emisﬁio_ns f;om Units 1-5 were not i-llleg-al due to the
past im-pr(;pe‘r modiﬁcati'ons‘.. Spcciﬁqal ly, the shut down of Units 1 — 4 would create up to 1,403
tpy -bf creditable INOx llec_i_u_c_tionls. Fur-ﬂ_lci:r; the federally enforceable NOy limit for Unit Sof
2?465 tpy is less than the 2003 -2004 a§erage NOy émissidris of 2,680 tpy, which éould create - |
- creditable emiésions rc'-:ductions. of 215 tpy. Howeve’l-,-thefotai of those réduction;, 1{61 8 tpy,
ﬁould nét be sufficient to eill'sure no signiﬁcaﬁt net e_rnissions increase frcl}m the ﬁew Cliffside.
Unit 6 and associated equipment which has a po_tentiai to emit NOy of 3,493 tpy. The net
emissions ingrcas-e of NOy ip this case (ignoring the illegal .mc.}diﬁcations at un_its 1-5-) Iwould'bc

1,875 tpy of NOy, a major modification for NO.

60 .



- Table 3: Evaluation of Net Efnissioﬁs Increase due to Cliffside Unit 6 under the Current
North Carolina PSD SIP (Ignoring Hiegal Modifications at Cliffside Units 1-5)

Emission Unit - NO, chazge in emissions, SO, change in

’ ) - tpy g cmissions, tpy

Unit 6 Boiler : +34833tpy - +5175.5 tpy
Auxiliary Boiler +832tpy C o 43 tpy
Emergency Generator : T 1241y . +1.9 tpy
Emergency Firewater Pump ' +0.14 tpy +0.35 tpy
Unit 5 Emergency Quench +0.23 tpy +0.0004 tpy
Water Pump ' o o
Shutdown of Unit 1 : ~ -326tpy - Nore Claimed by Duke
Shutdown of Unit 2 _ -274 tpy - None Claimed by Duke
Shutdown of Unit 3 . _ -383 tpy  None Claimed by Duke
Shutdown of Unit 4 - -420 tpy  None Claimed by Duke
Reductions at Unit 5. _ L 215 tpy -0
Net Emission Increase _ . +1875.23 tpy +5182.05 tpy

_ Thuls', this analysis shows that, even if one s_éts aside the iifegal modifications at'lunits_ 1-5,
Umt 6 would result in a si gniﬁ'ca‘nt net'emiséions increase 6f -S 0, and NOx. 'l‘ﬁé limitations and -
rec;’ui_réments DAQ included i.n the Draft ITitle V Renewal Pemﬁt, in zin_attempt to allow Unit 6 to
avoid PSD review, arE; r;'dt adequaté to cre:atc sufficient creditable SO; and NOy emission |
 reductions at the existing Clliffside_u_nits; Because the Draft Title V Renewal Permit_fﬁi!s to
~ensure coml-)liance with applicable PSD requirements, including..the current EPAQapprovcd SIP,

 at Cliffside Unit 6, the Administrator must object.

6. - -Even When the PSD Violations at Cliffside Units 1-5 Are Ignored, There
' Will Be a Significant Net Emissions Increase of SO» and NO, at Cliffside
- As Determined Under the 2008 North Carolina PSD Regulations that EPA
Proposed to Approve in September 2008,

Not only 1s Ci_iffsid’e Unit 6 a major modification of SOy and NOy L;.nder ti’lé cugl'en‘t North
'Caﬁ.)lin.a.PSD SI_P,IUnjt 6 wou.Id also be a r_najor'modiﬁcation of SO_Z and NOy Under the North
Caroliﬁa PSD regulations that EPA proposed to approve on September .9, 2008 (at 73 Féd‘.Reg.
'52,226), even if one set aside the 'illegall mbdiﬁba‘[ioﬁs at the existing units. Pctitionerg provided

an analysis of net efnissions in'_c_rease of SO, and NO, in their October 30, 2008 comment letter to
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DAQ based on North Caro]inﬁ’s 2008 PSD regulations. Specifically, Pefiti_oners demonstrated .
that, therc will be a n.et emissions increase at Cliffside of 413.2.51 tpy and 49.?4_ tpy of .il‘-l.SOg
and NOyasa 1'es;u1t of unit 6 and its associated equipmént, respéctively. Tab 3, Table 2 (p. 18).
Petitioners’ caIculatiQ.r-ls took inio_ -accbuﬁt Sfate-only enforceable limits in determining the

- ﬁot_entia} to emit of new Unit 6 of _0.12 ]bi_S_OszMBtu ahd 0.07 Ib NO,/MMBtu. Hd. at 18.

" However, the North Carolina PSD regulﬁtion fhat EPA has proposed to approve as part of the

'SIP would only allow federally enforceable requirements to limit potential to emit. Thus,

Petitioners provide below a calculation of net emissions 'inc.rca_sc of SO, and NO, duc fo the Unit -

6 modification at Cliffside based on the Nbrth Carolina rules EPA has propoéed to approve as

part of the SIP.

4

In determining creditable emission red_lictions under the EPA’s proposed North Carolina

PSD SIP, one first needs to determine the “baseline actual emissidns” of the existing emission

‘units ét Cliffside. A review of DAQ’s determination of “baseline actual emissions” for Cliffside-

) Unifé 155 against the 2008 North Carolina PSD regulation shows that DAQ failed to propetly
determine baseline actual emissions of the e.xisﬁng units. The baseline actual cmissions. for thé
existing Cliffside units muét be 'baSed_on the z-we'rage emissions over a 24-m_0ntﬁ period during '
the previous 5 years from the date a complete pe.rmit applicétion \a}as su_bmittéd to DAQ. 15A
N.C. Admin. Code 02D. 0530(b)(1)(A) (2008). DAQ stated in its Auéust_ 2007 Preconstruction
Rev.iew for Cliffside Unit 6 (Tab 36) that the perrﬁif ,appl_ication‘ was complete on July 6, 2007.38
As discussed in Petiﬁonc:s’ October 30, 2008 comment [etter to DAQ on the Dra;ft Title V |

Renewal Pei‘mit, DAQ allowed Duke to determine baseline actua_i cmissions of NO, for its

- 1d, While Duke did submit a permit application for Unit 6 in 2005, that permit application was actually for two
new units and did not request that the new units net out of PSD review for NOx. Duke submitted a significantly -
different PSD permit application for Cliffside Unit'6 in 2007, and the date that application was considered complete

by DAQ (i.e., July 2007} is the date from which the 5 year period for determining baseline actual emissions is sei.
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_ existing units _bési:d on 2001—.2002 emissions data Whjch' goes bcyohd 5 yeérs froni thé I uly. 2007
complete pérmit-appli_cation for Unit 6. Tab 3 at 18. :Instcad, the 100_k-"t:nack pe‘fiod fof bolh SO,
.afid N(I')x.er‘nissions at Cliffside Units 1-5 sho_ﬁld have gonc back no further than July 2002.
Whilg, the No_rth_Caroliﬁa PSD rule allows DAQ to aE_low the use of a ciifferel_lt tiﬁe period, not
10 exceed ten years from the date of a. complete PSD pérmit application, DAQ can (_)‘x-ﬂy authorize
tilis if the owner or opéraibr-of a source dcmonst;ﬁtcs that the different t.ime period is more
rcﬁresentative of normal source 0pefation. | DAQ has_nét made s.uch a detérmination.® This

i ILE:S{-lEl'edI in an i?npro.per inflation of baseline actual_éﬁissions of _NOxlfOr at le.ast Umt 5

A review of annual emissions data frolm EPA’s .Clean Ai;‘ Markets Database for 2002—

. 2005 sﬂows_ _th;it 2003—20_0{\:\;21_5 the perio@ of highest NOy emissions. Thus, without constdering
‘ aﬁy other limitation on s;étting “baseline actual emissions™ for tﬁc éxistir_lg Cliffside units, such.as.
',t_he ille gal hlodiﬂ(%étions at Units f;S, the baseline e'miss_ions could be based on 'thils fWDHyear |
psﬁod__bf emissions‘, W}-iich would be determined as f(').iiows:

Table 4; 2003-2004 Average NOx and SO2 Emissions of Cliffside Units 1-5

2004 SO2

2003 NOx

3003-2004

Cliffside | 2003 SO2 2003-2604 2004 NOx

Unit No. | Emissions, | Emissions, | Average | Emissions, | Emissions, | Average

i tons ‘tons - 1802 tons tons - NOx

' emissions, Emissions,
' _ . tpy i tons

11 ) 1,425 660 1,046 350 151 251

2 1,539 926 1,233 389. - j 216 303

.3 1,837 1,263 1,550 512 346 429

4 1,993 1,270 1,632 548 364 456

5 128183 23,558 25,871 4,041 2,748 3,395

*® Burther, it is not likely that DAQ could Justtfy 2001 as being moie representative of normal source operation for
Cliffside Unit 5 because Unit 5 had much higher NOx cmissions in 2001 of 7,943 tpy than in 2002- 2005 during
which the highest NO'x emission rate reported for Umt 5 was only 4,041 tpy. (Emissions data from EPA’s Clean Air
Markets Database), )
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Ul.l_.der the EPA’s proposed revisions to the North Carolina PSD SIP, a deex'eaee in actual
- emissions is creditabie enlyv if the decrease is enfofceébl’e_ as a prectical matter- at and after the
time actual construction en_the new Upit 6 begins. 40 C.F.R. § 51. 166(b)(3)(vi)’(b‘) (20_d7)._
Aceordin_g to BEPA, “‘ehforeeab}e as a practical matter’ will be acflieved _enly ifa requirem_ent is
| bO’[i‘l legelly and practicai_ly e_nferceabl'e.” 67 ch.ch. 8{},191 (Dee. 3I1, 20G2). ThUb, under the
deﬁn-itien of “net emissic_ins-increase” as revised by EPA in its December 31, 2002 rulemaking
(and as pfoposed by EPA to be pert of the North Carolina PS‘D.SIP) .deCreases in emissiens at
Chffmde are credltable for netting. purposes only if Chffmcfe is subject to emlssmn reductzon
requirements that are enforceable at and after the time eonstruetmn commences on the new umt
6. However the Draft Title V. Renewai Perzml s PSD avoidance condrtlons do not requ1re the -
shut down -of Cliffside units 1 4 until “puor to startup of the riew unit 6 boiler. See Section
2.2.C.1. Ifhus, none of the emission reductions due to the shut down of: Cliffside Um"es I-4 are
' -cfeditable for the purpeses of determining net emissions increase under the 20d8 ﬁer_th Caroiina
.I PSD rules.® Furthef, the Draft Title V_'Renewalh Penﬁit 'do:es not include any‘limi-tatiens“that are
‘ eﬁforc_eable as a practical _metter on SO, Iemiss'io_ns at Uni‘; 5 that wou-ld reflect a reduction in |
base]ine actual emissions o-f the un‘ﬁ ‘While the'pelrmit'does fequire the wet flue gas
dcsulﬁmzatzon system at Umt S to be operahonal prior to startup of the new Cliffside Unit 6, the
Draft T1tIe v Renewal Permit does not specxfy any eon‘espondlng 902 eniission 11m11 or eontrol '
efﬁ(:leney ,reqmremer;t for the SO, eontrols at Unit 5 and, therefore, does not meet EPA’s
requirements for pfacfs_ieal enfOreeaeiEity. _S__ge_ 67 Fe_d.Reg{ 80,191 .(D_e_e. 3'1., _20025.
) “With respect to_NO,;, the Draft Title V Renew'el 'Per'mit.ineludes a requiremeilt that Unif S

not emit more than 2,465 tpy of NOy (Section 2.2.C.1.a.ii. of the Cliffside Title V Permit). Since -

40 Further, as dlscussed above, Duke dld not request any cred it for the 80, reductlons required by the shut down of
these units, : . :
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it appears this must be complied with ﬁpon issuance of the Title V permit, it could Bc considered
as a potentialij' crcditablé emission reduction for nelﬁlig. |
However, the NOX emission r_eductions-wouid not bp enough to net oﬁt Unit 6 from PSD

review based on Unit 0 -and. its aSsoéiated equipment’s potential to‘crﬁit I\TOx at Ia_ rzﬂe-of .3,493.0
tpy (as calcﬁlated in Table 1 above), Fizrther,'th.erc are 1o _CIe'ditab!e reductions in aqtual
emissions of 302 at Cliffside to net out fhe potentiél to emit SO, from 'ncw'u-nit 6 and assdciated
equipmeng of 5,1 82-.05 tpy _(é_s_ calcuiated in Tablc 1 a,bov_e). Thus, even {f the illegal
mo_diﬁcations at existing_C.liff’sid_c‘: Unlits I-5 -a_re set aside, the nef e‘missions increase of SO;; and
NO, from the addition of Unit 6 and associated equipment at Cliffside based on the I_EPA’S

| proposed quth Caroiina PSD SIp Wbuld be.as follows: -

1

Table §5: Evaluation of Net Emissions Increase due to Cliffside Unit 6 under Proposed
North Carolina PSD SIP Rules (Ignoring Illegal Modifications at Cliffside Units 1-5)

Fmission Unit - NO, change in emissions, - SO, change in
_ ' tpy )  cmissions, tpy -
Unit 6 Boiler | S L 434833 tpy : +5175.5 tpy.
Auxiliary Boiler o ' . +8.32tpy - +43 tpy
Emergency Generator : 24 tpy - +1.9tpy
‘Emergency Firewater Pump +0.14 tpy +0.35 tpy
" Unit 5 Emergency Quench . ' +0.23 tpy +0.0004 tpy
. Water Pump : -
Shutdown of Unit 1 - No creditable reductions No creditable reductions
Shutdown of Unit 2 because shut down not h because shut down not
Shutdown of Unit3 | - required until after required until after
Shutdown of Unit 4 ' construction commences on  construction commences
S Unit6 - on Unit 6; also none
o T T - claimed by Duke
 Reductions at Unit 5 , ~930 tpy . 0 -
Net Emission Increase - +2562.93 tpy +5182.05 tpy

- This analysis shows that, even if one does not consider the illegal mbdiﬁcaﬁ_ons at Units
- 1-5 as climinating er diminishing any creditable emission reductions at these units for netting

purposes, Cliffside Unit 6 would result in a significant net emissions increasc of SO, and NO,
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| under the current NOl"l‘i‘l Carolina PSD ruies_ tl\ll'at.EPA‘ _proposed to'approve as paﬁ 'lof the SIPin
September 2008. The li:ﬁlitations and requirements DAQ -included n the Draft Title-V Renewal
~ Permit are ﬁet adequate to create creditable SO, and NOy emission'redﬁctions at the. existing .
Cliffside units. Therefore ]é‘.PA must object because the pe11nit fails to ensure eompiiance with
appheable PSD requ1rements meludmg the current EPA-appr oved SIP, at Chffmde Unit 6.

7. " DAO. Improperly Allowed Duke to Use Clean Smokestaeks Act Emmsmns
Reduetlons for Nettmg Pumoses

. -The Clean Smokestaeks Act (“CSA”:) 18 a_state law that requires redue_liefls i NO, and
‘ S0, emissions from coal-fired generatiné plants in Neﬁh _Carollina_._ -_Utilllities, sueh as Duke, ere
~-permitted to pass the eests' of complying with the CSA to their cu.stomers.. Duke .i_s using -
1-edue;cions at exieting, Cliffside -Uni‘r,s 1-5 to meet its CSA emissions redueti-ohs., and is seeking
* (or has soughf) TECOVery of the costs assoeiated with thSe reductions via I*ugher rates to its
CUSt.OI’I.leI'S. |
T.o.prevent utilities from “double-countin g’ .their CSA emissions re.dﬁctio.ns—by'
. reeovering the cost of pollution reductions required by.th,e CSA from the rate-peyin g public and .
using CSA reductions for PSD neﬁing pu1poses;Noﬂh Car_olina’s_ current PSD regulations,
require a dowﬁﬁard edljus’rment to an eleeﬁje genefatieg unit’s (“EGU™) baseliﬁe-actuai,
_emissiens (the etertil_ig point ;for the netting caiedlatiop) to reflect any emissions reduefions Ifor
which cost reeovery is sought under the CSA. ISA NC Acimin. Code 02D ,0530(b)( I)(A)(i‘\}).
This provision is part of the ‘North Carolma PSD rules that EPA proposed to approve as part of

: the SIP on September 9, 2008. (73 Fed Reg 52 ,226). e Consequenﬂy, the baselme actual

I Under a 2006 law cnacted by the North Carolina. General Assembly, this limitation on baseline actuat emissions
does not apply any air permit appiication that is submitted and determined o be administratively complete on or
before August 1, 2006, 2006 N.C. Sess. Laws 255; 2005 N.C. SB 1587, DAQ and Duke have relied on this 2006
law in determining bascline actual emissions for Cliffside, allowing Duke to not adjust the bascline actual emissions
of 80, and NOy the existing units downward to reflect the Clean Smokestacks Act. Petitioners’ October 30, 2008
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emissions for the Cliffs.i de plant 'must be adjusted downward for .those emission 1‘elductioﬁs
required {Jnder the CSA and for whiéh cost recovery was or wiil be sought pursuant ) l SAN.C.
-Admm Code 02D _.0530(b)(1)}(A)iv). If the emissions reductions are p10pcrly adjusted
: downward as 1equ1red by faw, the crcdltabie emissions 1educt10nb avaﬁablc at C111f51dc are
insufficient to allow Duke to net Unit 6 out of PSD applicability for SO, and NOy. Sec
Petitioners’ 'Written_Collmments (October 30, 2008) (Tab 3_) at 1_4-15. (dcscribinghdw Duicc’s
NO, and SO, ﬁéﬁing analyses are significantly flawed becausc they rely on impe?missib_llc levels
of baseline actual emissions for I\IT_Ox and 50,).
g, DAQ Has Not Demonstratéd that the E}:-nission ’I{edﬁcti‘ ons at Cliffside

Have the Same Qualitative Significance for Public Health and Wclfare as
the Emissions Increases from Unit 6. '

For an cmissions decrease at the cxisting Cii_ﬂ‘.‘side— units to be “creditable” for.neu'ing
purposes under either the current North Carolina PSD SIP or under the EPA’é proposed revisi_qn.s |
to tile Nor‘cﬁ Carolina PSD S;‘IP,-it must, in addition to the other requirements discussed above, |

have ..“épproximately the same qualitative significance for p_ubli.c heaiﬁh and welfare as that
attributable to ’Fhe increase” in emissions from the new IUnit 6. 40 CF.R. §51.1 66.(b)(3)(vi)(c) |
.(incorporatcd by reference in I5A N.C. Admin. Code O2ﬁ .0530(]3)). Here, D;AQ failed to
r_cquire a propér demonstrafion by Duke, through air quaii'tS! modcling, that the hi s;cdric emissions
from f;he existing boilers and a_ssociatedl equipment at Cliffside have the same “ﬁuaiitétive_
signiﬁcan.ce” for public¢ health and welfare as the future emissions frb_m Unit 6. |
In DAQ’é response to SELC and EPA comments-tm the Draft Permit No. 04044728, |

DAQ equatéd this requirement with a determination that the project will not cause of contribute

commenis on the draft Cliffside Title V permit explain that Cliffside Unit 6 does not qualify for this S.B. 1587

- exemplion. Tab 3, Sectich IV.A.1. at 13-15. In any case, the exemption aliowed by S.B. 1587 was not included in
the North Carolina PSD rules that BPA proposed 1o approve on September 9, 2008, See Document ID EPA-R04-
OAR-2005-0534-0009 in the docket for EPA’s proposed North Carolina SIP approval at www.regulations.gov.
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to a v1oldt10s of air quallty standards. Sec Prcconstfucﬁon Review and Tlnai Detelmlnallsn (Tab
36) at 6-7, 16 (“PSD modeled vaiucs are assessed against federally recog:,mzed Prlmary and
Secondary National Amb1ent Air Quality Standards (NAAQS)”)I. However, because the -
applicable 1'.e.gulati0ns_ already _require. a de_mlonstrati'on thaf the project will not csuse'or
contributé to la vfolaﬁon of the NAAQS or PSD incre-ménlt' see 40 CFR § 5L 166(1{), DAQ’S
ﬂawed interpretation of thc samc qualltatxvc significance” 1equirement.w01ﬂd render that

requirement a nullity. Such an intérpretation is contrary to the c;,aifdinal principle of statutory = -

construction that every word in a statute must be given meaning. Fund for Animals, fne. v.
Kempthome, 472 F.3d 872, 877-78 (D.C: Cir. 2006) {refecting plaintiffs’ interpretation because
statutes should be construed “so that no part will be inoperative or superfluous, void or

_' insignificant, and so that one section will not destroy another unless the provision is the result of

obvious mistake or error,”) (internal quotation marks and citation omitted); Benavides v. DEA,
968 F.2d 1243, -1.248 (D.C, Cir, 1992) (rejccting Attorney Genefai’s interprctation of-statutory

provision because it would inake provision- “either supelﬂuous or meanmgless”) RCA Global

chmmunications Inc. v. FCC 758 ¥.2d 722, 733 (D.C. Clr. 1985) (rejecting interpretation that
“would deprive [the provision] of all substantive effect, a résult seif evidently contrary to
Congress’ intent™).

Duke did not conduct any quahtallve 51gmﬁcancc anaiysw for Class I area that will be -

. impacted by emissions from either the ex1slmg umts or Unit 6; it merciy prov1ded modchng

- results for the near-ﬁeld arca around Chffs:de, and not the Class I areas.
9. Conclusion
In sum, DAQ erred in failing to require that _Unif 6 uﬁdergo PSD review for SO, and

NOx. The Clean Air Act mandates that a Title V permit include all applicable emission
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lirﬁitations and standards, énpiuding PSD. limits. However, the Draft .Titl.e.V Renewal Permit

errbneousiy allow_s Unit ¢ tfo avdid PSD review for SO; and NO,. Emissions reductions at Units
1;5 should not have been used fof ﬁe_tting purposes b_ecauselthosc units have been operating
ilicéally. Therefdre, Unit Gisa rﬁaj or modification that -will result in a'signiﬁcant n.ct increase in .
S, and NO, emissions. Mbréovér, even if the PSD Viplations at Cliffside U_nits 1-5 'arc_z set.
aside, there wil sill be a significant net emissions increase of SO, and NO, at Cliffside under

. cﬁhcr the cu1rcnt SIP or 2008 PSD rcguidtlons | N

DAQ should have subjected U nit 6'to all PSD rcc;ulremcms including application of

E BACT SO and 'NO,( to be emltteci by Unit 6. DAQ failed to do squa_sec_l on a PSD applicability
analysis SOZ and NOX at Unit 6 that is crronedus under either the cﬁrrenﬂy-appz‘oved SIP rules or

-Noﬁh Carolina’s 2008 PSD regulatmns DAQ also Jmpmperly allowed Duke to use Clcan
Smokestacks Act CmibSIOHS reduchons for nettmg purposes in contravcnuon of state PSD.
r_eg_ulat;ons’, and faéied to demonstrate that emission rec_luctlons at Units 1-5 have the same
(:iualitative significance fof ﬁuﬁlic heélth and welfare as the ¢n;tis.si0ns_incrlea'ses from Unit 6

The Draft Title .V.Renev»}al Permit does not ensure comﬁiiéﬂce w1th all appiicab_le requirements |
and t:he Permft’s rc_opc;ler provision does not cure this errm-' becaﬁse PSD requ'ii-'e_ments must be
fulfilled before 'con's'.tru-ction commences. For all these reasons, the Administrator must object _to-
the Draft Tifle V Renewal Permit. -I o |

il

C. The Drafi R'enew'_al Permit Docs Not Subject Cliffside to the Best =
" Available Control Technology for Several Regulated Pollutants.

I, The Draft Renewal Pemﬁt'Does Not Contain BACT Limits for CO,
" DAQ erred in issuing the Draft Renewal Permit without subjecting Unit 6 to BACT
-icquirements, including setting a BACT emissions limit for CO,. Unit 6 will be a major source |

of significant carbon dioxtde (*CO,”) emissions, emitting over 6 million tons of CO; during each
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year of its operation, totaling some 300 million tons over its 50-year operational life.” Because’
COjisa poiiutant subject to rcgulatlon ‘under the Clean Alr Act, DAQ should have established
COZ BACT hmus Thelefore the Admlmstrator must ObJ cct to thc Draft Renewal Permit and
' 1equlre DAQ to conduct a BACT analysm for COz

The Act defines BACT as

an emission limitation based on the maximum degree of reduction of each

pollutant subject to regulation under this Act emitted from or which resulis -

from any major emitting facility, which the permitting authority, on a case-by-

case basis, taking into account energy, environmental, and economic impacts

and other costs, determines is achievable for such facility through the _

application of production processes and available methods, systems, and =

techniques, including fuel cleaning, elean fuels, or treatment or innovative fuel

combustion techniques for control of each such pollutant. '
42 U.8.C. § 7479(3) (emphasis added),

Under the Clean Air Act’s Prevention of Significant Deterioration (“PSD”)
provisions, the berm itting agency must conduct a BACT analysis and set BACT emissions limits
“for each pollutant subject to regulaﬁon under [the Act]” whose cmissioﬁs excecd specified
significance fevels. 42US8.C. § 7475(a). Federal PSD regulations pi‘ovide that a major
| modification (such as Cliffside Unit 6) “shall apply best available control technology for a -
regulatcd NSR [new source review] pollutant for which it would be a signifl"cant net emissions
mcreaso at the source.” 40 C.F. R § 51. 166(])(3) “ In turn, the regulations deﬁne 1egu1ated
NSR poiiutant” as .1) any pollutant for which a national amb;cnt air quality standard has been

promulgated 2) any pollutant subject to a new source per formance standard pr omulgated undel

Sectlon 111 of the Act; 3) any pollutant subject toa standard promul gated under Tltle Vi of the

2 625 million tons per year (calcutated based on 202 [b/MMBtu emissions factor for bituminous coal, assummg
96% capacity factor for the new unit and maximum heat jnput capamty of 7850 MMBtu/hr).

"~ Incorporated by reference in 15A N.C. Admin. Code 2D.0530 (g) (“Major stationary sources and major

modifications shall comply with the requirements contained in 40 C.F.R. 51.166(i) and (a)(7) and by extension in 40

C.F.R. 51.166() through (0) and (w). ”) ’ _ _
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Act (relating to acid deposition control); 4) er “f ajny pollutant that otherwise is subject to -
regulation under the Act” 40 CT R, § 51.166(b)(49) (emphasis added).

CO, fits squarely in this fourth éategOry. It is clear that CO; is a pollutant under the Clean

Air Act, Sec Massac.husctts V. EPA; -127. S.-Cf. 1.438, 1462 (206’?). Thus, the only remaining
queétion is whether C(I)_z is “subject to regulatioﬁ” under the Act.
| a. - Carbon Dioxide Is Regulated Under the /_Ict..
It is equally clear that CO; is “subject to tegulation” under the Clean Air Act. BPA’s

anxronmental Appeals Board s ("EAB”) recent decision in [n re Deseret Power Electnc |

Cooper; at1v (“Dcselel”) addressed whether COZ 1s “a pollulant sub}ecl to regulatlon under the

Clean Air Act PSD Appcai {}7 03 (EAB Nov. 13,2008}, “ Tn Descrel petmoners bought review

- ofan EPA issucd PSD per mit authm izing the construction of' ancw coal ﬁred EGU at the
existing Bonanza Power Plgnt. Pcﬁt;oners in Iﬁg_gg{g argued that EPA vloiated the Clean Air
Act because the permit fajiéd to require a BACT limit to control CO; emissions. Like DAQ’s -
Tesponse t(;» Petitioners’ comments on the draft ﬁf Permit 04044"1‘2.8-—whi¢h is the only respo_.nse

_ Pcfifionefs' have fcceive;i to date from DAQ on the issue of .COz and BACT for Ciiffslidé—'EPA.
in Deseret i‘espéﬁded to the petitioners’ comments on the dlafl pefmit concem’i_né the lack of a

BACT limit for CO; by étating that “EPA does not currently have the authority to address the

- - ? ' - -

o Because the EAR issued its decision in Deseret on November 13, 2008, after the public comment period on the
Draft Renewal Perniit concluded; Petitioners did not specifically mention Deseret and the events that followed thé
“EAB?’s decision in their October 30, 2008 comments. However, they are properly before EPA in this Petition. See

Section'505(b)(2) of the CAA, 42 U.8.C. § 7661d(b)(2) (providing an cxception fo the threshold requirement that a

petition must be based oniy on the permit objections raised during the public comment period if Petitioners show ~ .
that it was “impracticable to raise such objections . , . or unless the grounds for such objection arose after such.
perlod ™). Moteover, Petitioners raised in their wntten comments the underlying ‘objection that DAQ failed to-
conduct BACT for CO, because it erroneously conciuded that CO, is not a regulated pollutant. Petitioners
specifically incorporate by reference the portion of their October 30, 2008 comments (Tab 3) that addresses the

- Draft Rencwal Permit’s failure to contain BACT limits for CO2, contained in Part IV, I (pp 30-39). .
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challenge of global climate change by imposing limitations on emissions.of CO, and other

greenhouse gases in PSP permits.” Deseret Order at 16 (internal quotation marks omitted).

The EAB rejected as “clearly erroneous” EPA’s conteﬁtion that it lacked the authority to
impose a.C0_2 BAC_T limitina permit for a new coal-fired power plant. In so doing, the EAB (i)
rebudiated EPA’e historical interpretation of “the term ‘Subj ect to regulation under the Act’ to -
“describe pollutants that are presently subject te..a statutory or regulatory provision that requires
actual control of emissions of thet pollutant,” id. atl9 ; (ii) held that EPA’s permitting decision
could not be sustained on the ae!ministratiVe record; and (iii) issued an order rejecting EPA’s
BACT decisioe and remanding the permit to EPA.. Id. at 6, 63.‘ |

While the EAB found that the Clean Ai.r Actis ambiéheus and allows room for agency
interpretaﬁon, it found that eoﬁstruing the Act to require BAICT' for COp_ is not‘ only plausible, but
is also supper_ted by the only l'egelatory hist'ory_ that speaks dil'eetiy to the meaning of “subject te.

regulation.” Deseret, Slip. Op. at 38-42. Specifically, the EAB concluded that the most direct

~ and authoritative EPA pronouncement to date, contained in a 1978 EPA PSD rulemaking, 43
Fed. Reg. 26,388 (fune 19, 1978), “augers in favor of a finding that . . . the Agency interpreted
‘subject to re gulation under this Act’ to mean ‘any poIIuta‘nf regulated in Subchapter C of Title

v

40 of the Code of Federal Regulations for any source type,” which includes CO, menitoring and

- reporting regulations. Deseret, Slip Op. at 41. Therefore, according to the EAB and the most
recent final rulemaking on the topic, CO; is “subject to regulation under this Act” and therefore

is subject to BACT reql,;ire_ments.45

3 petitioners understand that on December 18, 2008, former EPA Administrator-Stephen Johnsen issued a
memeorandum to EPA Regional Administrators (“the Johnson Memo™) in which he purported to establish EPA’s
“definitive interpretation” of “regulated NSR pollutants” in response to the EAB’s decision in Deseret. EPA
. published votification of the Johmson Memo in the Federal Register on December 31, 2008, 73 Fed. Reg. 80,300.
The Johnson Memo does not compe! a different result. The Johnson Memo was issued in violation of.the procedural
requirements of the Administrative Procedures Act (“APA™}, 5U.S.C. § 101 et’seq., and the Clean Air Act )
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b, Carbon Dioxide Is Subject to Further Regulation Ung’er the Act.
In DAQ’s PSD Preconstruction Review and Final Détci-rr_;ination (‘-‘Finai Detcrmination’)

on Permit 04044T28—the only time DAQ has discussed its reasoning for not conducting a

BACT_analysiS for_COgul;D.AQ notéd that the Supreme Court in Massachusetts v. EPA did not ..
decidé whcf_hcr EPA nﬁwt .niake an-endangerment finding, which would trigger the requirement
to regulatc CO_g emissions from new motor vcﬁicles. _ DAQ went on to say .that “lals of this tir-ne,.
EPA had ﬁlade no ehdange@ent ﬁﬁding or issued regulations requiring the control of CO,
~ cmissions under the Act.” Fmal Determmatmn (F ab 36) at 24

Thus, DAQ has mdlcated that it did not subject Unit 6 to PSD review for COz not only
because “sabject to re gulati on” meansg subjeqt to emissions controls and CO; is not presently
subject to a statutory_or regulatory Iemissic;ns, controls (which the EAB rejected in DLerét), but
also bcoduse EPA has not yct issued an cndangcrmcnt fmdmg Howevcr this altematlvc .
Justlficallon suffers the same fate as DAQ s reliance on EPA’s purportcd “historical
interpretation,” which the EAB rejected in Q@&I‘L’E.

Unlike the source-specific, cﬁ_s_é—by-c‘:ase PSD review that is the subject of this petition

| * and the appeal in Deseret, the Supreme Court in Massachusctts v. EPA was addressing generally -
-applicable nationwide standards for new motor vehicles. Before limiting pollutant emissions

. from new motor vehicles or new motor vehicle engines, the EPA Administrator must make a -

(“CAA™), 42 U.8.C. § 7607; directly conflicts with prior agency actions and interpretations; and purports to
establish an interpretation of the Clean Air Act that conflicts with the plain language of the statute. Even if the
Johnson Memao were not unlawful due to procedural and substantive flaws, it is not persuasive. It is not a final
rulemaking that was subjcct to notice and comment and is, therefore, accorded no deference, Skidmore v. Swift &

Co., 323 U.8, 134, 140 (19'44). Morcover, because the Johnson Memo s merely another iteration of EPA’s rejacted" o

position in Deseret, it also lacks the “power to persuade.” Id,. The Johnson Meme is currently being chaiienged by
sevetfal environmental organizations. Sec Petition for Reconsider ation Inn the Matter of EPA Final Action Published
al 73 Fed, Reg. 80300 (December 31, 2008), entitled “Clean Air Act Prevention of Significant Delerioration (PSD)
Construction Permit Program; Infer prefation of Regm’armns That Deter mine Pollutants Covered by the Federul
PSD Permit Prograum (Tab 39, . .
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_judgment that air pollution caﬁs_ed l:;y the polluta.nt “_‘méy reasonably be anticipated to endanger
~* public health (I)r welfare.”” CAA § 202(&)(1), 420.8.C. § 7.521(&)(1). Aslthe EADB noted in
Deseret, “CAA _sectiohs 165 and 169 [which require PSD permits to include a BACT emissions |
lir‘nit for eaéh pollutant subject to regulﬁtior'l under the .Apt} do gdt contain similar languagé
requiring a public he;ézlth 61' welfare *endange;meﬁt’ finding undex the PSD pro gram. as a
precondition for the CAA’s rcquircme.n’é that EPA apply BACT.” Deseret at 2.5 . Ra_tther, in the '
PSD program,bongress stn‘lck.'a ciiffereﬁt balance: Congress set é lower tlhreshqld for réf:luirin_g
a BACT analysis '(“any actuaf or potential adverse effecﬁ”) while ﬁroviding for a more ﬂéxible,
case-by-case approach that considers “eﬁe_rgy,_enﬁz-ironmen’{al, and economic impacfs and other =
cés,ts.” 42 U:S.IC. § 7479(3)._. ‘An éﬁdangeﬁnent finding is not r.eciuired to trigger PSD re;vicwl
Accordingly, DAQ’s .reéison_ing is clearly erroneous, |

In surﬁ CO; unquestionably.is a ‘;pollutan i and under .ény plausibie* reading of thé Act
and its regulations, COZ is both actually rc gulatcd and “SubJ ectto 10guiat10n ? Therefore, CO,
fits prcclsely W1th1n the prcconstructlon PSD anr.i BACT provisions ‘of the Act. Accordingly,
DAQ shoul_d have c‘onductcg:_l a BACT analysis and incorporated BACT limits for C0'2 into the -
5raﬁ Title V Rencwall permit. ._ The Ad-ministrator.must obj elct to the Draft Title V Renewal

Permit due t_d DAQ’s failure to do so.

2. The Draft Renewal Perrtit Does Not Containi BACT Limits for PM 5
Based on the PMp limits in the Draft Title V Renewal Permit, the po’sentf al to emit ﬁhe_ '

: pai‘ticlc pollution (“PM, s”) at Unit 6 is 425 _tons/y»::ar."‘6 Although Cliffside Unit 6 would be a -

4 Using EPA’s AP-42 PMIO size fractions for coal-ﬁregi_ boilers, it can be assumed that 53% of Unit 6's filterable
PM 10 would be of a size of PM2.5 or smaller, and 100% of their condensible PM10 would be of a size PM2.5 or
smaller, See AP-42, Tables 1.1-5 and 1.1+6, With this information, we can cafculate potential to emit of PM2.5 for
Unit 6, Based on the currently preposed PM10 BACT limits of 0.012 1b/MMBtu filterable and 0.018 [b/MMBtu

. total (ﬁllclab]e plus condensibles, which means condensibles could be emitted at 0,006 lb;"MMBtu), the potential to
emit PM2 5 at Unit 6 may be calculated as follows:
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major source of PM;y s, emi&ihg over four times the maj 01';source threShold, the permit does not
.oonlain a BACT-dctormined cmis.sioo. limitati_on or any o’;hcr design, equipment, work practice
b;- operational standard for PMs 5. DAQ failed to cvaloato best available control tocfmology for-
Ifeduciog PM# 5 emis-si.oﬁs.‘ it faiicd fo roquiro preconstruotion rnoniforing of current PM,; 5

' conccntratlons and it falicd to require air quahty modolmg to determine the 1mpact of these
PMz s emissions on the area’s .comphdnce WIth lhe PMg 3 NAAQS These omissions violate the
Clean An Act and iedel al and state regulations. Therefore the Admzmstrator must objcct to tho
Draft 1"1lle V chowal Permit and require DAQ to mcorpordte thcso apphcablo requncmonts into
the permlt. _ |
o a | BACT Is Required Sor PM ;.

Section .165 (a)(1) of thle Clean An Act providés that no new or modified major source
may be constructed without a PSD pérmit. .42 U S.C. § 7475(aX1). DAQ mué_t oonduct a BACT
-analysis and incluole in thol}l’._SD permit BA_CT omis.sion limitations “for each poliutanlt subject to
rogulotion under [the Cleah Air Act]l” for which c‘miséi-ons eﬁgoéed specified si gniﬁoanc.é levels.
42US.C. §.§ 7475(8._),. 7479;’ 40 C,.F.R. §§ 5'1.166(13)"(2), (b)(23j, (b)(3§), (b)(49), (GH(3). The
PSD regulations prov1de that “fa] major modlﬁcatlon shall apply best available control
technoiogy for are gulaled NSR pollutant for which it would bea s1gmﬁcant net emissions
increase at the source.” 40,C.F.R.x § 51.166()(3); 15A N.C. Admm. Code 02D.0530(g) (“Major
’ stanonary SoUrces and maj or modifications shall comply with the requlrcments contained in 40
C. F R. §51. 166(1) and (a)(?) dﬂd by extension in 40 C FR.§51. 16((}) through (o) and (w). ”)
As described above, “regulated NSR poﬁutant” is defined as, among othe_r things, “[a]ny

pollutant for which a national ambient air quality standard has been promulgated and any

(7850 MMBin/hr x 6.012 Ib/MMBtu x 8 760 hrs!year % 53% (percentage of particles PM2.5 size or smallel) r('?850 .
MMBtw’hl x 0.006 Ib/MMBtu x 8 ?60 ke sfyear) 425 tons per year of PM2.5:

L
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poiiuteet Eeientiﬁcd ender ;[hie paragfaph (b)(49)(i} as a constituent or precersor to such poliut_ent.
Precureors identiﬁ‘ed by theAdmini_strator‘ {ineiu.de] vele_tile organic comeounde and nitrogei-l; '
okildes ... [for} ozone.” 40 C.F.R, § 51.166(b)(49)(1). EPA has.promulgated.a separete and
distinet natioeal ambient air quality standard for PM; 5. See National Ambieht Air Quaiily
Standards for Parncuiate Matter, Final Rule, 62 Fed. Reg.38, 652 (Iuly 18, 1997) 7 Therefore,

- there is no, queshon that PMasisa regulated NSR poilutant.

For BACT 1o be required_for PM;_ 5‘, the _addition of Cliffside Unit 6 must fesukt ina

- sighificant ne_lt-emissions' increase ef PM;_ 5. The federal regulations do not list a sighiﬁcance _
level for PM,.s. 40 CFR. §51 166 (®)3)G). For NSR-regulated potlutants for which s;eeeiﬁc |
s1gmﬁednce levels have not been’ estabhshed any” rate of emiésions is defined as si gniﬁcant
under both federal and North Carolma air quality regulations. 40 C. }* R. § 51. 166(b)(23)(11)

lSA N.C. Admzn Code 2D 0530(b) (adoptmg deﬁmtlons in 40 C.F. R § 51. 166(b))
Censeql_xently, all PSD requirements for PM; 35, 1nclgd1ng momtormg, medelmg,_ and BACT, are .
“applicable,” aedj the Draft Renewal Pei;mit mtist be revised to incorporate them.

b DAQ Improperly Relied upon Nonbmdmg Guidance Memoranda
that Directly Contradict the Clean Air Act.

In -is_suing Air Quality Permi‘_[ I04044T28'—and ineludi_ng Unit 6 in the .Dfaﬁ Title V
_Renewel Permit_—withou’t addressing PMy s as a PSD pollutant, DAQ'relied on EPA guidance -

* memoranda providirig that sources could use a PMq program as a surrogate for meeting PMa s

7 GPA premu] gated a separate NAAQS for PM, s based on its finding that PM, s is particularly dangerous to human
health and causes different environmental consequences than coarse particulates. Sec 62 Fed. Reg.38,652, 38,665
(stating that there are stronger links to the mortality and morbidity effects of particulate matier from exposure fo.
PM, s rathér than PM,g); see also id. at 38,666 (discussing that control efforts can be improved by defining size
classes of particulate matter and that fine and coarse fractions should be considered different classes of particles
under the Clean Air Act); see also id. at 38,667 (stating that based on evidence from health studies and the inherent
physical and chemical distinction between fine and coarse particulates, there is'a proper basis to conelude that the
two should be considered separate and have separate emission limits and standards}. '
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NSR requirements. 18 ‘DAQ’s failure to conduct a full PSD review and set BACT limits for

PM,; 5. based on these memoranda, was improper. First, EPA guidance memoranda arc not

~ regulations and do not have the force of law. See chrikson v. Guzik, 249 F.3d 395, 398 (Sth

Cir. 2001) (quoting Skidmore v. Swift, 323 U.S. 134, 140 '(1944)) (agency guidanée documents

33

are only enfitled to respect “to the extent that they have ‘the power to persuade.””); see also

Henrikson, 249 F.3d at 398 ‘(quoting Christensen v, Iarris County, 529 U.S. 57,'6, 587.(2000))

{agency in_terpi'etatio'ns that were “not arriv ed at by ‘formal adjudication or notice-and-comment
rulemaking’, e. g . ‘ﬁoiicy ét‘atements. ..which lack the force of law —.Ido not wénanfChevron—
_ styie. deference.”).
Second, these mcrr_;qranda‘are no longer app}icabié or relevant. The memoranda initially
served fo provide time for the developmenf of . ngcéssary -tools to calculate the emissions of PM, s
| -and related precursors, adcqua{e modciing techniques to project ambient impaéts, and PMZ_S
monitoring sites. See Proposed Rule To Imp_llement the Fine_-Parfif;l;: National Ambicnt Air
. Quaiity Standards, 70 Fed. Reg, 65.,984, 66,043 (Nov. 1, 2005). But EPA hés now resqlvcd most _
of thesc issues, as discussed belqw, and DAQ may not-rely on this outdated guidance o avoid_
the obligétion to-adclh'ess Pi\éz_s as a PSD poliutant.
More importantly, as of 'thq promulgation of the fina} -PMz,s implementation rule, “EPA.-
will no.. ionger accépt thc use of PM i, emissions in_form ation as a surrogate fcﬁ” PM; 5 enilissions
information [folr'".[‘iﬂc \' perrﬁits] given that both pollutants are regulated by a National Ambient

Air Quality Standard and therefore are considered regulated air pollutants.” Clean Air Fine

# Preconstruction Review (Tab 36) at 6 (citing Memorandum from John 8. Seitz, Director, EPA Office of Air
Quality Planning & Standards, Interim Implementation of New Source Review Requircments for PM2.5 (O¢t, 23,
1997) (the “Seitz Memo™), Memorandwn from Stephen D, Page, Director, fmplementation of New Source Review .
Requirements in PM2.5 Nonattainment Areas (April 5, 2005) {the “Page PM2.5 Memo”) (Tab 37).
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Particle Implementation Rule; Final Rule, 72 FR 20586, 2{}66{} (Aprll 25, 2007) (footnotes
ormttcd) As EPA oxplamed

Under the Title V re gulaﬁons, sources have an obligation to include in their Title

V permit applications all emissions for which the source is major and all

-emissions of regylated air pollutants. The definition of regulated air pollutant in - -

40 CFR 70.2 includes any poltutant for which a NAAQS has been promulgated,

which would include both PMJ10} and PM{2.5].  To date, some permitied entities

~ hiave been using PM[10] emissions as a surrogate for PM[2.5] emissions. Upon -

promulgation of this rule, EPA will no longer accept the use of PM[10} as a

surrogate for PM[2.5]. Thus, sources will be required to include their PM[2.5]

emissions in their Title V permit applications, in any corrections or

supplements to these applications, and in applications submitted upon. -

. modification and renewal. Sec 40 CFR 70.5(c)(3)(i), 70 5({b}, and 70. T(a)(l)(l)

40 CFR 71 5(0)(3)(1), 71. S(b) and 71.7¢a)(1)(0).
Id. at 20659 (emphasm added).” EPA went on to explain that the degree of quantlﬁcatlon of
PM, 5 emissions required will depend on the typos of dotormmatlons that a permitting authority
needs to address for a particular source, the requirements of Title V, and the informational needs
and requirements of the partioular State in question: “Circumstances necessitating the
quantiﬁootion of PM{2.5] emissions and the submittal of this information include: .
detorrﬁining Whethor an applicable requirement or prograin applies, e.g., determining the

applicability of a SIP réquirénie_nt or a PSD or nonattainment NSR program, etc.” Id.

c.  There Are No Longer Any Technical Imﬁediments to Conducting a
BACT Analysis for PM s or for Setting a PM> s Emission Limit,

In the Page PM; s Memo (Tab 37), EPA explained that the Seitz Memo “identified
significant technical difficultics with implementing PSD for PM 5 because of limitations in _

ambient monitoriog and modeling capabilities.”™® As EPA affirmed in__'its recenﬂy-issuod o

- " Despite EPA’s announcement that, upon promuigation of the final Clean Air Fine Particle Implemeritation Rule,

sources can no longer use PM, as a surrogate for PM, 5, DAQ issued the Draft Title V Renewal Permit and

Modified Draft Title. V Renewal Permlt after April 25, 2007 wuhout addroasmg PM25 as a PSD pollutant relymg on
.PMy as a surrogate for PM,s.

*® Memorandum from Stephen D, Page, Dircctor, Empl{,montatlon of New Somce Review Requuements in PM2.5

Nonattamment Areas 4 (April 5, 2005) (the “Page PM2.5 Memo™) (Tab 37) at 4,
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implcmcntation_rulc fpr PMy; s, in the decadé since the Seitz Memo,- concerns about monitoring
aﬁd modeiiﬁg PMZ-_ 5 have been i_argely i'ésolved. I-’Mz,s monitoring stations‘ l}avclbeen in
.operat\ion for many years; measurement méthods arc.in placc_‘, and adequate modeling technigues
| have bccn-.deveiopcdl.
| With i‘egard to measurement methods, EPA hag issued Conditiqnai Test Method 40 |
tCTM—Uél-O) for filterable PM; 5 ) Although _thi_é is not yet é. promﬁl gated test inethod, itis based
on Meth0'§i 2014, a well-established test method fhat EPA hasf_oﬁnaily adopted.”" Furlﬁer,
Method 202 i; in regular use to measure condensible PM. EPA_.is now preparing to releasea
_modiﬁed version of this method".to improve its accuracy and repeatability. EPA is also
- developiﬁg ;d test met_hbd capable of measuring both ﬁltcrable apd clondcns'iblel ﬁarticulate. The -
draft of _this_niethod, Rnowﬁ as the “diluﬁon sampling” method, is availz;bie on ﬂm EPA wébsite -
as CTM-039.% o o
In-short, there are“rciiablé, ﬁeldrtested methods .avlai laBle i ghf now 1o méaéure PM s, and E
gven beiter methods are .already available in draft form, In addition, hesltablished models for
analyzing PM; s im-pacts ,aiready exist. Two rﬁodéls have been approved gt differént poin{s in
| ‘time for PM;s modchng the ISC m0d0153 and the AERMOD model.5* - _ .
d ‘ DAQ Cannot A.s.sume rhar BACT for PMyg Is BACT Sfor PMg 5.
'DAQ elironcously a_és,umes thajt PMo is a reliable suttogate for PM, 5. EPA has

‘recognized that fine and coarse particulates, PMz 5 and PMjo, respectively, “are gellera'ily

31 72 Fed.Reg. at 20653 (“[We believe that further vaiidation of this method is unwarranted since the technology
and procedures dre based upon the same as evaluated for promulgated Method 201A7).

' 32 BPA website: www.epa.gov/itn/eme/ctim,himl.

53 See Requirements for Pr cparation, Adoption, and Subrmttal of Implementation Plans Final Rule, 61 Fed. Reg.
41838, 41850 (August 12, 1996).

** Seg Revision to the Gurdelme an Air Quality Models: Adoption of a Preforred Genesal Purpose (F]at and
Complex Terrain) Dispersion Model and Other Revisions; Final Rufe 70 Fed. Reg. 68218, 68253 (November 9,

* 2005) (adopting AERMOD as the “preferred model”).
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associatea with distinctly different .source typcs and fmmaﬁon processes. 53 EPA has also
recognized that “PM][2. 5} also differs from PM[10] i in terms of atmospherlc dispersion .
characteristics, chemical COmpOSltIOD and contnbuuon from regional transpmt ”5 6 PMz 3
disperses-generally r_nuch {arther than does PMie. Therefore,_ PMio 1n0del1ng is an inadcqua_t’e.
: suﬁégatc fof PM;s. | |
DAQ claims fhat “corﬂpiiance for PM u.nder the NSR regulatioﬁé satisﬁcs con;ﬁliange |
for PMz_sj’-’S"’ Bﬁt BACl for PMyp is ﬁot. BACT-for PM-Z_ 5. Because the cffectivcness 6f co_ntrols
varies with respect fo par'ticulate size, the perm_i't.m_ﬁst address PM}O‘ and PM; 5 separately. DAQ
asserts_,fhat “technologies to. cogltroi PM.m alsc; have b’(_e'en shown to be effective at -‘captulring
PM %% This is incorrect. In fact, control technolo gies- for PM[U often-do not provide for
‘cffective control of PM;s. In 1dentifymg control Imeasures as PMip BACT Duke and DAQ
neglecled to conmdel control IMeasurces that would be mom cf“fcctxve at wn’ao!lmg PMZ s, Thus,.
DAQ concludes that a spray dry ab_sorberl (for condenSIbIes) followed by a fabric filter (for
:ﬁiterab‘lles) is BACT'fOt 'PMIO, but never confronts the prdblem that a -fab'ric-ﬁltcr is not as
- effective at capturmg fine partzclcs pamcularly at the sub—m;cron level |
EPA has spemﬁcally rccogmzed that PMm controls do not necessdrlly provxde for
effecu\{c control of PMZ_ 5. “In contrast to_ PM[IO}, EPA ant1c1pates that 'achlcvmg the NAAQS
for PM([z.5] will generally require States to evaluate different sources for controls, to consider
.contrc__:is of '(Jhe or more precursors in addition to direct PM emissibns, 'énci to adopt diffc._rent. :
| control strategies.” 72 Fed. Reg. 20,'586, 20,589 (PMg_’s implemcnta_‘tion ruje)'. Acc_ordi_ngiy,l

DAQ had to, but did not, conduct a BACT analysis specifically for PMas.

% Proposed Rule To impiemcnt the }'me Partlcie Natlona! Ambient Air Quallty Standards, 70 Fed. Reg 65984
65992 (November [, 2005). .

*$ 72 Fed. Reg. 20586, 20599.

57 Preconstruction Review (Tab 36) at 6.

*¥ Preconstruction Review {Tab 36) at 37,
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e. DAQ Must Require PM; s ModéZ ing.

The Clean 'Air Act, federal and approved SIP re gulations all impose a legal d_uty on DAQ
to require that tho owner or operator of a proposed modiﬁca’tion demonsfrate 1hat emissions from
the modification .will not cause or contribute to air pollution .ih violation of any NAAQS'.' The
Act itself provides that “No maj or-omiﬁing faciiity ... may be consﬁ'ucted in émy area to which

_ thlS part . apphes unless . . . the owner or oporatm of such facility demonstratcs that
cmissions fro_m consfiuction or oper_atlo_n of such -facﬁz‘_;y will not cause, or co_ntrlbu_te fo, air
pollution in excess of any . . . notionai amoient air quality standard in any air-_quai_ity contro)
region,” 42 US.C. § 7475(3)(3)(]3). Similarly,lthe PSD rogoiétions orovide that IF‘the owner or
oporatm of the proposed Source or modification shaii demonstrate that aiiowablc emission
increases fzom the proposed soutce or modification, in con;uncuon with all othcr apphcable
emissions increases or reduction (including seoondary‘ emissions) would not cause or contribute
to air pollution in -violaﬁor-l of. I Any national ombient. air qﬁaiity stondard in afy air quality

_ cohtrol region.” /;10 CFR.§ 51.166(1{)(1.).5 ? In addi.tion, North Carolina’s STP-approved

feguiat‘ions impose stringent requirements, including LAER, offsets and a demonstration.of '
compliance with omissidné limitationo bofoi'e permits can b’e issued to sourcos; that contribute to
an amblent violation (mcludmg emissions of PMj 5 precursors SO,, TSP, and NOX)

The. Draft T1tle V Renewal Permit does not requlre Umt 6o mcct any of these
rcquirements with respect to PMg‘s. In fact, in issuing'the Draft Title V Renewal Permit, DAQ
failed to as_soss tho. impe;ct_of direct PMa 5 emissions, and emiésions of PM;S precursors, on the.

four North Carolina _co{mtics either designated as nonattainment for PMy 5 or with design-values -

Incorpm ated by reference in 15A N.C.A.C. 2D.0530 (g) {(“Major stationary sources and majm modifications shal}
comply with the requirements . , . in 40°C.F R. 51.166(j) through (o) and (w} .
5 lSA N.C. Admin. Code 02D, 0532
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showing current nonaﬁainment_. DAQ’s failure to assess this impact violates North Carol-ina’s
SIP-approved PSD rules.
| In 2004, EPA deéigna’[ed Catawba, Davidson and Guilford counties as nonattainment for
PM2_5.6] Mpre recent data "s'how -that.those co_untiés cohtinue to exceed the National AmbientlAir
nglity a_nmial stalndard‘(“N_AAQS”) for PM; s, the recént dat_a also Ishow that.Meckl_enburg
Counfy now violates _the standard as W'ell, Iwith a design 1Ivaluc of 15.5 mg;’cm3 for the 2{}03 -2005
time period. Catawba County is adjacent to Cleveland County, jus1‘: northeast of the Cliffside
site; Mecklenburg is one co_l'mty to the east; and the Triad just slightly further to' the -Ea'st. -Gi;fcn '
.itsilc;c;ation, emiésions from Cliffside very iikély corﬁribute to PM; s nonatiainment-in Cat,awba_, '
Da.vidson, Guilford and Meckle:.lburg é(';unties—pérticular}y during the summer months, when
the prevailing ‘winds are _f-r.om the sputhwest;éz
By no; rec;uiri.ng Duke to ﬁerform modeling for PM,; s, DAQ has 'failcci 1o e-x'epl_lte its duty
to protct_:'t public health and the envi:_ronmeht.by ensuring that Unit 6 wqﬁld not cause or
'. pontribﬁte to i}iolation of th_e PMy s a;r'nbient air quaiity.standard?. DAQ may- not is_Sué a Titlé A%
permit for Cliffsic_ic Unit 6 unless and until i)uke ﬂas demonstrated f[hat emissions of PM; 5 from
Cliffside Unit 6 would fmt cause or coniribute to é ﬁiolation éf the air quality standard for PM, _5..
3. The PMq Limits for Unit 6 Do Not Reflect BA(_:T. | |
DAQ failed to-conduct a complete analysis of PMjp BACT limits that have been
,- propose‘d or required for coe_a.i—ﬁrcd power plants and of PMie em‘issién rates that have been

échicved in practice. The D;aﬂ Title V Renewal Pénnit contains a filterable PMg BACT limit

¢! See http:/fwww.epa.gov/pmdesignations/regions/regionddesig. htm (consulted October 26, 2007).

- This is consistent with documeniation sybmitted by North Carolina to EPA in 2004, at the time of designation of
PM, s nonattainment areas in the state, showing that most of North Carolina’s PMy s pollution comes from in-state
sources, Sec Catawba and Davidson Counties HYSPLIT Back-Trajectory Analysis to Determine PM, 5 Source
Regions, January 22, 2004 (both the Catawba and Davidson County monitors, North Carolina is the primary source
region for the vast majority of days studied) available at http://www.epa.pov/caiy/pdfs/tsd0004.pdf.
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for Unit 6 of 0-.012 IbIMMBtu and a tofal (i.e., filtcrable plus condclléibles) PM ;0 BACT limit' of

0.018 Eb/MMBm DAQ has proposed that these limits could be relaxed to 0,015 lb/MMBtu fo1
filterable PM;G and to 0.024 lb/MMBtu for totdl PMyp if Duke demonstrates that it has trouble
achieving the more .s.trmgent limits. None of these limits reflects BACT. |

Several proposed or ﬁn;ii filterable PMg BACT limits.fof 'coal;ﬁ.l'ed power plants are
lower than_0.012 and lower than 0.0‘1.5 Tb/MMBtu. Acpofding to the Na;cionai Park Service, three
- coal-fired power plants have prﬁposed filterable PMyp BACT limits of 0.010 To/MMBtu, andl.
nitie addxtional coal-fired power plants have ploposed or ﬁnal PM o BACT hmlts of 0.012
IbeMBtu Attachment 8 to Pctltxoners October 30 2008 comments. (Tab 4 Att. 8). Although
' D_AQ c_ons1dered.recent power pla_nt proposals t_hat were not in the RACT!BA-C F fLAER | J
Clearinghouse, DAQ .failed to identify any.faci'l ?ty with a proposed filterable PMio limit fess than
0.015 lbeMB'tu. DAQ ignorcd in its BACT review me'hmnerous examples of fower filterable
PMID émi'slsion Iirﬁits proposed or ﬁngl for coal-fired power Iplants. o |
A_ ﬁlter%able PMig BACT lirﬁit of 0.009 lb!M_MBtu ng lower shouid be_ reads iy achievable

at Cliffside Uﬁit 6. Results from recent stack tests of Florida coal—burhing“ steaﬁ génc_‘ra’zing units
dcﬁlonstrate tﬁat more than. half of the units tested were meeﬁng PMJ’PMIU emission rates of
0.0090 ib/MMBtu or hjlwei:,’with thé lowest emission rate achieved béiﬁg (.0004 Ib/MMBtu at.
JEA Northside Unit 2. See Exhibit 4 to Environmental Defénse ct al.’s April 29, 2005 comment
letter to EPA on its proposed New Souice Pcrfo'rr_riancelStandard% revisions for stcam genv_'srating
units. .Attachma.nt 9 1o Petitioners’ October 30, 2008 comments (Tab 4 Att. 9). PM/PM,, stack
testldata fc_).r Unit 2 of the (lfaig f){_)wer plant shows that_, on avc_fagc, the unit is crﬁitﬁng PM at ‘

0.005 1b/MMBtu, which is signiﬁcantl_y fower than the 0.012-0.015 Ib/MMBtu range of filterable
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PM;o emission limit proposed by DAQ es'BACT at Cliffsfde Unit 6. See id. at Exhibit 5- All of
‘these units heve fabric filters for particulate oorrtro_l, as proposedlflor_.Unit 6 at_Cliffside.' |

The Northamptoo facility has a total PMj, BACT limif of 0.0088 [b/MMBtu, which is
also much lower _thaln- the proposed tota} BACT limit for Cliffsi&e Uﬁi’s 6 0of 0.018-0.024
lbz’MMBto. Further, the Northempton facility is emitting total PM at 0.0043 Ib/MMBtu on
average based on the stack test data. ISee Teb 4, Att. 9, Ex. 6. Again, DAQ faiicd to address
these much lower PM BACT limits in its review of total PMp BACT for Lllffsrde Unit 6

Addmonaﬂy, DAQ has not Justxﬁed its proposal to relax its proposed ﬁlte1 able PMy;

BACT l1m1t from 0,012 lbeMBtu to 0, OIS Ebf'MMBtu or revise its proposed total PMIG BACT

~ limit from 0.018 lbeMBtu to 0.024 1b/MMBtL1

4, - DA_O Failed to Conduct-Anv BACT Re\riew for Lead.

DAQ did not conduct an indeper;dent BACT review for Iead“,_a’rrd irlstead rherely stated th-
its PSD Final Deter.minatio_n for Unit 6 tHat beeaose lead exists as PMIm et_operatiné. ‘ |
temperatures of rhe prOposed falsric filter, it is readily coIIected with ﬁlterebie'PMlo .and that
because “the emissions oontrols for Iead are lhe same as for PM;g, and since the proposed units .

' [src} will employ BACT for PM)y, they will also employ BACT for lcad.” |
However a review of power. plant lead BACT hmlts in the RACT/BACT/LAER

| - Cieaunghouse reveals that the proposed 0. 000022 lb/MMBtu limit for Unit 6 at Cliffside is not
BACT. For example Santee Cooper Cross Generating Station is subject fo a limit of 0.0000169
lb/MMBtu. The Spurlock Station has a lead BACT limit of 0.0000063 Ib/MMBtu. Kentucky
.Moontain Power has a leed BACT limit of Q.OOGOI% IbMM_Btu. Several other facilities have'l _

* lead BACT limits of 0.000620 Ih/MMBtu. Thus, the pl'oposed lead BACT limit for Cliffside :
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Unif 6 does not reﬂ_eet__BACT limits for lead. The perosed lead BACT limit in the Draft Title V
Renewal Permit is unjustified and unlawful and the Administrator must object to it.

5. The BACT Emission Limits Mav Not Allow ]:xeess Em:ssmns During
- Startup; Shutdown or Malfunction,

EPA has 1011g held that emission lumtatlom in PSD permils apply at all times and mdy

not be waived during periods of startup and shutdown. See In Re: Louisville Gas and Electric

Company, Partial Order Respon&ing to March 2, 2006 ’Petitio_n..and Denying irl Part and Granting |
_ fn rﬁm Request (Adm’r Sept. 10, 2008) (“LGE Order™) at 10; Mem_orandem frorn Jehn B.
Raenie,l EPA Stationary Sour_c_e Complienc'e' Division, to Lirlda M.'errphy, EPA Regioln 1,
~ Automatic or Blanket Exenfrpe‘ion.s'far‘ Excess Em z'_ssionrs* 'During Starru,r), and Shutdowns Under
°SD) (Jan, 28, 1993) (Tab 4 Att. ] Ij (speeiﬁeally prohibiting automatic exerriptions i'rorn BACT
.emis.si'on limits, and irrforming srates to use eriforcement discretion in determining whether o
| enforce for violations of BACT cmission lirrrits).' ._Section 302(k) of the Clean Air Aet express_ly
defines the term “emission Eimifation” es a limitation on emiSSions of air .paiiu_tar‘}ts. “ona
continuous basis.” Section 169(3) of the Clean Air Act, iri fur_n, defines BACT as an-“erﬁ_ission
o lim'itatron. ” Accordingly, the Clean AirAct mandates that BACT eontinuously limit emissions
ef air pollutants, ineludir_lg'periqu of. startups, ehutdowne and 'malfuncri_qns (‘.‘S SM”). |
EPA reeently reiters’fte_d this ioﬁgﬂstending position, ._stating that .“[a] PSD BACT limit '
must apply at all times, unlese the pcrlniﬁing authority determines the ﬁced to establisrr o
altemati\_ze BACT Eini_ts for periods of startup or ehutdovrn, 'and jus_tiﬁcs_ sqeh 1irnits as part of a

| ‘complete BACT analysis.” LGE Order at 10, ciljng RockGen Energy Center, 8 E.A.D. at 554.

To establish a work practice standard as an alternative BACT limit during such periods, the

permitting authority must determine that technological or economic limitations on the
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zipplicaﬁon of a measurement mcf;hodoiogy' to a particular unit would make the imposition of an-
emissions standard infeasible during such periods. See 40 C.F R. § 51.166(b)(12).

The Draft Title V Renewal Permit violates the prohibition onexemptions from BACT
- emission limits during SSM. For example, the Permit states:

BACT emission limits [for materials handing sources} shall apply at all times. _

However, emissions resulting from startup, shutdown or malfunction as defined in

under [sic} 15A NCAC 2D-.0535, exceeding above limits in Section 2.2 A.1.a.

Table are permitted, provided that the Permittee to the extent practicable,-

maintains and operates each emission source including any associated air

pollution control-equipment listed in this Table, in a manner consistent with good

air pollution control practice for minimizing emissions.

Draft Title V Renewal Permit (Tab 1) at 70, Similarly, proposed Condition J 2.d. and g
appear to exempt Unit 6 from PM;y BACT cmission_ limits during SSM. Id. at 46. These
“provisions, and any other similar céxcmp{ions in the Draft Title V Renewal Permit, violate federal
* law and EPA guidance. DAQ failed to prOVide'sufficient analysis to justify this exemption as an
alternative BACT limit for periods of SSM. Therefore, the Administrator must object 10 the
Draft Title V Renewal Perm'it. :

o. The Particulate Matter BACT ants and Reqmremenls for Malena]s
Handlmg Are Not Practicably Enforceable.

As EfA has stated i in prevmus objection letters, permit conditions must be enforceable as
.'a practical matter. See, e.g., EPA Objection Lettcr Re: Tampa Electric Company Big Bcnd
_ Statxon (Scpt 5,2000) (Tab 40) 3-4, Permit condltlons must contain qufﬁmcnt dctaii to ensure -
that the source clearly undcrstands its obligations and how compliance WJth these requlremenls
" will be evaluated. Id. at 4. Many of the 'BACT requlrements o reduce partlculate matter from
matérials haﬁdl ing -asso_ciated with Unit 6. containgd in the Di‘aft Title V Rengwal Pe:trﬁif are not

cleariy enforceable, and ate'therefore unlawful.
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For example, the BAC.T reqﬁirement for the coal pile is “Good-pile inanagement and dust
supp_ression (Water or chcﬁlicai)l.” Draft Title V Renewal Permit (Tab 1) at 68 “Good ﬁile
maha‘gement” is. an Mbi&a1y stand;ard. This same requirerﬁent applies tothe Iiﬁestbne storage
pile, the gypsum storage pile, and the landfill for-ash and gypsum. The BACT requirements for
coal bulldoz’iﬁg and limestone bulldozing are “Dfessing- of working piiq.” The BACT .
requirement for facility haul roads is-simply “Dust suppressidn (Watcr or chemical).” These
re‘quirements fail to ﬁrov%de any cle.ar direction to Duke as to-what it necds to do to comply with
BACT to reduce particﬁiate al these fugitivé Idust sodrces, and aré therefore not cnforceab_le
-. requirements, Fuﬁher, thesg_requirel_nents do not ensure fhat fugit‘i-ve PMp e.missionls. wiii be
kept at' or below what was modeled for PMp NAAQS, PSD increments a;ld Viéibiiity impacts, '

The Draft-Pern;it also incluaes BACT emission limits for PMg for m.atcrials handling in -
terms of pounds per 24 houfs and tons ;,;ier year. Pl‘esuﬁaab}y thésé cmission rates reflect what
Duke modeled fm—' these sdm‘ces inits NAAQS and other PSD rﬁodeling. Aside from thq
m'aximulm tﬁrOughput limits for railcar coal and limestone unloading and thc-gypsufn stockout
conveyer, there ére no provisions in thé-;;erm_it that make clear how corﬂpliance With the potinds-
per-24-hour or tons-per-year PM;o emission limits will be &etermine_ci. Indeed, it is questiona;t}le
* that compliance with such pounds—pér-‘day or tons-per-year limits- can be determined or en'férced

. at many of the matcriails handiing emission 'sour'c_es. Further,.thér'e are also no.prov.rislilons that
detail how opacity is to be .meaguréd at the fugitive dust sources that have opacity BACT.lim its,
or hq\r;r fre'qﬁently such observaﬁong must be made.

Ti;jls, the p;op_osed 'BACIT limits and requirements for PMm for materials haﬁdling do not ‘
- meet a core requirement of _aﬁy BACT requifcment—cnforceébiIity. Tt follows t-haf- the PM,

i

NAAQS, increment and visibility modeling are also flawed.
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7. The BACT Analysis for thc Coohng Towcr Is Flawed.

Neﬂher Duke nor DAQ evalua’ted the poss;blllty of a dry cooimg tower system for
Cl_i_'_ff51de Unit 6. Such.systems have no particulate emissions. Such a system has been proposed-
at .the-, Desert Rock power plant fo be 1oca1':éd on Navajo Naﬁonlzind. This facility is similar in
size to Cliffside Unit 6, and will burn bituminous coal and utllme an SCR, a dry scrubber and a |
fabric filter similar to Unit 6. Thus DAQ must evaloate this opllon for Unit 6 to cllmlnatc the
' particulate matter em;ssmns at the Unit 6 cooling tower as part of its BACT reyicw for the
.cooling tower. | | | |

8. | In Issuing the Draft Title V.chcwal Permit, DAQ Failed to Consider

Integrated Ga51ﬁcat10n Combined Cyele Technology i m ‘the BACT and
Collateral Impacis and Alternatives Analvses for COz :

a. - Integrated Gasification Combined Cycle Musr Be Consxdered in
- the BACT Analysis for Unit 6. '

The Clean Air Act prowdles that “no rnaj or emitting facility . . . may be constructed . . ..
urii'cés; ... the facility is subjéct to the best availabig: c-onfrogtec-hnolo gi.for each pdllutan’; subject -
to regulation wnder [the Act] emitted frorﬁ, or v.v-hich results from, such fac-il_ity.”-42‘ Us.C..

. § 7475(a)(4). The Act deﬁﬁes best available control technology, or “BACT,’-’_aé folioﬁs :

The term “best available control technology” means an emission limitation based -
on the maximum degree of reduction of each pollutant subject to regulation under
" this chapter emitted from or which results.from any major emitting facility, which
the permitting authority, on a case-by-case basis, taking into account energy,
environmental, and cconomic impacts and other costs, determines is achievable
" for such facility through application of production processes and available
methods, systems, and techniques, including fuel cleaning, clean fudls, or
freatment or innovative fuel combustion techmques for control of each such
pollutant.

42 U.8.C. § 7479(3) (emphasis added). EPA’s PSD regulations include a substantively identical

deﬁnition of BACT, 40 C.F_.R.. § SL.166(b)Y 1-2)_, which is incorporatéd by rcference into the

6 Appalauhlan Vaices joins in this Petition w1th the exception of this Sectmn regardmg Integrated Gasd'{,atlun
Combmed Cycle technology as BACT.
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Norto Carolina PSD regulations, ISA‘N.C;. Admin, Code 2D.0530 (2.0{}6) (incorporating by
reference .deﬁnitions'in‘ 40CFR.§5 1.; 166(b)). Thus, the BACT reciuil'cmeni must be
implemented and construed under Noith Carolina law as it is under federal Iaw.

The definition of BACT ihcludes “prodoc;[ion processos” or “inriovaﬁvc fucl combustion :
tcchmqucs » 42U8.C C. § 7479(3). Integrated Gasification Combmcd Cycle (“IGCC”) ﬁtb
squarely WIThln this deﬁnition: it is an innovative process or technique to extracfc cnergy from

“coal. - |

Petitioners’ 1'eadir1g. of the statute is bolstered by .the ie gislati—vo history of the Cle_ao‘Air

Act. Senator Huddleston of Kentucky, who proposed Lho dddmon of 1nnovative fuel |
: combustion tcchmqucs” to the definition of BACT in Lhe Aol explamed his amendment to the
Senate as-_folloWs: | | | |

- Mr. HUDDLESTON. Mr. President, the proposed provisions for application of
best available control technology to all new major emission sources, although
having the admirabic intent of achieving consistently clean air through the

- required use of best confrols, if not propeﬂy interpreted may deter the use of some

- - of the most effectlve pollution controls.

The definition in the committee bill of best available control technology indicates
a consideration for various control strategies by including the phrase “through
application of production processes and available methods systems, and
techniques, including fuel cleaning or treatment.” And I believe it is likely that
the concept of BACT is intended to include such technologies as low Btu
gasification and fluidized bed combustion. But, this intention is not explicitly

* spelléd out, and I am concerned that without clarification, the possibility of
misinterpretation would remain.

It is the purpose of this amendment to leave no doubt that in determining best

- available control technology, all actions taken by the fuel user are to be taken
into account—be théy the purchasing or production of fuels which may have
been cleaned or up-graded through chemical treatment, gasification, or
liquefaction; use of combustion systems such as fluidized bed combustion which
specifically reduce emissions and/or the post-combustion treatment of emissions
with cleanup equipment hke stack scrubbers.
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* The purpose, as I say, is just to be more explicit, to make sure there is no chance
of mlbmterprctatlon :

123 Cong. Rec. S9421, S94_34;35_ (Juﬁc 10, 1977) (emphasis added). Céngre_ss recognized the
-, existing “production proce'ésas” language sh(;uld cover coal gasiﬁcation; but added “innovative
ﬁlel combustioﬁ tc.chl.liques”.so as .“to leave no doubt.”. . - |
W_ith respect to.Unit 6, IGCC _zind pulverized cozﬂ are in the same source category: both
are processc_s.for creating elecﬁicity from éoal-ﬁfcci steam generation; Thus, includihg IGCC as
4 technbi’ogy ina BACT analysis for a cbal—ﬁf;f:d power plant is not tahtamount to redefining the
sﬁurcc. o |

. The EPA Enviromnental App.cai's Board decision i'n"In re: Prairie Sta'te Generating Co., '

PSD Appeal No. 05-05, shp op. at 28 (EADB Aug. 24, 2006) aff’d sub nom, Sierra Club V. Umted

States EPA 499 F.3d 653, 654-655 (Tth Cir. 2007) also support Petmoners position that IGCC
should be con31dcred as part of thc BACT analysxs In Prame Slate the EAB held
[Tihe permlt issuer must bc mmdfui that BACT in most cases, should not be
applied to regulate the applicant’s objective or purpose for the proposced facility,
. and therefore, the permit issuer must discern which design elements are inherent
~ to that purpose, articulated for reasons independent of air quallty pcrmlttmg, and
-which design elements may be changed to achieve pollutant emissions reductions
without disruptmg the apphcant 8 basic busmess purpose for the proposed facility,
Id. This test does not dlstmgmsh between IGCC and pulvcrlzed coai 1In fact; in Prairie State,.
the EAB spemﬁcally approved the agcncy s requiring the apphcant fo submlt a delallcd analys15
of IGCC “to detcrmme whethcr_ further emissions reductions would be achievable through
- inherently rlowcr—poll_ming processes or methods while still échieviﬁg P_rairié State’s purpose or
“basic design for the Facility,” even though “selection of IGCC would have rec’luirc.d'éxtensi\;c _

. dcsigﬁ changés tothe . . . proposed Facility.” Id. at 35-36. Thusz the EAB signaled that IGCC

-Sl"_l;()uld be included in .the BACT ﬁnalysis'even though “IGCC is not simply an add-on emissions
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- control techno logy, but instead would have required a completely redesigned ‘power block.”” id.

- In Sierra .C1ub - the Seventh Circﬁit confirmed that the test of whether a technology should be

eonsidered in the BACT analysis is whetﬁer the technology fhat petitioners seck to change is an
“inherenf aspect” of the proi)osed p‘roject. 499 F.3d at 656. I—Iere, the inherent purpose of Unit
6—~convcrti_ng coai to steam to generate _elec-tricity—is achieved b}) using either pulverized coal
~ or [IGCC technolo gy. Therefore, the “inherent aspect” test does not distinguish between IGCC
. | anel p‘uiver.izedooal and IGCC should be considere_d‘; .
b. - In Issuing the Draft Title V Renewal Permit, DAQ Also Failed to
Congsider IGCC in rhe “Alternatives” and “Collateral Impacis™
Analyses : -

PAQ failed to cons’ider IGCC as an option to rcduee the'edverse health end
environmental impacts of 002 when it anaiyzed project “aliernatives” aod the “collatei_‘ai
impacts” of other pollutants the proposed facility would emit as part of the preconstruction .

‘ permitting‘prooess. l\Jnder the Clean Air Act: 'pcrmitting agencies must consider “a]tem.atives” to
| the pr oposcd facﬂlty, air quallty impacts, control technolo gy requlrements and other

appropr;ate con&dera‘uons ”? 42 US.C. § 7475(&)(2) This prov151on is dlstmct ﬁom the BACT

analysis. Inre East Ky: Power Coop. Inc, 2007 EPA CAA Title V LEXIS 11, 93 (Adm’r 2007)

(“By listing ‘alternatives’ and ‘control technology requirements’ sepdrate]y in sectlon 165(a)2),
Congress dxstmgulshed aItcrnallves 10 the proposed source that would wholly replace the
proposed facility with a dlffcrenl type of fa0111ty fiom the kmds of ploduetlon proccsses zmd

available methods, syslems and techniques’ that are potenhally a.pphcable to a particular type of

facility and should be considered in the BAC T review.”) See'aiso Sierra Club v, United States
"BPA, 499 F3d 653, 654-655 (7th Cir. 2007) (“Another provision of the Act, distinct from the

. one requiring adoption of the best available control technology, directs the EPA to consider
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‘alternatives’ suggested by interested persons (sﬁch as the Sierra CE’ub) to a-proposed facility”)
(cit.ing 42 US.C. § 7475()(2)). |

In addiﬁon, even if, .as here, a permitting agency impropcrly refuses to treat CO, as a
- PSD-regulated p;)iiutalm‘g, it must consider the impact of CO;, in. the preconstruction BACT
analysis for other pollutants. The Clean Air Act’s definition of BACT calls for colnsidetat_ion of .
the te.chnology’s “cnergy., environmental, and economic impacts and other costs.” 42 U.5.C. .
§ 7479(3). Thif “colla%eral limpacts” clause requires a permitting agency té_ consider impacts on

human health and welfare and the environment from non-PSD regulated pollutants® in the

BACT analysis. In re: Christian Coutity Generation, LLC, 2008 EPA App. LEXIS 4, 15 (E.AB. - |
2008) (“Among 0the1‘ things,.tﬁc NSR Manual’s recommended method for dcténﬁining BACT
includes coﬁsidera;fion of th;: encrgy, envirbnmental, and economic impacté of the aﬁrailablé \

. tecfmo[o gies, including any potential ‘coliateral impact’ of the'te'chno}_bgy_ on pollutant emissions
bther than the pﬁllut@t to be controlled by_ the technolo_gy.”). DAQ should have considered
IGCC, a moré efficient generating technology than imlverizeé coal, as an option to reduce
emissions of CO,. Fof tﬁe florégoin g reasons, the Administrator must objcct to the Dfaﬁ Title V
Renewal Permit and direct DAQ to consider IGCC in the BACT and alternatives énd collateral

_impacts analyses for Unit 6. | | |

D. The Draft Title V Renewal Permit Does Not Assure Compllance with All
Applicable Clean Air Act Requirements. -

Federal Taw requires that a Title V permit contain conditions necessary to assure
- compliance by the s_oﬁrce with all applicable requirements. 42 U.S.C. § 7661c(a) and 40 CF.R.
§70.1(b). Accordingly, a Title V permit applicant must disclose its compliance status and either

certify compliance_or enter into an enforceable schedule of complianee {o remedy violations. 42

“ By advancmg this alternatlvc argument, Petltltmers do not concede that CO, is not a regulated PSD poilutant as
discussed in detall above.
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U.8.C, § 7661b(b); 40 CF.R. § 70.5(c)(8-9). Ife source is in cempiia’nce-, it must provide a
" statement that it will continue to _compiy with the requirements of the CAA and will timely meet
any additional appiieable requirements that beeorpe effective_during the permit term. 40 C.F R,
§ ?o.s(c)(g)(ii)(}\), (B). If a source is not in compliance, it must develop a “schedule of
compliance,” outlining how it plans to come into eomp_iial}ce with “all app.lieable requirements”
of the CAA, Id. § 70I.S(c)(8)(iii)(C). The scheduic of .eempliance must be incleded in the permit
itself. 42 {.8.C. § 76610(::1) | | |

Duke incladed in its amended Title V chewal application (Tab 2?) submltied on
January 30, 2008,;& Form E3, Title V Comphanee Certification signed by Cliffside plant
" mana ger Riek Roper. The Certificate stated that Cliffside is m compliance with all applicable
requirements, However, as detailed above,' Duke-\.zilolated federal and statc law By (i)

3 underfaking major modifications to Units 1-5 during the late 1980s and 1990s without obtaining

~ PSD permits and without installing BACT; (ii) constructing Unit 6 without having undergone

PSD review for NOy and SO;;-; and (iii) constructing Unit 6 without an approved MACT
determination. Additionally, since October 31, 20608, when ite eenstnieﬁon permif for Unit 6 -
e_xpireci, Dﬁke has been unlewfully constructing IUnit 6 without a valid and effective const‘ruetion
* permit. |

Where as here, a source is non~e0mphant the Title V permu must include a comphanee .
sehcdule In 11ght of EPA ;] NOV (Tab 4 Att.4) and Judge Thornburg’s Order and Judgment
(Tabs 20, 21), finding Du_k_e in vx‘olat;on of CAA § 112(g) for commencmg and continuing
_ constmction of Unit.6 without a MACT aetermination or MACT emiseio'n fimits, it is clear that
the Praft T 1tie V Renewal Permit shouid have contamed a comphdnce schedule See N.Y. Y

PIRG, 4277 F.3d at 182 (“Issuance of a NOV indicates that the [permntmg agency| has concluded
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that a source is non-compliant. Once that haslocc-_m'i;ed, the EPA is obligated to include a
compliance'sche'dule;”). Duke should have proposed a coinpli_ance schedule containing “an
enforceable ;eque'nce of actions with'milestonés, leading to compliance v'v.ith any applicable
;‘equit‘er;lents for-which the source will be iﬁ'noncompliande at the time of permit issuance.” §§§ }
40 CF R § 70.5(;)(8)(iii)((3). A schedﬁic of compliance consistent with the requireménts of 40
| CFR.§ ?0.5(0)(8) must then be in-cluded in the pcrrﬁit itself, S_éc 42 tI.S.C. § ?6610(&1);40 |
- CFR.§ 70;6(0)(3). The _.Administrator must issue an cbjection to the Draft Ti_tlé V Renewal
Permit anc-l direct DAQ to include a cbmplianCe schedule in the permit in accoz‘dénce with
federal l.aw.. I | | | | |
© ML THE ADMINiSTRATOR MUST OBJECT TO THE DRAFT RENEWAL
PERMIT BECAUSE IT DOES NOT CONTAIN ADEQUATE REPORTING
REQUIREMENTS TO ENSURE COMPLIANCE WITH THE PERMIT TERMS
AND CONDITIONS AND APPLICABLE LAW.

A, Any Violation of t}]e Opacity Limits of the Electric Utility Bmlers
Must Be Reported Immedlately to DAQ.

- Section 2. I.A.S.b_of t_ht_a Draft Txtle Y Renc_wal Permit requires that the aner ér éﬁcrator
of each electric utili.ty.'boiler submit. a monthly report t;a thc Director -of DAQ showing the
calculated annual average opacity of eafl;h unit'and the annual average'opat;.ity limif for each day
of the prcvioﬁs month I--IoWevcrl this seétion of the pérmif fails to iﬁcl'u&e'tﬁe 1‘equirements of .
ISA N.C. Admin. Code 02D . 0536(b) that the owner or operator of the electric utility b01ler

| 1mmed1atciy notify the Director if a violation of the opacity hrmt ocecurs. A]though the
notlﬁcatx_on and reportmg procedures for excess emissions and permit dev1a_t10ns are described in
. Section 3 - Gel_leral Conditions -.(B.I.A), this section also does not réquife that a violation of tﬁe
visible emissions limit bfz reported immed-iateiy-to the Director, a clear \{iolatioi:] of ISAN.C..

Admin; Code 02D .0536(b).
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B. | Auxiiiary Boilér ES-Aux 6 Should Be Subject to .the Séme Reporting”
* Requirements for Opacity Limits as Auxiliary Boilers ES-6 (AuxB) and
ES- 7 (AuxB)

Section 2.1 .I_{.4.c of the Draft fifle V Renewal Permit states that “[n]o
moﬁitoringfrgco.rdkee'ping.ffeporting is required for visible emissions from the ﬁririé of No. 2 fuel
oil in {Auxiliary Boiler ES.-AU)% 6],” which is a new No..2'fu.ci oil/propane-fired auxi[i‘ﬁry boiler
’ under the Unit 6 application, The tﬁo No. 2 fuel oiI/prof)ane-ﬁrcd .auxiiiary boilers already in

operation, ES-6 (AuxB). and ES-7 (AuxB), are subjcc.t'to.l\/{cthod 9 monitoring protocol as ‘.Nell_
" as associated re.cordkecpi.ng {maintdining records of thc use of .Nlo. 2 fucl o1l and _Methoc:i 9
testing) and reporting (Sfllbmitting quérterly rcpolrts of the Method 9 test fesillts) jequirerﬁents.
- See Section.2.l .B.3-.c—e_. The new auxiliary b‘oilher should be subject o thé' same -moﬁitorin_g,
1'e_cordklceping and r‘cpo.r’-ting.rcquirémcnts as the No..2 fuel _oilfprop'ane-ﬁréd auxilizlu'y boilers
| é]ready in 0peratioﬁ. I’I‘hc.-:rcforc, thclz Administrator sh01lald obj ect to the Draft Ti@ie V Rénéwal |
. Permit and direct DAQ to amenci Section 2.1 .K.4.c to include the requirements prﬁ\-fided in
Section 2.1.B.3.c-c.
C. The Compliance Certificate Must Idéntify and Ta-k‘e into Accoun.t.
Each Deviation from the Permit and Must Identlfy Possﬂ:le Compliance
Exceptions, -
Federal Clean Air Act regulations and Ni)r-th Cal‘oliﬁafs SIP~app;'ow;cd rules require that
Duke’s annual compli.ance certiﬁcatic_m must identify and take Iirito accc.)u_nt each deviation, and
.identi'_lyasl p_ogsiblé exceptions to compli‘ance? éiny peﬁods during which cbmpliancq is required
: aﬁd iﬁ wh‘iéh an excursion or .cxcccciance.,_as deﬁned in40 CFR. § 64, occul_'red. 40 C.F.R.
§ ?0.6(0)(5)&iii)(€);_ I_5A NC -Admin. Code OZQ ..0508(11)(3)(8). Thé_f)faft Title V Renewal
Permit does not require Dukc to mclude this mformatlon in the comphdnce certlﬁcate see -

'Sectxon 3P, and is thereforc unlawful.
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D. Permit Deviations Preqcrlbed in Section 3.1.A.3 Must be Reported
Within Two Business Days.

Applicable Clean -'Alr Act requirements provid_e' thaf a Title V pem_}it shé]l fequire the -
-“p_rompt” Ireportir'lg of deviations from permit 1‘equirements-, the probable cause of such
‘deviati('ms, and any cotrective actions or preventive m'easﬁres taken. 42 U SC § 766'1b(b)(_2)_;
40 CFR § 70.6(a)(3)(ii)(B). DAQ defines “prompt,” in the cc;ntext- of rcporfing all other |
| ‘deviaﬁons. from pérmiﬁ requjrements nbt_ covered under 15A N.C., Admin. Code 02D .0535, to
' mca__ﬁ reporting deviations “within two buszl'nes-s'days after becoming aware éf the devi&tion,;’
including the probable cause of sucﬁ_deviation‘ a'nd'a_ny corrective or pre\_fcntétixlre' mcasurés

taken. 15IA N.C. Admin. Code 02Q .0508(f)(2) (gmiahasis addt_ad.). begpitc the tWO—busihéss-_
days repor.t_ing. rcquirement,.the Draﬂ_ Title V Renewal Permit requires that, for all other .permit
cievia_tioﬁs not-COveréd undér I-SA N.C. Adrhiﬁ, Code 0_2D- 0535, Duke must notify either the

. ﬁirectbr 61'_ Regional -Supcrvisor via written report ona qhafterly‘!éasis._ Scction 3.1.33}.3.

. Quaftcriy _reportin_g of deviations vioiates the two-business—days requirement in N_Orth Caifolina"ls
SiP-approved rcgulat:ons anti therefore cannot constitute ¢ pmn‘.;pt” reporting, in violation of
Title V reqmrements See N Y. PIRG, 427 F.3d at 184 (“Quarterly reportmg certamly
contradicts i Congress’ "expl‘_anation of prompt as meaning ‘w1th0ut_de1ay.’”). 'Although the
Second Circuit in N.Y. PIRG accorded some deference to the permitting authority to define
“prompt” on a-pelmil:-by-pe;'mit basis, sucl;h deference is fo.re_closclcli here because No\rth |
Carolina’s approve& SIP expressly defmes,“prompt” rcpor’tin;g,. as OCcurring withiﬁ “2 business
days.” 1SA‘N.C. Admin, Code 02Q-I.05(}8(f)(.2)_. AccOrdinglj, the Administratb_r ﬁlust object to

| .t.he Draft Titlé v Reﬁewal Permit and direct DAQ to amend thc.pcrm'it to require that deviations

referenced in Section 3.1.A.3 be reported within two business days.
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Ifl. . THE ADWISTMTOR MUST OBJECT TO THE DRAFT REﬁEWAL _
PERMIT BECAUSE DAQ FAILED TO PROVIDE ADEQUATE PUBLIC -
NOTICE AND ERRONEOUSLY. DEPRIVED THE PUBLIC OF AN
OPPORTUNITY TO BE HEARD.

LA The Public Notlce for Draft Rencwal Pcrmit Is Defective.

North Carolina’s SIP app1 oved Title V 1cgulat10ns pr0v1de that the publlc: notice of a
draﬂ permit must mclude among other things, | “the actlwty or act1v1‘ues involved in the permit
action” and “any emissioris change involved in any permlt modification.” 15A N.C, Admm
Code 02Q 0521(0)(5) and (6) Tnits pubhc notice for the Draft Title V Rencwa] Permit (T ab
28), DAQ failed to 1dent1fy any.actwny involved in the pcrmxt action. Tn fact DAQ did not evcn_
mention the name of the facﬂlty DAQ sxmp}y stated that the (unndmed) facxhty has appllcd for

an “Air Quaiily T1tle v Opcratlon Permit” and DAQ intends to issue an air quality permit to

Duke. DAQ should have alerted '_chc public to the fact that the permit, if ﬁ_nahzed, will authorize

the operation of existing units 1-5, and construction of Unit.6. aﬁd the Urﬁt 5 scrubber. DAQ’s -

defective notice leaves mf;:mbers of the .public to speculate, inl the abseﬁce of any meaningful
infdrﬁation, about what exactly fhé public notice is notifying them of. This omission frustrates -
the intent i)f the participafioh rcgulations and violates the‘ express requirements Qf 15A-N.C. |

Admin. Code 02Q¥0521(c)(5). '1”_ht; public notice aiso fails to provide any information regarding -

“any emis_siﬁns change in.vc_)_lv'ecll in any permit modification,” as required by 15A N.C. Admin.

“ c_ode.ozq 0521(¢) (6). | |

| Because DAQ failed to 'inél'udc sufficient information regar(ding “the activity or activities -

| involved in the permit acﬁon” in the public no_ticé, the Adm‘inistratof sh.ould obj'ec-t to ‘the_public

notification for the Draft Title V Renewal Permit and 1‘equi1'é DAQ to revise dl’ld r_e-ié,sue_a pubiicl. -
notice for the drafi permit and re~bpen the public comment period to comply with pﬁblic

' participation requirements.
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B. DAQ Vio]a.ted .Ith'é Public Particip at.i{m. Réquiremén ts-of Clean Air Act
§ S02(b)(6), 40 CFR § 70.7(h), and 15A N.C. Admin. Code 02Q .0521(f) by
Inappropriately Denying Petitioners’ Request for a Public Hearing.

Pursuant to 40 C}'R § 70.7(h), “alt permit proceedmgs mcludmg initial perm11 1ssuance -
significant modifications, and renewals, shall prov;dc adcquate pr ocedures for pubhc notice
including offcrmg an opportumty for pubhu comment and a hc‘m'ng on the draft permit.”
| Moreovet, North Carolma 1egu1at10ns pr0v1de tbat “[1]f thc Dlrector fof DAQ] finds that a

pubhc hearmg is in the best interest of the pubhc the Director shali require a pubhc hearing to be
-held on a draft pcrmlt.”_ _15A NC Adm1r_1. Codc 02Q .0521(1). |

_Acco1'djné to the public notice annouhéiﬁ g the start of the puﬁlic review perfod on the
Draft Title V Reénewal Pc_:rn-llit, “[a] public hearing may be held if the._[)irecto_r_ ofthe DAQ ~ -
- determines thét -signiﬁcant pﬁbiic interest exists or that the.publ'ic interest will :be served.” I_'
DAQ’s Public.Notice of Intch_t t‘oIIssuc An Air Quality Pcl;mi;t',- September 30; 2008 (Tab 28).
Accordingly, Petitioners requested al._ public ilearing in the written commentﬁ they submitted to
leQ dﬁring the appiicable public comment périod. .IPeti.t_ioners submitted 62 pﬁges of relevant
commeﬁts to DAQ on thé Draft Rengwai Permit, including a four-paragraph explanation as to
why a public hea;ing was necessary ?md in the pl.zbli:c interest. -Pctitioncrs'rcquested a hearing
becaﬁse they rc;pfeseﬁt .thousands of mérﬁbers who reside, work, and attend schoc-yl in ‘_ti’l[_: v.icinity
of Cliffside and are affected by air pollution that Cliffside C_E-I_BSBS. Petitioners and their mcth‘cr;s
.havelltumed éut in unprecedented gumbers at several wéli»attended public hearings before the
-North Carqlinal Utilities Commission and DAQ to express their coz’_u-:ems-regarding Cliffside’s
permitting, They, as well as all the membexs of the public, de:,erve a meanmgful opportumty to

comment to DAQ on this Draft T1tie v Renewal Permit in a pubhc forum.
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DAQ dpnica Petitiéncrs’ gequest. No pubiic hearing w;_as.h-eid and DAQ has not, a_s.of
this date, explained why it denied this request. DAQ appears to believe that the public is |
provi_ded with an “op.portun_ityl” fof a public hearing so loﬁg as the pub.lic has the oppdrtuni.ty to
. reciucst a hearing and be denied. Petitioners disagree.. ang.r'es.s inten&ed for the publfc to have a
veal opportunity to par'ticipaté in 'l‘itie V permittirig by aftending a public heari.ng on é draftl' |
perm it. Nothing in the Clea’n Air Act or 40 C.F.R. Part 70 suggesfs thaf a permitting authority -

' has discretion to refuse {o hold a public heal'mg when one Is requestcd Even if DAQ retdlned
such discretion, it could not exercise its discretion i in an arbxtrazy and capr-luous manser, DAQ
also appeats to believe that a pub] ic hearing wa.s not “in the best mtere;st of the public.” 15 A
N.C. Admin, Code 02Q DS.’ZIG). This assertibn_ﬂies in the face of Petitibneré’ request on_beflalt‘
of tholisands of members of the pui:iici |

By rcfﬁsing to hold a public hearing on thé Draft Title V Rler-lewallPerr_nlit, DAQ Has
. violated the puhlic participation fequircménts of Clean Air Act § 502(b)(6), 40 .C.F.R. § 70.7(h),
| and I5A N.C.'Admin. Co&e' 02Q lOSZl(f). The Administratof must object to this Draft Title V
Ren‘éwai Permit zinci direct DAQ tﬁ hold a I-)llblic hearing in accordance with federal 'and. state
regulations, | | ‘

'V, THE ADMINIS-TRA_TOR_MUST OBJECT TO THE DRAFT REﬁEWAL
PERMIT BECAUSE IT DOES NOT CONTAIN ADEQUATE MONITORING
REQUIREMENTS TO ENSURE COMPLIANCE WITH T HE PERMIT TERMS

AND CONDITIONS AND APPLICABLE LAW

A.  The Opaclty Values Were Unlawfully Removed as an Enforceable Permit
Condltmn

Pursuant to 15A N.C., Admin, Code 02D .0536(b), Units 1-5, individuaiiy, are -sﬁbject to
a PM lmit of 0.25 Ib/MMBtu. In its January 14, 2008 renewal application for Units 1-5, Duke

proposed to use op'ac'ity as an indicator of emission control performance for the PM control
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devices. Additionally, the provisions of Permit 04044128, which were inoorporatc.d into the
Title V rencwal application by amendment on January 30, 2008, mcluded three-hour block
' 'avel;age opacify' values of 35% for each boiler, to assure compliance with the particulate
standard.
In the Draft Title V Renewal Permit, however, DAQ proposes to remove tﬁis 'provision
from the Title V permit and.include similar provigions in the Cliffside compliance assurance
- monitoring (“CAM?} plan. Removal Gf this cnforceable permﬂ condition consmutes a I‘CldX&thI‘}
of eniorceabic rcqulrements of pre-existing thfszde Tlﬂe v permlts and i IS therefore unlawfui
According to the savings prov1sxons of the federal CAM regulations,
Nothing in [40 C.F.R, Part 64] shall:
(1) Excuse the.awner or operatolf of a source from compliance with any existing
emission limitation or standard, or any existing monitoring, testing, reporting or
recordkeeping requirement that may apply under federal, state, or local law, or
any other applicable requirements under the Act, The requirements of this part
shall not be used to justify the approval of monitoring less stringent than the
monitoring which is required under separate legal authority and are not intended _
~ to establish minimum requirements for the purpose of determining the monitoring
to be imposed under separate authority under the Act, including monitoring in
permits is_s_ued pursuant to titie I of the Act, The purpose of this part is-to require,
as part of the issuance of a permit under title V of the Act, improved or new
monitoring at those emissions units ‘where monitoring rcqmrements do not exist
or are 1nddequate to meet the requirements of this part :
40 C TF.R. § 64.10(a)(1); see also ISAN.C, Admm Code 02D 0614(g)(1)
The CAM plan could be revised without _-undergomg a 51gn1ﬁcant p_erm'ilt modification,
whereas monitofing terms.of' a Title V pcrmit cannot. _S_@ 15A N.C. Admin. Code 02Q
0516(b)(1). Thcrefore if the PM momtormg rcqu.lrements were tdkcn out of the Tltle V contcxt
~ and instead placed mto a CAM plan DAQ would be poten’uaﬂy dlIOng for monitoring that 18

less strzngent than What was required as an enforceable requirement in the existing Cliffside Title

V permit. This is not 'allowed under the savings provisions of the state and federal CAM rules at
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ISAH.C. Admin, Code OiD 0614(g)(1) and 40 C.F.R. § 64.10(a)(1). Therefore, the
Administrafor mqét direct DAQ to include nﬁonitoring conditions adec{ﬁéte to a_-s-surc cﬁmpliancc:: :
with PM emission limits in the Tiﬂe V permit even if they also appear in the CAM plan. Sce
ISAN.C, Admin, Code 02D .0614(e) and 40 CFR.§ 64.6.(0)(1-). ’

o B. The Opa_t-:_ifyl Monitoring Requ_iremen_ts Need to Be Impr_o?ed_.

Additional-ly, the opacity moﬁifofing requirements in Section 2A4f {JI‘Pei'mit No. -
04044T28 must be improved in c\;rder for th_esc‘ requirements to provide a rcaéonabig assurance of
corﬁpliaﬁce with the PM emission limits of the No@ Carolina rules and Nozth Caroline. State
' Irﬁplcmcntation'l’lan (Slf). First, the three-hour block 35% opgcily provisioﬁs' used to ensure
éompiiancc with the PM emission {imits do not include periods of star'tup, shutdown, and perioas
of off-line ma_intcnance.l Section 2-.A.4.f._, Permit No. 040447728 ’1‘his haé alsé been cgfr_icd over
in’to the prdposcd CAM plan for thc PM cmi:séion limits. Cliff'éidc CAM plan submitted Janu_,ary
14,2008 at page 4. Howcvcr, the North Carolina SIP rute that requires éompiiancc with the PM
. emission limits docs ﬁot provide f_or. any excmptions foi' emissions du_ring staftup_, shutdown, o'r..
Iofﬂine maintenance. 15A N.C. Admin. Code 02D 0536. _ This mai-ws sensc because frhcsc types
of activities arc part of -the iipl'mal opel'étig_)n of a source, and the emissions from startup, | |
shutdown and-off—line maintena-hcc actually affcct air quali_fy. Given that the PM emissio_nlli.mitls
are part of the North Carplina Sip, ﬂlGSC PM cmission iimité_c'learly apply at all timcs because
the SIP is to provid;a for attainment and maintenance of the National Ambient Air Quality
'Stand.a'rds (NAAQS) ona continuous basi_s. Becauée the 35% opacity indiéators‘do ﬁot tal(:e into
- account periods.'of startup, shutdown and off-line maintenance, the opacity requirements do not
providc any in.dic;ations 6f cornp]iaﬁce Wlith timé PM emission fimits dﬁring thesc i)ériods. Thus,

Dukc and DAQ must develop a CAM plan -fo provide a reasonablc assurance of comp_iianéc with -
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~ PM emission limits during periods of startup, shutdown, and off-line maintenance, and must
incorﬁoratc the provisions of that plan as enforceablc conditions of the Title V renewal permit -

for Cliffside.

. _Further, thc dogument_ation proyidcd by Duke does not derﬁo_nstrate that the indicator
opacity tﬁréshoids of 35% a.ctuakiy c;nsurc compliance with the 0.25 I/MMBtu PM crission
limits. Speciﬁ;:a‘lly, the graphs provided in Appendix A of the CAM plan for ICiiffside show |
" mass PM e_1hission rates ver;f close to or at the 0.25 Ib/MMBtu PM emission limit with opacity
levels of 35% or lower. Thesc graphs indic.ate that the opacity thresholds, as indicators of |
compliance with fhe PM emission limit, should be lowc1.', Oi‘ that the CAM plaﬁ should inélﬁde
other additiorrial_ pal;ame‘ic'el's that need to be modeled to cnéurc compliaﬁce with this mass PM
émission limits, such és pm;:ess or clontrlol device parameters as required by 15A N.C. Admin.
Code 02D .0614(d)(1) and 40 CFRS 6_4.3(5).

| Further, to me_elt CAM re(iu_irements,' Dulcc_shou.ld be required to _sﬁbmit a revised CAM
~plan that ensi;res compliance with- the mass .PM emiésipn limits. during startup, shiﬁdown and
periods 6f off-line maintenance, Duke’s revised_ CAM plan rr;ust include lower opacity indicator
"thrlcsholds al‘}d_potentially o?u:r parameters to b;a mon_it_ol_;ed to iarovidc greater assurance of |
_ compﬁaﬁce with thé mass PM emission limits of the North Caroiiné ml.es and SIP, as requircd by
i-SA N.C. Admin, Code 02D .0614 and 40 C.?.R. Part 64. “The provisions of this revised CAM_
plan éhould thén be iricorpciratcd into the Tifle V Renéwai Permit, |

CONCLUSION

Tor the foregoing reasons, Petitioners respectfully request that EPA grant this Petition

and issue objections to the Draft Title V Renewal Permit based on the grounds detailed above,
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This the 12th day of February, 2009,

o,

fitche]l S(Bernan
Benjamjin Lo ‘eth
ie€ Simms

(N INVIRONMENTAL LAW CENTER -~ Aaron M. Bloom -

. 200 West Franklin Street, Suite 330 " NATURAL RESOURCES DEFENSE COUNCH,
Chapel Hill, North Carolina 27516 40 West 20" Street '
Telephone: (919) 967-1450 _ New York, NY 10011
Facsimile: (919)929-9421 ‘Telephone: (212)727-2700
E-mail: jsuitles{@selcnc.org _ " E-mail; mbemard@nrdc.org

gthompson(@selenc.org S psimms{@nide.org
jtauber(@selcnc.org o . blongstreth{@nrdc.org

abloom@nrdc.org

*Licensed only in Now York and District of
Columbia. Not Licensed in North Carolina,
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. CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that the foregoing Petition t.Q.O;bj ect to *fitie_V
Renewal Pérmit for Cliffside Steam Station Proposed by the i\_Tbrth Cag'olina Department of
Envirﬁnmen_t and Natur.al Resom'ce_s, Division of Air Quality, with all attachments thcret_d, has
been sér\'/edl on the foi!owiﬁg by depositing a coﬁf in the United States mail, first-class postage

prepaid, addressed as follows:

James Palmer, Region 4 Administrator
United States Environmental Protection Agcncy
- Sam Nunn' Atlanta Federal Center
" 61 Forsyth Street, SW
Atlanta, GA 30303-8960

Dee A. Freeman, Secretary

N.C. Division of Environment and Natyral Resources
1601 Mail Service Center

Raleigh, NC 27699-1601 .

B. Keith Overcash, Director
- N.C. Division of Air Quality
1641 Mail Service Center
Raleigh, NC 27699-1641

Mr. Rick R. Roper

Manager, Cliffside Steam’ Station
Duke Energy Carolinas, LLC
573 Puke Power Road -
Mooresboro, NC 28114

Y

" This the 12th day‘of'February, 2009.
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