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INTRODUCTION

Air pallution is causing a public hedth crissin Georgia Recent scientific sudies reved
that air pollution kills over athousand Georgians each year. Many more suffer other adverse
hedlth effects, such as asthma attacks and decreased lung capacity. There are aso economic
consequences of Georgia sbad air quality. Thear pollution issue is of such importance that it
has appeared in amajor newspaper. See eq. May 1, 2001 Atlanta Journa, “Bad air days.
Atlantaranks sixth in pollution.”

Interposed between Georgians and the air pollution isthe Clean Air Act. Insmple
terms, the Clean Air Act sets standards for safe ambient air and then issues permits to mgjor
dationary sources of air pollution as wel as implements regulations for mobile sources. The
permits are designed to ensure that aggregate air pollution does not create unhedthy air.

According to the EPA, Title V operaing permits are a vehicle to ensure that facilities
comply with al of the gpplicable Clean Air Act requirements. However, the Georgia
Environmenta Protection Divison has derailed this purpose by issuing a Title V permit with

numerous flaws that are discussed in more detail below.

. PARTIES

The Serra Club, a non-profit corporation, is one of the nation’s oldest and largest
environmentd organizations. The Serra Club has long been involved in air pollution issuesin
Georgia and throughout the nation. The Georgia Chapter of the Sierra Club has gpproximately
13,000 members. Sierra Club members live, work, farm, recreate, grow food, own land and

sructures, and obtain spiritua and aesthetic pleasure from locations thet are adversdy affected



by the air pallution from Dougherty County Heming/Gaissart Road MSW Landfill (* Dougherty
Landfill”). In addition, the Serra Club requires the information that the permittee will submit to
EPD pursuant to itsfind Title V permit in order to conduct its work to clean up the air in
Georgia However, if the permit does not contain complete monitoring and reporting, the

Serra Club will not be able to obtain the information that it needs to do its work.

1. PREVIOUS PROCEEDINGS

The United States Environmental Protection Agency (EPA) granted final gpprovad of
the Georgia Title V operating permit program on June 8, 2000. 65 FR 36398 (June 8, 2000).
The Environmenta Protection Division (EPD) of the Georgia Department of Natural Resources
is the agency responsible for issuing Title V operating permitsin Georgia O.C.G.A. 8812-9-
3(12), 12-9-4, 12-9-6(b)(3).

EPD issued adraft Title V' operating permit for Dougherty Landfill and granted the
public a thirty-day period, which ended on April 18, 2001. Petitioner assumes that EPD issued
the Dougherty Landfill proposed permit to EPA for EPA’sinitid 45-day comment period on
the same day EPD issued the draft permit for public comment.

On April 18, 2001, the Sierra Club submitted comments to EPD on the Dougherty
Landfill draft permit. A copy of these comments, including the facamile confirmation shedt, is
attached as Ex. 1. EPD then natified the Serra Club, through its counsd, that it intended to re-
propose the Dougherty Landfill permit to EPA. See Ex. 2 (Addendum to Narrative) at 2.

EPD damstha it followed through with its stated intention by making some dight modifications

to the permit and re-proposing the permit to EPA on May 25, 2001. See Ex. 3; seeds0 Ex. 2



at 2. EPD issued thefina permit on June 11, 2001. See Ex. 4. However, EPA’s 45-day
review period did not expire until July 9, 2001. The Petitioner notes that EPD issuance of the
fina permit before EPA’s 45-day review period expired appearsto be aviolation of 40 CFR 8§
70.7(a)(1)(v). Inany event, the public’s period to petition the EPA to object to this permit
expires on September 7, 2001. 40 CFR 8§ 70.8(d). See dso Ex. 2 & 3. Thus, this petition is
timely.

Art Hofmeigter, of EPA Region 4's Air Divison, stated that he could not find EPD’s
notice of re-proposd for this permit. However, thisisirrdevant in terms of determining the
timdiness of this permit. The Sierra Club isreasonably dlowed to rely on information EPD
provided to them when determining the due date for this petition. EPA cannot chalenge the
timeliness of this petition on this bas's because the Serra Club has told EPA on severd
occasons that the “system” EPD had developed to inform the public of when their petition
period beginsisinadequate. Despite Sierra Club’s attempts to rectify the problem, EPA has
chosen to do nothing about this system. Therefore, it would be inequitable to dlow EPA to
take advantage of an apparent flaw in the system to avoid having to respond to this petition in a

timey manner.

V. FACTS

“Dougherty County FHeming/Gaissert Road Municipa Solid Waste Landfill receives,
manages, and disposes of solid waste, including, but not limited to, municipa solid waste,
commercid waste and industrial waste.” Ex. 4 a 1, Part 1.3. Even though it is not a hazardous

waste landfill, it disposes of asbestos. 1n addition, the facility emits methane, a greenhouse gas



that is dso dangerous because of its ability to ignite and explode. Thefacility dso emitsa
variety of other substances, many of which are toxic, which are known as non-methane organic

compounds (NMOC).

V. SUMMARY OF THE ARGUMENT

1 Dougherty Landfill’s permit does not require it to biannudly report the results of
al monitoring, contrary to requirementsin 40 CFR 8§ 70.6(a)(3)(iii)(A) and 42 U.S.C. §
7661(c)(a).

2. The Clean Air Act (“Act”) provides that any “person” can take an enforcement
action to stop aviolation of aTitleV permit. 42 U.S.C. 8 7604. The Act defines “person” to
include “an individud, corporation, partnership, association, State, municipdity, politica
subdivison of agate. ...” 42 U.S.C. 7602(e). However, this permit limits those who can
take enforcement actions to “citizens of the United States” Thisis contrary to the Satute and
therefore must be removed from the permit.

3. The EPD provided inadequate public notice for this permit because it falled to
send a public notice to people on its Title V mailing list, mided the public by not informing them
that they are able to enforce the Title V permit, and failed to establish a workable system of
informing the public when their period to petition EPA to object begins.

4, This permit contains language that gppearsto limit the use of credible evidence
in enforcement actionsin violaion of the EPA’s credible evidence rule.

5. The permit does not require the prompt reporting of al violations.



VI. ARGUMENT

A. LEGAL BACKGROUND AND STANDARD OF REVIEW

The Clean Air Act is* Congress s response to well-documented scientific and socid
concerns about the quality of the air that sustains life on earth and protectsit from . ..

degradation and pollution caused by modern indudtrial society.” Deaware Vdley Citizens

Coundil for Clean Air v. Davis, 932 F.2d 256, 260 (3rd Cir. 1991). A key component to

achieve the Clean Air Act'sgod of protecting our preciousair isthe Title V operating permit
program. TitleV permits are supposed to consolidate dl of the requirements for facilitiesinto a
sngle permit and provide for adequate monitoring and reporting to ensure the regulatory
agencies and the public that the permittee is complying with its permit. See generdly S. Rep.

No. 101-228 at 346-47; see dso Inre: Roosevelt Regiona Landfill, (EPA Administrator May

11, 1999) at 64 FR 25336.

When adate or locd ar qudity permitting authority issues a TitleV operating permit,
the EPA will object if the permit is not in compliance with any gpplicable requirement or
requirements under 40 CFR Part 70. 40 CFR § 70.8(c). However, if the EPA does not
object, then “any person may petition the Administrator within 60 days after the expiration of
the Adminigtrator’ s 45-day review period to make such objection.” 40 CFR § 70.8(d); 42
U.S.C. § 7661d(b)(2)(CAAA 8505(b)(2)). “Tojudtify exercise of an objection by EPA to a
[T]itle V permit pursuant to Section 505(b)(2), a petitioner must demondtrate that the permit is
not in compliance with goplicable requirements of the Act, including the requirements of Part

70. [40 CFR] 8§ 70.8(d).” Inre: Pecificorp’s Jm Bridger and Naughton Plants, V111-00-1

(EPA Administrator Nov. 16, 2000) at 4.



B. DOUGHERTY LANDFILL’SPERMIT ISNOT IN COMPLIANCE
WITH APPLICABLE REQUIREMENTS OF THE CLEAN AIR ACT.

1 DOUGHERTY LANDFILL'S PERMIT DOES NOT REQUIREIT
TO REPORT ALL OF THE RESULTS OF ITSMONITORING.*

40 CFR 8 70.6(8)(3)(iii)(A) and 42 U.S.C. § 7661(c)(a) require that permitsissued by
date agencies include a requirement for submittal of reports of any required monitoring at least
every 6 months. See In re Shintech (EPA) at 25.2 Moreover, such aprovision is likewise
required by 8§ 70.1(b) in order to ensure that the public is able to enforce the permit provisions.

See dso Serra Club v. Public Service Co. of Colorado, Inc., 894 F. Supp. 1455, 1459 (D.

Colo. 1995). Dougherty Landfill’s permit does not contain any such requirement. See Exhibit
4,

EPD clamsthat condition 5.3.1 of the permit satisfies the requirements of 8
70.6(8)(3)(1ii)(A). See Narrative at Addendum to Narrative at 6, attached as Ex. 2. However,
Condition 5.3.1 requires the permittee to develop and implement a Dust Suppression Plan. See
Ex. 4 a 8, Condition 5.3.1. This has nothing to do with reporting except that it is another
example of a condition in the permit for which the permit does not require bi-annua reporting of
monitoring in violation of 40 CFR 8§ 70.6(aQ)(3)(iii)(A).

We assume that EPD actually meant to reference Condition 6.1.3. Condition 6.1.3
requires the reporting of faillures to meet goplicable emisson limitations and sandards. See Ex.

4 a 9, Condition 6.1.3. Thisreporting isrequired by 8 70.6(a)(iii)(B). However, §

! Thisissue was raised in Petitioner’s Comment 4 at page 4-5, attached as Ex. 1. Therefore, Petitioner has
satisfied the requirement of 40 CFR § 70.8(d) that the petition points were raised with reasonabl e specificity
during the public comment period.

2 Available at
http://www.epa.gov/rgytgrnj/programs/artd/air/title5/petitiondb/petitions/shintech_decision1997.pdf
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70.6(a)(iii)(A) requires reporting of al monitoring. It isacardind rule of statutory and
regulatory interpretation that a regulation should be interpreted in such a manner asto not
render any provison of the regulation meaningless. However, EPD’ sinterpretation that
reporting of deviations congtitutes reporting of any required monitoring renders 8 70.6()(iii)(A)
meaningless, asit would be redundant to 8§ 70.6()(iii)(B).

It istrue that Condition 6.2.1 does require annua reporting of NMOC emission rate
cdculations See Ex. 4 a 7. Whilethis certainly isasmall step towards compliance with §
70.6(a)(iii)(A), that subsection requires reporting of all monitoring. In addition to the example
above, Condition 6.2.5 requires the permittee to monitor the location of deposited asbestos and
other nondegradable wastes. Ex. 4 at 11, Condition 6.2.5. Thisis exactly the type of
monitoring that 8 70.6(a)(ii1)(A) requires to be reported at least bi-annually, which the permit
does not require. Condition 2.2.1. is yet another example of whether there are monitoring
requirements but no requirement for biannually reporting of that monitoring.®

Thereisardated issue that will ariseif EPA requires EPD to include a requirement of
biannud reporting of dl monitoring information. Therefore, it is the best use of resources to
address thisissue now rather than have Petitioner once again apped this permit. EPD appears
to take the pogition in its narrative that even if it did include a requirement to provide monitoring
information, 8§ 70.6(a)(iii)(A) only requires areport of the monitoring information rather than

submission of the actud monitoring information. While this may be afarr interpretation of the

% To the extent that EPA has a difficult time determining what are the monitoring reguirements contained in
Condition 2.2.1, it should object to this permit as not practicably enforceable. However, one example of
required monitoring can be found in 40 CFR 60.113b, which isincorporated by reference into Condition
221
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regulation, Petitioner is not sure that there is any difference between areport of the monitoring
information and the actuad monitoring information. It would seem that it would be the least
onerous requirement on the permittee to have it smply photocopy the monitoring information,
such asthe log books, rather than having to convert the information into some unspecified
report format.

In conclusion, EPA should object to this permit and modify the permit to include a
permit provison that requires “ submittal of reports of any required monitoring & least every 6

months” 40 CFR § 70.6()(3)(iii))(A).

2. DOUGHERTY LANDHLL'S PERMIT IMPERMISSIBLY LIMITS
WHO MAY TAKE ENFORCE ACTIONS FOR VIOLATIONS OF
THE PERMIT.#
“The Title V operating permits program is a vehicle for ensuring that existing air quaity
control requirements are gppropriately gopplied to facility emisson unitsin a angle document and

that compliance with these requirementsis assured.” In re Roosevet Regiond Landfill, (EPA

Administrator May 11, 1999) at 64 FR 25336. There are three entities that are permitted to

take action to assure compliance with a Title V permit. Specificdly, the following entities may

4 Thisissue was raised in Petitioner’ s Comment 2 at pages 4, attached as Ex. 1. Therefore, Petitioner has
satisfied the requirement of 40 CFR § 70.8(d) that the petition points were rai sed with reasonabl e specificity
during the public comment period.
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take such action: the EPA pursuant to 42 U.S.C. § 7413, the State pursuant to state law or 42
U.S.C. § 7604, and any “person” pursuant to 42 U.S.C. § 7604. Of course, 42 U.S.C. 8§
7604 is labdled “citizen suits” However, “citizen” in this context includes al members of the
public.

Citizen suits are a particularly important method of assuring compliance with Title V
permits. Asthe Supreme Court has noted:

Y et the pressures on agencies for favorable action one way or the other are
enormous. The suggestion that Congress can stop action which isundesirableis
true in theory; yet even Congress is too remote to give meaningful direction and
its machinery istoo ponderous to use very often. The federd agencies of which
| speak are not vend or corrupt. But they are notorioudy under the control of
powerful interests who manipulate them through advisory committees, or
friendly working rdations, or who have that naturd affinity with the agency,
which in time devel ops, between the regulator and the regulated. As eaxly as
1894, Attorney Generd Olney predicted that regulatory agencies might become
'industry-minded,’ as illustrated by his forecast concerning the Interstate
Commerce Commission:

"The Commission. . . is, or can be made, of great useto the railroads.
It satisfies the popular clamor for a government supervision of railroads,
a the same time that that supervison isamog entirely nomind. Further,
the older such a commission getsto be, the more inclined it will be
found to take the business and railroad view of things." M. Josephson,
The Politicos 526 (1938).

Y ears later acourt of appeals observed, 'the recurring question which has
plagued public regulation of indudtry (is) whether the regulatory agency is
unduly oriented toward the interests of the indudtry it is designed to regulate,
rather than the public interest it is designed to protect. Mossv. CAB, 430 F.2d
891, 893.

SierraClub v. Morton, 405 U.S. 727, 745-47 (1972). See also Molokai Chamber of

Commercev. Kukui (Molokai), Inc., 891 F. Supp. 1389, 1402 (D. Haw. 1995) (Congress

intended that citizen suits would serve as "an integral part of [the Clean Water Act's| overal



enforcement scheme”); Sierra Club v. Chevron U.SA., Inc., 834 F.2d 1517, 1525 (Sth Cir.

1987) ("'citizens should be unconstrained to bring [Clean Water Act] actions’) (quoting S. Rep.
No. 92-414 (1971), reprinted in 1972 U.S. Code Cong. & Admin. News 3668, 3746); see
as0id. ("Congressintended Clean Water Act citizen suitsto be "handled liberdly, because

they perform an important public function”); Marbled Murrelet v. Babbitt, 182 F.3d 1091,

1095 (Sth Cir. 1999) (noting Congress intent to promote citizen enforcement of ESA);

Pennsylvaniav. Delaware Valley Citizens Coundil, 478 U.S. 546, 560, 106 S.Ct. 3088 (1986)

(Congress enacted Clean Air Act's attorney's fees provision "to promote citizen enforcement of
important federd policies.”).

EPD’sTitle V permit serioudy undermines the citizen suit provison of the Clean Air
Act. Condition 8.2.1 of the permit states:

Except as identified as “ State-only enforceable’ requirementsin this Permit, dl

terms and conditions contained herein shal be enforcegble by the EPA and

cdtizensof the United States under the Clean Air Act[ ]
Ex. 4 & Condition 8.2.1 (emphasis added). However, the relevant section of Part 70 provides
that “dl terms and conditionsin apart 70 permit, are enforceable by the Administrator and
citizensunder the Act.” 40 CFR 8 70.6(b)(1). Thissection clearly does not limit who may
bring enforcement actions to citizens of the United States. Furthermore, the Clean Air Act ends
any debate on thisissue. It provides that “any person” may bring acitizen suit. 42U.S.C. §
7604(a). The Act goes on to define person asincluding “an individua, corporation,
partnership, association, State, municipdity, political subdivison of agate....” 42U.SC. §

7602(€). Thus, theimpact of this oversight is significant. Specificdly, “citizens of the United
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States’ represents asmall subset of those that fal under the statutory definition of “person.” As
written, the EPD permit excludes corporation, both for and non-profit, counties, not to mention
resident diens and others whose immigration statusis other than citizens of the United States?®

Neverthdess, EPD arguesthat the use of the term “ citizens of the United States,” does
not affect the fact that any person, as authorized by the Act, can enforce the permit. Ex. 2, at
5. EPD cites no authority for itsargument. In addition, EPD ignores the permit shield in
condition 8.16.1. Even assuming that EPD’ s podition is correct, a plaintiff may be forced to
litigate thisissue. Even if a court would ultimately rule that any person, and not only a citizen of
the United States, can enforce this permit, what could possibly be the vaue of forcing partiesto
expend vauable resources litigating an issue that could have been expeditioudy addressed in
the context of the permit? Surely draining public and private resources through protracted
litigation does nothing to assure compliance with the provisons of aTitleV permit. Moreover,
given the mideading language contained in the permit, an individud untrained in the law may
actudly conclude that he or she cannot enforce the permit based on the plain language of the
permit. Again, thereisno valuein alowing room for this confuson. Rather, the purpose of
Title V permits assuring compliance is served by modifying the language.

Of course, the remedy is so Smplethat it is difficult to conceive any legitimate reasons
for EPD to refuse Petitioner’ s request to modify the language. EPD smply needs to delete the

phrase “of the United States,” out of condition 8.2.1.

5 Thefact that Georgia's Title V permits claim to limit the rights of non-citizens of the United States raises
serious environmental justice and equal protection issues.

14



3. THE PUBLIC NOTICE FOR DOUGHERTY LANDHILL'S
PERMIT DID NOT COMPORT WITH THE PART 70
REGULATIONS.
The EPD did not undertake the required public participation activities for this permit.
Therefore, EPD may not issue the final permit. 40 CFR § 70.7(a)(1)(ii). Rather, EPA should

object to this permit and require EPD to re-notice the draft permit for a new public comment

period that follows, a aminimum, the public participation processes specified in the law.

A. EPD DID NOT PROVIDE NOTICE OF THIS PERMIT
VIA A MAILING TO PEOPLE ON ITSMAILING LIST.®

40 CFR § 70.7(h)(1) requires that EPD give notice of the draft permit by mailing such
notice to amailing list that includes people who have requested to be on that mailing list. EPD
did not mail notice of this draft permit to people on the mailing list. EPD does not dispute this
point. See Ex. 2 a 2. Therefore, because EPD did not comply with the requirements for
public participation under paragraph (h), EPA should object to the permit and require EPD to

re-notice this permit for anew 30-day comment period. 40 CFR 8 70.7(a)(1)(ii).

8 Thisissue was raised in Petitioner’ s Comment 1 at pages 2, attached as Ex. 1. Therefore, Petitioner has
satisfied the requirement of 40 CFR § 70.8(d) that the petition points were rai sed with reasonabl e specificity
during the public comment period.
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B. THE PUBLIC NOTICE INCORRECTLY STATES THAT
THE PERMIT ISONLY ENFORCABLE BY THE EPA
AND EPD.”

40 CFR § 70.7(h) dso provides that the permitting authority shal provide “adequate’
procedures for public notice. While the Part 70 rules and the Act do not define “adequate,” it
is gpparent that adequate should at least include information thet is accurate. EPD falled to
meet this sandard. For example, EPD’ s public notice is inadequate because it contains
inaccurate information. The public notice gated: “[t]his permit will be enforcegble by the
Georgia EPD and the U.S. Environmenta Protection Agency.” See Ex. 5. Thisdatement is
incomplete. The permit will so be enforceable by any “person.” 42 U.S.C. § 7604(a).
“Person” includes an individud, corporation, partnership, association, State, municipdity, and a
political subdivision of agate. 42 U.S.C. § 7602(€). EPD hasimplicitly conceded this point
by modifying its subsequent public notices to acknowledge that the permit is dso enforcegble
by the public. See Ex. 6.

While this oversght may appear indgnificant, correcting this misstatement is important
for at least two reasons. To begin with, it isinherently important for the government to dways
provide the public with accurate information regarding implementation of air pollution laws. In
addition, EPD has recognized that public involvement in the Georgia Operating Permit program
has been very limited. 1t isonly with full and meaningful public participation that we can hope to

have clean ar herein Georgia. See generdly Ashley Schannauer, Science and Policy in Risk

" Thisissue was raised in Petitioner’ s Comment 1 at pages 3-4, attached as Ex. 1. Therefore, Petitioner has
satisfied the requirement of 40 CFR § 70.8(d) that the petition points were rai sed with reasonabl e specificity
during the public comment period.
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Assessment: The Need for Effective Public Participation, 24 Vermont Law Review 31 (1999).
In order to involve the public in the Operating Permit program, an important first sep isto
convince the public that this program is alegitimate means by which the public can participate in
the effort to achieve the god of attaining clean air. If the public is aware of their right to enforce
apermit, they are more likely to put effort into ensuring that the permit is adequately protective
of the environment. Therefore, EPA should object to the permit, as a public notice that
contains inaccurate information about a critica point is not adequate. The EPA should require
the EPD to re-notice this permit for a new 30-day comment period with a public notice that
accuratdy explainsto the public thet they, aswell as EPD and EPA, can enforce this permit.

In addition, 40 CFR § 70.7(h)(2) states that the public notice will explain where the
public can review dl relevant supporting documents. EPD’ s public notice statesthat al relevant
information is available a the Air Protection Branch in Suite 120. See Ex. 5. This may not be
accurate. For example, relevant information may be located in an EPD regiond office. Other
information may bein EPD’s Land Branch. In addition, information relevant to accidental
releases under Clean Air Act 8 112(r) may be located at other agencies. Other information,
such as past monitoring records, will likely be located & the facility.

Furthermore, the public notice Sates that “[alfter the comment period has expired, the
EPD will consder dl comments, make any necessary changes and issue the Title V operating
permit.” This statement isinaccurate. Specificaly, the satement suggests that, while changes
may be made, in the end, the permit will be issued. However, under certain circumstances,
EPD isrequired to refuseto issue a Title V permit. 40 CFR § 70.7(a). Assuch, the

aforementioned statement could be interpreted as an indication of EPD’ s predisposition to issue
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Title V permits regardiess of whether the permit complies with the law. See American

Wildlands v. Forest Service, CV 97-160-M-DWM (D.Mont. Apr. 16, 1999)(Denying

government deference because of evidence of predisposition towards a predetermined
outcome). Therefore, EPA should object to this permit and require EPD to re-notice it with a

public notice that does not contain inaccurate information.

C. EPD AND EPA HAVE NOT PROVIDED THE PUBLIC
WITH AN ADEQUATE SYSTEM OF NOTICE OF
WHEN THE PUBLIC' SPETITION PERIOD BEGINS?®

Another source one can use to judge the adequacy of the public notice isthe
requirements in the Implementation Agreement between EPD and US EPA Region 4 for the
Title V Operating Permit Program (1A). ThelA providesthat EPD will put the end date for
EPA’sreview period in addition to the end date for the public comment period in the public

notice. 1A a 16. The public notice for this draft permit does not contain the end date for the

8 Thisissue was raised in Petitioner’s Comment 1 at pages 2-3, attached as Ex. 1. Therefore, Petitioner has
satisfied the requirement of 40 CFR § 70.8(d) that the petition points were rai sed with reasonabl e specificity
during the public comment period.
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EPA review period. Itisnot sufficient for EPD to claim in the public notice that this date is 45
days after the public comment period begins. The redlity isthat the end date of EPA’sreview
period can and often does change when EPD re-proposes the permit. As such, by providing
only that the review period ends “45 days’ after the commencement of the public comment
period, EPD could potentidly provide inaccurate information. In fact, that is what happened in
thiscase. Failing to provide accurate information regarding EPA’ s review of the proposed
permit greatly inhibits the ability of the public to participate in the permitting process. Theend
date of EPA’sreview period isimportant because it is dso the first day of the public’s 60-day
period to petition EPA to object to the permit. It isaxiomatic that the public knows when this
time period begins and whether EPA has aready objected to the permit in order to determine
whether to file apetition to EPA. In order to remedy this dilemmaand provide accurate
information, we recommend that EPD add two more entries on its web page. First, EPD
should provide atimely entry indicating whether or not EPA has objected to the permit with the
following possble answers: yes, no and has not decided. Second, EPD should create an entry
indicating the precise date that EPA’ s review period ends. While EPD can initidly caculate this
date as 75 days after the date the public comment period begins, in order to comply with the |A
and 40 CFR § 70.7(h), EPD must continue to update this information on day 76 and thereafter
depending on whether EPA’ s review period hastruly expired.

EPD’ s current system of notifying the public of when EPA’s comment period ends,
described in its addendum to the narrative, does not work. See Ex. 2 a 3-4. On two
occasions, EPD has claimed that is has re-proposed a permit and EPA has claimed that EPD

did not re-propose that permit. However, this dispute only arose after the Serra Club’stime
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for filing a petition under EPA’ s view had expired. In addition, EPA has suggested that
petitioner smply fileits petition on the 135 day after the draft permit isissued. This approach
would be atremendous waste of Sierra Club’s resources. In addition, if Sierra Club adopted
this gpproach, it would expect EPA to respond to these petitions within the legal deadline and
sue EPA if EPA did not respond. This aso would gppear to be a tremendous waste of EPA’s

resources.

4. THE PERMIT APPEARS TO LIMIT CREDIBLE EVIDENCE
FROM BEING USED IN AN ENFORCEMENT ACTION.?

As emphasized by the EPA’s Credible Evidence Rule, 62 FR 8314 (Feb. 24, 1997),
the Clean Air Act (CAA) dlowsthe public, EPD, EPA, and the regulated facility to rely upon
any credible evidence to demondtrate violations of or compliance with the terms and conditions
of aTitleV operating permit. Specifically, EPA revised 40 CFR § 51.212, 51.12. 52.30,
60.11 and 61.12 to “make clear that enforcement authorities can prosecute actions based
exclusvely on any credible evidence, without the need to rely on any data from a particular
referencetest.” 62 FR at 8316. EPD hasfailed to ensure that no permit condition purportsto
limit the use of credible evidence. Moreover, EPD falled to include sandard language in the

permit ating that al credible evidence may be used.

A. EPD MUST REMOVE LANGUAGE THAT PURPORTS

® Thisissue was raised in Petitioner' s Comment 5 at pages 5-6, attached as Ex. 1. Therefore, Petitioner has
satisfied the requirement of 40 CFR § 70.8(d) that the petition points were raised with reasonabl e specificity
during the public comment period.



TO LIMIT THE USE OF CREDIBLE EVIDENCE.

EPA has madeit very clear that Title VV permits must contain no language that could be
interpreted to limit credible evidence. However, this permit does contain language that could
eadly be understood as limiting credible evidence. For example, condition 4.1.3. in the permit
dates that “[t]he methods for the determination of compliance with emissons limits listed under
Sections 4.2 which pertainsto the emission units listed in Section 3.1 are asfollows” One
could read this provison to stand for the proposition that when a government agency or
member of the public takes an enforcement action for a permittee violating its permit, the
enforcer can only rely on information from the methods of determination listed in the permit.
This position is directly contrary to the Clean Air Act requirementsin CAA 88 113(a),
113(e)(1) and 40 CFR § 51.212, 51.12. 52.30, 60.11 and 61.12 which alows anyone taking
an enforcement action to rely on any credible evidence. Therefore, the aforementioned
sentence in Section 4.1.3 should be stricken.

Another example of the permit’ s attempt to limit credible evidence isfound in the
second sentence of condition 18.17.1. This condition clamsto limit the usable evidence to
information that is avalable to EPD. Of course, the public or EPA may obtain information
about afacility from sources other than EPD, such as information from a whistleblower or from
people that live near the facility. Assuch, it isingppropriate to limit credible evidence to
exclude such information. Therefore, the aforementioned provison must be removed from the
permit. Of course, the preferred option isto Smply remove the sentence. A lessdesrable

option isto re-write it to state that “EPD may determine. . ..”
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Similarly, Condition 6.1.3 of the permit, which states that “failures shdl be determined
through observation, data from any monitoring protocol, or by any other monitoring whichiis
required by the permit,” could be considered to limit the use of credible evidence. To correct
the problem, this Condition should include an additiond clause requiring reporting of any falure
based on any credible evidence, including observation, data from monitoring protocols and
other monitoring required by the permit.

EPD clamsthat Rule 391-3-1.02(3)(a) and Procedures for Testing and Monitoring
Sources of Air Pollutants (“Procedures Manua™) at Section 1.3(g) remove any limitation on the
use of any credible evidence in enforcement actions. Ex. 2 a 6. Even if these two items stood
for the proposition for which EPD offers them, EPD ignores the permit shield provison in the
permit. EPD aso failsto explain why addressing such acritica issue by incorporation by
reference to atesting manual or Georgia state rules make this permit practicably enforceable.
Agan, it isdifficult to see any rationale bags for this gpproach and EPD has certainly not
offered one.

Turning to these two items, Rule 391-3-1-.02(3)(a) isin fact another apparent limit on
credible evidence. It Sates:

Any sampling, computation and andys's to determine the compliance with any

of the emissions limitations or standards set forth herein shal be in accordance

with the gpplicable procedures and methods specified in the Georgia

Department of Natural Resources Proceduresfor Testing and Monitoring

Sources of Air Pollution.

Rule 391-3-1-.02(3)(a)(emphasisin the origind). It isdifficult to not interpret this statement as

excluding any evidence to determine compliance except evidence obtained through methods set



forth in Georgia Procedures Manud. The fact that, with the exception of the undersigned, the
only people in possession of this Procedures Manua are regulated entities, their contracts and a
few other government agencies, does nothing to strengthen EPD’ s position.

Turning to Section 1.3(g), it States:

Notwithstanding any other provison of any gpplicable rule or regulation or

requirement of this text, for the purpose of submisson of compliance

certifications or establishing whether or not a person has violated or isin
violation of any emissons limitation or standard, nothing in these Procedures for

Testing and Monitoring Sources of Air Pollutants or any Emisson Limitation or

Standard to which it pertains, shdl preclude the use, including the exclusive use,

of any credible evidence or information, relevant to whether a source would

have been in compliance with applicable requirements if the appropriate
performance or compliance test or procedure had been performed.

Agan, even if we assume that this Section supported EPD’ s position, we would
nevertheless have to overcome the seemingly insurmountable due process obstacle that
a Procedures Manud cannot overcome the language of a permit with a permit shield
provison and arule that has been promulgated following notice and comment. If we
were able to overcome this obstacle, it is extremely unclear that Section 1.3(g) helpsto
remove limitations on the use of credible evidence. The Section gates that “nothing in
these Procedures.. . . or any Emissions Limitation or Standard.” This Section thus
gpplies to the Procedures Manud and to Emissions Limitations and Standards. This
Section does not appear to apply to Title V permits or Georgia state rules. Worse yet,
the Section does not state that one can use any credible evidence. It only states that
one can use any credible evidence to show whether a source would have beenin

compliance “if the appropriate performance or compliance test or procedure had been

performed.” Section 1.3(g). Whether the credible evidence one wantsto useisthe



“appropriate performance or compliance test or procedure’ is anyone' s guess.
However, TitleV was not created to encourage guessing. Therefore, rather than this
morass, EPA should require EPD to remove the language that appearsto limit credible
evidence.
B. EPD SHOULD INCLUDE STANDARD LANGUAGE IN
ITSPERMITSTHAT EXPLICITLY STATESTHAT
ANYONE CAN USE ANY CREDIBLE EVIDENCE.
EPA should further require EPD to affirmatively sate in the permit that any credible
evidence may be usad in an enforcement action. EPA supports theincluson of credible
evidence language in dl TitleV permits. Asexplained by the Acting Chief of US EPA’s Air
Programs branch:
It isthe United States Environmentd Protections Agency’ s position thet the
generd language addressing the use of credible evidence is necessary to make it
clear that despite any other language contained in the permit, credible evidence
can be usad to show compliance or noncompliance with gpplicable
requirements. . . . [A] regulated entity could construe the language to mean that
the methods for demondtrating compliance specified in the permit are the only
methods admissible to demondrate violation of the permit terms. It isimportant

that Title V permits not lend themsalves to thisimproper construction.

Letter from Cheryl L. Newton, Acting Chief, Air Programs Branch, EPA, to Robert F.

Hodanbog, Chief, Divison of Air Pollution Control, Ohio Environmenta Protection Agency,
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dated October 30, 1998. In fact, EPA apparently sent aletter in May 1998 specifically
directing EPD to amend its SIP to include language daifying that any credible evidence may be
used. See Letter from Winston A. Smith to Ronald C. Methier. Nevertheless, while three
years have egpsed since EPA’ s request, the permit does not contain the necessary language.

While anyone may rely on all credible evidence regardless of whether this condition
gppearsin the permit, EPD should include credible evidence language in the permits and permit
template to make the point clear. Specificdly, EPA has recommended that the following
language be incdluded in dl TitleV permits

Notwithstanding the conditions of this permit that state specific methods that

may be used to assess compliance or noncompliance with applicable

requirements, other credible evidence may be used to demonstrate compliance

or noncompliance.
L etter from Stephen Rothblatt, Acting Director, Air and Radiation Divison, US EPA, to Paul
Deubenetzky, Indiana Department of Environmental Management, dated July 28, 1998. We
request that EPA object to this permit and modify the permit to include this provison to clarify

the availability of any credible evidence to demonstrate noncompliance with permit

requirements.

S. THE PERMIT MUST REQUIRE THE PERMITTEE TO
PROMPTLY REPORT ALL PERMIT VIOLATIONS
REGARDLESS OF HOW THEY ARE DISCOVERED.™

1 Thisissue was raised in Petitioner’s Comment 6 at pages 6-7, attached as Ex. 1. Therefore, Petitioner has
satisfied the requirement of 40 CFR § 70.8(d) that the petition points were raised with reasonabl e specificity
during the public comment period.
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Condition 6.1.3. requires the permittee to report any failure to meet any emisson
standard or limitation or any work practice sandard or requirement. Generdly, thisisa
pogitive provison. However, it has two shortcomings. The firgt isthat it limits the use of
credible evidence as discussed in Section 4.A. above. It adso requires that the permittee only
report these violations once every six months. However, 40 CFR 8 70.6(a)(3)(iii)(B) requires
“prompt reporting of deviations from permit requirementy.]” 1d. (emphass added). Whileitis
true that the regulaions do alow the agency discretion in defining “prompt,” it is difficult to
imagine the sx months alowed for reporting deviations not caused by mafunctions or
breskdowns as qudifying as arationd definition of “prompt” by any objective fact finder. In 60
Fed. Reg. 36083 (July 13, 1995) EPA sated: "The EPA believes that prompt should generdly
be defined as requiring reporting within two to ten days of the deviation. Two to ten daysis
aufficient time in most cases to protect public hedth and safety aswdl asto provide a
forewarning of potential problems. For sources with alow level of excess emissons, alonger
time period may be acceptable. However, prompt reporting must be more frequent than the
semiannud reporting requirement, given thisis a distinct reporting obligation under Sec.
70.6(a)(3)(iii)(A)." Therefore, the permit should require the permittee to report dl deviations

within seven days.

VII.  CONCLUSION

For the reasons explained above, pursuant to 40 CFR § 70.8(d) the EPA should

object to this permit and modify it as explained above.
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Respectfully Submitted,

Robert Ukeiley
Georgia Center for Law in the Public
Interest
175 Trinity Avenue, SW
Atlanta, GA 30303
Td:  404.378.8350
Fax:  404.688.5912

Counsd for Petitioner SerraClub

Dated: August 21, 2001

CC:

Acting Regiond Adminigtrator, EPA Region 4
Art Hofmeigter, EPA Region 4 (w/o atachments)
Congresswoman Cynthia McKinney

Curt Smith, SerraClub

Jmmy Johnston, EPD (w/o attachments)
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