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Pursuant to Clean Air Act § 505(b)(2) and 40 CFR § 70.8(d), the Sierra Club and
Clean Wisconsin hereby petition the Administrator (“the Administrator”) of the United
States Environmental Protection Agency (“U.S. EPA”) to object to proposed renewal
Title V Operating Permit for the Blount Street Generating Station in Madison, Dane
County, Wisconsin, Permit 113004430-P10 (“Permit”). The Permit was proposed to U.S.
EPA by the Wisconsin Department of Natural Resources (“DNR”) on February 9, 2007,
more than 45 days ago. A copy of the Permit is attached as Exhibit A. Sierra Club and
Clean Wisconsin provided written comments to the DNR, as well as oral comments
during a public hearing, regarding the draft permit. A true and accurate copy of Sierra
Club and Clean Wisconsin’s comments is attached at Exhibit B. DNR responded to
Sierra Club and Clean Wisconsin’s comments through a memorandum, a copy of which
is attached as Exhibit C.

This petition is filed within sixty days following the end of U.S. EPA’s 45-day
review period as required by Clean Air Act (“CAA”) § 505(b)(2). The Administrator
must grant or deny this petition within sixty days after it is filed. If the Administrator
determines that the Permit does not comply with the requirements of the CAA, or fails
to include any “applicable requirement,” he must object to issuance of the permit. 42
U.S.C. § 7661b(b); 40 C.F.R. § 70.8(c)(1) (“The [U.S. EPA] Administrator will object to the
issuance of any permit determined by the Administrator not to be in compliance with
applicable requirements or requirements of this part.”). “ Applicable requirements”
include, inter alia, any provision of the Wisconsin State Implementation Plan (“SIP”),

including Prevention of Significant Deterioration (“PSD”) requirements, any term or



condition of any preconstruction permit, any standard or requirement under Clean Air
Act sections 111, 112, 114(a)(3), or 504, acid rain program requirements. 40 CF.R. §70.2;
In re Monroe Electric Generating Plant, Petition No. 6-99-2 at p. 2 (EPA Adm'r 1999).

I. The Administrator Must Object Because The Permit Contains a Permit Shield
Despite the Fact That the WDNR Did Not Review The Applicable
Requirements and Fact To Determine That The Requirements Did Not Apply.

The Permit contains a permit shield that states:

Permit Shield Unless precluded by the Administrator of the
USEPA, compliance with all emission limitations in this
operation permit is considered to be compliance with all
emission limitations established under ss. 285.01 to 285.87,
Wis. Stats., and emission limitations under the federal clean
air act, that are applicable to the source if the permit includes
the applicable limitation or if the Department determines
that the emission limitations do not apply. The following
emission limitations were reviewed in the analysis and
preliminary determination and were determined not to
apply to this stationary source:

Boilers B23, B25 and B26 are not subject to the new source
performance standards for industrial-commercial-
institutional steam generating unit (greater than 100
mmBtu/hr) of s. NR 440.205, Wis. Adm. Code and their
federal NSPS counterparts found in 40 C.F.R. Part 60 because
they were installed prior to June 19, 1984 and not modified
or reconstructed after that date. Boilers B23, B25 and B26 are
not subject to the new source performance standards for
fossil fuel fired steam generators of ss. NR 440.19 and NR
440.20, Wis. Adm. Code because they were constructed
before August 17, 1971and not modified or reconstructed
after that date...

Boilers B27, B28 and B29 are not subject to the new source
performance standards for fossil fuel fired steam generators
of ss. NR 440.19 and NR 440.20, Wis. Adm. Code because
they were constructed before August 17, 1971 and not



modified or reconstructed after that date. Boilers B27, B28
and B29 are exempt from the requirements of s. NR 445.05,
Wis. Adm. Code, pursuant to ss. NR 445.05(1)(c)1., (3)(c)1.,
(4)(c)1., and (4r)(b)1., Wis. Adm. Code. when firing only
group 1 virgin fossil fuels without any alternate fuels.
Boilers B27, B28 and B29 are exempt from the requirements
of s. NR 445.05, Wis. Adm. Code, whenever firing only
group 2 virgin fossil fuels without any alternate fuels and
the emissions are vented from stacks (S14, S15 and S16
respectively) which each have a height approved by the
Department, pursuant to ss. NR 445.05(1)(c)2., (3)(c)2.,
(4)(c)2., and (4r)(b)2., Wis. Adm. Code.

Boilers B20 through B22 are subject to National Emission

Standards for Hazardous Air Pollutants for Industrial,

Commercial, and Institutional Boilers and Process Heaters.

Although these units are subject to the NESHAPS for

industrial boilers, the Federal Register issued September 13,

2004 does not have specific limitations for new or existing

gas or liquid fuel fired units that need to be included in the

renewal permit....
Exhibit A, pp. iii-iv. Sierra Club and Clean Wisconsin commented that it was improper
for DNR to issue a permit shield that purports to shield the source from New Source
Performance Standards (Wis. Admin. Code §§ NR 440.19, 440.20, and 440.205) unless
the DNR reviewed all historic changes and projects at the facility and determined that
they did not constitute modifications. Further, Sierra Club and Clean Wisconsin
commented that a permit shield is not appropriate for standards that actually apply to
the source, such as the National Emission Standard for Hazardous Air Pollutants for

Industrial, Commercial and Institutional Boilers (“NESHAP”), but that do not include

specific numeric emission limits. Specifically, the comments stated:



DNR makes no determination in the Analysis and
Preliminary Determination (“PD”) or public record for the
Draft Title V Permit whether the boilers at Blount have been
“modified” since 1971, 1978, or 1984. Even if it did, DNR has
no basis for such a determination because it has not
reviewed all historic physical changes to the facility to
determine if any resulted in an emission rate increase. See
Wis. Admin. Code § NR 440.14(1). Therefore, DNR must
either remove the permit shield from the permit or conduct a
thorough investigation into all historic physical and
operational changes at the facility and determine that none
resulted in an emission rate increase. Additionally, the
permit shield appears to shield boilers B21 and B22 from the
NESHAP for industrial boilers. Draft Permit p. iv. This
should be removed. The NESHAP does apply to the boilers,
even if the NESHAP does not contain permit limits at this
time.

Exhibit B, pp. 2-3.

DNR’s response to this comment reaffirms that the DNR did not, in fact,
determine that the boilers at issue were not modified since 1971, 1978, or 1984 (the
applicable dates for the New Source Performance Standards in NR 440.19, 440.20 and
440.205). Rather, DNR relied on the applicant’s generic certification that it is in
compliance with “applicable requirements.” Specifically, DNR states: “Response: The
company certifies that its renewal application is true, accurate and complete. The
Department relies on this certification for its determination of how the permit shield
applies to the company.” This is an inadequate basis for a permit shield as to New
Source Performance Standards. Moreover, it fails to address Sierra Club and Clean
Wisconsin’s comment that a permit shield is inappropriate for the NESHAP.

A permit shield in a Title V permit, providing that compliance with the permit is

compliance with applicable requirements not included in the permit, is only



appropriate when “the permitting authority in acting on the permit application makes a
determination relating to the permittee that such other provisions (which shall be
referred to in such determination) are not applicable...” 42 U.S.C. § 7661c(f)(2); 40
C.E.R. § 70.6(f); see also Wis. Stat. § 285.62(10)(b); Wis. Admin. Code § NR 407.09(5)(a).
U.S. EPA has clarified that “It is important to understand, however, that only those
requirements that have been identified and reviewed by the permitting authority can be
shielded.” U.S. EPA, Air Pollution Training Institute, SI:460 Introduction to Permitting,
Lesson 5, available at

http:/ /vosemitel.epa.gov/oagps/EOGtrain.nsf/ fabbfcfe?fc93dac85256afe00483ccd / eaf

2£7914f5£142¢85256c0d006bd1e7 / $FILE/ Lesson %205 %20Rcv %20Log %20Appl F .pdf.

Moreover, the statement of basis and permit record for the Title V permit should
contain the basis, including the factual findings supporting such basis, for the DNR's
implicit determination that there have been no modifications to the facility. 40
C.F.R. §70.7(a)(5). The statement of basis “should include a discussion of the decision-
making that went into the development of the title V permit and provide the permitting
authority, the public, and U.S. EPA a record of the applicability and technical issues
surrounding the issuance of the permit.” In re Onyx Environmental Services at 14 (U.S.
EPA Adm'r, February 1, 2006). DNR’s statement of basis lacked any reference to the
factual basis for the permit shield. Reliance on the company’s generic certification that
its application is “accurate and complete” is simply an insufficient basis for finding that
a permit shield is appropriate. Additionally, DNR’s approach—allowing an applicant’s

certification that its application is accurate to be the sole basis for a permit shield—



inappropriately puts the applicant in control of whether it wishes a requirement to
apply and whether EPA, the state, or citizens can bring an enforcement action.

Lastly, the DNR offers no explanation, nor response, to Sierra Club and Clean
Wisconsin’s comment that a permit shield cannot apply to a requirement that does
apply, but lacks numeric limits. See Ex. A at iv (“Boilers B20 through B22 are subject to
National Emission Standards for Hazardous Air Pollutants for Industrial, Commercial,
and Institutional Boilers and Process Heaters... [but,] the Federal Register issued
September 13, 2004 does not have specific limitations for new or existing gas or liquid
fuel fired units that need to be included in the renewal permit...” (emphasis added)).
As noted above, a permit shield is only appropriate when “the permitting authority in
acting on the permit application makes a determination relating to the permittee that

such other provisions... are not applicable...” 42 U.S.C. § 7661c(f)(2) (emphasis added);

40 C.F.R. § 70.6(f); see also Wis. Stat. § 285.62(10)(b); Wis. Admin. Code § NR 407.09(5)(a).
For these reasons, the permit shield included in the Permit is in error and
results in a deficient permit that could be! interpreted to prevent enforcement against
Madison Gas & Electric for violations of the New Source Performance Standards and
NESHAP. Additionally, the permit shield is unsupported by sufficient factual findings

by DNR or in the statement of basis. The Administrator must object to the permit.

! There are several reasons why a court should not apply the permit shield. These reasons include the DNR’s lack of
basis, the fact that Madison Gas & Electric may have falsified its certification that the application was accurate and
complete, and that the shield only applies to the limits in Wis. Admin. Code ch. NR 440, and not to EPA’s standards
in 40 C.F.R. pt. 60.



II. The Permit Illegally Limits Evidence That Can Be Used By Citizens and
U.S. EPA To Demonstrate Noncompliance.

Sierra Club and Clean Wisconsin commented to the DNR that numerous
provisions in the Permit could be interpreted as limiting the credible evidence that
could be used to demonstrate violations of the Permit. Ex. B at3-6. The DNR agreed
that “[t]he credible evidence rule gives EPA and citizens the ability to sue based on
evidence they have, independent of the language in the permit.” Ex. Cat2. However,
inexplicably, the DNR did not modify the Permit. Rather, DNR responded that

the sentence  “Notwithstanding the  compliance
determination methods which the owner or operator of a
source is authorized to use under ch. NR 439, Wis. Adm.
Code, the Department may use any relevant information or
appropriate method to determine a source’s compliance with
applicable emission limitations" on Page 3 of the Draft
Permit adequately addresses the comments about the
credible evidence rule.

Ex. C at p. 2 (emphasis added). As Sierra Club and Clean Wisconsin noted in their
comments:

There are two problems with this apparent attempt to
comply with the credible evidence rule:

1) The sentence refers to the compliance demonstration
methods in Wis. Admin. Code ch. 439, rather than
those in the permit. It appears that DNR meant to say
that “notwithstanding the provisions of this permit,
any relevant information may be used to enforce
applicable permit limits.” In other words, the
provision allowing DNR to use any evidence despite
NR 439 does not cure the provisions in the permit,
itself, which restrict the evidence that can be used to
prove violations.

2) The provision states that “the Department may use
any relevant information...” By only noting the



DNR’s ability to use any relevant evidence, the Draft
Permit implies that U.S. EPA and citizens do not have
the same ability. The credible evidence rule does not
allow the DNR to limit EPA or citizens’ ability to use
any credible evidence. Therefore, the carve-out for
DNR enforcement authority fails to cure the credible
evidence problems in the permit.

Ex. Batp. 6. In short, DNR’s statement that notwithstanding the monitoring required
in chapter NR 439 of the Wisconsin Administrative Code, the DNR can use other
evidence does not address either of Sierra Club and Clean Wisconsin's comments.
Unless the permit specifies that notwithstanding the provisions of the permit, any
credible evidence can be used, the permit is subject to misinterpretation that violates the
Credible Evidence Rule.

Furthermore, DNR failed to address the comment that the permit omits EPA and
citizens from the statement that “any credible evidence” can be used. Instead, it merely
states that “the Department [meaning DNR] may use any relevant information.” By
omission this suggests that the Credible Evidence Rule applies only to DNR, and not to
EPA and citizens. This violates the Clean Air Act. 42 US.C. § 7413 (providing that EPA
can bring an enforcement action “on the basis of any information available to the
Administrator.” (emphasis added)); see also 42 U.S.C. § 7604; Sierra Club v. Pub. Serv. Co.
of Colorado, Inc., 894 F.Supp. 1455 (D.Colo. 1995) (The Clean Air Act does not limit the
evidence that citizen suit plaintiffs can use to demonstrate noncompliance); Credible
Evidence Revisions, 62 Fed. Reg. 8314 (Feb. 24, 1997); U.S. EPA Region 9 Title V Permit

Review Guidelines, Sept. 9 1999, p. 11I-46. Therefore, the Administrator must object to the



permit and require the DNR to amend the preamble to allow the use of any credible
evidence by U.S. EPA and citizen suit plaintiffs, in addition to DNR.
I11.The Permit Lacks Sufficient Monitoring.

Part 70 and Wisconsin’s Part 70 program require a Title V permit to include
sufficient monitoring to provide sufficient data showing compliance with all relevant
limits during all relevant time periods. 40 C.F.R. § 70.6(a)(3)(B) (“Each permit shall
contain... periodic monitoring sufficient to yield reliable data from the relevant time
period that are representative of the source's compliance with the permit...”); Wis.
Admin. Code 8§ NR 407.09(1)(c)(1)b. (monitoring must ensure compliance with reliable
data for the relevant time period), NR 407.09(4)(a)1. (all operating permits shall contain
compliance requirements “sufficient to assure compliance with the terms and
conditions of the permit”).

The “periodic monitoring rule,” 40 C.E.R. § 70.6(a)(3)(i)(B),
requires that “[w]here the applicable requirement does not
require periodic testing or instrumental or noninstrumental
monitoring (which may consist of record keeping designed
to serve as monitoring), [each title V permit must contain]
periodic monitoring sufficient to yield reliable data from the
relevant time period that are representative of the source’s
compliance with the permit. . . Such monitoring
requirements shall assure use of terms, test methods, units,
averaging periods, and other statistical conventions
consistent with the applicable requirement.
In the Matter of Midwest Generation, LLC, Waukegan Generation Station, Order Responding

to Petitioner’s Request That the Administrator Object to Issuance of a State Operating
Permit at p. 19 (September 22, 2005) (hereinafter “Waukegan”) (citing 69 Fed. Reg. at

3202, 3204 (Jan. 22, 2004)); see also, Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir.



2000); Carraway, Candace, U.S. EPA Office of Air Quality Planning and Standards, How
Do I Review Each Applicable Requirement for Adequate Periodic Monitoring? at p. 2 (June
2000).

The Permit contains particulate matter emission limits based on the requirements
in Wis. Admin. Code § NR 415.06. See Ex. A, p.6,§ L Al.a.(1),p.8, §LB.1.a(1),p.9, 8§
1.C1.a.(1), p. 18 § LE.l.a.(1), p. 41 § 1J.1.a.(1), p. 43 § LK.1.a.(1). The limits in NR 415.06
do not include monitoring requirements. Therefore, the periodic monitoring rule
applies and DNR must include sufficient monitoring in the permit to ensure sufficient
data to demonstrate compliance during all applicable times. 40 C.F.R. §§ 70.6(a)(3)(i)(B);
Wis. Admin. Code § NR 407.09(1)(c)1.b.; Waukegan at p. 19. However, the Permit
contains no such monitoring.

As Sierra Club and Clean Wisconsin pointed out in their permit comments, the
Permit requires parametric monitoring of a cyclone collector and Electrostatic
Precipitator (“ESP”) as the method to demonstrate compliance with the permit limits
for PM applicable to boilers B27, B28 and B29. Ex. B at 8; see e.g., Ex. A at §§ 1.C.1.b.(2),
.E.1.(b)(2). However, the Draft Permit fails to “include a correlation between these
measurements and compliance with the PM emission limitations," as required by the
periodic monitoring rule. Waukegan, supra, p. 20; see also In Re Port Hudson Operation
Georgia Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003) (“Georgia Pacific”); In
Re Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at pages 24-25 (July
31, 2002) (“Doe Run”). Rather, the permit merely requires that parameters be

monitored: as if compliance is self-evident based on parametric readings. Itisnot. As

10



EPA has determined in numerous decisions, parametric monitoring used to comply
with the periodic monitoring rule must include a provision in the permit that specifies
the upper and/ or lower range for each parameter that has been shown to correlate to
compliance with the PM limit through stack testing. Waukegan at pp. 20-21; In the
Matter of Dunkirk Power LLC, Order Objecting to Proposed Operating Permit No. II-
2002-02 at 20 (Adm’r July 31, 2003) (“Once the operating ranges have been established
for the ESP operating parameters [based on emission stack tests], operating the ESP
outside of any of these ranges would constitute a violation of the title V permit.”); In the
Matter of Oxy Vinyls, LP, Louisville, Kentucky, Objection to Proposed Part 70 Operating
Permit No. 212-99-TV (Feb. 1, 2001) (“The permit must specify the parametric range or
procedure used to establish that range, as well as the frequency for re-evaluating the
range.”). For example, EPA determined that a proposed Title V permit for Tampa
Electric’s F.J. Gannon Station was deficient because, like the Permit in this case, the
Gannon permit failed to include a parameter range that correlates to an emission rate:

While the permit does include parametric monitoring of

emission unit and control equipment operations in the O &

M plans for these units... the parametric monitoring scheme

that has been specified is not adequate. The parameters to

be monitored and the frequency of monitoring have been

specified in the permit, but the parameters have not been set

as enforceable limits. In order to make the parametric

monitoring conditions enforceable, a correlation needs to be

developed between the control equipment parameter(s) to

be monitored and the pollutant emission levels. The source

needs to provide an adequate demonstration (historical data,

performance test, etc.) to support the approach used. In

addition, an acceptable performance range for each
parameter that is to be monitored should be established.

11



In the Matter of Tampa Electric Co., F.]. Gannon Station, Objection to Proposed Part 70
Operating Permit No. 0570040-002-AV (Sept. 8, 2000) (emphasis added); see also In the
Matter of the Huntley Generating Station, Order Objecting to Operating Permit No. II-
2002-01 at 21-22 (Adm’r July 31, 2003) (same).

The Administrator must object to the Permit because it lacks an enforceable
parametric range for particulate matter emissions. Rather than including such range,
DNR incorrectly states: “There is no official or legal requirement that parametric values
be placed in permits.” As noted above, however, DNR is wrong. The periodic
monitoring rule, and numerous prior EPA decisions regarding Title V permits clearly
require either a parametric range be included in the permit, or a specific process for
determining an enforceable parametric range be included in the permit. As a result of
DNR’s erroneous interpretation of law, the Permit is deficient because it lacks sufficient

monitoring.

IV.The Permit Does Not Incorporate, and the Public Was Not Allowed to Review
and Comment on the Continuous Assurance Monitoring Plan.

There is no dispute that the Blount Street power plant is subject to the
Continuous Assurance Monitoring (“CAM”) rule, 40 C.E.R. pt. 64. The plant is a major
source that is required to obtain a Part 70 permit, it is subject to emission limits on
(among other pollutants) particulate matter, it uses control devices to control particulate
matter emissions, and has potential (pre-control) emissions of particulate matter greater
than 100 tons per year. 40 C.F.R. § 64.2(a). Therefore, pursuant to the CAM rule,

Madison Gas & Electric was required to submit a CAM plan “as part of the application

12



for the renewable of a part 70... permit.” 40 C.F.R. § 64.5(a)(3). It did not do so.
Nevertheless, DNR proposed the permit to EPA. In response to Sierra Club and Clean
Wisconsin’s comment requesting a CAM plan and requesting to be able to review and

comment on the plan as part of the Title V process, DNR stated:

The draft permit requires that the facility submit a
compliance assurance monitoring plan for Boilers 7, 8 and 9,
for DNR approval, within 180 days of the issuance of this
permit renewal. For permitting purposes, the Department
recommends that the CAM plan be an attachment or
addendum to the permit rather than being incorporated into
the permit. This would allow for easier revisions should the
need arise. The CAM rule does not require a permitting
authority to develop CAM plans if a permit applicant fails to
provide an approvable CAM plan. However, the CAM rule
requires a permitting authority to provide monitoring that
satisfies part 70 requirements and a compliance schedule for
providing an approvable CAM plan within 180 days. See
section 40 CFR s. 64.6(e). Note that if an owner or operator
fails to provide an approvable CAM plan within that 180
day compliance schedule, the owner or operator is not in
compliance with 40 CFR part 64. See 40 CFR section
64.6(e)(3).

Ex. Catp. 2.

It appears that DNR misunderstands the requirements of the CAM rule. The
provisions that DNR refers to in 40 C.F.R. § 64.6(e) allow a compliance schedule for the
applicant to submit a CAM plan after the Title V permit is issued, but it only applies
“[i]f the permitting authority disapproves the proposed monitoring...” 40 C.E.R. §
64.6(e). In other words, this provision presumes a CAM plan was submitted with the

application, but disapproved by the permitting authority. The rule does not allow DNR

13



and the applicant to avoid the requirement to submit a CAM plan with the part 70
application entirely.

A complete part 70 permit application must include all “information required by
any applicable requirement,” which includes the CAM plan requirement. 40 C.F.R. §§
70.5(c)(3)(vii) (requiring the application to include all information required by any
applicable requirement), 70.2 (defining applicable requirement to include monitoring
required by CAA §§ 114(a)(3) and 504(b). Most importantly, because the CAM plan is
an “applicable requirement,” it must be included in the permit or the permit cannot be
issued. 40 C.F.R. §§ 70.6(a)(1) and (a)(3)(A) (“Each permit shall contain... All
monitoring and analysis procedures or test methods required under applicable
monitoring and testing requirements, including part 64...”).

Furthermore, Madison Gas & Electric was also required to certify compliance
with “all applicable requirements,” including the requirement of enhanced monitoring
such as the CAM rule. 40 C.F.R. § 70.5(c)(9). Clearly, since the application included no
CAM plan, MG&E's certification was false.

Perhaps most importantly, the public was never able to review the CAM plan, as
a required element of the application. 40 C.F.R. § 70.7(h)(2). Therefore, the Permit
cannot be issued because the application and public participation requirements were
met, which they were not in this case. 40 C.F.R. § 70.7(a)(1) (“A permit, permit
modification, or renewal may be issued only if all of the following conditions have been

met... The permitting authority has received a complete application [and]...the

14



permitting authority has complied with the requirements for public participation under
paragraph (h)...”).

The Administrator must object because the application did not include a CAM
plan, the DNR never reviewed a CAM plan, the public was given no opportunity to
review the CAM plan, and the permit does not incorporate the CAM plan for the
facility. This results in a deficient permit because the Permit completely omits a critical
monitoring requirement and because the public had no opportunity to comment on the

sufficiency of the CAM plan.

V. The Permit Does Not Incorporate, and the Public Was Not Allowed To Review
And Comment On The Startup, Shutdown, and Malfunction Plans and The
Fugitive Dust Control Plans.

When issuing the Permit the DNR relied on the existence and presumed content
of a “plan for periodic internal inspections” and “a plan for periodic internal
inspection... include[ing] the frequency of the inspections and the items to be
inspected.” See e.g., Ex. A § .C.1.b.(4) and (5). However, these plans were not included
in the materials available for public inspection, review, and comment. Nor were they
included in the permit, or reviewed by DNR prior to issuing the permit. Instead, in
response to public comments asking to be able to review and comment on these plans
prior to permit issuance, the DNR responded:

Section NR 439.11, Wis. Adm. Code contains the
requirement to prepare a malfunction prevention and
abatement plan. This requirement is a general permit
condition for direct stationary sources and is located in Part

II of all permits. The facility is required to prepare a plan in
writing. The Department may order any owner or operator

15



to submit the plan for review and approval. The Department
may amend the plan if deemed necessary for malfunction
prevention or the reduction of excess emissions during
malfunctions. There is no requirement that the plan be
included as part of the permit.

Ex.Catp.2.

DNR misses the point. It is not NR 439.11 that requires the plans to be included
in the permit, subject to public notice and comment, and DNR pre-permit review-- itis
the Title V program which requires these procedures. Because DNR is relying on the
inspection plan to ensure compliance with applicable requirements, the plan must be

provided in the application. 40 C.F.R. § 70.5(a)(2) (a complete application must contain

sufficient information to determine all applicable requirements), 70.5(c) (application
cannot “omit information needed to determine the applicability of, or impose, any
applicable requirement...”), 70.5(c)(3)(vi) (application must include any “work practice
standards”). Moreover, the plans constitute a permit requirement because the source is
required to comply with them. Therefore, the plan must be subject to public notice and
comment. 40 C.F.R. § 70.7(h); Waterkeeper Alliance v. EPA, 399 F.3d 486, 503-04 (2nd Cir.
2005) (invalidating EPA regulation that allowed Nutrient Management Plans to be
submitted after public comment and after a NPDES permit was issued); In re RockGen
Energy Center, 8 E.A.D. at 553-54 (remanding permit requirement for a
startup/shutdown plan that was not subject to public notice and review).

Even more disturbing is the fact that DNR is approving the Title V permit
without reviewing the plans. DNR must review all relevant materials (including the

inspection plan) when making the required finding that the proposed permit assures

16



compliance with all applicable requirements. 40 C.F.R. §§ 70.6(a)(1), 70.7(a)(iv); see also
Environmental Defense Center, Inc. v. EPA, 344 F.3d 832, 855-56 (9th Cir.2003)
(“[P]rograms that are designed by regulated parties must, in every instance, be subject
to meaningful review by an appropriate regulating entity to ensure that each such
program [complies with the relevant statutory standard]."); In re RockGen Energy Center,
8 E.A.D. 536, 553-54 (EAB 1999) (remanding DNR permit requirement for a
startup/shutdown plan that was not reviewed by DNR before permit issuance). In this
case DNR purports to rely on the plans to find that the source will comply with “all
applicable requirements,” but never actually reviewed the plans prior to proposing the
Permit to EPA. This results in a deficient permit because there is no assurance that the
plans are appropriate, complete, or adequate to ensure that the source complies with all

applicable requirements. The Administrator must object.

VI. All Monitoring Data and Recordkeeping Must Be Submitted to DNR; It is
Not Sufficient That the Monitoring Results Be Kept At the Source.

The Permit must include all “applicable requirements.” 40 C.F.R. §§ 70.2
(defining applicable requirement to include requirements in the state SIP), 70.6(a)(3).
One “applicable requirement” is Wis. Admin. Code § NR 439.03(1)(b), which expressly

requires the source to “submit the results of monitoring required by the permit... no

less often than every 6 months...” (emphasis added). However, the Permit omits this
requirement; requiring the permittee to merely maintain monitoring results at the
facility. Seee.g., Draft Permit § 1. A.3.c.(2). The requirement to submit monitoring

results is important to Sierra Club and Clean Wisconsin. Unless the permittee submits

17



monitoring results to the DNR, the results are not publicly available. This means that
Sierra Club and Clean Wisconsin are unable to monitor the source’s compliance or
bring enforcement actions. Seee.g.,, US. EPA, “Effective” Limits on Potential to Emit: Issues
and Options, Jan. 31,1996 at p. 11.

Although the SIP provides that DNR may require sufficient summary reporting,
it does not allow DNR to waive the requirement to submit monitoring records
altogether. Wis. Admin. Code §§ NR 407.09(1)(c)3.a.,, NR 439.03(1)(a)(b). Even when
the DNR allows “summary” reporting, the summary must “include sufficient data for
the department to determine whether the source is in compliance with the applicable

requirements...” Id. The Administrator must object.

VIL Conclusion
For the foregoing reasons, the permit fails to meet federal requirements in

numerous ways. These deficiencies require that the Administrator object to issuance of
the permit pursuant to 40 C.F.R. § 70.8(c)(1). Each of the issues raised by Sierra Club
and Clean Wisconsin in this petition result in a deficient permit. Most of the
deficiencies result in unlawful emissions of air pollutants that negatively affect the
health and welfare of Sierra Club and Clean Wisconsin members. Others result in
illegal monitoring and reporting that make it difficult for Sierra Club and Clean
Wisconsin to monitor and enforce air pollution limits applicable to the Blount Street

Generating Station.
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Dated this 30th day of March, 2007.

Attorneys for Sierra Club
GARVEY MCNEIL & MCGILLIVRAY, S.C.

TN CE=

David C. Bender

CLEAN WISCONSIN
Katie Nekola

SIERRA CLUB
Bruce E. Nilles

19



BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of an Air Pollution Control
Operating Permit for Madison Gas & Electric
Company’s Blount Street Generation Station Source 1.D. 113004430

D . .
in Dane County, Wisconsin Permit 113004430-P10

Proposed by the Wisconsin Department of
Natural Resources on February 9, 2007.

CERTIFICATE OF SERVICE

STATE OF WISCONSIN )
) ss
COUNTY OF DANE )

I make this statement under oath and based on personal knowledge. On this day
I caused to be served upon the following persons a copy of Sierra Club and Clean
Wisconsin’s Petition to the United States Environmental Protection Agency regarding

the Blount Street Generating Station, via Certified Mail, Return Receipt Requested:

Stephen L. Johnson

US EPA Administrator

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

P. Scott Hassett
Wisconsin Dept. of Natural Resources Secretary
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101 S Webster St
PO Box 7921
Madison, WI 53707-7921

Blount Street Generating Station
717 E. Main Street
Madison, WI 53701

Madison Gas & Electric Company
133 S. Blair St.

P.O. Box 1231

Madison, WI 53701-1231

Dated: March 30, 2007

U il

Erik Schneider

Signed and sworn to before me
This 30th d f March, 2007.

- Dl

Notary Public, State of Wisconsin
My commission is permanent.
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# 113004430-P10 - Proposed Permit, 2/1/2007

PROPOSED AIR POLLUTION CONTROL OPERATION PERMIT RENEWAL

EIFACILITY NO. 113004430 PERMIT NO. 113004430-P10

TYPE: Part 70-Source Operation Permit

In compliance with the provisions of Chapter 285, Wis. Stats., and Chapters NR400 to NR499, Wis. Adm. Code,

Name of Source: Madison Gas & Electric Co.
Blount Street Generating Station

Street Address: 717 E Main Street
Madison, Dane County, Wisconsin

Responsible Official, & Title: Steven A. Schultz
Executive Director —~ Energy Production

is authorized to operate an electric power generation station in conformity with the conditions herein.

THIS OPERATION PERMIT EXPIRES [s. NR 407.09(1)(b)1, Wis. Adm. Code]DATE WILL BE INSERTED
LPON PERVMIT ISSUANCE.

A renewal application must be submitted at least 6 months, but not more than 18 months, prior to this
expiration date [ss. 285.66(3)(a), Wis. Stats. and NR 407.04(2), Wis. Adm. Code].

No permittee may continue operation of a source after the operation permit expires, unless the permittee submits a
timely and complete application for renewal of the permit [s5.285.66(3), Wis. Stats. and NR 407.04(2), Wis. Adm.
Code].

This authorization requires compliance by the permit holder with the emission limitations, monitoring requirements
and other terms and conditions set forth in Parts I and II hereof.

Dated at Madison, Wisconsin, Draft

STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES
For the Secretary

By Draft
Thomas Roushar
Air Program Supervisor
South Central Region




# 113004430-P10 - Proposed Permit, 2/1/2007

Preamble

An Asterisk "*" throughout this document denotes legal authority, limitations and conditions which are not federally
enforceable.

Concurrent Permit Actions Performed as Part of the Review and Issuance of Permit 113004430-P10:

Revised Operation Permits Issued in Conjunction with Permit 113004430-P10 Under ss. NR 407.11,407.12
407.13 and/or 407.14, Wis. Adm. Code: 113004430-P01.

b

Applicable provisions from the following permits, orders, etc., are adopted, under ss. 285.65(3), Wis.
Stats., NR 406.11(1)(c) and (d), NR 407.09(2)(d) and NR 407.15(3) and (4), Wis. Adm. Code, by
Permit 113004430-P10 which then becomes the primary enforceable document: Administrative
Orders 1A-72-13-03, 1A-72-13-03A, IA-72-13-03B and Operation Permit 113004430-P01.

Stack and Process Index:

Boiler B20, Stack S14 -  NG/Distillate Fuel Oil Boiler Rated at 175 mmBtu per hour - Installed 1964
(Acid Rain Unit 11)

Boiler B21, Stack S11 -  Natural Gas/Distillate Fuel Oil Boiler Rated at 112 mmBtu per hour - Installed

1968

Boiler B22, Stack S11-  Natural Gas/Distillate Fuel Oil Boiler Rated at 112 mmBtu per hour - Installed

1968

Boiler B23, Stack $12 - Natural Gas/Distillate Fuel Oil Boiler Rated at 300 mmBtu per hour - Installed
1968

(Acid Rain Unit 3)
Boiler B25, Stack S13 - NG Boiler Rated at 268.8 mmBtu per hour - Installed 1938

(Acid Rain Unit 5)

Boiler B26, Stack S13

NG Boiler Rated at 275 mmBtu per hour - Installed 1943
(Acid Rain Unit 6)

Boiler B27, Stack S14 - Natural Gas/Coal Boiler - Rated at 332 mmBtu/hr - Installed 1949
(Acid Rain Unit 7)

Boiler B28, Stack S15 - Natural Gas/Coal Boiler - Rated at 544 mmBtu/hr - Installed 1957
(Acid Rain Unit 8)

Boiler B29, Stack S16 - Natural Gas/Coal Boiler - Rated at 544 mmBtu/hr - Installed 1961
(Acid Rain Unit 9)

Process P31, Stack S31 - Natural Gas/Propane Generator Rated at 1.2 MW Power Output, 18.0 mmBtu per
Hour Heat Input - Installed 1969

Process P32, Stack S32 - Alternate Fuel Receiving Building - Installed 1979

Process P33, Stack S33 - Three Natural Gas Generators Total Rating of 787.5 kW Power Output, 11.8
mmBtu per Hour Heat Input - Installed 1987

Process P34, Stack S34 - Emergency Diesel Generator rated at 600 kW- Installed 1999

Process F01, Fugitive-  Coal Thawing and Railcar and Truck Unloading - Installed Pre- 1961

Process P01 Stack S01 - Coal Thawing Burners - Maximum Rated Heat Input Capacity 40.0 mmBtu/hr -
Installed Pre- 1961

Process F02, Fugitive -  Outdoor Coal Storage and Coal Pile Maintenance - Installed Pre 1961

Process F03, Fugitive -  Coal Reclaim

Process F05, Fugitive -  Ash Silo No. 1 Unloading - Installed Pre-1961

Process P60, Stack S60 - Ash Silo No. 2 Unloading - Installed Pre-1961

Process P0S, Stack S05 - Ash Transfer From Boiler House to Ash Silo No. 1 - Installed Pre-1961

Process P06, Stack S06 - Ash Transfer From Boiler House to Ash Silo No. 2 - Installed Pre-1961

Process F07, Fugitive -  Facility Wide Solvent Use - Installed 1930

Process F08, Fugitive -  Vehicle Traffic Areas

Process F09, Fugitive -  Particulate Matter Fallout

i
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Insignificant Emissions Units:

Maintenance of Grounds, Equipment, and Buildings

Fuel Oil Storage Tanks ( < 10,000 gal )

Stockpiled Contaminated Soils

Demineralization and Oxygen Scavenging of Water for Boilers

Purging of Natural Gas Lines

Boiler, Turbine, and HVAC System Maintenance

Pollution Control Equipment Maintenance

Internal Combustion Engines Used for Warehouse and Material Transfer
Fire Control Equipment

Janitorial Services

Office Activities

Convenience Water Heating

Convenience Space Heating ( < 5 mil BTU/hr )

Boiler Pulverizer Coal Scale Exhaust Fans

Cold solvent parts cleaners less than 28" x 48"

Maintenance Shop Welding Hood

Maintenance Paint Booth

Laboratory Hood & Chemicals

Misc. Boiler & Turbine Steam Vents and Valves

CEMS Calibration Gases

Coal Dust Suppression Equipment and Chemicals

Combustion of Oil Soaked Adsorbents in Boilers 8 & 9

Power Transformers (< 50 ppm PCB oils)

Electric Substation Circuit Breakers, Capacity

500,000 gallon Fuel Oil Storage Tank

General Office Facility Space and Water Heating (each < 5.0 mmBTU/hour input)
General Print Shop and non Heatset Sheet Printing Operation (MG&E business only)
MG&E Vehicle Compressed Natural Gas Fueling System

Electric Turbine/Generator Set Oil Tank Vents and Vapor Extractors
Small storage piles of sand, gravel, soils and miscellaneous materials
Miscellaneous building HVAC and Exhaust vents

Plumbing vents

Acid and caustic storage tanks for boiler demineralization

Combustion of boiler cleaning wastes

Coal feeder exhaust fans

Generator hydrogen and carbon dioxide venting

Combustion of miscellaneous nonhazardous waste oil and petroleum soaked adsorbents generated on site.
20 KW natural gas fired emergency generator for the CEMS shelter

Permit Shield Unless precluded by the Administrator of the USEPA, compliance with all emission limitations in
this operation permit is considered to be compliance with all emission limitations established under ss. 285.01 to
285.87, Wis. Stats., and emission limitations under the federal clean air act, that are applicable to the source if the
permit includes the applicable limitation or if the Department determines that the emission limitations do not apply.
The following emission limitations were reviewed in the analysis and preliminary determination and were
determined not to apply to this stationary source:

Boilers B20, B21 and B22 are not subject to the new source performance standards for fossil fuel fired steam
generators of ss. NR 440.19 and NR 440.20, Wis. Adm. Code and their federal NSPS counterparts found in 40
C.F.R. Part 60 because each of their heat input ratings are less than 250 mmBtu per hour and they were constructed
before August 17, 1971 and not modified or reconstructed after that date. Boilers B20, B21 and B22 are not subject
to the new source performance standards for industrial-commercial-institutional steam generating unit (greater than
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100 mmBtu/hr) of s. NR 440.205, Wis. Adm. Code because they were installed prior to June 19, 1984. Boilers
B20, B21 and B22 are exempt from the requirements of s. NR 445.05, Wis. Adm. Code, pursuant to ss. NR
445.05(1)(c)1., 3)(0)1., (4)(c)1., and (4r)(b)1., Wis. Adm. Code. because they burn only group I virgin fossil fuels

Boilers B23, B25 and B26 are not subject to the new source performance standards for industrial-commercial-
institutional steam generating unit (greater than 100 mmBtu/hr) of s. NR 440.205, Wis. Adm. Code and their federal
NSPS counterparts found in 40 C.F.R. Part 60 because they were installed prior to June 19, 1984 and not modified
or reconstructed after that date. Boilers B23, B25 and B26 are not subject to the new source performance standards
for fossil fuel fired steam generators of ss. NR 440.19 and NR 440.20, Wis. Adm. Code because they were
constructed before August 17, 1971and not modified or reconstructed after that date. Boilers B23, B25 and B26 are
exempt from the requirements of s. NR 445.05, Wis. Adm. Code, pursuant to ss. NR 445.05(1)(c)1., (3)(c)1.,
(4)(c)1., and (4r)(b)1., Wis. Adm. Code. because they burn only group I virgin fossil fuels

Boilers B27, B28 and B29 are not subject to the new source performance standards for fossil fuel fired steam
generators of ss. NR 440.19 and NR 440 20, Wis. Adm. Code because they were constructed before August 17, 1971
and not modified or reconstructed after that date. Boilers B27, B28 and B29 are exempt from the requirements of s.
NR 445.05, Wis. Adm. Code, pursuant to ss. NR 445.05(1)(c)1., (3)(c)1., (4)(c)1., and (4r)(b)1., Wis. Adm. Code.
when firing only group I virgin fossil fuels without any alternate fuels. Boilers B27, B28 and B29 are exempt from
the requirements of s. NR 445.05, Wis. Adm. Code, whenever firing only group 2 virgin fossil fuels without any
alternate fuels and the emissions are vented from stacks (S14, S15 and S16 respectively) which each have a height
approved by the Department, pursuant to ss. NR 445.05(1)(c)2., (3)(c)2., (4)(c)2., and (4r)(b)2., Wis. Adm. Code.

Boilers B28 and B29 emissions from combustion by wood only, without any alternate fuel, are exempt from the
emission limits for Table 3 of s. NR 445.04 substances, provided the combustion units operate with good
combustion technology. Good combustion technology means that technology which provides for a minimization of
emissions of hazardous air contaminants listed on Table 3, pursuant to s. NR 445.05(3)(c)6., Wis. Adm. Code.

Boilers B20 through B22 are subject to National Emission Standards for Hazardous Air Pollutants for Industrial,
Commercial, and Institutional Boilers and Process Heaters. Although these units are subject to the NESHAPS for
industrial boilers, the Federal Register issued September 13, 2004 does not have specific limitations for new or
existing gas or liquid fuel fired units that need to be included in the renewal permit.

Boilers B23 through-B29 are not subject to National Emission Standards for Hazardous Air Pollutants for
Industrial, Commercial, and Institutional Boilers and Process Heaters - Electric utility steam generating units are not
subject to the final rule. An electric utility steam generating unit is a fossil fuel-fired combustion unit of more than 25
megawatts that serves a generator that produces electricity for sale. A fossil fuel-fired unit that cogenerates steam and
electricity and supplies more than one-third of its potential electric output capacity and more than 25 megawatts
electrical output to any utility power distribution system for sale is considered an electric utility steam generating
unit. Non-fossil fuel-fired utility boilers and electric utility steam generating units less than 25 megawatts are covered
by the final rule.

Part I The headings for the areas in the permit are defined below. The legal authority for these limitations or
methods follows them in [brackets].

Pollutant -- This area will note which pollutant is being regulated by the permit.

Limitations -- This area will list all applicable emission limitations that apply to the source, including case-by-
case limitations such as Latest Available Control Techniques (LACT), Best Available Control Technology
(BACT), or Lowest Achievable Emission Rate (LAER). It will also list any voluntary restrictions on hours of
operation, raw material use, or production rate requested by the permittee to limit potential to emit.

Compliance Demonstration -- The compliance demonstration methods outlined in this area may be used to
demonstrate compliance with the associated emission limit or work practice standard listed under the
corresponding Limitations area. The compliance demonstration area contains limits on parameters or other
mechanisms that will be monitored periodically to insure compliance with the limitations. The requirement to
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test as well as initial and periodic test schedules, if testing is required, will be stated here. Notwithstanding the
compliance determination methods which the owner or operator of a sources is authorized to use under ch. NR
439, Wis. Adm. Code, the Department may use any relevant information or appropriate method to determine a
source's compliance with applicable emission limitations.

Reference Test Methods, Recordkeeping, and Monitoring Requirements -- Specific EPA Reference test methods
or other approved test methods will be contained in this area and are the methods that must be used whenever
testing is required. A reference test method will be listed even if no testing is immediately required. Also
included in this area are any recordkeeping requirements and their frequency and reporting requirements.
Accuracy of monitoring equipment and frequency of monitoring shall meet, at a minimum, the requirements of
ss. NR 439.055(3) and (4), Wis. Adm. Code, as specified in Part II of this permit.

Condition Type -- This column will specify other conditions that are applicable to the entire facility that may not
be tied to one specific pollutant.

Conditions -- Specific conditions usually applicable to the entire facility or compliance requirements.

Compliance Demonstration -- This area contains monitoring and testing requirements and methods to
demonstrate compliance with the conditions.

PART II -- This section contains the general limitations that the permittee must abide by. These requirements are
standard for most sources of air pollutants so they are included in this section with every permit.
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Edward R. Garvey

GARVEY MCNEIL & Kathleen G. McNeil
MCGILLIVRAY, S.C. Pamela R. McGillivray

Christa O. Westerberg
ATTORNEYS AT LAw David C. Bender

Carlos A. Pabellon

Of Counsel:
Peter E. McKeever

August 18, 2006
VIA CERTIFIED MAIL and ELECTRONIC MAIL
Bradford Pyle
Wisconsin Department of Natural Resources
South Central Region

3911 Fish Hatchery Road
Fitchburg, W1 53711

Re: Comments on the Proposed Draft Title V Operating Permit Renewal for
the Blount Street Generating Station, 717 E. Main Street, Madison, Dane
County, Wisconsin, Air Pollution Operation Permit Renewal No.
113004430-P10
Dear Mr. Pyle:

These comments are submitted on behalf of the Sierra Club and Clean Wisconsin,
pursuant to Wis. Stat. ch. 285, Wis. Admin. Code ch. NR 407, and 40 C.F.R. Pt. 70. Ina
cooperative effort with DNR, we are undertaking an effort to review and comment on
permits for large sources of air pollution. As explained below, the proposed permit for
the Blount Street Generating Station (“Blount”) must be modified in a number of ways
to ensure adequate protection or air quality.

L A Permit Shield Is Not Appropriate Unless DNR Has Determined,

Based on Evidence in the Permit Record, That A Requirement Does Not
Apply.

The permit shield included in the Draft Permit inappropriately exempts Boilers

B20 through B29 from the New Source Performance Standard in Wis. Admin. Code §§

634 W. Main Street, Suite 101 @ Madison, WI 53703
Telephone (608) 256-1003 ® Facsimile (608)256-0933 ® www.gmmattorneys.com
&0
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NR 440.19, 440.20, and 440.205. Draft Permit p. iv. DNR claims that this exemption and
accompanying shield is appropriate because the boilers “were constructed before
August 17, 1971, and not modified or reconstructed after that date.” Id. As DNR
suggests, the NSPS standards for fossil-fuel-fired steam generators in NR 440.19, NR
440.20, and NR 440.205 apply to any source that commences construction,
reconstruction, or modification after August 17, 1971, September 18, 1978, and June 19,
1984, respectively. Wis. Admin. Code §§ NR 440.19(1)(c), NR 440.20(1)(a)2., 440.205(1).
A “modification” includes “any physical change in, or change in the method of
operation of, an existing facility which increases the amount of any air pollutant (to
which a standard applies) emitted into the atmosphere by that facility or which results
in the emission of any air pollutant (to which a standard applies) into the atmosphere
not previously emitted.” Wis. Admin. Code § NR 440.02(16) (emphasis added). If the
boilers were modified since any applicable New Source Performance Standard, much
lower emission limits would apply —even if the boilers were “constructed” before 1971.
DNR makes no determination in the Analysis and Preliminary Determination
(“PD”) or public record for the Draft Title V Permit whether the boilers at Blount have
been “modified” since 1971, 1978, or 1984. Even if it did, DNR has no basis for such a
determination because it has not reviewed all historic physical changes to the facility to

determine if any resulted in an emission rate increase. See Wis. Admin. Code § NR
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440.14(1). Therefore, DNR must either remove the permit shield from the permit or
conduct a thorough investigation into all historic physical and operational changes at
the facility and determine that none resulted in an emission rate increase. Additionally,
the permit shield appears to shield boilers B21 and B22 from the NESHAP for industrial
boilers. Draft Permit p. iv. This should be removed. The NESHAP does apply to the

boilers, even if the NESHAP does not contain permit limits at this time.

Il.  The Draft Permit Must Be Modified to Comply With the Credible
Evidence Rule.

The U.S. EPA and citizen suit litigants have the authority to bring enforcement
actions “on the basis of any information available to the Administrator.” 42 U.S.C. § 7413
(emphasis added). This has been interpreted to mean any “credible evidence” that a
court would accept. Sierra Club v. Pub. Serv. Co. of Colorado, Inc., 894 F.Supp. 1455
(D.Colo. 1995) (neither CAA nor its implementing regulations limit the evidence of
compliance or noncompliance to the methods set forth in a permit); Credible Evidence
Revisions, 62 Fed. Reg. 8314 (Feb. 24, 1997); U.S. EPA Region 9 Title V Permit Review
Guidelines, Sept. 9 1999, p. lII-46. U.S. EPA has stated that this means that “any credible
evidence can be used to show a violation of or, conversely, demonstrate compliance
with an emissions limit.” Id. Permit language may not exclude the use of any data that

may provide credible evidence. Id. The U.S. EPA views permit conditions providing
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enumerated compliance test methods as tacitly excluding the use of other data to
demonstrate compliance or noncompliance. This tacit exclusion violates the credible
evidence rule. “The permit must specify the source’s obligations for monitoring in a
way that does not establish an exclusive link between the test method and the emissions
limit.” Id.

The Draft Permit contains numerous conditions which violate the credible
evidence rule by specifying certain types of data to be used to determine compliance.
“Permit language may not [s]pecify that only certain types of data may be used to
determine compliance.” Id. Identifying such data is not necessary according to the U.S.
EPA. “In general, the permit should simply tell the source what it must do . . . It is not
necessary to say that a term assures compliance or that an activity is required to assure
compliance.” Id. at I11-47; see also Credible Evidence Revisions, 62 Fed. Reg. 8314; 40 CE.R.
§ 51.212; 40 C.F.R. § 52.23.

The Draft Permit divides permit provisions into separate columns for: (1)
pollutant; (2) limitation; (3) compliance demonstration; and (4) reference test methods,
recordkeeping, and monitoring requirements. See Draft Permit pp. iv-v. The Preamble
to the Draft Permit states that the “Compliance Demonstration” provisions (column “b”
throughout the Draft Permit) lists the methods that “may be used to demonstrate

compliance with the associated emission limit or work practice standard...” Draft
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Permit at p. v. This provision impermissibly enumerates the evidence that “may be
used” to determine compliance. Because this language has the potential to be
interpreted as limiting the evidence that can be used to enforce the Permit’s limits to
only those items listed in the “Compliance Demonstration” column, it violates the
credible evidence rule.

The fact that the Draft Permit defines “Compliance Demonstration” twice further
adds to the problem. See Draft Permit at p. v. The second definition states that the
“Compliance Demonstration” column of the permit “contains monitoring and testing

requirements and methods to demonstrate compliance with the conditions.” This

provision further appears to limit the “methods to demonstrate compliance” to only

those methods specifically listed in column “b” of the Permit. Again, this violates the
credible evidence rule by drawing an exclusive link between the identified monitoring
requirements in column “b” and compliance with the applicable limits. Additionally,
throughout the Draft Permit, DNR states that the compliance demonstration method
required for each pollutant “shall be conducted to demonstrate compliance with the
[specific] emission limit...” See e.g., Draft Permit § 1.C.1.b.(1).

DNR attempts to account for the Credible Evidence Rule by including the
following statement in the permit:

Notwithstanding the compliance determination methods
which the owner or operator of a source is authorized to use
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under ch. NR 439, Wis. Adm. Code, the Department may use
any relevant information or appropriate method to
determine a source’s compliance with applicable emission
limitations.

Draft Permit at p. v (emphasis added). There are two problems with this apparent

attempt to comply with the credible evidence rule:

IIL

1)

The sentence refers to the compliance demonstration methods in Wis.
Admin. Code ch. 439, rather than those in the permit. It appears that DNR
meant to say that “notwithstanding the provisions of this permit, any
relevant information may be used to enforce applicable permit limits.” In
other words, the provision allowing DNR to use any evidence despite NR
439 does not cure the provisions in the permit, itself, which restrict the
evidence that can be used to prove violations.

The provision states that “the Department may use any relevant
information...” By only noting the DNR’s ability to use any relevant
evidence, the Draft Permit implies that U.S. EPA and citizens do not have
the same ability. The credible evidence rule does not allow the DNR to
limit EPA or citizens’ ability to use any credible evidence. Therefore, the
carve-out for DNR enforcement authority fails to cure the credible
evidence problems in the permit.

The Permit Must Establish Compliance Demonstration Requirements
that Ensure Continuous Compliance With Emission Limits.

The permit should explicitly state that a violation of a “compliance

demonstration” provision is a violation the underlying emission limit. See Wis. Admin.

Code §§ NR 407.09(1)(c)(1)b. (monitoring must ensure compliance with reliable data for

the relevant time period), NR 407.09(4)(a)1. (all operating permits shall contain

compliance requirements “sufficient to assure compliance with the terms and
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conditions of the permit”).1 Moreover, the permit must establish a method to ensure
continuous compliance with all permit limits. 40 C.F.R. §§ 70.6(a)(3)(i)(B); Wis. Admin.
Code § NR 407.09(1)(c)1.b.

The “periodic monitoring rule,” 40 C.F.R. § 70.6(a)(3)(i)(B),
requires that “[w]here the applicable requirement does not
require periodic testing or instrumental or noninstrumental
monitoring (which may consist of record keeping designed
to serve as monitoring), [each title V permit must contain]
periodic monitoring sufficient to yield reliable data from the
relevant time period that are representative of the source’s
compliance with the permit. . . Such monitoring
requirements shall assure use of terms, test methods, units,
averaging periods, and other statistical conventions
consistent with the applicable requirement.

In the Matter of Midwest Generation, LLC, Waukegan Generation Station, Order Responding
to Petitioner’s Request That the Administrator Object to Issuance of a State Operating
Permit at p. 19 (September 22, 2005) (hereinafter “Waukegan”) (citing 69 Fed. Reg. at
3202, 3204 (Jan. 22, 2004)); see also, Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir.
2000); Carraway, Candace, U.S. EPA Office of Air Quality Planning and Standards, How
Do I Review Each Applicable Requirement for Adequate Periodic Monitoring? at p. 2 (June

2000).

" Note that a source’s failure to comply with the ‘compliance demonstration’ permit provisions will also constitutes
a violation of the monitoring requirement, in addition to a violation of the emission limit. Wis. Admin. Code § NR
407.09(1)(H)1. (“permittee has the duty to comply with all conditions of the permit” (emphasis added)).
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The permit must contain enforceable parametric monitoring ranges for
particulate matter controls. The underlying SIP limits for the boilers, in NR 415.06, do
not include a monitoring requirement, the Title V permit’s compliance demonstration
provisions must be sufficient to yield continuous data from which the source’s
compliance can be determined at any given point in time. 40 C.EF.R. §§ 70.6(a)(3)(i)(B);
Wis. Admin. Code § NR 407.09(1)(c)1.b.

The Draft Permit requires the use of a cyclone collector and Electrostatic
Precipitator (“ESP”) as the method to demonstrate compliance with the permit limits
for PM applicable to boilers B27, B28 and B29. Draft Permit §§ 1.C.1.b.(2), LE.1.(b)(2).
The Draft Permit also requires the source to monitor the primary voltage, secondary
voltage, primary current in amps, and secondary current in amps. Draft Permit §§
1.C.1.b.(3), LE.1.b.(3). However, the Draft Permit fails to “include a correlation between
these measurements and compliance with the PM emission limitations." Waukegan,
supra, p. 20; see also In Re Port Hudson Operation Georgia Pacific, Petition No. 6-03-01, at
pages 37-40 (May 9, 2003) (“Georgia Pacific”); In Re Doe Run Company Buick Mill and
Mine, Petition No. VII-1999-001, at pages 24-25 (July 31, 2002) (“Doe Run”).

US. EPA has determined that if opacity is used as a surrogate for continuous PM
monitoring, the permit must specify the opacity range that shows PM compliance based

on stack testing. Waukegan at pp. 20-21. Alternatively, if ESP parameters are used,
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USEPA has consistently required the permit to specify the upper and/ or lower range
for each parameter that has been shown to correlate to compliance with the PM limit
through stack testing. Id.; In the Matter of Dunkirk Power LLC, Order Objecting to
Proposed Operating Permit No. 11-2002-02 at 20 (Adm'r July 31, 2003) (“Once the
operating ranges have been established for the ESP operating parameters [based on
emission stack tests], operating the ESP outside of any of these ranges would constitute
a violation of the title V permit.”); In the Matter of Oxy Vinyls, LP, Louisville, Kentucky,
Objection to Proposed Part 70 Operating Permit No. 212-99-TV (Feb. 1, 2001) (“The
permit must specify the parametric range or procedure used to establish that range, as
well as the frequency for re-evaluating the range.”).2 In other words, if the permit relies
on parametric monitoring, it must specify the monitoring range that equates to
compliance such that any deviation from the range is a violation of the underlying
permit limit.

U.S. EPA determined that a proposed Title V permit for Tampa Electric’s F.].
Gannon Station was deficient because, like the Draft Permit for Blount, the Gannon
permit failed to include a parameter range that correlates to an emission rate:

While the permit does include parametric monitoring of
emission unit and control equipment operations in the O &

M plans for these units... the parametric monitoring scheme
that has been specified is not adequate. The parameters to

2 These USEPA decisions are based on 40 C.F.R. § 70.06(a)(1), and any modification to USEPA’s interpretation of
40 CF.R. § 70.6(c) would not change the requirement to correlate a parameter range and the emission rate.
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be monitored and the frequency of monitoring have been
specified in the permit, but the parameters have not been set
as enforceable limits. In order to make the parametric
monitoring conditions enforceable, a correlation needs to be
developed between the control equipment parameter(s) to
be monitored and the pollutant emission levels. The source
needs to provide an adequate demonstration (historical data,
performance test, etc.) to support the approach used. In
addition, an acceptable performance range for each
parameter that is to be monitored should be established.

In the Matter of Tampa Electric Co., F.]. Gannon Station, Objection to Proposed Part 70
Operating Permit No. 0570040-002-AV (Sept. 8, 2000) (emphasis added); see also In the
Matter of the Huntley Generating Station, Order Objecting to Operating Permit No. II-
2002-01 at 21-22 (Adm’r July 31, 2003) (same). Therefore, the DNR must establish a
parametric monitoring rage that correlates to compliance in the permit and specify that
a violation of that range is a violation of the underlying PM limit.

Additionally, the Permit should contain the requirements of the Compliance
Assurance Monitoring Rule. 40 C.F.R. pt. 64. The Draft Permit does not include a CAM

plan, and there was no opportunity for public review of the CAM plan.

IV. The Permit Must Incorporate, and The Public Must Be Allowed To
Review And Comment On, The Startup, Shutdown, and Malfunction
Plans (Malfunction Prevention Plan) and The Fugitive Dust Control
Plans.

Throughout the permit, DNR relies on a “plan for periodic internal inspections”

and requires the source to prepare and follow “a plan for periodic internal inspection...
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include[ing] the frequency of the inspections and the items to be inspected.” Seee.g.,
Draft Permit § I.C.1.b.(4) and (5). In other words, rather than establishing monitoring
requirements in the permit for internal inspections, the Draft Permit proposes to allow
the source to establish the necessary monitoring plan up to 60 days after the final permit
is issued. First, if DNR is relying on the inspection plan to ensure compliance, as the

Draft Permit appears to do, the plan must be provided in the application. 40 CF.R. §

70.5(a)(2) (a complete application must contain sufficient information to determine all
applicable requirements), 70.5(c) (application cannot “omit information needed to
determine the applicability of, or impose, any applicable requirement...”), 70.5(c)(3)(vi)
(application must include any “work practice standards”).

Second, DNR must determine that the permit requirements (including the

inspection plan) assure compliance with all applicable requirements. 40 C.F.R. §§

70.6(a)(1), 70.7(a)(iv). DNR cannot possibly rely on the plan for DNR’s conclusion that
the monitoring-- including the plan-- assures compliance with all requirements, when
DNR has not yet reviewed the plan. See Environmental Defense Center, Inc. v. EPA, 344
F.3d 832, 855-56 (9th Cir.2003) (“[P]rograms that are designed by regulated parties
must, in every instance, be subject to meaningful review by an appropriate regulating
entity to ensure that each such program [complies with the relevant statutory

standard]."); In re RockGen Energy Center, 8 E.A.D. 536, 553-54 (EAB 1999) (remanding
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DNR permit requirement for a startup/shutdown plan that was not reviewed by DNR
before permit issuance).

Third, because compliance with the plan constitutes a permit requirement —
effectively incorporating the plan by reference into the permit-- the plan must be subject
to public notice and comment. The public cannot comment on the sufficiency of the
permit, which incorporates the plan, when the plan is not part of the permit record. 40
C.E.R. § 70.7(h); see e.g., Waterkeeper Alliance v. EPA, 399 F.3d 486, 503-04 (2rd Cir. 2005)
(invalidating EPA regulation that allowed Nutrient Management Plans to be submitted
after public comment and after a NPDES permit was issued); In re RockGen Energy
Center, 8 E.A.D. at 553-54 (remanding permit requirement for a startup/shutdown plan
that was not subject to public notice and review).

Therefore, DNR must require the source to provide the inspection plan with its
application, DNR must review the plan to determine that it assures compliance, and
must allow the public an opportunity to review and comment on the plan before

incorporating the plan into the final permit.

V.  All Monitoring Data and Recordkeeping Must Be Submitted to DNR; It
is Not Sufficient That the Monitoring Results Be Kept At the Source.

The permit should explicitly require the source to submit all records of

monitoring results to the DNR. Throughout the permit, DNR only requires that
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monitoring results be maintained at the facility, but fails to require such results be
provided to DNR. Seee.g., Draft Permit § 1.A.3.c.(2). However, Wis. Admin. Code § NR
439.03(1)(b) expressly requires the source to “submit the results of monitoring required
by the permit... no less often than every 6 months...” (emphasis added). There isno
limit on this requirement, but instead, it requires all monitoring results to be submitted.
The applicable SIP regulations provide that DNR may require sufficient summary
reporting, but do not allow DNR cannot waive the requirement to submit monitoring
records altogether. Wis. Admin. Code §§ NR 407.09(1)(c)3.a., NR 439.03(1)(a)(b). Even
when the DNR allows “summary” reporting, the summary must “include sufficient
data for the department to determine whether the source is in compliance with the
applicable requirements...” Id. In other words, all information necessary to determine
compliance with every applicable requirement must be contained within the summary
report. If DNR would have to ask for additional information to determine compliance,
the reporting is insufficient.

The requirement to submit monitoring records is not a mere formality. Without
the records submitted to DNR, and therefore publicly available, the public cannot
monitor the source’s compliance or bring enforcement actions. Seee.g., U.S. EPA,
“Effective” Limits on Potential to Emit: Issues and Options, Jan. 31,1996 at p. 11. Unless the

actual results of continuous monitoring (i.e., the volts and current of the ESP) are
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submitted, the public has no way to determine whether the source is in compliance.
Additionally, the public cannot determine if the source is complying with monitoring
and recordkeeping if the source does not supply the results to the DNR. Because the
records are not submitted to DNR, the public has no way to determine whether
additional violations occurred, but were undetected by the permittee because the
monitoring records are not submitted to DNR and publicly available. For example, as
part of the cooperative agreement between MG&E and DNR, a third-party audit of the
Blount facility’s records discovered a number of monitoring and recordkeeping
violations that the company and DNR had not discovered through the records
submitted to DNR. MG&E Baseline Report 2003 pp. 28-43 (available at

http:/ / www.mge.com/images/PDF/ECA /BaselineReport.pdf). Clearly, the reporting

requirements in the permit were insufficient to assure compliance and did not indicate
to DNR that the facility was in violation of monitoring and recordkeeping requirements.
This must be changed and the final permit must require submission of all required
monitoring results and other record keeping requirements.

Thank you again for the opportunity to provide these comments. If you have
any questions, or if you would like any additional information that we can provide,

please do not hesitate to contact us.
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Very Truly Yours,

GARVEY MCN MCGILLIVRAY, S.C.

David C. Bender
Attorneys for Sierra Club and Clean
Wisconsin

cc: Kevin Kessler, WDNR
Lloyd Eagan, WDNR
Eileen Pierce, WDNR
Thomas Roushar, WDNR
Jeffrey Hanson, WDNR
Marcia Penner, WDNR



MEMOR~NDUM

DATE: February 1, 2007 FILE REF: 4560
TO: Thomas Roushar (SCR) - WDNR Air Management Program
FROM: Brad Pyle (NER) & Y. Su (SCR) /s/ — WDNR Air Management Program

SUBJECT: Summary of and Responses to Public Comments on the Air Pollution Control Permit
Application for Air Pollution Operation Permit Renewal No. 113004430-P10 for MG&E
Blount Street Station.

On Tuesday, November 8, 2006 at 5:30 pm, DNR held a public hearing concerning the proposed Air
Pollution Operation Permit Renewal No. 113004430-P10 for the Madison Gas and Electric Blount Street
Generating Station. DNR was represented at the hearing by Bradford Pyle and Marcia Penner. 28
appearance slips were filed at the hearing, 4 in favor, 12 opposed, 7 as interest may appear, and 5 did
not check any box.

DNR has carefully reviewed and considered all comments it has received. This memo summarizes and
responds to all written comments received during the 30 day public comment period, and verbal
comments received at the public hearing for this permit.

Calculations for alternate fuels

Comment: MGE requests that the compliance demonstration for permit condition H.1.b.(2) be changed
from daily to monthly.

Response: Change made as requested.

Process P60 alternate operating scenario

Comment: MGE requests that the permit header for process P60 be corrected to read “alternative
requirements for unloading ash silo 2",

Response: Change made as requested.

Fuel Ash

Comment: MG&E requests that fuel ash from other facilities that meets the definition of coal be allowed
as fuel. .

Response: On Dec. 19, 2006, MGE informed DNR that the company no longer wishes to burn fuel ash.
As such, no further response is needed.

Allowable wood fuels

Comment- MG&E requests that the good wood combustion restriction for glued, treated, or coated wood
be changed. They are concerned that it may be impossible to ensure that wood fuels are not glued,
treated, or coated “in any way".

Response: The permit uses the exact wording from DNR good wood combustion technology guidance
and correspondence from MG&E, so no change is proposed. Please see Condition |.F.2.a.(1 )(c) of the
Permit for additional options related to obtaining approval for allowable wood fuels. DNR will use
reasonable discretion in determining compliance with this requirement when there are incidental amounts
of glued, treated, or coated wood fuels.

Facility emissions

Comment: After our preliminary determination (PD) document was completed and signed on July 10,
2008, the company submitted revised emission rates for criteria and hazardous air pollutant emissions,
with a request to use them in our review of this permit renewal.

Response: While DNR recognizes the efforts to more accurately represent the emissions from the source,
the preliminary determination remains unchanged. DNR does not believe that any of the applicable
requirements change as a result of the rate revisions, but a review of the rates will next occur when this
permit is revised or renewed in future.
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Permit shield

Comment: Sierra Club and Clean Wisconsin suggest that the content of the permit shield should have
been reviewed for this renewal

Response: The company certifies that its renewal application is true, accurate and complete. The
Department relies on this certification for its determination of how the permit shield applies to the
company.

Credible evidence

Comment: Sierra Club and Clean Wisconsin believe there is language in the permit that has the potential
to be interpreted as limiting evidence that can be used to enforce the permit limits to only those listed in
the compliance demonstration column of the permit.

Response: The credible evidence rule gives EPA and citizens the ability to sue based on evidence they
have, independent of the language in the permit. The Department believes that the sentence
"Notwithstanding the compliance determination methods which the owner or operator of a source is
authorized to use under ch. NR 439, Wis. Adm. Code, the Department may use any relevant information
or appropriate method to determine a source's compliance with applicable emission limitations” on Page
3 of the Draft Permit adequately addresses the comments about the credible evidence rule.

Compliance demonstration requirements for continuous compliance

Comment: Sierra Club and Clean Wisconsin comment that the particulate limit monitoring requirements
are insufficient. Operating control devices, monitoring opacity and conducting biennial emission stack
testing do not ensure that the source is meeting the limit.

Response: Periodic monitoring is an acceptable method for ensuring compliance under s. NR
407.09(1)(c)1.b., Wis. Adm. Code. Continuous compliance monitoring is not necessary unless required
by an underlying applicable requirement (such as requirements to install and operate continuous
emission monitors (CEMs)). The original Title V permit issued to the facility contained many of the
monitoring requirements in the renewal of the Title V permit for the facility. No objections were raised by
the public or USEPA with regard to the adequacy of the monitoring requirements in Permit No.
113004430-P01 when it was issued.

Parametric monitoring

Comment: The permit should require an enforceable parameter range.

Response: There is no official or legal requirement that parametric values be placed in permits. EPA
suggests placing such values in compliance assurance monitoring (CAM) plans when appropriate.

Plans

Comment: Sierra Club and Clean Wisconsin comment that the draft permit requires a compliance
assurance monitoring (CAM) plan. They believe that the plan should be a part of the permit so that the
public can comment on the plan.

Response: The draft permit requires that the facility submit a compliance assurance monitoring plan for
Boilers 7, 8 and 9, for DNR approval, within 180 days of the issuance of this permit renewal. For
permitting purposes, the Department recommends that the CAM plan be an attachment or addendum to
the permit rather than being incorporated into the permit. This would allow for easier revisions should the
need arise. The CAM rule does not require a permitting authority to develop CAM plans if a permit
applicant fails to provide an approvable CAM plan. However, the CAM rule requires a permitting authority
to provide monitoring that satisfies part 70 requirements and a compliance schedule for providing an
approvable CAM plan within 180 days. See section 40 CFR s. 64.6(e). Note that if an owner or operator
fails to provide an approvable CAM plan within that 180 day compliance schedule, the owner or operator
is not in compliance with 40 CFR part 64. See 40 CFR section 64.6(e)(3).

Comment: Sierra Club and Clean Wisconsin comment that the draft permit requires a malfunction
prevention and abatement plan. They believe that the plan should be a part of the permit so that the
public can comment on the plan.

Response: Section NR 439.11, Wis. Adm. Code contains the requirement to prepare a maifunction
prevention and abatement plan. This requirement is a general permit condition for direct stationary
sources and is located in Part Il of all permits. The facility is required to prepare a plan in writing. The
Department may order any owner or operator to submit the plan for review and approval. The Department
may amend the plan if deemed necessary for malfunction prevention or the reduction of excess

emissions during malfunctions. There is no requirement that the plan be included as part of the permit.
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Submit all records

Comment: Sierra Club and Clean Wisconsin comment that the permit should require that the source
submit all results of monitoring rather than a summary of results to the DNR.

Response: In lieu of submission of all monitoring results, a summary of the monitoring results may be
submitted to the Department as allowed by s. NR 439.03(1)(b), Wis. Adm. Code. The Department may
require submission of additional information from the company if necessary.

Global Warming
Comment: DNR should regulate carbon dioxide (C02) emissions.
Response: DNR does not regulate C02 emissions because thus far DNR has no such authority to do so.

Efficiency

Comment: The boilers do not make efficient use of the Btu value of the fuels. Cogeneration would
increase the efficiency.

Response: Emission limits are based on heat input to the boilers. DNR promotes voluntary energy
efficiency.

Fine Particulate PM 2.5

Comment: The permit should require a PM 2.5 analysis. The PM 2.5 emissions should be modeled to
ensure their levels do not exceed an ambient air quality standard. There are ambient air quality standards
that are more restrictive that are under consideration in California and Canada. These standards are not
used for this permit action.

Response: DNR has properly implemented EPA guidance regarding PM 2.5 dated October 21, 1997.
DNR is still implementing the 1997 EPA memo, relying on PM10 modeling as a surrogate approach to PM
2.5 for the following reasons: lack of tools to calculate emissions of PM 2.5 and related precursors, an
inability to account for secondarily formed fine particles through chemical reactions in the atmosphere,
and a lack of emission factors. DNR proposed addition of the PM 2.5 ambient air quality standard to ch.
NR 404 of the Wis. Adm. Code, dated July 31, 2003. DNR has not yet completed adoption of this rule,
and therefore cannot require compliance with a PM 2.5 standard because no standard has been created
pursuant to s. 285.21, Wis. Stats.

Comment: DNR needs more protective air standards. DNR needs to reduce air pollution in Madison.
Response: Under the Clean Air Act, EPA establishes air quality standards to protect public health,
including the health of "sensitive” populations such as people with asthma, children, and the elderly.
Madison is an attainment area for all criteria air pollutants. DNR has no authority to reduce air pollution in
Madison as part of this permit action. DNR is working collaboratively with the Dane County Cliean Air
Coalition to go beyond basic standards protection.

Preclude the construction of a cogeneration plant

Comment: Renewal of the permit will preclude the construction and operation of a more efficient
cogeneration plant.

Response: Renewal of the permit for this source will not preclude the construction or operation of another
source for which an air pollution control permit application has been received. Also, it is likely that renewal
of the permit for this source will not preclude the construction of a co-generation plant in the future.
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