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Purpose of this Document

This document provides guidance to States, Tribes, and U.S. Environmental
Protection Agency (EPA) Regions exercising primary enforcement responsibility
under the Safe Drinking Water Act (SDWA). Throughout this document, the
terms “State” or “States” are used to refer to all types of primacy agencies
including U.S. territories, Indian tribes, and EPA regions.

The SDWA provisions and EPA regulations described in this document contain
legally binding requirements.  This document does not substitute for those
provisions or regulations, nor is it a regulation itself.  Thus, it does not impose
legally binding requirements on EPA, States, Tribes, or the regulated
community, and may not apply to a particular situation based upon the
circumstances.  EPA, State, and Tribal decision makers retain the discretion to
adopt approaches on a case-by-case basis that differ from this guidance where
appropriate.  Any decisions regarding a particular facility will be made based
on the applicable statutes and regulations.  Therefore, interested parties are free
to raise questions and objections about the appropriateness of the application
of this guidance to a particular situation, and EPA will consider whether or not
the recommendations or interpretations in the guidance are appropriate in that
situation.  EPA may change this guidance in the future.
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EXEMPTIONS & THE ARSENIC RULE 

EPA’s goal is to have all water systems comply with the 10 ppb arsenic maximum contaminant level
(MCL) by January 23, 2006.  EPA understands, however, that additional time may be necessary for some
systems to comply with the revised MCL, and believes that exemptions under §1416 of the Safe Drinking
Water Act (SDWA) are an appropriate mechanism to provide this additional time.  Exemptions can help
ensure that systems which are unable to comply with the revised arsenic MCL will have the opportunity to
gain the resources or take the steps needed to comply with the rule in an appropriate period of time.  The
use of exemptions will also allow systems time to develop a plan for long-term capacity.  States can act
before the revised arsenic MCL goes into effect and move water systems more expeditiously toward
compliance. 

All public water systems (PWSs) that meet the minimum criteria outlined in the SDWA are eligible for an
exemption of up to three years.  For smaller water systems, exemptions can provide up to nine additional
years beyond the compliance date of the MCL to achieve compliance.  EPA anticipates that States will
grant systems only as much additional time as is needed to build capacity and come into compliance.  

Without exemptions, water systems might not begin to move toward compliance until 2006.  Exemptions
encourage water systems to start down the path to compliance now, so that public health is better
protected.  

Exemptions are administrative tools that States can use in their long-term strategies to build capacity in
drinking water systems.  The use of exemptions gives eligible systems additional time to build capacity in
order to achieve and maintain regulatory compliance, while continuing to provide acceptable levels of
public health protection.

States can use exemptions during the implementation of the Arsenic Rule.  The use of exemptions can
help ensure that systems which are unable to comply with the arsenic MCL by January 23, 2006 will have
the opportunity to gain the resources needed to comply with the rule in an appropriate period of time. 
EPA encourages the use of exemptions as a means of providing additional time to eligible systems.

There are a number of criteria which systems must meet to be eligible for an exemption. First, the State
must have adopted the August 14, 1998 Variance and Exemptions Regulation (63 FR 43835).  Since
some States may choose not to allow exemptions, systems under their jurisdiction will not be able to
obtain an exemption.  For States with exemptions provisions, systems must meet certain eligibility criteria
as outlined in SDWA §1416.  Systems that meet these eligibility requirements may qualify for different
exemption durations depending on system size, arsenic concentrations, system needs, and other State
requirements, if any.  Finally, the State must provide notice and opportunity for a public hearing.  If the
exemption is approved, the State must prescribe a compliance schedule.
 
This document shows how exemptions can be granted in a straightforward and streamlined manner.  It is
divided into 2 sections.  Section 1 explains in a question and answer (Q&A) format how the applicable
laws and regulations can be translated into a workable set of exemption guidelines.  Section 2 is a “How
To” guide demonstrating how straightforward the granting of an exemption can be.  Section 2 also
includes two forms that can simplify the exemption process.  The first form is for systems to use when
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requesting an exemption.  The second form is for States to use when determining whether to grant an
exemption.  Both forms are accompanied by line-by-line instructions that explain the information needed
and the types of paperwork necessary to document an exemption.  
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SECTION 1: EXEMPTION Q&A

1. What is an exemption?

Exemptions are administrative tools that allow water systems additional time to acquire financial
assistance and develop mechanisms necessary to ensure compliance with a drinking water standard. 
PWSs are required to meet the revised arsenic MCL of 10 ppb by January 23, 2006 (40 CFR 141.6(j)). To
avoid noncompliance, exemptions must be issued prior to this date.  If granted an exemption, a PWS
would have up to 3 additional years to comply (January 23, 2009).  Eligible systems serving fewer than
3,300 persons may be granted up to 3 exemption extensions of 2 years each (SDWA §1416(b)(2) and 40
CFR 142.20(b)(2)), allowing up to 9 total years (14 years since the rule was published) to obtain financial
assistance and implement a compliance strategy (January 23, 2015). 

This Q & A document explains what States need to consider in granting exemptions and suggests a
simple, straightforward, and effective manner in which States can document their decisions regarding
exemptions.

2. Which systems are eligible for exemptions?

A system is eligible for an exemption from the arsenic MCL if, at a minimum, it meets all four of the
following criteria (40 CFR 142.20(b) and SDWA §1416(a)):

1. “Due to compelling factors,” (40 CFR 142.50) the PWS is unable to achieve compliance
by January 23, 2006 through any means, including treatment or developing an alternative
source of water supply.

2. The PWS “was in operation” by January 23, 2006 or, if not in operation by January 23,
2006, the system has “no reasonable alternative source of drinking water” available to it.

3. The exemption “will not result in an unreasonable risk to health.”

4. The system cannot reasonably make management and/or restructuring changes that
would result in compliance or improve the quality of the drinking water if compliance
cannot be achieved.

Section 2 provides a simple form that States could use to document system eligibility for an exemption
and, if appropriate, the findings and conditions associated with granting an exemption.

3. How can a system indicate its interest in receiving an exemption?

Section 2 also provides a simple form that systems could use to request an exemption, if allowed by the
State.  States that choose to use the exemption provision can modify the form to fit their needs.  Systems
that need exemptions will generally have limited technical, financial, and managerial capacity.  Therefore,
States and technical assistance providers may want to make a special effort to alert systems to the
potential availability of exemptions and to assist them in completing an application such as that suggested
in Section 2.
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4. Under what minimum conditions may an eligible system receive an exemption from the
arsenic MCL?

To receive an exemption from its State, an eligible PWS must, at a minimum, be “taking all practicable
steps to meet” the MCL (40 CFR 142.20(b), 40 CFR 142.50(b), and SDWA §1416(b)(2)(B)).  In addition,
no exemption shall be granted by a State unless the PWS establishes that:

1. In order to meet the MCL, the system needs capital improvements that cannot be
completed prior to January 23, 2006; 

2. In the case of a system that needs financial assistance for the necessary improvements,
the system has entered into an agreement to receive the necessary financial assistance or
has demonstrated that such financial assistance, either from a federal or State program, is
“reasonably likely to be available within the period of the exemption”; or,

3. The system has entered into an enforceable agreement to become part of a regional water
system (SDWA §1416(b)(2)(B)).

For example, a PWS that needs capital improvements and requires financial assistance could provide
written documentation showing its position on the Drinking Water State Revolving Fund (DWSRF)
priority list.  Alternatively, the PWS could document its loan agreement with a private lender, or provide
a written and enforceable agreement to become a part of a regional PWS.

When reviewing a system’s need for capital improvements that cannot be completed prior to January 23,
2006, the State should determine whether it is feasible for the system to design an appropriate treatment
train, obtain sufficient funding, and install the treatment technology by January 23, 2006.  Systems should
consider installing a Best Available Technology (BAT), and small systems should consider installing a
small system compliance technology (SSCT) listed in the Final Arsenic Rule (40 CFR 141.62(c) & (d)).  
Systems and States should consider the possibility of upgrading the system’s existing treatment
capabilities and the installation of additional treatment technology.  If modification or installation before
January 23, 2006 is not feasible due to compelling circumstances, the system may be eligible for an
exemption.

In addition, the State must consider whether the system can develop or gain access to an alternative water
source by January 23, 2006 (40 CFR 142.20(b) and 40 CFR 142.50(a)).  The feasibility of establishing a
partnership to use a neighboring system’s source must be considered along with the development of a
new source (40 CFR 142.20(b)(1)(ii)).  PWSs and States should consider whether the characteristics of
the new source would require the system to treat for other contaminants and, consequently, make using
the new source cost prohibitive.  If, due to compelling reasons, the system cannot implement measures to
develop an alternative source before January 23, 2006, the system may be eligible for an exemption.



1For additional details, see Question 10.  
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5. Under what minimum conditions may an eligible system qualify for an exemption
extension? 

PWSs that receive exemptions and serve no more than 3,300 persons may be able to extend their
exemptions by up to 6 years.  These extensions can be considered and granted when the State grants the
original 3-year exemption.1  These extensions provide States the flexibility to develop compliance
schedules longer than 3 years.  A system is eligible to extend its exemption only if, at a minimum, it:

1. Proves that it is taking all practicable steps to meet the established schedule to achieve
full compliance with the arsenic MCL.

2. Needs financial assistance for the necessary improvements and has entered into an
agreement for, or is reasonably likely to obtain (from a federal or State program),
financial assistance to make necessary capital improvements, or has entered into an
enforceable agreement to become a part of a regional public water system (40 CFR
142.20(b) and SDWA §1416(b)(2)(C)).

States may grant up to three additional 2-year extensions during which systems are exempt from the
MCL.  The extensions should be based on how much time the system reasonably needs to come into
compliance.  A primacy State must document its findings when extending an exemption (40 CFR
142.20(b)(2)).  Again, these findings can be based on easily acquired or readily available information and
can be documented in a streamlined and straightforward manner.

EXEMPTION ELIGIBILITY ISSUES

6. What are “compelling factors”?

As a minimum condition for receiving an exemption, a system must be unable to achieve compliance by
January 23, 2006, due to compelling factors (40 CFR 142.20(b), 40 CFR 142.50(a)(1), and SDWA
section 1416(a)(1)).  According to the SDWA, compelling factors may include economic factors,
including qualification of the PWS as a system serving a disadvantaged community pursuant to SDWA
section 1452(d).  SDWA section 1452(d) defines a disadvantaged community as “the service area of a
PWS that meets affordability criteria established after public review and comment by the State in which
the public water system is located.”  Among the factors a State may wish to consider in determining
whether a system needs additional time to achieve compliance are the following:

1. The number and types of activities that should reasonably be undertaken, consistent with
the size of the system and the financial consequences to its ratepayers, in order to choose
and implement an appropriate technology. These activities may include pilot-testing or
field-testing arsenic-removal technologies, selecting an engineering consultant,
coordinating with State and local agencies, preparing plans and specifications, obtaining
financing, obtaining bids for construction, obtaining permits, constructing the facilities,
and testing the completed facilities.
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2. The time appropriately allocated for each of the activities identified in (1), and the total
time allocated for all activities.

3. The cost of performing the activities identified in (1), and any savings that might be
obtained from additional time.

4. The benefits that may be obtained from additional time, including any improvements in
cost-effectiveness that may be obtained from non-BAT technologies or from ascertaining
which technology may be most appropriate for the raw water supplies available to the
system.

Other compelling factors affecting a system’s ability to comply may be identified by the State on a case-
by-case basis.  EPA recognizes many systems may have difficulty in achieving compliance by January
23, 2006.  There will be a wide variety of circumstances the States will have to consider, and there may
be sufficient variation so that “compelling circumstances” cannot be strictly defined.

7. How can a PWS beginning operation after January 23, 2006 qualify for an exemption?

At a minimum, a PWS that begins operation after January 23, 2006 must show that it has “no reasonable
alternative source of drinking water” in order to qualify for an exemption (40 CFR 142.20(b) and SDWA
§1416(a)(2)).  Such a system should show that it is not feasible to develop an alternative source of water
which has a lower level of arsenic or to access a neighboring system’s water source.  A system that
successfully demonstrates it has no reasonable alternative source of drinking water may be eligible for an
exemption.  To be eligible, new systems still must meet all other exemption eligibility criteria that apply,
including:

1. The presence of a compelling factor which prohibits the system from complying by
January 23, 2006.

2. The absence of unreasonable risk to health.

3. The lack of available management or restructuring changes that would result in
compliance or, if compliance cannot be achieved, would improve water quality. 

8. What constitutes an “Unreasonable Risk to Health”?

An exemption from the revised arsenic MCL requires, among other things, that the exemption will not
result in an unreasonable risk to health.  An exemption to an MCL allows a PWS to continue to provide
water at some level above the MCL for a specified period of time, after which the system must come into
compliance.

In this guidance, EPA is suggesting an approach to determine what does not constitute an unreasonable
risk to health with respect to arsenic.  This approach bases the length of an exemption on the level of
arsenic in the water.  States may use an alternate method to the following approach. 

EPA’s approach is based on the fact that Congress included exemption provisions in the SDWA with the
clear intention that they be used to address the needs of economically challenged systems by providing
additional time to achieve compliance.  Congress necessarily contemplated that the customers of these
systems would be exposed to drinking water above the MCL for the period of the exemption.  The
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limitation that Congress imposed on this excess exposure is that it not constitute an unreasonable risk to
health.  EPA is suggesting one possible approach to determining what does not pose an unreasonable risk
to health with respect to arsenic, rather than addressing the much more complex issue of what does
constitute an unreasonable risk to health.  

In reauthorizing the SDWA, Congress established a time frame for implementation that allows systems up
to 5 years to comply with new or revised regulatory requirements.  Under the revised MCL of 10 ppb,
water systems are allowed to continue to operate at levels between 10 ppb and 50 ppb for up to 5 years. 
Through the time frame allowed in SDWA, Congress made the tacit determination that these exposures
will pose an acceptable, and therefore not  “unreasonable” risk of adverse health effects to the affected
population.  Based on that determination and on information suggesting a linear relationship between the
arsenic dose and cancer risk, EPA is suggesting concentration levels that should not generally pose an
unreasonable risk to health for exemptions of various durations. 

The previous arsenic MCL was 50 ppb.  Systems must begin complying with the revised MCL of 10 ppb
by January 23, 2006, five years from the date the Arsenic Rule was published (January 22, 2001).  Thus,
in principle, a system could be providing water with an arsenic level of 50 ppb until January 23, 2006 and
be in full compliance with the SDWA and EPA regulations.  The system would remain in compliance if it
reduced its arsenic level to 10 ppb or less by January 23, 2006.

Exemptions could extend the compliance date by up to 3 years or up to 9 years, depending on system size
and number of extensions granted.  The longest period a system could have to achieve compliance would
be 14 years (the 5-year base of January 22, 2001-January 23, 2006, plus a 3-year exemption and three 2-
year extensions). 

As a matter of congressional policy, exposure at 50 ppb for the 5 years from January 22, 2001 to January
23, 2006 should not pose an unreasonable risk to health.  This represents 40 ppb above the revised MCL
of 10 ppb (50 ppb-10 ppb = 40 ppb).  The total exposure above the revised MCL for those 5 years is 40
ppb×5 years = 200 ppb×years.  This 200 ppb×years may be thought of as the “excess compliance-period
exposure.”  That is, it represents the exposure above what would have occurred if water systems had
instantaneously complied with the revised MCL on January 22, 2001.  It represents “excess exposure”
that, as a matter of law and policy, should not pose an unreasonable risk to health.

EPA’s policy is to assume a linear relationship between adverse health effects of a chemical and exposure
unless there are sufficient data to decide otherwise. In its review of the Arsenic Rule extending into fall
2001, the scientific community again endorsed EPA’s decision to use a linear approach for estimating
arsenic risks.  Exemptions and any subsequent extensions cannot be granted for more than 9 years and for
concentrations higher than 50 ppb. Thus, for an exemption, the determination of what concentration level
and duration does not pose an unreasonable risk to health can be conservatively determined by limiting
“excess compliance-period exposure” to #200ppb×years for the total compliance period including the full
duration of an exemption.  The following calculations clarify the application of this concept:

(5 years)×(40 ppb) = 200 ppb×years

(8 years)×(C8) = 200 ppb×years;  (C8) = (200ppb×years)/(8 years) = 25 ppb
Thus, for an initial 3-year exemption (which provides a total compliance period of 8
years), a concentration of 25 ppb above the MCL of 10 ppb (a total concentration of 35
ppb) would not generally pose an unreasonable risk to health.
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(10 years)×(C10) = 200 ppb×years;  (C10) = (200 ppb×years)/(10 years) = 20 ppb
Thus, for a 2-year extension to the initial 3-year exemption (which provides a total
compliance period of 10 years), a concentration of 20 ppb above the MCL of 10 ppb (a
total concentration of 30 ppb) would not generally pose an unreasonable risk to health.

(12 years)×(C12) = 200 ppb×years;  (C12) = (200 ppb×years)/(12 years) = 17 ppb
Thus, for two 2-year extensions to the initial 3-year exemption (which provides a total
compliance period of 12 years), a concentration of 17 ppb above the MCL of 10 ppb (or a
total concentration of 27 ppb) would not generally pose an unreasonable risk to health.

(14 years)×(C14) = 200 ppb×years;  (C14) = (200 ppb×years)/(14 years) = 14 ppb
Thus, for three 2-year extensions to the initial 3-year exemption (which provides a total
compliance period of 14 years), a concentration of 14 ppb above the MCL of 10 ppb (or a
total concentration of 24 ppb) would not generally pose an unreasonable risk to health.

Based on these calculations, EPA believes the values in Table 1 offer a conservative and appropriate
framework for determining the duration of an exemption that should not generally pose an unreasonable
risk to health for systems with various historical arsenic concentrations.  As a result, States may wish to
consider exemptions for the indicated arsenic concentrations over the indicated time periods.

Table 1: Exemption Eligibility Based on “Unreasonable Risk to Health” Criteria

Systems
Serving

Total
Compliance
Time after
01/22/2001

Exemption
Periods

Available

Would an exemption be granted for these arsenic concentrations?

> 35 ppb > 30 ppb but
< 35 ppb

 > 25 ppb
but < 30 ppb

>20 ppb but
 < 25 ppb < 20 ppb

> 3,300
persons 8 years 3 years

(2006-2009) No Yes Yes Yes Yes

< 3,300
persons

8 years 3 years
(2006-2009) No Yes Yes Yes Yes

10 years 5 years
(2006-2011)a No No Yes Yes Yes

12 years 7 years
(2006-2013)b No No No Yes Yes

14 years 9 years
(2006-2015)c No No No No Yes

aIncludes the initial 3-year exemption available to all systems and the first of three 2-year small system extensions.
bIncludes the initial 3-year exemption available to all systems and two of three 2-year small system extensions.
cIncludes the initial 3-year exemption available to all systems and all three 2-year small system extensions.

Note that, in determining the arsenic concentrations allowable in small systems that receive the second
and third extensions available to them, EPA suggests that States round down the allowable concentrations
relative to the values shown in the calculations discussed above.  This rounding down provides an
additional margin of safety, given the relatively long durations of elevated exposures that would be
experienced by the individuals served by these systems.

This analysis is predicated on the assumption that a system will seek an exemption based on the historical
concentration of arsenic in its source water.  In other words, under this approach exemptions would not be
available for systems that historically have had arsenic concentrations above 35 ppb, even if those
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systems have recently taken steps to reduce their concentrations to 35 ppb or less.  Furthermore, under
this approach, exemptions would not offer a stair-step path to compliance.  Systems could not obtain a 3-
year exemption with a concentration of 35 ppb, and then seek an extension to that exemption by blending
or otherwise reducing their concentrations to 30 ppb.  Under this approach, the total length of the
exemption for which a system is eligible is determined by the historical concentration of arsenic in the
system’s source water at the time of application for an exemption.

9. What must the State consider to conclude that management or restructuring changes
cannot reasonably be made to achieve compliance or improve the drinking water quality by
January 23, 2006? 

The regulation (40 CFR 142.20(b)(1)) defines the measures a State must consider before determining that
management or restructuring changes cannot reasonably be made by a system to achieve compliance or, if
compliance cannot be achieved, improve the quality of its drinking water.  This task need not be onerous
or time consuming.  Rather, the State can use information from existing files, site visits, and telephone
conversations with system managers to make determinations, and can quickly and briefly document such
determinations.  The State determination form in Section 2 is an example of such streamlined
documentation.  In making the determination, the State must consider what a system could reasonably
accomplish through all of the following (40 CFR 142.20(b)(1)(i)):

1. Rate increases.

2. Accounting changes.

3. Appointment of a State-certified operator (under the State’s Operator Certification
program).

4. Joint operation with one or more PWSs (through a contractual agreement).

5. Activities consistent with the State’s Capacity Development Strategy (to help the PWS
acquire and maintain technical, financial, and managerial capacity).

6. Ownership changes.

7. “Consolidation (physical or otherwise) with another PWS.”

In addition, the State must consider whether the DWSRF or other forms of federal or State assistance are
“reasonably likely to be available within the period of the exemption” to implement the appropriate
measures (40 CFR 142.20(b)(1)(i)).  If none of these measures is feasible by January 23, 2006, the system
may be eligible for an exemption if the other three criteria listed above in the answer to Question 2 are
met.  A State must document its findings when determining that appropriate management or restructuring
changes cannot reasonably be made by January 23, 2006 (40 CFR 142.20(b)(1)).  Such documentation
may conveniently be prepared using a form such as that suggested in Section 2.



2Excludes EPA Regions responsible for direct implementation.
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GRANTING AN EXEMPTION

10. What must States document in granting an exemption to a system?

When a State2 grants an exemption to a PWS, it “must document all findings required under SDWA
section 1416,” including management and restructuring changes (40 CFR 142.20(b)(1)).  States must
document financial assistance needs when granting an extension (40 CFR 142.20(b)(2)).  States must
provide the reasons for granting each exemption, including documenting the need for the exemption and
providing the reason that the exemption will not result in unreasonable risk to health (40 CFR
142.15(a)(3)).  The documentation process does not need to be onerous or time consuming.  The State
determination form in Section 2 suggests a streamlined approach to State documentation.

11. What else is expected from States during the exemption process?

EPA encourages States to have systems request an exemption as soon as possible after determining that
January 2006 compliance is not feasible.  By beginning the exemption process early, States and systems
have more time to conduct public hearings, identify the solutions necessary to bring systems into
compliance, and set compliance schedules.

A State must decide whether to grant an exemption within 90 days (or less as prescribed by State rules) of
receiving the exemption request (40 CFR 142.21 and 40 CFR 142.52).  The State should use the
information it has about the system, as well as supplementary information provided by the system, to
determine whether the system is eligible.  States will have to exercise their discretion in granting
exemptions. EPA will review the decisions made by a primacy State in accordance with 40 CFR 142
Subpart C (which provides that EPA will review a State’s exemptions to determine whether the State has
abused its discretion or failed to establish a compliance schedule as required by SDWA §1416(b)(1)).
Section 2 offers an example of an “Exemption Request Form” for systems seeking an exemption.  EPA
suggests that States and technical assistance providers work with systems most likely to need exemptions
to help them complete such a form.

When a State grants an exemption, it must at the same time set a compliance schedule for the system,
including increments of progress, or milestones (40 CFR 142.20(b), 40 CFR 142.53, and SDWA
§1416(b)(1)).  The schedule should require compliance as “expeditiously as practicable” (SDWA
§1416(b)(2)(A)). In addition, the State must prescribe a schedule for the system to implement control
measures for arsenic during the period of the exemption (40 CFR 142.20(b), 40 CFR 142.53(c) and
SDWA §1416(b)(1)).  Before the schedules for compliance and control measures take effect, the State
must notify and give the public an opportunity to comment on the schedules (40 CFR 142.20(b), 40 CFR
142.54, and SDWA §1416(b)(1)).  Public participation is a key component of the new flexibilities (i.e.,
exemptions) to SDWA, allowing impacted consumers to participate in making key decisions. None of
these tasks need be overly burdensome.  For example, States can hold joint hearings on groups of
exemptions within a geographic area to minimize the administrative burden without compromising
consumer participation.  Other efficiencies can be developed by States to streamline the process and make
exemptions a viable and effective option for ensuring long-term compliance.

During the deliberation process, the State can also determine whether an extension will be necessary for
an otherwise eligible system to implement its compliance strategy (including securing financial
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assistance).  “The Agency interprets the extension provisions for public water systems serving less than
3,300 persons to allow the primacy agency to grant the additional two-year periods at the time of initial
issuance of the exemption for those small systems that need financial assistance for the necessary
improvements” (63 FR 43843).  These extensions provide States the flexibility to develop feasible
compliance schedules (i.e., longer than 3 years).  In order to grant extensions beyond the initial
exemption/extension period, the State must conduct a review to ensure that the system is taking all
practicable steps to comply with the MCL and the exemption compliance schedule provided by the State
(40 CFR 142.20(b)(2)).

If the State determines that a PWS is not taking all practicable steps to comply with the requirements, the
exemption should not be extended.  The PWS should be subject to enforcement to address violations of
the established schedule and the Arsenic Rule requirements.  If the exemption is extended, the PWS
should be in full compliance with the Arsenic Rule at the end of the extension period.  Figure 1, below,
summarizes the arsenic exemption process.
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PWS determines it won’t be able to  comply with revised arsenic 
MCL by January 23, 2006 & requests an exemption from the State.

State and PWS work together to determine if the system 
is eligible for an exemption and hold public hearing.

State informs PWS of exemption decision.

State sets a compliance schedule for the PWS (taking into 
account extensions) & appropriate control measures.

PWS implements compliance strategy, meeting all State 
milestones and informing customers as required.

State must decide whether to extend exemption (if 
applicable) by determining whether PWS is taking all 

practicable steps to stay on compliance schedule.

PWS continues to implement compliance strategy, meeting all 
State milestones and informing customers as directed.

PWS COMPLIES WITH MCL

PWS must comply with MCL 
by January 23, 2006.

Granted

Denied

PWS must comply with MCL.
Denied

Extended

DEADLINE

STATE MUST ACT WITHIN
90 DAYS AFTER REQUEST

AS DETERMINED BY  STATE

NO LATER THAN 1/23/09*

AS DETERMINED BY  STATE

NO LATER THAN 1/23/15*

*Last feasible date. EPA suggests taking action as early as possible. 

PWS determines it won’t be able to  comply with revised arsenic 
MCL by January 23, 2006 & requests an exemption from the State.

State and PWS work together to determine if the system 
is eligible for an exemption and hold public hearing.

State informs PWS of exemption decision.

State sets a compliance schedule for the PWS (taking into 
account extensions) & appropriate control measures.

PWS implements compliance strategy, meeting all State 
milestones and informing customers as required.

State must decide whether to extend exemption (if 
applicable) by determining whether PWS is taking all 

practicable steps to stay on compliance schedule.

PWS continues to implement compliance strategy, meeting all 
State milestones and informing customers as directed.

PWS COMPLIES WITH MCL

PWS must comply with MCL 
by January 23, 2006.

Granted

Denied

PWS must comply with MCL.
Denied

Extended

DEADLINE

STATE MUST ACT WITHIN
90 DAYS AFTER REQUEST

AS DETERMINED BY  STATE

NO LATER THAN 1/23/09*

AS DETERMINED BY  STATE

NO LATER THAN 1/23/15*

*Last feasible date. EPA suggests taking action as early as possible. 

Figure 1: Example of Arsenic Exemption Process



August 2002 Arsenic GuidanceAppendix G-20

12. What additional conditions may States impose on eligible systems for them to qualify for an
exemption?

In addition to the compliance schedule, States may add conditions to the exemption to further reduce the
health risk. For example, States may require systems to use bottled water, point-of-use devices, or point-
of entry devices as a condition of granting an exemption (40 CFR 142.57(a)). Under this condition,
bottled water must meet the requirements in 40 CFR 142.62(g) and point-of-use or point-of-entry devices
must meet the requirements in 40 CFR 142.62(h). 

13. What should a system do once an exemption is granted?

When granted an exemption by its State, a PWS should follow the compliance schedule and meet all
milestones.  The system should understand how it will need to show progress and meet all other
requirements of the exemption. 

14. What are the system’s reporting and public notification requirements?

In addition to the reporting and notification requirements outlined in the Arsenic Implementation
Guidance Section I-A.7.d and I-A.7.e, systems operating under an exemption must include the following
information in their consumer confidence report and public notice (40 CFR 141.153(g) and 40 CFR
141.205(b)):

1. An explanation of the reasons for the exemption.

2. The date on which the exemption was issued.

3. A brief status report on the steps the system is taking to install treatment, find alternative
sources of water, or otherwise comply with the terms and schedules of the exemption.

4. A notice of any opportunity for public input in the review or extension of the exemption.

Systems operating under an exemption are required to issue a Tier 3 public notice and to notify their
consumers within one year of receiving an exemption and repeat the notice annually for as long as the
exemption applies to the system.  In addition, if the notice is posted, it must remain in place for as long as
the exemption exists (40 CFR 141.204(b)(1)). 

A system that violates the conditions of an exemption is required to issue a Tier 2 public notice (40 CFR
141.203(a) containing the ten elements specified in 40 CFR 141.205(b). 

HOW DO EXEMPTIONS FIT WITH OTHER PROGRAMS?

15. How can the DWSRF provisions and exemption provisions be used together?

Given the many competing demands placed on the DWSRF and other financial assistance programs, the
flexibility to extend the period of time available for a system to receive financial assistance is important
for States and systems.  Exemptions help ensure that DWSRF assistance goes to PWSs most in need of
such aid.  Exemptions also allow systems that receive DWSRF assistance to be able to use it in a way that
produces full compliance with an MCL.
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The State must consider whether DWSRF assistance will likely be available within the time period of the
exemption to implement necessary changes (40 CFR 142.20(b)(1)(i)).  This requirement to consider the
DWSRF as a possible funding source does not mean that the State must provide DWSRF assistance to a
system seeking an exemption.  States retain full authority to allocate SRF funds.  

Another major source of federal financial assistance for water systems is the Rural Utility Service Water
and Environmental Programs (WEP).  WEP provides loans, grants, and loan guarantees for drinking
water in rural areas and towns of up to 10,000 persons.  Public bodies, non-profit organizations, and
federally recognized Indian tribes are eligible for assistance.  Over $1.5 billion in financial assistance was
available from WEP in fiscal year 2001.

16. Can the variance and the exemption provisions be used together?

PWSs that receive a small system variance for arsenic are not eligible for exemptions (SDWA
§1416(b)(2)(D)).  A State may grant a variance to a PWS after an exemption has been granted. Generally,
this would be appropriate only if unforeseen changes in circumstances during the exemption period make
compliance unaffordable for the system.  For instance, if a system installs a BAT during the exemption
period, but still cannot comply with the MCL due to source water characteristics, the State may grant the
system a general variance.  For more information, please refer to the document Revision of Existing
Variance and Exemption Regulations to Comply With Requirements of the Safe Drinking Water Act;
Final Rule (63 FR 43835 (August 14, 1998)).

OTHER TOOLS 

17. How should States deal with systems that fail to meet the terms of their exemptions and
come into compliance?

With appropriate State support and oversight, systems receiving exemptions should be able to achieve
compliance by the time their exemptions expire.  But in some States, systems may violate the terms of
their exemptions or fail to be in compliance when their exemptions expire.  In such situations, States may
wish to consider the use of Administrative Orders (AOs) to direct these systems to take positive steps
toward compliance.

Often, States issue AOs to noncompliant systems after exhausting other administrative compliance
options and instead of pursuing more formal civil or criminal relief.  Depending on the state authority, an
AO may include, among other things, a finding of violation, a compliance schedule with milestones, and a
provision for assessing stipulated penalties for any violation of the AO’s terms.  In most States, systems
have the right to appeal the terms of the AO in the administrative arena (such as during an administrative
hearing) or in the judicial system; depending upon State authority, a State may be able to commence
contempt proceedings in a civil court, collection actions, receivership proceedings, or termination of
service proceedings for violation of the AO’s terms.  

States can use an AO to describe the conditions under which the system would be allowed to continue to
operate after the violation or expiration of the exemption, while acknowledging that the system is in
violation of the revised MCL.  The terms of the AO should ensure that the system is taking the steps
needed to come into compliance in accordance with a State-prescribed schedule. 

In addition to unilateral AOs, States may have the option of entering into Administrative Consent Orders
(i.e., stipulated agreements) with noncompliant PWSs.  An Administrative Consent Order is a legal
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agreement between the State and the PWS in which the system agrees to pay for correction of violations
and to take the required corrective action within an agreed-upon period of time.  Stipulated agreements
generally have the same force and effect as AOs and are effective when a system wants to comply and has
committed to a compliance schedule. 

However, stipulated agreements, AOs, and other enforcement tools should not be viewed as alternatives
to exemptions.  Exemptions are the statutory tool of choice for helping eligible systems achieve
compliance.  Enforcement tools should be used only after non-compliance has occurred.  Congress
explicitly created the exemption provisions to address the needs of systems facing difficult, “compelling”
circumstances that preclude their being able to achieve compliance in the normal time frame.  Exemptions
can help systems from ever being in non-compliance.
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SECTION 2: HOW TO GRANT EXEMPTIONS

Granting an exemption can be simple and straightforward.  For each exemption granted, it is important
that the State work closely with the system to ensure that the exemption will result in compliance without
jeopardizing the health of the system’s customers.  EPA encourages States to have systems request
exemptions as soon as possible after determining that compliance is not feasible.  This gives States and
systems more time to identify solutions and set appropriate compliance schedules to attain compliance as
quickly as possible.

This Section provides two sample forms:

FORM #1: EXAMPLE SYSTEM REQUEST FORM. States can consider using this kind of
form to collect important information from systems requesting exemptions.

FORM #2: EXAMPLE STATE DETERMINATION FORM. States can consider using this
kind of form to determine whether a system should be granted an exemption.  

Each form is presented with step-by-step instructions.  States should modify these forms to fit their needs. 

States can use the EXAMPLE SYSTEM REQUEST FORM to gather information from each water
system requesting an exemption.  Systems needing exemptions will generally have limited technical,
financial, and managerial capacity.  Therefore, States and technical assistance providers may wish to
make a special effort to alert systems to the potential availability of exemptions and to assist them in
completing applications such as the one discussed below.

States can use the EXAMPLE STATE DETERMINATION FORM to determine whether a system
should be granted an exemption (and if necessary, an extension).  The form allows the State to quickly
document each eligibility assessment.
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FORM #1: EXAMPLE SYSTEM REQUEST FORM PAGE 1 OF 2

1 System Name: 2 PWSID:

3 Contact Person: 4 Phone Number:

5 Address:

6 Date System Began Operating:

7 Have you received a variance for arsenic? 9 YES 9 NO

8 What is the range of arsenic levels in your finished water? High: Low:

9 Summarize your treatment process:

10 Arsenic treatment options considered:

11 Current water rate structure:

12 Does the system have a certified operator? 9 YES 9 NO

13 What steps have you taken to meet the MCL?

14 What capital improvements are needed?

15 Why can’t these improvements be made before 1/23/06?
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16 If financial assistance is needed, which of the following describes your system (include
documentation):

• You have entered into an agreement to get the financial
assistance

9
YES

9 NO

• You are reasonably likely to get financial assistance from a
Federal or State source

9
YES

9 NO

17 Assistance Source: 9 DWSRF 9 RUS 9 Other:

Date Applied: Contact:

18 Have you entered into an enforceable agreement to become part of a regional
PWS?

9
YES

9 NO

19 How much time do you need to:

• secure funding

• finish the capital improvement(s)

• begin operating in compliance with the revised MCL

Total time needed to come into compliance

20 If you will begin operation after 1/23/06, why can’t your system use another source of drinking
water with lower arsenic levels?

Submitted by: ______________________________ Date: ___________________________

Please use the space below to provide any other information that you would like the State to know
when considering your request:
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SYSTEM REQUEST FORM INSTRUCTIONS & NOTES

1 Self explanatory.

2 Self explanatory.

3 Although the State should have system contact information on file, it is useful to have the most
current information possible.  This is particularly beneficial if someone besides the normal
system contact is handling the exemption request.

4 Self explanatory.

5 Self explanatory.

6 Although the State will likely know when every system began operating, it is useful to verify
this date.  Systems that begin operations after January 23, 2002 must meet an additional
eligibility requirement to receive an exemption.

7 Systems that have received a small system variance for arsenic are not eligible for an exemption. 
Currently such variances cannot be granted. 

8 Most systems should be able to provide a range of arsenic levels in their finished water from
monitoring results for the current MCL.  Systems that lack arsenic data should conduct sampling
before applying for an exemption.  The State will use these data to make its unreasonable risk to
health determination.

9 The State can use the information about a system’s treatment process and finished water arsenic
levels to understand the treatment options available to a system.  Using this information, the
State may be able to suggest a low-cost strategy for modifying the treatment process or may
determine that treatment modifications by January 23, 2006 are not feasible and affordable.

10 The State can use this information to ensure that systems have considered all reasonable arsenic
compliance options.  The State may be able to suggest strategies the system did not consider.

11 Information about the system’s current water rate structure allows the State to determine whether
there are feasible water rate changes that would result in compliance or improve water quality.

12 The State can use this information to determine whether the system is in compliance with the
State’s operator certification requirements, and to determine whether the appointment of a
certified operator would result in compliance or improve water quality. 

13 States can use this information to verify that the system is taking all practicable steps to comply
with the revised MCL by January 23, 2006. 

14 This information helps the State identify whether capital improvements are required. 
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SYSTEM REQUEST FORM INSTRUCTIONS & NOTES CONTINUED

15 The State must determine that these capital improvements cannot be completed before January
23, 2006 for the system to be eligible for an exemption.

16
If a system needs financial assistance to complete the necessary capital improvements, it must
either have entered into an agreement (public or private) to get the assistance, or it must be
reasonably likely to get the assistance from a federal or State source during the period of the
exemption.  The Drinking Water State Revolving Fund (DWSRF) and the Rural Utilities Service
(RUS) are major sources of financial assistance.  Other sources include Community Block
Grants through Housing and Urban Development Assistance and other State programs.  The
system should include documentation that supports its claim, such as a letter from the State
identifying the system’s position on the DWSRF priority list.

17 If financial assistance is needed, the system should identify the source of assistance, the date the
system applied for assistance, and the system’s contact in the assistance organization.  This
information will allow the State to determine whether the system is eligible for receiving an
exemption.

18 Alternatively, a system may choose to enter into an “enforceable agreement” to become part of a
regional PWS.

19 States should work with each system receiving an exemption to develop realistic compliance
schedules that require compliance as “expeditiously as practicable.”  Systems should provide an
estimate of the time they need to secure funding, finish the needed capital improvement(s), and
begin operating in compliance with the revised MCL.  States can use these estimates, along with
their understanding of similar capital improvement projects, to develop realistic compliance
schedules for the systems.  

20 The State can use this information as a basis for determining whether a system that began
operating after January 23, 2006 is eligible for an exemption.  These systems are eligible for an
exemption only if they can demonstrate that another source of drinking water with lower arsenic
levels cannot reasonably be found.  
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FORM #2: EXAMPLE STATE DETERMINATION FORM PAGE 1 OF 3
1 SYSTEM NAME 6 DATE BEGAN OPERATING

2 POP. SERVED PWSID 7 REQUEST DATE

3 SYSTEM CONTACT 8 DATE GRANTED

4 PHONE NUMBER 9 PUBLIC HEARING DATE

5 CONTACT ADDRESS 10 EXEMPTION COMPLIANCE DATE
ELIGIBILITY DETERMINATION

CRITERIA INFORMATION SOURCE

11 Are there compelling factors that will prevent the
system from complying by 1/23/06?

9 YES 9 NO* 9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

12 Did the system begin operating before 2/22/02? 9 YES 9 NO
(see 12a)

9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

12a. If the system began operating after 2/22/02,
does the system have a reasonable alternative
source of drinking water?

9 YES* 9 NO 9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

13 What is the system’s high value for arsenic in finished water (in
ppb)?

9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

How many years will it take the system to achieve compliance
(from 1/2001)?

9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

What is the product of the high arsenic value minus 10 and the
years until compliance (in ppb x years)?

14 Can the system reasonably make any of the following
changes** with the result being compliance or
improved water quality?

9 YES* 9 NO 9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

• Rate Increases
• Accounting Changes

• Appointment of
State-certified
Operator

• Joint Operation
• Capacity Development Activities

• Ownership Changes
• Consolidation

15 DETERMINATION 9 YES – SYSTEM IS ELIGIBLE 9 NO – SYSTEM IS NOT ELIGIBLE
* System is not eligible for an exemption. **Given the potential availability of federal and State financial assistance.
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APPROVAL DETERMINATION
CRITERIA INFORMATION SOURCE

16 Has the system received a small system variance
for the arsenic standard?

9 YES* 9 NO 9 Sanitary Survey 9DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

17 Is the system taking all practicable steps to meet
the MCL?

9 YES 9 NO* 9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

18a Does the system need to make capital
improvements that cannot be completed before
1/23/06?

9 YES 9 NO* 9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

18b Does the system need financial assistance for
capital improvements?

9 YES
(see 18c)

9 NO
(skip to 20)

18c Is one of the following true:
• The system agreed to become part of a regional

PWS?
• The system is reasonably likely to get financial

assistance during the exemption?

9 YES
(see 19)

9 NO* 9 Sanitary Survey 9 DWSRF Application 9 Capacity Assessment

9 Exemption Request 9 Other:

19 Financial assistance information. Source: 9DWSRF 9 RUS 9 Other:

Date Applied: Source Contact:

20 DETERMINATION 9 YES – EXEMPTION GRANTED 9 NO – EXEMPTION DENIED
* System is not eligible for an exemption.

Approved by: ____________________________________ Date: _________________________
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FORM #2: EXAMPLE STATE DETERMINATION FORM PAGE 3 OF 3

EXEMPTION EXTENSION
CRITERIA INFORMATION SOURCE

21 Has the system qualified for a 3 year exemption? 9 YES 9 NO***

22 Does the system serve fewer than 3,300 people? 9 YES 9 NO***

23 Does the system need financial assistance? 9 YES 9 NO***

24 Has the system agreed to become part of a regional PWS? 9 YES*** 9 NO

25 DETERMINATION 9 YES – EXTENSION APPROVED 9 NO – EXTENSION DENIED

If yes, how many extensions and for how many total years
(not to exceed 6): Extensions Years

*** System is not eligible for an extension.

Approved by: ____________________________________ Date: _________________________
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STATE DETERMINATION FORM INSTRUCTIONS

1 Self explanatory.

2 The State should record the number of people the system serves, which will be used later if the
State considers granting the system an exemption extension.  

3 Self explanatory.

4 Self explanatory.

5 Self explanatory.

6 Systems that begin operation after January 23, 2006 must meet an additional requirement to be
eligible for an exemption.

7 A State must act on an exemption request within 90 days (or less as prescribed by State rules) of
receiving the request (40 CFR 142.21 and 40 CFR 142.52).

8 Self explanatory.

9 Before the compliance schedule takes effect, the State must notify and give the public an
opportunity to comment on the schedule (40 CFR 142.20(b), 40 CFR 142.54, and SDWA
§1416(b)(1)). 

10 If granted an exemption, a PWS would have up to January 23, 2009 to comply.  Extensions may
provide some systems with up to an additional 6 years.  

Questions #11-#15 allow States to determine if systems meet the 4 required criteria to be eligible
for an exemption (40 CFR 142.20(b) and Safe Drinking Water Act [SDWA] § 1416(a)).

11 Compelling factors may include economic factors, including qualification of the PWS as a
system serving a disadvantaged community pursuant to SDWA §1452(d).  Other compelling
factors affecting a systems ability to comply may be identified by the State on a case-by-case
basis.  

Information sources for identifying compelling factors may include sanitary surveys, a DWSRF
application, a capacity development assessment, and the exemption request.  For instance, the
Capacity Assessment Report for the system may note that “half the customers live near or
below the poverty line.”  Record the information source(s) used to identify the compelling
factors by checking the appropriate box(es).
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STATE DETERMINATION FORM INSTRUCTIONS CONTINUED

12 A system that begins operating after January 23, 2006 can be eligible for an exemption only if it
has “no reasonable alternative source of drinking water” (40 CFR 142.20(b), 40 CFR 142.50,
and SDWA §1416(a)(2)).  A system should show it cannot develop an alternative source of
water that has a lower level of arsenic, and it cannot access a neighboring system’s water
source.  

Although it is the responsibility of systems to show there are no alternative sources of water, the
State may find helpful information in sanitary surveys, a DWSRF application, a capacity
development assessment, and the exemption request.  An example would be a sanitary survey
report map that shows a system is 40 miles from its nearest neighboring system.  Record the
information source(s) used to assess this criterion by checking the appropriate box(es).

&

12a

13 States should grant only the time needed to bring the system into compliance as expeditiously as
practicable and the time that results in no unreasonable risk to health.  The form follows one
approach suggested by EPA. Under this approach, this time could be calculated in the following
way.  Using the information from the form, the State can determine whether the excess
exemption period exposure is #200 ppb×years by using the following equation:

(C ppb)×(Y years)= __________ ppb×years

• C is the highest level of arsenic present in the system’s finished water.
• Y is the number of years from 1/2001 to the exemption compliance date.

Data for this calculation may come from sanitary surveys, a DWSRF application, a capacity
development assessment, or the exemption request.  If the system seeking the exemption
submits a request form similar to the example provided earlier and reports that the highest level
of arsenic in its finished water is 20 ppb and that it needs 8 years to come into compliance, the
State could calculate the excess exemption period exposure (160 ppb×years).  Record the data
source(s) used to make this calculation by checking the appropriate box(es).

14 The regulation (40 CFR 142.20(b)(1)(i)) defines the measures a State must consider before
determining that management or restructuring changes cannot reasonably be made by a system
to achieve compliance or, if compliance cannot be achieved, improve the quality of its drinking
water.  In addition, the State must consider whether the DWSRF or other forms of federal or
State assistance are “reasonably likely to be available” to implement the appropriate measures
(40 CFR 142.20(b)(1)(i)).  

States may use various information sources to assess management or restructuring changes,
including sanitary surveys, a DWSRF application, a capacity development assessment, and the
exemption request.  For instance, a Capacity Assessment Report may find that the system has
“sufficient” financial and managerial capacity, but “limited” technical capacity that cannot be
remedied by consolidation because the system is too remote.  Record the information source(s)
used to assess management and restructuring changes by checking the appropriate box(es).
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STATE DETERMINATION FORM INSTRUCTIONS CONTINUED

15 Eligibility determination should be simple and straightforward.  Any system is eligible if it
meets all 4 statutory criteria.  Using this form, a system is eligible for an exemption if:

• The State answered YES to Question #11.
• The State answered YES to Question #12 or NO to Question #12 AND Question #12a.
• The State determined the excess exemption period exposure is #200ppb×years in Question

#13.
• The State answered NO to Question #14.

If a State determines that a system requesting an exemption is eligible, it must decide whether to
grant that exemption.  States are required to document that they have considered the minimum
criteria (40 CFR 142.20(b)(1) and 40 CFR 142.20(b)(2)).  However, States are not obligated to

grant an exemption, even if a system meets all the approval criteria listed in the form.  Questions
#16-#20 identify the minimum criteria that eligible systems must meet to be granted an

exemption.

16 PWSs that receive a small system variance for arsenic are not eligible for exemptions (SDWA
§1416(b)(2)(C)).  Currently, such variances are not allowed; therefore, it is very unlikely that
small system variances will have been granted.  The State may find documentation that the
system has not received a small system variance for arsenic in an application, a system request,
or the State’s file for the system.  For instance, the system’s file may contain a copy of a letter
informing the system that its request for an arsenic variance was denied.  Record the
information source(s) used to ensure the system has not received a variance by checking the
appropriate box(es).

17 To receive an exemption, an eligible PWS must, at a minimum, be “taking all practicable steps
to meet” the MCL by January 23, 2006 (40 CFR 142.20(b) and SDWA §1416(b)(2)(B)).  The
steps could include:

• Designing, funding, and installing an appropriate treatment train (including BAT and
SSCT).

• Upgrading existing treatment capabilities.
• Developing or accessing an alternative water source (including establishing a partnership to

use a neighboring system’s source).

Information sources for determining whether a system is taking all practicable steps may
include sanitary surveys, an SRF application, a capacity development assessment, and the
exemption request.  For instance, the system’s DWSRF application might describe how the
installation of new treatment is necessary because the only current treatment is chlorination, and
developing an alternative water source is not feasible.  The system’s request form might show
that while the system has applied for assistance, it is not likely to secure that financial assistance
in time to comply by January 23, 2006.  Record the information source(s) used to assess
whether the system is taking all practicable steps by checking the appropriate box(es).
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STATE DETERMINATION FORM INSTRUCTIONS CONTINUED

18a An eligible PWS may receive an exemption if it needs capital improvements that “cannot be
completed” before January 23, 2006 (40 CFR 142.20(b) and SDWA §1416(b)(2)(B)).  

Information sources used to determine that the system needs capital improvements may include
sanitary surveys, a DWSRF application, a capacity development assessment, and the exemption
request.  For example, the description of the system’s treatment process in the sanitary survey as
“chlorination only” would allow the State to determine capital improvements are needed. 
Record the information source(s) used to determine capital improvements are necessary by
checking the appropriate box(es).

18b An eligible PWS may receive an exemption if it needs financial assistance for necessary capital
improvements only if it meets the criteria outlined in Question #18c.

18c

An eligible PWS needing financial assistance for necessary capital improvements may receive
an exemption if it has:
• Entered into an agreement to receive necessary financial assistance OR 
• Has demonstrated financial assistance, either from a federal or State program, is

“reasonably likely to be available within the period of the exemption” (SDWA
§1416(b)(2)(B)) OR

• Has entered “into an enforceable agreement to become part of a regional PWS” (SDWA
§1416(b)(2)(B)).

19
The system should provide documentation supporting its answer to Question #18c.  Record the
source of its funding, the date the system applied for financial assistance, and the contact
information for the funding organization’s representative. 

20 Granting an exemption can be simple and straightforward.  This form provides the minimum
criteria States should consider when deciding whether to grant an exemption to an otherwise
eligible system.  Using this form, an exemption can be approved if the system is eligible and:

• The State answered NO to Question #16.
• The State answered YES to Question #17.
• The State answered YES to Question #18a.
• If the State answered YES to Question #18b, and YES to Question #18c.
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STATE DETERMINATION FORM INSTRUCTIONS CONTINUED

During the exemption deliberation process, the State can also determine whether an extension
will be necessary for an otherwise eligible system to implement its compliance strategy (including
securing financial assistance).  This provides States the flexibility to develop feasible compliance
schedules (i.e., longer than 3 years).  Systems must meet four criteria, which can be documented

using Questions #21-#25.

21 Systems must first have been approved to receive a 3-year exemption to be considered for an
exemption extension.

22 Only systems that serve no more than 3,300 persons are eligible for an exemption extension. 
Refer to Question #2 on the first page of the form.

23 Only systems that need financial assistance are eligible for an exemption extension.  Refer to
Question #18c on the second page of the form.

24 Systems that qualified for an exemption by agreeing to become part of a regional PWS are not
eligible for an extension.  Refer to Question #18c on the second page of the form.

25 Using this form, an extension can be approved if the State answered:
YES to Questions #21, #22, and #23, and NO to Question #24.  In addition, the system must (as
identified in 40 CFR 142.20(b) and SDWA §1416(b)(2)(C)):

• Prove it is taking all practicable steps to meet the MCL and all practicable steps to
meet the established compliance schedule.

• Have entered into an agreement for, or be reasonably likely to obtain (from a federal or
State program), financial assistance to make necessary capital improvements (40 CFR
142.20(b) and SDWA §1416(b)(2)(C)).

If a system meets all of the criteria listed above, the State may grant the system up to three
additional 2-year extensions of the exemption.  The number and length of the extensions should
be based on how much time the system reasonably needs to come into compliance.  If the
exemption is renewed, the PWS should be in full compliance with the Arsenic Rule at the end
of the exemption period.  

If extending the exemption, the State should record the number of extensions (maximum of 3)
and the total years the compliance period will be extended (maximum of 6).  Each extension
may be for no longer than 2 years.
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