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EXECUTIVE SUMMARY

The United States Environmental Protection Agency has arich history of using alternative
dispute resolution (ADR) techniques ranging from traditional mediation to innovative processes
aimed at enhancing stakeholder involvement in Agency decision making. A recent statute and
Presidential directive provided the impetus for an examination of the Agency’s existing ADR
programs and planning how ADR will be used in the future. Asaresult of this effort, several
organizational and programmatic improvements in the Agency’ s approach to ADR were
implemented. This report was adapted from areport submitted to the Department of Justice on
November 19, 1999, and examines ADR activities at EPA, with afocus on fiscal year 1999
initiatives and accomplishments. Highlightsinclude:

. | mplementation of the Administrative Dispute Resolution Act of 1996

The Administrative Dispute Resolution Act (ADRA) governs the use of consensus and
agreement-based dispute resolution mechanisms by federal agencies. The ADRA contains
several requirements that relate to the administration of an agency’ s ADR program. In
fulfillment of these statutory requirements, EPA has: (1) chaired one of the sections of the
Interagency Alternative Dispute Resolution Working Group established by the Attorney
General and participated actively in three other sections; (2) appointed a senior official to
serve as the dispute resolution specialist for the Agency; (3) designed a central office for
ADR program management and development; (4) expanded the network of Regional staff
with ADR responsibilities; and (5) initiated a process to develop afinal Agency-wide policy
on the appropriate use of ADR at EPA.

. I ntroduction of New ADR Programs

EPA has focused its ADR program development efforts on issues that also constitute major
priorities for the Agency. A major new ADR initiative is the workplace dispute mediation
program to be launched in January 2000. In addition, several new initiatives support the
Agency’ s environmental objectives. For example, the Agency has been exploring waysto
use ADR techniques in addressing environmental justice and matters arising under Title VI

of the Civil Rights Act of 1964. The Agency’s emphasis on cleanup and redevelopment of
urban waste sites is supported through the Brownfields facilitation pilot projects. In addition,
EPA is pursuing opportunities to demonstrate the use of ADR techniquesin the area of
environmental permitting.



. Improvements in Existing ADR Programs

EPA’s existing ADR programs have contributed to the Agency’ s status as aleader in the use
of ADR inthe federal sector. In addition, these programs established the foundation for new
and expanded ADR programs and initiatives. EPA’s mature ADR programs are each
different in terms of operations and purpose, but all have embraced the value and utility of
neutral servicesto advance the Agency’sobjectives. Existing ADR programsinclude: (1) a
variety of stakeholder involvement programs that make use of third-party neutrals; (2) an
active enforcement ADR program; (3) innovative Regional approaches towards ADR; and
(4) ahigh volume mediation program offered by EPA’s Administrative Law Judges.

. Establishment of Partnerships with Other Federal Agencies

EPA has been privileged to partner with several other federal agenciesin joint effortsto
enhance the utility and effectiveness of ADR throughout the federal sector. The Agency has
both served as a mentor and received the benefit of expertise from other agencies asall
federal agencies|ook at waysto develop their ADR programs. EPA has also entered into
interagency agreements with the U.S. Institute for Environmental Conflict Resolution
(Institute) in order to: (1) broaden accessto ADR practitioners for environmental disputes,
and (2) take advantage of the Institute’ s expertise in designing specialized trainings for
targeted groups.

The activities and programs documented in this report are a credit to EPA’swillingness to
use innovative tools such as ADR to achieve the Agency’ s broader programmeatic and organizational
objectives. These innovations provide a foundation for a more complete assessment of how use of
third-party neutrals may improve Agency decision making and prevent and resolve conflicts.



| ntroduction

Alternative Dispute Resolution (ADR) includes awide variety of processesin which third-
party neutrals assist partiesin the prevention and resolution of disputes. As practiced at the United
States Environmental Protection Agency (EPA), ADR ismore than simply an alternative to
traditional litigation. It isatool for better negotiation as well as a means of enhancing the quality of
Agency decision making. Applications of ADR at EPA reflect the breadth of the alternative dispute
resolution field, both in terms of the variety of ADR techniques utilized and the types of disputes or
potential disputesthat are addressed. ADR work is occurring across programs and Regions and
includes techniques such as mediation, facilitation, convening, early neutral evaluation, consensus
processes, cooperative problem solving, interest-based negotiation, and use of ombudsmen. (These
techniques are described in the glossary of termsin the side boxes). ADR is being used to advance
EPA'’ s programmatic and administrative objectives, with applications in areas such as administrative
adjudications, enforcement, formal and
informal complaint procedures, policy
deve_l opme_nt_, sta_lkehol der involvement, Glossary of Sdected ADR Terms
public participation, and workplace

disputes. The ADR techniques listed here are those that are
most frequently used at EPA and referred to in this report.
This report examines ADR Thelist is not intended to be exhaustive of all possible ADR
activities that have been used at EPA, applications.

with afocus on recent initiatives and
accomplishments. Section Il discusses Mediation: Mediation isaconfidential, informal processin

the Agency’ simplementation of the which the disputing parties use a neutral third party to assist
. . . . them in trying to work out a mutually acceptable solution to

Admi nlstrqtlv_e Dispute Resol uti o_n aproblem.

Act, the principal statutory authority on

federal sector use of ADR. That «Facilitation: Facilitation isavoluntary, informal, and

section also discusses activities flexible process of communication guided by athird-party

undertaken at EPA in responseto a neutral. Facilitation can be used for meeting management

purposes, or as atechnique to engage partiesin a productive

Presidential directive on ADR issued discussion about a problem or challenge. By itself,

inMay 1998. Section 1 of thisreport facilitation may or may not result in resolution of any issues
highlights new ADR programs or in controversy.

activities that have been initiated at

EPA over the past year. Section IV *Convening: Convening isa process used to identify issues,

. , interests, and sometimes parties to a dispute or potential
outlinesthe Agency’s m(_)re mature dispute. Thegoal of aconvening isto assess the potential
ADR programs and provides examples for use of ADR techniquesin seeking resolution of a

of how those programs continue to problem and to recommend a process that would best help
develop and advance EPA’s address the issues at hand.

environmental objectives. Section V

. .- *Early Neutral Evaluation: Early neutral evaluation allows
presents a series of exciting and

the partiesto a dispute to receive an informal neutral

relatively new partnerships between evaluation of the strength of each party’s positionin a
EPA and other federal agencies matter in controversy. The evaluation is nonbinding, but
designed to enhance the utility and may be useful in promoting settlement.

effectiveness of ADR throughout the

federal sector.



Glossary (cont’d)

» Consensus Processes. A consensus process is any method
by which all affected parties (stakeholders) are brought
together at an early stage for the purpose of developing a
solution to a present or anticipated problem. Consensus
processes that qualify as ADR involve athird-party neutral in
afacilitation or mediation role. The term “consensus
process’ as used at EPA typically refersto amechanism for
policy or regulatory devel opment.

*Cooperative Problem Solving: Cooperative problem
solving involves adecision by parties facing a disagreement
or potential disagreement to collaborate on a solution rather
than insist on competition and compromise. Cooperative
problem solving assisted by neutrals from within or outside
of the Agency has been useful in addressing internal
problems and challenges.

eInterest-based Process: An interest-based process seeksto
generate creative solutions to problems between partiesin an
ongoing relationship. 1t makes extensive use of
brainstorming and identification of creative solutionsto
address the interests of the participants.

*Ombudsmen or Ombuds: An ombudsman (or ombud) isan
Agency official who is authorized to accept complaints and
look into whether something can be done to address a
particular concern. Ombuds do not have authority to change
decisions, but they try to facilitate responsive solutions to
problems raised in complaints. There are currently ombud
functionsin three programs at EPA (pesticides, hazardous
waste, and small business).

. Accomplishmentsin
Implementing the Administrative
Dispute Resolution Act of 1996 and in
Fulfilling the President’s
Memorandum on ADR (May 1, 1998)

The Administrative Dispute
Resolution Act (ADRA),5U.S.C. 8571 -
584, governs the use of consensus and
agreement-based dispute resolution
mechanisms by federal agencies. The
Administrative Dispute Resolution Act of
1996 permanently reauthorized the
ADRA, thereby confirming that
alternative dispute resolution (ADR)
techniques are legitimate processes that
should be used by federal agenciesin
appropriate circumstances.

The ADRA contains severa
requirements that relate to the
administration of an agency’sADR
program, including appointment of a
senior official to serve asthe agency’s
dispute resolution specialist and
development of a policy to address the
use of ADR within an agency. In
addition, the ADRA authorizes the
President to establish an interagency
committee to facilitate ADR use within
the executive branch.

By Presidential Memorandum issued May 1, 1998, President Clinton established an

interagency committee as contemplated by the ADRA. In the course of establishing this committee,
the President also instructed agenciesto take steps to “ (1) promote greater use of mediation,
arbitration, early neutral evaluation, agency ombuds, and other alternative dispute resolution
techniques, and (2) promote greater use of negotiated rulemaking.”

The following subsections describe the specific actions that EPA has taken to fulfill the
requirements of the ADRA and the Presidential Memorandum.

A. Participation in the I nteragency Alternative Dispute Resolution Working Group

The President’s Memorandum of May 1, 1998, established an Interagency Alternative
Dispute Resolution Working Group (IADRWG) to be convened by the Attorney General and
consisting of representatives of the heads of federal departments and agencies. The mission of the
working group is to coordinate, promote, and facilitate the effective use of dispute resolution



processes within Federal agencies. The IADRWG is organized into five subject matter sections that
address the use of dispute resolution processesin: (1) civil enforcement; (2) claims against the
government; (3) contracts/procurement; (4) workplace disputes; and (5) small agencies. The
substantive work of the IADRWG has occurred through the section activities, in which participating
agencies have shared expertise and worked to expand the capacity of the federal sector to either
initiate or enhance specific types of ADR programs.

EPA has taken aleadership rolein the IADRWG. The Agency’s Senior Counsel for ADR
chairsthe Civil Enforcement Section, which includes 24 federal agenciesthat are either initiating or
enhancing ADR programs to support their enforcement activities. EPA’s ADR staff within the
Office of Enforcement and Compliance Assurance have taken the lead in designing ayear’ s worth of
programs for the Civil Enforcement Section, covering topics such as dispute systems design,
training, funding issues, evaluation, ethics, and confidentiality. EPA staff are also engaged in
mentoring activities for other agencies that are initiating ADR programsin the civil enforcement
context. More information about EPA’s mentoring role is described in section V.B. of this report.
In addition to leading the Civil Enforcement Section, EPA has been active in the claims, contracts,
and workplace sections of the IADRWG. Through this participation, EPA has benefitted from the
expertise of other agencies with mature ADR programs in those areas.

Asthe IADRWG entersits second year of existence, the Attorney General has announced the
creation of an ADR Advisory Council, to be comprised of senior government officials responsible
for ADR programs at their agencies. The Attorney General extended an invitation to EPA to serve
on the Council. The Council will address policy issues that may arise during the implementation of
federa ADR programs. The Attorney General’ s invitation recognizes EPA’s status as a major
contributor to the advancement of ADR in the federal sector.

B. Designation of a Senior Counsel for Alternative Dispute Resol ution

In October 1998, Administrator Browner appointed a Senior Counsel for Alternative Dispute
Resolution. This appointment fulfillsthe ADRA requirement to designate a senior official asthe
Agency’ s Dispute Resolution Specialist. 1n addition, Administrator Browner used the occasion to
reiterate the Agency’s commitment to the use of ADR in resolving existing disputes and preventing
future conflict. The Administrator noted that the use of ADR within the Agency is consistent with
and supportive of the Agency’ sreinvention goals.

C. Establishment of the Conflict Prevention and Resolution Center

Another significant step forward in the evolution of EPA’s ADR program will occur with the
establishment of a new Conflict Prevention and Resolution Center (CPRC). Based upon numerous
interviews with officials throughout EPA, there is enthusiastic support for the formation of such a
Center. The Center will be located within the Office of General Counsel. Establishment of the
CPRC will provide oversight and compliance with the ADRA and encourage greater integration of
dispute resolution techniques into EPA activities.

The CPRC’ s specific mission will be to fulfill obligations under the Administrative Dispute

Resolution Act of 1996, the Alternative Dispute Resolution Act of 1998 and other relevant laws and
policy directives aimed at ensuring effective use of ADR in and by the Federal government. To this
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end, the main functions of the CPRC will be to assist Agency offices in identifying “appropriate”
uses of neutral third parties; make neutral services more readily available; design ADR processes;
and provide ADR awareness training. Consistent with the ADRA, the Center’ s functions also will
include: coordinating the development and implementation of Agency policy, guidance and
regulations addressing the use of ADR; assisting in the development and effective coordination
among ADR programs in offices throughout the Agency; consulting on ADR case selection and
management; supporting outreach on ADR; recordkeeping to ascertain the benefits of ADR; and
coordinating EPA participation in ADR activities outside of the Agency. The consolidation of these
functions has benefits for the Agency, such asthe availability of ateam of professionals dedicated to
this specialized area and more efficient tracking of EPA’s use of ADR techniques.

Moreover, establishment of the CPRC will serve anumber of internal and external customers
in the provision of additional opportunitiesto consider the application of ADR techniques to achieve
EPA objectives. For example, the CPRC may provide mediation services for conflicts within the
Agency’ sworkplace. (See Section I11.A. of thisreport for more detail on the workplace ADR
program). In addition, a set of pilot projectsis being developed to test the use of ADR in meeting
EPA’ s environmental justice and civil rights objectives. (See Section I11. B. of thisreport). Other
objectives for expanded use of ADR include facilitated consultations with stakeholders and third
parties, early intervention in conflicts involving the regulated community, contractors, and others
seeking to do business with EPA.

D. Expansion of Regional ADR Network

In addition to organizational developmentsin the ADR program at Headquarters, EPA is
finding that an expansion of the Regional ADR staff is having a dramatic impact on the Agency’s
overall capacity to manage ADR programs and deliver ADR services. What started in 1990 as a
network of Regional enforcement staff has become aworking body of Regional ADR Specialists.
Further, many Regions have expanded the number of staff with ADR responsibilities within and
beyond the enforcement program. In Regions 1, 8, 9, and 10, there are designated individuals who
have been authorized to devote 50-100% of their time to ADR-related activities. Two individuals
work in Regional enforcement programs, and three others are providing facilitation servicesin
support of other Agency activities. Additional staff in all ten Regions have ADR responsibilities on
acollateral duty basis. Among therolesthey serve are: consulting with case teams and outside
parties about the appropriateness of ADR in particular circumstances; assisting in ADR process
design; facilitating selection of acceptable mediators; and providing direct convening, mediation and
facilitation services. Increasingly, this network of in-house ADR consultants collaborates across the
Regions to broaden the influence of ADR successes and to assist each other in convening new cases.
There appears to be adirect correlation between the availability of ADR-skilled staff to perform
these functions and the level of ADR activity within agiven Region.

E. Development/I ssuance of an Agency-wide ADR Policy

Work has begun to develop a policy addressing the use of ADR at EPA, development of new
ADR programs, enhancement of existing ADR programs, and ADR training for Agency staff and
managers. Thiseffort will satisfy the requirement of the ADRA that all federal agencies adopt a
policy that “addresses the use of alternative means of dispute resolution and case management.” The
ADRA requires, as part of the process of drafting an ADR policy, that agencies examine the use of



ADR in connection with: (1) formal and informal adjudications; (2) rulemakings; (3) enforcement
actions; (4) issuance and revocation of licenses or permits; (5) contract administration; (6) litigation
brought by or against the agency; and (7 )" other agency actions.” While EPA has existing policies
that address components of these subject areas (e.g., enforcement, procurement), the Agency still has
aneed for amore comprehensive policy that will address the use of ADR acrossthe Agency’s
programs and Regions.

EPA hasinitiated a two-step process to meet the Agency’ s policy needs. (1) issuance of a
cross-program interim policy that highlights EPA’s ADR experience and expresses a strong
commitment to ADR; and (2) formation of awork group to draft and issue afinal Agency-wide
policy for appropriate use of ADR within the Agency. It isalso anticipated that program-specific
guidances will be devel oped that are consistent with the final Agency-wide policy.

It isanticipated that the interim policy will be completed and published in the Federal
Register in the next few months. The more comprehensive policy, incorporating several component
parts, is expected to be complete by the end of the year 2000.

F. New Neutral Services Contract

In February 1999, the Agency awarded a new neutral services contract to Marasco Newton
Group, Ltd. The neutral services contract isavehicle for Agency program offices and Regions to
access neutral services for dispute resolution activities such as: convening, conflict or issues
assessment, facilitation, mediation, and other services to assist EPA stakeholder involvement
activities. Dispute resolution services under the contract may be helpful to Agency personnel
engaged in: regulation and policy development, permit issuance, compliance and enforcement
actions, EPA workplace and labor disputes, contracts and grants disputes, and voluntary programs
such as Project XL and Community-Based Environmental Protection (CBEP). The current projects
on the contract are evidence of the broad range of available neutral services. Ongoing projects
include use of ADR professionals for policy dialogues, enforcement cases, training design and
delivery, and facilitation of public meetings. In an innovative approach, the contract includes “just-
in-time” delivery orders which make neutral servicesfor a particular category of disputes available
on an expedited basis. Many of the specific ADR activities highlighted throughout this report
involved the use of neutrals accessed through the Agency’ s neutral services contract vehicle.

The Marasco-Newton contract is afive-year task order contract with atotal ceiling of
$41,000,000. Although the Marasco Newton contract has been in effect for less than one year, 44
projects with avalue of $4.4 million have already beeninitiated. A previous neutral services
contract averaged approximately 40 new projects each year at avalue of $3-4 million. Projects
under the neutral services contract have been funded on an ad hoc basis from program technical
support budgets across the Agency. Dependency on program dollars for neutral services ensures that
EPA'’ s program offices are vested in a particular project, although this type of funding mechanism
also givesriseto “orphan” projects, i.e., potential projects with merit but no readily available source
of funding. The various ADR programs at the Agency continue to look for creative ways to
overcome this funding gap.



1. Accomplishmentsin New Usesfor Alternative Dispute Resolution Techniques at EPA

In kicking off the IADRWG in September 1998, the Attorney General urged all federal
agenciesto put in place at least one new ADR program within ayear. EPA hasrisen to this
challenge and within the last year, hasintroduced ADR techniques in several new areas of Agency
practice and administration. The following subsections highlight new ADR initiatives.

A. Headquarters Workplace Dispute M ediation Program

In January 2000, EPA will begin offering mediation as one way to resolve workplace
grievances and discrimination complaints at Headquarters. Mediation is a confidential, informal
process for bringing disputing parties together with aneutral third party to seeif they can work out
their own mutually acceptable solution to a problem. The experience of other federal agencies with
workplace mediation programs demonstrates that 60% to 70% of discrimination complaints and
workplace grievances that are mediated are resolved. This not only saves valuable human and
financia resources, but also leads to better employee working relationships and morale. Employees
give up no rights by trying mediation. If an acceptable agreement is not reached, the employee still
isableto fileaformal complaint or grievance. Employees are able to have union, legal, or other
representation of their choice during mediation.

The mediation program was designed in 1999 by ateam composed of employees and union
representatives from Headquarters. Thisteam used the workplace mediation program experience of
six federal agencies as a benchmark, and incorporated those agencies’ successesin program
organization and implementation into the proposed EPA mediation program. EPA expects staff
and managers to use the program with confidence.

Thefirst year of implementation will be a pilot period, during which mediation will be
offered only for issues that are the subject of discrimination complaints or subject to either the
Agency’ s negotiated grievance or administrative grievance procedures. Expansion of the program
to cover additional kinds of disputes will depend on what is learned during the pilot phase. Initially,
the mediators will come from the Federal Shared Neutrals Program, which provides, at no direct cost
to EPA, federal mediators from other agencies. The team also recommended that EPA develop its
own internal corps of collateral duty mediators. This recommendation is based on the finding of
other agencies that employees trained in conflict resolution naturally transfer their skillsto their
regular job situations, thereby producing an incidental positive benefit for the workplace.

During thefirst year, ADR staff is expected to: (1) conduct considerable promotion outreach
to Headquarters staff; (2) train a corps of EPA mediators, union representatives and conflict
resolution coordinators; and (3) oversee 30 to 40 mediations. While the pilot program focuses on
disputes at Headquarters, all EPA Regions are preparing to offer mediation for discrimination
complaints beginning in January 2000, in accordance with recently revised Equal Employment
Opportunity Commission regulations. Headquarters staff will work with the Office of Civil Rights
to support the Regions’ mediation efforts and to share lessons from Headquarters experiences.



B. Use of ADR Techniques to Support EPA’s Environmental Justice and Title VI
Programs

The Senior Counsel for Alternative Dispute Resolution, the Office of Civil Rights (OCR),
and the Office of Environmental Justice (OEJ) have been working together to explore ways to use
ADR techniquesin addressing environmental justice and matters arising under Title VI of the Civil
Rights Act of 1964. The goal of this collaboration is to design and test the effectiveness of ADR
techniquesin responding to and resolving conflicts that arise between the Agency and outside
stakeholders or amongst outside stakeholders (e.g., state authorities and communities) on matters
relating to environmental justice.

OCR receives formal administrative complaints alleging discrimination by arecipient of
EPA’sfinancia assistance. A regulatory program administered by OCR governs the processing of
such complaints. OEJ frequently receivesinformal complaints or allegations of environmental
injustice relating to EPA’ s direct programs and activities. OEJ does not currently offer a process for
addressing informal environmental justice complaints. Despite differencesin the procedural
approaches at OCR and OEJ, there are similarities in the disputes that underlie the complaints
received by these two offices. Thus, recent work has focused on designing pilot programs that can
be used to test the use of ADR in these types of disputes generaly. An example of arecent
accomplishment in the Title VI areais described bel ow.

Resolution of Title VI Complaints. Pilot Program

Title VI of the Civil Rights Act of 1964, as amended, prohibits discrimination based on race,
color, or national origin under the programs or activities of recipients of federal financial assistance.
Individuals or organizations who believe that an EPA financial assistance recipient has acted in a
discriminatory fashion may fileaTitle VI complaint with EPA. If the complaint meetsthe criteriafor
accepting acomplaint for investigation provided in EPA’s Title VI implementing regulations, EPA’s
Office of Civil Rights (OCR) must conduct an investigation and make a determination of whether the
recipient isin compliance with EPA’s Title VI regulations. This can take months or years to complete.

Consequently, the Agency is now faced with agrowing backlog of Title VI administrative
complaints. Currently, OCR has over 40 complaints either accepted for investigation or pending an
acceptance decision. EPA’sregulations state that OCR shall attempt to resolve Title VI complaints
informally whenever possible, and for at least some of these cases, ADR may be appropriate. EPA wants
to encourage informal, non-adversarial approaches to dealing with Title VI problems wherever possible.

(cont’d next page)




Title VI Pilot Program (cont’d)

Two examples from this past year illustrate the application of ADR techniquesto pending Title
VI complaints. In one case, acommunity organization in Connecticut charged the Connecticut
Department of Environmental Protection with improperly siting and permitting alandfill. EPA Region 1
provided a mediator who assisted the community organization, the State, and the devel oper of an urban
renewal project to reach an agreement that the negotiating parties felt was afair way to proceed. Inthe
second case, EPA Region 9 hired a neutral third party to do an initial objective assessment of acomplaint
made by a community association in California against the California Department of Toxic Substance
Control. Thethird party was also asked to determine the willingness of the parties to participatein an
initial meeting to discuss the possibility of using a mediated process for resolving the controversy. The
neutral’ sreport provided the Region and the involved parties with a better understanding of the situation
and each others' concerns and interests. Even though there was no agreement to attempt to resolve the
complaint through mediation or any other facilitated problem-solving process, the Region found the effort
worthwhile.

OCR isactively working with the Regions to identify additional opportunitiesto use ADR for
Title VI complaint resolution. The Office has established and funded atask order under the Agency’s
Neutral Services Contract that will provide resources to support the use of ADR in approximately three
more Title VI complaints over the coming year.

C. Use of ADR Techniques in Permitting Programs

One of the areas that EPA has targeted as a potential new forum for application of ADR
techniquesis permitting. The ADRA specifically requiresthat an agency examine alternative means
of resolving disputes in connection with issuing and revoking permits. In addition, EPA is
committed to continued development and use of meaningful public participation processes during
environmental permitting. The use of collaborative processes to enhance public participation
opportunities during permitting activities may assist the Agency in meeting some of its objectives for
the next generation of environmental permitting. Work in this areato date has focused on the role of
public participation, and in particular, examining ways to improve participation by communities
during the permit process. An example of thiswork in the context of a rulemaking that will trigger
air permitting activitiesis highlighted below.

Tier 2 Permitting I mplementation Project

The Office of Air and Radiation (OAR) and ADR staff are cooperating on a project that employs
an ADR techniquein preparing for future permitting activities associated with the Tier 2 Motor Vehicle
Emission Standards and Gasoline Sulfur Control Requirementsrule (Tier 2). Tier 2 isamajor regulatory
program designed to reduce significantly emissions from cars and trucks nationwide. One component of
this regulatory program is new standards for the sulfur content of gasoline. Many refineries will need to
make operational changes or capital investments in new technology in order to meet the new gasoline
sulfur standards. Consequently, such changes may trigger permitting obligations for the refineries under
the Clean Air Act.

(cont’d next page)
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Tier 2 Permitting I mplementation Project (cont’d)

EPA engaged dispute resol ution professionals to conduct a convening in an effort to engage a
broad spectrum of stakeholders as the Agency considers what policies will govern refinery permitting
under Tier 2. The dispute resolution professionals have been tasked to conduct interviews with
stakeholders to explore with them their perceptions and views of issues associated with Tier 2 permitting.
During Phase | of the project, completed in September 1999, the contractors contacted representatives
from selected EPA offices, states, industry, environmental groups, and environmental justice
organizations. Phase |l of the project will consist of more focused interviews to assess the potential for a
collaborative process among stakeholders and to identify what services community groupsin particular
need to effectively participate in a potential future permit process.

The goal of this project isto assist EPA in understanding and ultimately meeting the challenges
of implementing the portion of the Tier 2 rule that appliesto refineries. EPA is anticipating the potential
for a concentrated period of permitting activities at refineries nationwide and wants to ensure that these
activitieswill be asuccess, such that the health and environmental benefits associated with |ow-sulfur
gasoline can berealized in atimely fashion. The Agency hopes that stakeholder involvement in the
development of Tier 2 permitting policy and planning for future permitting activitieswill yield better
results for the refineries, the permitting authorities and surrounding communities.

D. ADR Usein Brownfields Pilots

A program of the Office of Site Remediation Enforcement (OSRE) within the Office of
Enforcement and Compliance Assurance (OECA) has employed an ADR technique called
facilitation at several Brownfields sites as part of a pilot project over the past year. Brownfields are
abandoned, idled, or under-used industrial or
commercia properties where expansion or
redevelopment is complicated by real or Region 8 Brownfields Pilot Project
perceived environmental contamination. The
purpose of the facilitation pilot isto increase

At theinitiation of a Regional project
manager, key stakeholders engaged in a series of

and. e_nhance ?Ommunlty invol Vemen_t In the facilitated collaborative problem solving
decision making process for Brownfield site meetingsin order to discuss aternative clean-up
assessment projects. strategies and potential futureland uses at a

Brownfields sitein Region 8. The Region
employed ateam of facilitators to identify the

Facilitation isavoluntary, informal, and takeholders and facilitate the meetings

flexi ble. process of Comm_u.n' cation gu_' ded _by a Although each party to the process camein with
professional neutral. Facilitators can identify their own interests, they agreed to explore ways
stakeholders and issues, clarify roles and to address the interests of other parties. A key
responsibilities, draft procedural guidelines and role of the facilitators was to keep the parties

talking and focused on the potential gains of a

agendas, and document decisions. The Agency ) ) =

. . N collaborative solution. Inthe end, anew vision
has found thqt using neutralsin afaC|_I itation for redevelopment of the site emerged, along
role has provided a better understanding of with agreements for implementation of that
stakehol der needs and concerns and opened up vision. Each party’s contribution to the final
aforum for proposing solutions. solution was critical to the overall success of the

remediation and redevel opment plan.

11



Region 3 Brownfields Pilot Project

A Brownfields facilitation pilot project in Region 3 istaking placein arural setting. The
facilitators have helped a community steering committee undertake a visioning process for the future of a
Brownfields site. Thisvisioning culminated in a proposal developed by the committee that offers agreat
deal of promise for the future of the community. The facilitated planning work also paid significant
dividends in terms of overall public participation. The first public meeting regarding this site not only
generated a great deal of local interest but also served as an opportunity for cooperation among local,
state, and federal government entities.

The Brownfields facilitation pilot consists of projects at ten specific Brownfields sites
representing a diverse range of redevelopment projects and communities across the country. A
dispute resolution professional has been engaged to work with the parties and public at each siteasa
facilitator. For most projects, the facilitation work is limited to 120 hours. Each project has
approached the facilitation process in a unique way so as to best address the dynamics of the
particular site. While each of the projects are at a different stage, EPA is aready finding that lessons
from these pilots may be applicable to the Agency’ s approach to community involvement in the
Brownfields program generally. Three examples of the Brownfields facilitation pilots are described
in the boxes on these two pages.

Region 9 Brownfields Pilot Project

A facilitation pilot wasinitiated in
Region 9 when the Brownfields project
manager approached Regional and
Headquarters ADR staff seeking assistancein
the handling of adifficult situation at a
Brownfields project site. One landowner
appeared to be creating an intractable obstacle
to remediation and redevel opment efforts. The
services of aprofessional facilitator hel ped
clarify options and reestablished
communi cations between participants at this
site. Ultimately, the difficulties presented by
the landowner were overcome and a
redevelopment plan was generated in which the
jurisdiction of the Brownfields project was
shifted and doubled in area. After EPA’s
funding hoursfor the facilitator were
consumed, the partiesindependently agreed to
cover the costs of continued facilitation
services -- atrue measure of successfor this
facilitation pilot.
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V.  Accomplishmentsin Existing ADR Programs

A. Recent Highlights of Existing ADR Programs at EPA

EPA has arich history of using ADR techniques for conflict resolution among Headquarters
officesand in all ten Regions. This section of the report contains highlights of EPA’s mature ADR
programs, presented in five categories. While each program is different in terms of its operations
and purpose, all have embraced the value and utility of neutral servicesto advance EPA’s
environmental objectives. First, over fifteen years ago, EPA began experimenting with regulatory
negotiation and other consensus-building techniques for devel oping better regulations that can be
implemented in aless adversarial setting. That work provided afoundation for several other Agency
programs devoted to stakeholder involvement. Second, an enforcement ADR program has been in
existence for more than ten years to promote and facilitate the consideration and appropriate use of
ADR techniquesin al Agency enforcement actions. Third, each of the Regions has supported a
variety of ADR activities, including applications in enforcement, workplace disputes, and public
involvement. Fourth, EPA’s Administrative Law Judges (AL Js) recently initiated a program to offer
in-house ADR to partiesin cases pending an administrative hearing. Fifth, contracts and
procurement officials have incorporated ADR usage into a standard policy in EPA’s acquisition
management program.

The successes of these programs over time have contributed to EPA’ s status as aleader in the
use of ADR in the federal sector. The existing programs have also established a foundation for new
uses of ADR to achieve the Agency’ s programmatic and administrative goals. Many Agency
personnel have had exposure to ADR through one or more of these programs. The resulting wealth
of expertise makes the Agency particularly well-positioned to address new challenges.

The following program summaries and highlights focus on ADR practices at the Agency that
have been in existence for longer than one year.

1. Stakeholder Involvement Activities

EPA hastaken steps over several years to increase the opportunities for and quality of
stakeholder involvement. Three existing programs are worthy of particular note for incorporating
ADR techniques as tools to enhance stakeholder involvement. The Office of Cooperative
Environmental Management within the Office of the Administrator works with stakeholders through
federal advisory committees. The Consensus and Dispute Resolution Program within the Office of
Policy and Reinvention has used neutral facilitatorsin regulatory negotiation and policy dialogue
activities. The Community Involvement Program within the Office of Solid Waste and Emergency
Response manages a program that uses ADR professionals to assist public participation in EPA
decisions regarding remedial activities at Superfund sites. Each of these stakeholder involvement
programsis described below.

a. Office of Cooperative Environmental M anagement

The mission of the Office of Cooperative Environmental Management (OCEM) isto provide
EPA with expert and timely stakeholder advice as national and international environmental policy is
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developed and implemented. OCEM utilizes ADR techniques such as convening and facilitation in
fulfillment of its mission. One of OCEM’ s principal functionsis the oversight of federal advisory
committees under the Federal Advisory Committee Act (FACA). Through advisory committee work
and other efforts, OCEM supports EPA’ s efforts to create links among decision makers from diverse
disciplines and to make use of technical and policy expertsin addressing key environmental issues.

b. Consensus and Dispute Resolution Program

The Consensus and Dispute Resolution Program provided leadership in the stakehol der
involvement arena by introducing the use of negotiation and other consensus-building techniquesin
the rulemaking context. Since 1983,
the Consensus and Dispute Resolution

Convening Supports Policy Dialogue Program has run seventeen regulatory
negotiations and severa policy
The convening of the Endocrine Disruptor dial ogues between the Agency and

Screening and Testing Advisory Committee (EDSTAC) is

one recent example of where neutrals were used to stakefolders. In addition, the

enhance stakeholder involvement in apolicy dialogue on Consensus and Dispute Resolution

an issue of importance to EPA. Dispute resolution Program provides consultation services
professionals were hired to conduct a convening to program offices on the design and
assessment to identify major stakeholder interests and to implementation of policy dialogues,

assist al of the major stakeholder interestsin sorting

through a number of issues regarding the formation of the consensus-building meetings, and other

proposed EDSTAC. The dispute resolution professionals intensive stakeholder involvement
engaged in an extensive consultation with representatives processes. Neutral facilitators have

of affected interests through tel ephone and in-person been employed in several of these
interviews, numerous conference calls, and facilitated projects. Asaresult of the efforts of the

discussions with approximately 100 people. Ultimately,

the professionals made recommendations regarding the Consensus and Dispute Resolution

make-up of the EDSTAC and initial goals for the Program, informal and formal
committee. The result of the convening effort wasa stakeholder involvement in the
broad-based membership for EDSTAC, consisting of EPA, Agency’srulemaking activitiesis
other federal agencies, state agencies, various sectors of virtually standard practice throughout

industry, water providers, worker protection organizations,

national environmental groups, environmental justice the Agency. Active stakenolder

groups, public health groups, and research scientists. The engagement in the de_Vd opment of
diverse interests represented on the EDSTAC were part of Agency rules and policy hasyielded

an effort to ensure that all major stakeholder groups had tangible results such as fewer and more
their views and interests balanced against the views and moderate public comments and speedier

interests of others as the committee adopted a consensus

3 o SD|TS ) § S G TTET implementation of regulatory

requirements.

C. Community Involvement Program

The Community Involvement Program within the Office of Solid Waste and Emergency
Response (OSWER) manages the use of dispute resolution professionals to assist the participation of
the affected public in Agency decisions relating to Superfund remedial activities. A variety of
initiatives are currently supported by the Community Involvement Program, including the
availability of facilitation or mediation services on a“just-in-time” basis to address specific site
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problems or general concerns about the Superfund program. In addition, the Program has sponsored
training courses in each Region to enhance the ability of EPA staff to build partnerships and
collaborate constructively with people who live and work near Superfund sites. Finaly, a network of
ombudsmen, including the National Hazardous Waste Ombudsman and ten Regional Superfund
Ombudsmen (who serve on a collateral duty basis), has been established to provide timely assistance
to people who are not satisfied with a particular action or activity under the Superfund program. The
ombudsmen do not have authority to change decisions, but they will work with the partiesto seeif a
mutually acceptable resolution can be reached.

2. Enforcement

EPA’s Office of Enforcement and Compliance Assurance (OECA) manages an enforcement
ADR program that supports and encourages the use of ADR in Agency civil enforcement and
compliance activities. Since 1987, EPA has had a policy on the use of ADR techniquesin
enforcement actions. The staff of the OECA ADR program has worked to make the consideration of
ADR standard practice in enforcement cases. The OECA ADR program includes staff at both
Headquarters and in the Regions who provide

dispute resolution services, training,
assistance in evaluating civil actions for
appropriate ADR use, assistance in selecting
ADR professionals, preparation of
procurement documents, and reporting on
OECA ADR activities.

The OECA ADR program uses ADR
techniques to enhance the settlement of civil
actions under a broad range of authorities,
including the Comprehensive Environmental
Response, Compensation, and Liability Act
(CERCLA), Resource Conservation and
Recovery Act (RCRA), Toxic Substances
Control Act (TSCA), the Clean Water Act
(CWA) and the Clean Air Act (CAA). Civil
actions are assisted primarily through the use
of convening and mediation neutrals,
although other ADR processes including
factfinding and arbitration have aso been
used. EPA utilizes ADR professionalsto
support efforts of private parties to resolve
Superfund site allocation disputes and to
facilitate public participation in site remedy
and policy decisions. In addition, EPA
includes ADR processes in the dispute
resolution provisions of administrative and
judicial settlement documents.

Multimedia Civil Penalty Settlement

One success story of note from the OECA
ADR program involved a mediated settlement of a
multimediacivil penalty case brought against a
large pharmaceutical manufacturing facility located
in Region 1. The caseinvolved alleged regulatory
violations of RCRA, the Clean Water Act, and the
Emergency Planning & Community Right-to-Know
Act. The partiesto the case were facing potentially
lengthy litigation when they agreed to consider
ADR. The parties ultimately engaged in a blended
ADR process, including aneutral evaluation phase
and a mediation phase. The partiesreached a
settlement, which was ultimately formalized in a
consent decree, under which the respondent
company agreed to pay a substantial penalty in
addition to undertaking two projects to address
chemical waste management at auniversity andin
high schools. By resolving their disputein
mediation, both sides saved time and money that
would otherwise have been devoted to litigation. In
addition, the positive experience of working
together to resolve this dispute islikely to improve
therelations of the partiesin the future. Finally, the
mediated approach made it easier to deliver a
benefit to the broader community than would have
been possible through alitigated resolution.
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Over the last few years, the OECA ADR program has witnessed a significant increase in the
number of ADR activitiesinitiated. Inthe early yearsthe program initiated a handful of new ADR
cases each year, but in fiscal year 1997, approximately 30 new cases began. Infiscal year 1998,
approximately 40 cases wereinitiated. Historically, most enforcement ADR activity wasin the

Superfund context,

and thisarea
Another OECA ADR program success story yielded a settlement of focus of the OECA
alleged RCRA violationsin a case that appeared to be headed for litigation. A ADR program.
Region 6 manufacturing facility and EPA became engaged in an intense Morerecently,
disagreement regarding whether a particular treatment and disposal process however, the OECA
constituted a violation of hazardous waste regulations. Further, the parties were ADR program has

very far apart during preliminary discussions regarding a potential penalty
amount. The company proposed that the parties enter into mediation to attempt
to resolve the outstanding issues. After aone day mediation with an outside

seen creative uses of
ADR techniquesin

professional mediator, it appeared that there would be no settlement of the case. settling non-
A day or two later, however, the company called the mediator with a settlement Superfund disputes.
offq and asked for his assistance in brokering an agreement. Ultimately, the The potential for
S B T ADR s> sl
g, ge in the company’ s treatment and disposal practices. the Superfund
programis
tremendous and will

be agrowth areafor the OECA ADR program in the near future. For example, half of the
enforcement ADR casesinitiated in fiscal year 1998 were non-Superfund cases, up from about 20%
non-Superfund in fiscal year 1997.

3. Regional Activities

The Regions are responsible for many innovationsin the use of ADR at EPA and
demonstrate that ADR has a broad spectrum of applications. The Regional ADR programs vary
widely in form, however, afew themes emerge as nationally consistent trends. First, ADR usein the
Regions is more established in Superfund than in any other program. Second, ADR awarenessison
the rise as the Regions, with Headquarters support, are finding new and more targeted waysto
educate regional staff about this set of tools. Third, the Regions are devel oping useful new models
by mixing and matching ADR technigues to meet the needs of particular circumstances. Each of
these pointsis discussed briefly below.

a. Prevaent Use of ADR in Superfund

The process of integrating the use of ADR into regional practice began in the Superfund
program in the early 90’s. With funding and contracting assistance from Headquarters, this
evolution has now progressed to the point where the consideration of ADR isvirtually standard
operating procedure in some Regions. In addition to mediated enforcement negotiations, the
Regions are employing neutral facilitators, neutral allocators, ombuds, and partnering consultants to
more effectively involve communities and other stakeholdersin remedy decisions.
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Community Facilitation in Superfund Dispute

In acase from Region 1, community dissatisfaction with the traditional Superfund process
prompted EPA to use ADR techniques to create new mechanisms to involve the community and other
voices. These efforts yielded solutions acceptable to al parties. For more than 70 years, a manufactured
gas plant dumped large amounts of waste into adjacent wetlands and a canal, seriously contaminating
groundwater and posing an unacceptable risk to wildlife. EPA’soriginal cleanup plan for the site was met
with strenuous community opposition for being too expensive and intrusive. After months of controversy,
asite Coordinating Council was created as away to begin amediated process that would ensure
meaningful involvement of all parties, including companies potentially responsible for the cleanup, state
and federal regulatory agencies, and local interests. Outside dispute resolution professionals were hired to
facilitate Council activities. Ultimately, the Council reached consensus on arecommendation for an
aternative site cleanup plan that met local and regulatory needs -- all at a cost of about one-tenth the
original proposal. EPA’sfinal remedy decision adopted the Council’ s recommendation.

b. Regional ADR Training: The Targeted Approach

The Regions are collaborating with Headquarters, Regional training staff, Federal Executive
Board Neutral Sharing Programs, and professional organizations such aslocal bar associations and
the Society of Professionals in Dispute Resolution, to provide Regional staff with multi-faceted
ADR training opportunities. Regional staff have been working with outside professionals to develop
training programs with relevance to particular EPA audiences. Examples of recent training
initiatives from some Regions include:

. ADR case presentations/discussions to promote awareness of new applications of ADR in
specific contexts (tribal issues, community controversy, access disputes, regulatory penalty
mediation, etc.)

. training (provided by Regional trainers) on the use of interest-based problem solving asa
technique for organizational success and a method for improving collaborative decision
making;

. intensive mediation and facilitation programs for those who are more directly involved in
regional ADR activities; and

. theinclusion of mediation and collaborative decision-making components in broader
trainings such as the negotiation training offered to Regional wetlands staff which
significantly incorporated ADR principles and role plays.

C. Development of New ADR Models

The Regions have found that one of the most attractive features of ADR in the environmental
context isits adaptability to the infinitely varied requirements of particular circumstances and
parties. In designing appropriate processes on a case-by-case basis, certain templates are emerging
which have relevance to whol e categories of situations faced by the Regions.
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An example is what might be called the
“mediative facilitation,” that is, the use of a
facilitator who is also a skilled mediator. This
phenomenon has sprung up independently on both
coasts in response to situations where parties are
apprehensive about the idea of mediation, but
anxious to have help managing their meetings. By
providing afacilitator who is also an experienced
mediator, the Regions have maximized the
possibility that the group will receive the fullest
benefit of ADR. Other hybridsinvolving amix of
facilitative and evaluative components have also
been devised to advance settlement negotiations in
unusual circumstances.

Using ADR to Consult with Stakeholders

A recent example of Regional
creativity in addressing program needs
through use of ADR techniques occurred in
Region 3, where the contracts office worked
with the Regional ADR specialist and a
representative of the Water Protection
Division to quickly assemble ateam of
mediator/facilitators for a Source Water
Protection Program Roundtable conference.
The roundtabl e brought together many
stakeholders involved in the problem of
protecting drinking water sources. Led by the
professional neutrals, the stakeholders
participated in a consultative process, the
results of which ultimately fed into the
development of policy and guidance on this
subject.

Federal, State, L ocal Agencies Use ADR to
Reach Agreement on Air Program

One successful application of
mediative facilitation in Region 9 involved the
negotiation of guidelines governing the
development of operating permit conditions
that satisfy the “periodic monitoring”
requirements of Title V of the Clean Air Act.
A Region 9 employee, serving as an in-house
neutral, facilitated an agreement between EPA,
the California Air Resources Board, and local
air quality districts. The process began with a
series of interviewsto synthesize theinterests,
issues, and ideas from each participant.
Following thisinitial step, the parties held a
series of meetings during which the facilitator
helped representatives of the various
regulatory authorities come to a consensus-
based agreement on the framework and criteria
for aset of guidelines. During the meetings,
the facilitator helped move the parties away
from mere reiteration of their positions and
towards an objective review of the problem
and identification of common interests. The
result was ajointly crafted set of
recommendationsthat satisfied all of the
participants and will provide abasis for
avoiding future disputes on Title V permit
conditions pertaining to periodic monitoring.

in order to resolve a problem.

ADR Assists L abor-M anagement Relationsin Region 9

The Regions have also found ways to incorporate ADR use as a means of addressing
organizational challenges. For example, in designing a Labor Management Partnership Council (LMPC)
for Region 9, union and management representatives agreed to use the interest-based process as one of
the methods for addressing issues. They also agreed that the services of a neutral facilitator would be
helpful. The facilitator, who is currently a Region 9 employee, has delivered training to the LM PC on the
use of an interest-based process for conducting Council business and assists members in moving through
awide variety of issuesthat are beforethe LMPC. The interest-based model differs from traditional
party-to-party negotiation in that it enhances the opportunities for the participants to develop creative
solutions that address all stakeholder interests and does not presume that interests must be compromised
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4, ALJProgram

Beginning in fiscal year 1997, the Office of Administrative Law Judges (OALJ) developed an
ADR program as an aternative method for concluding administrative enforcement cases pending
before OALJ. Intheinitial year of the ADR program, the Judges applied ADR in about 50 test
cases. Thistest proved so successful that OALJ sharply expanded its use of ADR in fiscal years
1998 and 1999. ADR techniques were used in over 150 cases in each of the last two years. Current
policy isto offer the use of ADR in virtually all of the cases that come under the jurisdiction of

OALJ.

The form of ADR that
OALJusesis mediation, generally
facilitative, and sometimes
evaluative. One of OALJ sten
Judges serves asthe neutral. If the
ADR process does not produce a
settlement, the caseistransferred
to another Judge to preside over
litigation which culminatesin a
decision from the Presiding Judge.
There is no communication about
the case between the neutral Judge
and the Judge who presides over
the litigation; the ADR
proceedings are held in confidence
by the neutral Judge.

OALJoffers ADR in cases
under avariety of environmental
statutes, including the Clean Air
Act, the Clean Water Act, the
Resource Conservation and
Recovery Act, the Toxic
Substances Control Act, the
Federal Insecticide, Fungicide and
Rodenticide Act, and the
Emergency Planning and
Community Right-to-Know Act.
Most cases coming before OALJ
are governed by EPA’s
Consolidated Rules of Practicein
40 C.F.R. Part 22. Section 18 of
these regulations were recently
amended to facilitate the use of
ADR.

ADR Use by EPA’s Administrative Law Judges

A recent case from the OALJ program illustrates several
recurrent themes. This caseinvolved a governmental
Respondent. EPA and local inspections of Respondent’s
facilitiesled to EPA’ sissuance of several complaints alleging
numerous violations of the Resource Conservation and Recovery
Act, demanding civil penalties approaching amillion dollars, and
the implementation of extensive corrective measures.

Judge Stephen McGuire served as the neutral and
worked entirely through teleconferences. When the ADR began,
the positions of the parties seemed unbridgeably far apart, with
little common ground. Judge McGuire started by focusing the
parties attention on possible points of agreement that could be
extracted from this limited common ground. To keep the
discussions moving, Judge McGuire scheduled weekly
teleconferences and regularly assigned the parties preparatory
work to be done for the next week’ s teleconference.

Agreement on minor points arising out of the parties
limited common ground was eventually achieved. This
achievement created a sense of joint purpose between the parties.
According to the later testimony of the parties themselves,
imbued by this sense of joint purpose they each stopped focusing
on advocating their own position, and started to concentrate on
understanding the goals of the other side and addressing its
concerns. Here the parties were aided by periodic eval uations by
the Judge M cGuire of the merits of their respective positions.

After aimost half ayear of teleconferencing, the parties
agreed to settlements concluding all the enforcement cases. The
civil penalties that were agreed to totaled less than a hundred
thousand dollars, but Respondent agreed to implement corrective
measures that would improve significantly its hazardous waste
handling and storage practices. Respondent came to view
adoption of these corrective measures as representing very much
its own self interest. Thusthe ADR process both saved the
parties the time and expense of alitigated hearing, and also
produced an end result that each side saw as answering its basic
concerns.
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OALJtested the use of ADR in fiscal year 1997 in the hope that it would speed OALJ s
processing of cases. Administrative litigation isusually alengthy procedure. Each of the normal
steps leading to the Presiding Judge’ s decision — making motions, filing briefs, convening a hearing,
examining and cross examining witnesses — takes time and effort. By contrast, a mediation process
in which the parties are encouraged to exchange views informally and then try to develop a
compromise resolution that answers some of the basic interests of both parties, is generally much
faster and less resource intensive.

Asthe OALJ mediation program has gained maturity, a second benefit has appeared, i.e., the
ability to implement creative resolutions, such as those involving environmentally beneficial projects
undertaken by the respondent. In acasethat islitigated, usually the only sanction that a Judge can
imposeisacivil penalty. Furthermore, that civil penalty goesinto the federal treasury and is not
earmarked for environmental purposes. Through mediation, however, the parties might agreeto a
reduced civil penalty if the respondent implements a project that benefits the environment and is
beyond what is required by environmental law. Such projects are known officialy as Supplemental
Environmental Projects (SEPs). Typically, arespondent spends significantly more money on a SEP
than the reduction it receivesin the civil penaty. Thus, the mediation process opens up
opportunities to craft resolutions with tangible environmental benefits.

The ready availability of ADR through the efforts and procedures of OALJ enhances the
visibility of ADR both within EPA and the regulated community. In addition, OALJsADR
program contributes to the efficiency of EPA’s administrative enforcement practice and provides an
incentive for seeking enhanced environmental benefit in administrative enforcement cases.

5. Contracts and Procurement

EPA’ s efforts to pursue the use of alternative dispute resolution techniques in the contracts
and procurement operations of the Agency are led by the Office of Acquisition Management (OAM),
in coordination with the Office of General Counsel. OAM hasissued aformal written policy
governing the use of ADR techniques in connection with Agency-level protests, protests filed with
the General Accounting Office, and disputes filed in accordance with the Contract Disputes Act.
OAM has further pledged to advance the use of ADR techniquesin all areas of EPA’s contracting
nationwide. During 1999, OAM staff, along with attorneys from the Office of General Counsel
developed an aternative dispute resolution awareness training course to be incorporated into the
contracting officer course curriculum. OAM has an objective to begin delivery of the course to all
Agency contracting officers during fiscal year 2000.
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V. Partnershipswith Other Federal Agencies

A. | nteragency Agreements with the U.S. Institute for Environmental Conflict Resolution

The U.S. Institute for Environmental Conflict Resolution (Institute) is anewly-created federal
agency that operates under the Morris K. Udall Foundation located in Tucson, Arizona. The
Institute’ sroleisto assist in the resolution of environmental conflicts that involve afedera agency
or interest. The Institute has specialized expertise with ADR techniques used in the environmental
arena and maintains a network of programs and dispute resolution practitioners nationwide that can
be employed for conflict resolution projects. EPA supports the Institute' s role and plans to work
closely with the Institute as afederal sector partner. Currently, the Agency isengaged in three
initiatives with the Institute through interagency agreements. Theseinitiatives are described in the
sections that follow.

1. Development of the Environmental ADR Neutrals Roster

Over the past few years, EPA has been exploring mechanisms to broaden accessto ADR
practitioners for environmental disputes. The Agency isespecialy interested in increasing its
capacity to utilize well-qualified practitionersin localized disputes. Through an interagency
agreement, the Agency has engaged the Institute to help develop aroster of Environmental Dispute
Resolution and Consensus Building Professionals. The roster will include practitioners with
experience as neutrals on environmental issues. It will serve asaresource for the Institute in making
referrals and sub-contracting with practitioners on federal projects and as aresource for federal
agencies when seeking to contract with a practitioner.

The Institute developed criteriafor inclusion on the roster and designed the function of the
roster database with input from aworkgroup including EPA personnel. The Institute will administer
the roster, including the review of applications from professionals who desire to be included in the
roster. Theinitial application period for inclusion on the roster ran through the fall of 1999. EPA
should be able to gain accessto the roster early in calendar year 2000.

2. EJTitle VI Stakeholders Training I nitiative

Controversies involving environmental justice (EJ) and discrimination complaints under Title
V1 of the Civil Rights Act of 1964 (Title V1) can arise at any stage of afederal action. Experience
has shown that the use of collaborative problem solving as early as possible is effective in resolving
other kinds of disputes. ADR isanimportant, but as yet largely unexplored, tool for bringing about
constructive resolution of EJand Title VI matters. Asdiscussed abovein Section 111.B. of this
report, application of ADR in Title VI and EJ contexts is a priority for the Agency’ s ADR program
and initial efforts are underway to address this need. In order to build capacity for ADR usein these
disputes, the Senior Counsel for ADR in cooperation with EPA’ s Office of Environmental Justice,
Office of Civil Rights, and representatives from selected EPA Regions will work with the Institute to
develop atraining module to introduce a broad spectrum of stakeholdersto ADR techniques and
their potential usein the EJTitle VI context.

This project has been funded through an interagency agreement with the Institute, and will
include delivery of aculturally sensitive training course for adiverse group of stakeholders. After
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delivery of the training, the Institute and EPA will jointly review the findings, the lessons |earned
and will evaluate the training to measure the increased awareness of the participants of the
application of ADR techniquesto EJand Title VI disputes. The Institute and EPA will jointly
develop and contribute to a presentation of thisinformation to EPA staff with responsibility for EJ
and Title VI issues.

3. ADR Specialists Consulting and Convening Training

EPA’sregulatory responsibilities require that staff level enforcement personnel negotiate
with regulated industry in an effort to resolve civil enforcement actions where appropriate to avoid
the delay and expense of litigation. A negotiation resource of increasing importance to EPA
enforcement and compliance negotiationsis the use of ADR techniques. While EPA often makes
use of third-party neutrals to serve as mediators and/or facilitators, complex negotiations involving
large numbers of parties, highly technical issues, and/or intergovernmental disputes require in-house
expertise to help initiate and sustain an ADR process. EPA’s Enforcement ADR Specialists provide
consultation to EPA negotiators regarding the nature of an ADR process. In addition, the Specialists
may need to engage externa parties. The Institute is developing an advanced training program for
EPA Enforcement ADR Specialists that will focus on consulting and convening skills that can be
applied both within EPA and with external parties.

B. EPA Mentoring Activities

Through the activities of the Interagency Alternative Dispute Resolution Working Group
(IADRWG), EPA has had several opportunities to serve as a mentor to and receive mentoring from
other federal agencies. The Civil Enforcement Section of the IADRWG established consultation
teams that served as consultants to federal agencies working on establishing and developing civil
enforcement ADR programs. The multi-agency teams were led by EPA and provided servicesto
several individual agencies. EPA was also the recipient of advice regarding the development of
ADR programsin areas other than civil enforcement. Specifically, EPA has benefitted from the
expertise of other agencies with mature workplace ADR programs. The mentoring rel ationships that
EPA has been involved in have strengthened EPA’ s relationships with other ADR practitionersin
the federal sector, and have enriched the Agency’ sown ADR work.

C. EPA Participation in Federal Shared Neutrals Program

The Federa Shared Neutrals program is a service through which federal agencies can obtain
low cost, high quality mediators from other participating agencies. The mediatorsin the program
provide mediation services throughout the federal government on a collateral duty basis. EPA
participates in this program by both supplying EPA employees who serve as mediators and by using
the services of mediators from other agenciesto resolve disputes at EPA. The Federal Shared
Neutrals Program exists not just in Washington, D.C., but in localities across the country where there
isafederal presence. Region 10 participatesin afedera shared neutrals program in the Seattle area
that was honored earlier this year by the Office of Personnel Management.
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VI. Conclusion

EPA’s ADR program has achieved significant successes both recently and over the course of
itshistory. The call to action by the President and the Attorney General in 1998 provided a special
impetus for organizational and programmatic improvementsin the Agency’s approach to ADR.
During the last year and one half in particular, several new or expanded ADR programs have been
launched. These programswill bring ADR techniques to some of EPA’s priority areas, such as
resolution of workplace complaints and grievances, problem-solving in the areas of Title VI and
environmental justice, and new methods of ensuring meaningful public participation in permitting
and site redevel opment processes. Meanwhile, EPA’s more established ADR programs continue to
demonstrate success through the use of collaborative processesin avariety of contexts. Finally, EPA
has begun to take advantage of partnerships with other federal agencies as an efficient means of
expanding capacity for ADR applications throughout the federal sector. All of these activitiesare a
credit to the Agency’ s willingness to use innovative tools such as ADR to achieve the Agency’s
broader programmatic and organizational objectives. The lessons |learned thusfar in EPA’s ADR
experience provide afoundation for amore complete assessment of how use of third party neutrals
may improve Agency decision making and prevent and resolve conflict.
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