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MEMORANDUM

SUBJECT:  Fina Report No. 2001-P-00013
State Enforcement of Clean Water Act Dischargers Can Be More Effective

FROM: Charles McCollum /¢/
Divisond Inspector Generd for Audit
Wegtern Divison

TO: SylviaLowrance
Acting Assgtant Administrator for

Enforcement and Compliance Assurance

Attached is our fina report, “State Enforcement of Clean Water Act Dischargers Can Be More
Effective” The purpose of the audit was to determine whether EPA-authorized state enforcement
programs protect the environment and human hedth. Our audit included your office, three regions, and
one gate within each region. We dso took into account the results from a National State Auditors
Association joint review of state water programs.

This audit report contains findings that describe problems we have identified and corrective actions we
recommend. Thisreport represents the opinion of the OIG; the findings in this report do not necessarily
represent the final EPA podition. Find determinations on matters in this report will be made by EPA
managers according to EPA audit resolution procedures.

ACTION REQUIRED

According to EPA Order 2750, you (as the action officia) are required to provide this office with a
written response to this report within 90 days of itsissuance. For corrective actions planned but not
completed by the response date, please provide the specific milestone dates for completing these
actions.



If you or your staff have any questions, please contact me at (415) 744-2445, or Katherine Thompson,
Team Leader, at (916) 498-6535. Additional copies of this report may be obtained from us or our
website, www.epa.gov/oigearthy.



Executive Summary

Objective

Results in Brief

Strategies Need
Reconsideration

The objective of the audit was to determine whether State enforcement
of Clean Water Act discharge programs protect human hedth and the
environment. This audit resulted from concerns over the effectiveness of
state enforcement programs.

Forty-four states play a mgjor role in implementing the Clean Water
Act’s Nationa Pollutant Discharge Elimination System program. These
dtates have EPA approva to issue and enforce permits that set limits on
pollutants that can be discharged into our nation’s surface waters. We
evauated state enforcement of discharge programsin three regions,
within each region, we evauated one EPA-approved state program.
We ds0 took into account information from five state audits.

We believe that state enforcement programs could be much more
effective in deterring noncompliance with discharge permits and,
ultimately, improving the qudity of the nation’swater. EPA and the
dtates have been successful in reducing point source pollution snce the
Clean Water Act passed in 1972. However, despite tremendous
progress, nearly 40 percent of the nation’s assessed waters are not
meeting the andards tates have set for them.

The state enforcement strategies we evauated needed to be modified to
better address environmenta risks, including contaminated runoff.
Contaminated runoff, including agricultural and urban runoff, was widdy
accepted as causing the mgjority of the nation’s remaining water quaity
problems. Although many sources of contaminated runoff were
regulated, some were not.

EPA’s Office of Enforcement and Compliance Assurance had set
nationd enforcement priorities for urban and agriculturd runoff, including
storm water dischargers, sewer overflows, and concentrated animal
feeding operations. However, its core program and monitoring systems
have emphasized mgor indudirid facilities and larger sawage trestment
plants. State dtrategies were dso inhibited by:

* Inadequate water quality data.

* Incomplete permit data.

» EPA-daterdationships.

o State concerns over regulating smdl and economicdly vitd

businesses and industries.



Compliance and
Enforcement Systems
Deficient

-

One critical missing
component of the
Permit Compliance
System was
electronic
transmission of self-
monitoring reports.
Without electronic
reporting by
dischargers, it was
virtually impossible for
states to monitor
compliance with all
permits.

The states we evduated did not have
aufficient information on dischargersto
effectively implement their programs. A
mgor barrier to Sate program management
was the lack of information about hundreds of
thousands of dischargers that contributed to
water quality problems.

EPA’s Permit Compliance System—its
nationd permitting and enforcement
system—was incomplete, inaccurate and
obsolete. The growth, variety and complexity
of the regulated community had greetly
outstripped the system capabilities.

Hundreds of thousands of dischargers were
not monitored by the system. Although many
dtates were developing their own systems,
they did not fill the information void.

States aso had weaknesses in their
compliance monitoring and enforcement
systems, including not reporting serious,
ggnificant violations. The Sates we evauaed
did not implement effective sorm water
compliance monitoring programs to detect

-

State Enforcement
Program Deficiencies

+ Compliance systems lacked
data for hundreds of
thousands of smaller
dischargers

* Serious toxicity violations
and other violations were not
reported

« Strategies for identifying
unpermitted storm water
dischargers were
incomplete

« Enforcement actions were
issued a year or more after
violation

* Penalties failed to recover
economic benefit of
noncompliance

* Proactive strategies to avoid
serious violations needed

further development

and correct noncompliance in higher risk areas. Moreover, states

needed to improve their enforcement response to sgnificant violations to
prevent further violations. Mogt of the enforcement actions we reviewed
did not meet EPA’ s criteriafor timeliness and often did not recover the
economic benefit gained by violators.

Finaly, to ensure fair and effective enforcement of the Clean Water Act,
EPA regions need to improve their in-depth program eva uations and
annua performance evaduations of Sate performance. These evauations
need to be consstent, continue toward agoa of measuring the
effectiveness of performance, and be made easily accessble to the
public.

In determining the status of EPA’s plan to modernize its Permit
Compliance System, we found that the Office of Enforcement and
Compliance Assurance had not successfully collaborated with the Office
of Water and the states in the design of the new system requirements.

Other Matters



Recommendations

“A modernized
[Permit
Compliance]
system should
fulfill many
programmatic
needs and
contribute to the
demonstration of
environmental
outcomes and

results.”
-EPA Office of Water

Agency
Comments

We are recommending that the Office of Enforcement and Compliance
Assurance, in partnership with the Office of Water and EPA regions,
collaborate with states to devel op risk-based enforcement priorities.
EPA dso should make modernizing its Permit Compliance System a high
priority. Teaming with EPA’s Office of Water and the dtates, the Office
of Enforcement and Compliance Assurance should ensure that the new
system will meet both federd and state needs.

We are ds0 recommending that the Office of Enforcement and
Compliance Assurance revise its enforcement guidance to better define
sgnificant violations for toxicity test failures, minor facilities, and sorm
water dischargers.

Lastly, the Office of Enforcement and Compliance Assurance should
routindy determine whether sates are fulfilling their obligations to
monitor and enforce discharge programs. To do s, the Office should
develop consgtent criteriafor in-depth program evauations of state
programs. These evauations, dong with state performance measures,
should be ble to the public.

The Office of Enforcement and Compliance Assurance agreed with
severd of the conclusonsin the report, including that states need to
implement risk-based approaches to water enforcement and that it
would be useful to have a process for periodic evauation of the Clean
Water Act program in each date. It agreed that modernizing the Permit
Compliance System should be a high priority.

However, the Office expressed concern about the way some of the
issues, aswell as EPA’srole, were characterized in the report, and
clamed that many of the findings were based on “anecdotd
information.” The Office stated the draft report did not recognize that
(2) it had an exhaudtive process for setting nationa enforcement
priorities, (2) states should be responsible for setting watershed-specific
enforcement priorities, and (3) permit program requirements hed
flexibility that supported state enforcement drategies. The Office dso
believed the issues reated to the Permit Compliance System were
overamplified.

The Office of Enforcement and Compliance Assurance believed that
exiging nationd enforcement guidance had the necessary flexibility to
address toxicity, minors, and storm water violations. It agreed to work
with EPA regions to ensure that the states were aware of the guidance.
The Office agreed to consider the OIG’ s pecific recommendations



OIG Position

when guidanceis updated in the future. The Office dso agreed that
elements of state compliance and enforcement programs need to be
periodicaly evauated.

The Office of Enforcement and Compliance Assurance ether specificaly
agreed with the vast mgjority of our conclusions or did not dispute them.
However, in many casesit did not agree to a specific course of action to
correct the problem. Instead, the Office defended existing guidance,
processes, and systems. It agreed to reassess some of its guidance, but
did not state when. It proposed aternative recommendations, but did
not agree to take them.

In short, the Office was reluctant to change its current way of conducting
busness. However, the current way of conducting business was
margindly effective.

We agree that states have helped develop nationd priorities and that
they are responsible for devel oping risk-based Strategies. However,
dates cannot be fully effective until the Office of Enforcement and
Compliance Assurance dlows states more latitude in the redirection of
their resources.

Also, EPA had taken too long to modernize the Permit Compliance
System, leaving huge information gaps for minor and storm water
dischargers that rendered the system inadequate. Further, the existing
guidance and processes for ensuring the prevention or correction of
sgnificant toxicity, minor discharger, and storm water violations were not
working — thousands of toxicity violaions occurred nationdly and
numerous facilities had recurring violations. The guidance needs

updating.

Although the Office of Enforcement and Compliance Assurance asserted
our conclusonsin this report were based on “anecdota” evidence, we
disagree. Anecdotd information was only used to provide examples.

As discussed with the Office, our audit was based on extensive data
andyds, document reviews, interviews, surveys, and observations.
Details on our scope and methodology arein[Exhibit 1, page 65. |
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Part |
Introduction

Chapter 1

Objective, Background, and Scope and Methodology

Objective

Background

The objective of the audit was to determine whether state enforcement of
Clean Water Act discharge programs protects human hedth and the
environment.

The purpose of the Clean Water Act’s discharge permit program isto
protect human heelth and the environment by setting limits on pollutants thet
can be discharged into our nation’s surface waters. The god of the Clean
Water Actisfor dl rivers, lakes, and estuaries to be swvimmable and
fishable,

Citizens, indudtries, states, local governments, and the federd government
have done much to improve the qudity of our nation’swatersin the last 30
years.

* Morethan atrillion dollars, much of it authorized under the Clean
Water Act, was spent to build, upgrade, and expand wastewater
trestment facilities.

« EPA and the states have written and enforced over 70,000 permits
to limit pollutants.

Controlling point sources has removed billions of pounds of pollutants from
our waters and doubled the number of waters safe for drinking and
swimming. Much of this success can be credited to the Clean Water Act,
which was enacted in 1972.

Despite the successes of the Act, EPA reports that a mgority of Americans
live within 10 miles of a polluted river, lake, stream or coastal area.
Although there is not an accurate portraya of water quality conditions
nationwide, the 1998 Nationa Water Qudity Inventory found that nearly
40 percent of the nation’ s assessed waters were not meeting the standards
States have set for them.



Discharge System Much of the States with EPA Approval to
Clean Water Issue Discharge Permits
Act's
Improvements
can be attributed
to the National
Pollutant
Discharge
Elimination
System, a
program to EPA Approvl
COﬂtI’O' I No EPA Approval
discharges from
“point sources’
of pollution. Point sources are discrete conveyances, such as pipes or man-
made ditches.

Forty-four states play amajor role in implementing the Clean Weater Act's
discharge program. These states have EPA gpprova to issue and enforce
permits that set limits on pollutants that can be discharged into our nation's
surface waters. EPA regionsissue permits in the remaining states.

Severd categories of discharges are covered under the permit program,
including municipal waste water and indudtria process waste water. These
facilities are generdly classfied as mgor or minor, depending on Size and
nature of the discharges. For example, amagor municipa trestment plant
typicaly discharges one million galons or more per day.

Runoff Permits In 1987, Congress added provisions to the Clean Water Act that caled

attention to another source of problems

that was believed to be responsible for

continuing water qudity problems:

# contaminated runoff from agriculture,

= arborne pollution, forestry, and urban
. development.

= Amendments to the Clean Water Act and
= subsequent regulations require permits for
" gorm waeter runoff from indudtrid activity,
large and medium municipa storm weter
systems, and congtruction activities. Also,
certain concentrated animal feeding
operations, primarily those with over 1,000
animds and those discharging into waters,

: i L el L)
Idaho animal feeding operation runoff drainsinto a Snake River
tributary

2



State Enforcement
Systems

Self-Monitoring
Reports

Self-monitoring
reports prepared
by facility

0

Reports entered into Permit
Compliance System

g

System creates quarterly
noncompliance report

0

Quarterly non-
compliance report sent
to EPA

Issues Impacting
Enforcement
Effectiveness

+ Expired Permits

are subject to permit requirements. By law, most irrigated agriculturd
discharges have been excluded from permit requirements.

In order for states to have effective enforcement systems, they need sound
enforcement srategies and compliance monitoring systems. They aso need
to take prompt and appropriate enforcement actions that deter future
noncompliance not only at the facility, but a other facilities. EPA has
developed an enforcement management system which sets criteriafor
identifying and reporting significant violations. In addition to enforcement
guidance, the Office of Enforcement and Compliance Assurance issues the
Memorandum of Agreement Guidance that establishes nationd priorities
for enforcement programs.

States monitor facility compliance through ingpections and sdf-monitoring
reports. EPA recommends that states inspect mgjor facilities annudly.

Also, fadilities are required to regularly anayze their discharge and report the
results on saf-monitoring reports. States compare self-monitoring reports to
permit limits to determine compliance. In addition, mgor dischargers are
required to report sgnificant violations to states within 24 hours.

States report sgnificant violations to EPA in a quarterly noncompliance
report. Thisreport identifies mgor dischargers with Sgnificant violations, the
nature of the violation, and the type of enforcement actionstaken in

regponse to those violations. EPA has defined violations of a sufficient
meagnitude or duration as “sgnificant” in order to target those violationsfor a
high enforcement priority.

EPA has established standards for taking enforcement actions on sgnificant
violaions. Generdly, if amgor fadility has two sgnificant violationsin two
consecutive quarters, a date is expected to take aforma enforcement action
before the end of the following quarter. EPA aso recommends assessing
pendties that recover the economic benefit of noncompliance gained by the
violator.

Nationally, there are two important issues that impact the effectiveness of
permit enforcement in protecting human hedth and the environment.

» Thebacklog of expired discharge permits.
» Theimplementation of the Total Maximum Daily Load Program.

A backlog of expired permitsis an ongoing, nationa problem that impairs
enforcement. In fisca 2000, about 25 percent of discharger permits for
magor facilities nationwide were expired. Federad law requires permitsto be
updated every five years. Permits are updated and reissued in order to



+ Total Maximum
Daily Load
Program

Total maximum
daily load = sum of
non-point sources
+sum of point
sources + margin
of safety

Scope and
Methodology

conform with changing ate and federad laws, pollution control technology,
and water quality conditions. Outdated permits may not reflect new
technology or water quality objectives, thereby impairing enforcement
effectiveness.

In the future, permit compliance will take on more importance in meeting
water quality standards because of the Clean Water Act’s Total Maximum
Dally Load Program. A tota maximum daily load is a caculaion of the
maximum amount of a pollutant that awater body can receive and sill meet
water quality standards, and an alocation of that amount to the pollutant’s
SOUrces.

States are required to:

e |dentify water bodies not meeting water quality standards;

o S prioritiesfor cdculating tota maximum daily load;

» Devdop atotd maximum daily load for each pollutant in each listed
waterway; and,

» Allocate loadings to both permitted dischargers and to non-point
SOUrces.

States have just begun to implement this program for water bodies identified
asimpaired. Itislikdy that permit limits for some pollutants will be more
sringent after totd maximum daily load caculations are completed. And, if
limits are exceeded, it may prevent the water body from meeting water
quaity standards.

This audit resulted from concerns over the effectiveness of state enforcement
programs. We focused on the Clean Water Act discharge program because
of alack of recent audit coverage in this area.

In addition to evauating nationa data, we evaluated three EPA regions. 4, 8,
and 9. In each region, we evauated one state with EPA approval to issue
discharge permits. Cdifornia (Region 9), North Carolina (Region 4), and
Utah (Region 8). We dso took into account recent audit reports from the
following states: Arkansas, Colorado, Louisiana, Maryland, and Oregon.
Our scope and methodology are further discussed in|Exhibit 1, page 65. |




Part Il

Strategies Need Reconsideration

Chapter 2

State Enforcement Strategies Need to Be Modified

“...nearly 40 percent of
the nation’s assessed

waters are not meeting
the standards states

have set for them.”
-Office of Water, May 2000

State enforcement Strategies and systems needed to be modified to meet the
goals of the Clean Water Act and to better protect human hedlth and the
environment. In the three states we reviewed, there were opportunities to
better align enforcement Strategies and resources with water quality
imparments.

EPA and the states have been successful in reducing point source pollution
since the Clean Water Act passed in 1972. However, despite tremendous
progress, nearly 40 percent of the nation’ s assessed waters are not meeting
the standards states have set for them. Contaminated runoff, both regulated
and unregulated, is widdy accepted as causing the mgority of the nation’s
remaining water quality problems.

In the past, EPA and the gtates have focused their efforts on mgjor
dischargers because they were rdatively few in number but discharged large
quantities of pollutants. We believe enforcement strategies should be
environmentally risk-based and better address:

» Therdative risks presented by contaminated runoff, such as orm

water and concentrated animal feeding operations.
* A rapidly growing number of smaler dischargers.
*  Unique problems causing imparmentsin individua watersheds

EPA’ s Office of Enforcement and Compliance Assurance had set nationa
enforcement priorities and devel oped dtrategies for addressing runoff,
including storm water dischargers, sewer overflows, and concentrated
anima feeding operations. However, its core program and monitoring
systems emphasized mgor indudtrid facilities and larger sewage treatment
plants. State strategies were dso inhibited by:

* Inadequate water qudity data.

e Incomplete permit data.

* EPA-dae rdationships.



e Sae concerns over regulating smal and economicaly vitd
businesses and industries.

EPA’s Strategic EPA’s Strategic Plan lays out the Agency’ s 10 long-term gods for

protecting human health and safeguarding the environment. In addition to
long-term goa s for achieving clean air, clean water, and safe food, one of
EPA’s 10 godsisto ensure full compliance with laws intended to protect
human hedlth and the environment.

Plan

EPA cannot achieve its goads without partnerships with states. States play a
magjor role in implementing the Clean Water Act’ s discharge program.
Forty-four states have EPA approval to issue and enforce Clean Water Act
discharge permits. EPA regions issue discharge permits in the remaining
dates. States write more than 90 percent of al federa environmental
permits and take over 75 percent of enforcement actions.

Need for New In the past, EPA and the states have focused their efforts on major
dischargers because they were rdatively few in number but discharged large
quantities of pollutants. We believe enforcement strategies should be
environmentally risk-based and better address.

Strategies

e Changing sources of pollutior
* Anincreasing universe of permit holders; and
»  Watershed approaches to improving water quality.

Changing Sources of Contaminated runoff, such as agriculturd and urban runoff, was widdy
Pollution accepted as causing the mgority of the nation’ s remaining water quaity
problems. Agriculturd runoff (crops and
' anima husbandry) was ranked as the number
one cause of impaired rivers, streams, and
. lakes. Some of these sources have been
. AW - regulated; others, such asirrigation runoff,
have not.

sl
il

B EPA issued reguldionsin 1976 to permit
discharges from concentrated anima feeding
operations,; since that time, the livestock
industry subgtantialy increased both the

B _ number and Sze of these large animd feeding
B B A T e operations. Combined releases of more than

SNimmersfrolic.in Southern California waters ;)ften posted as 30 million gdlons of animd wasteto urface
unsafe due to urban runoff. (Photograph by Chas Mativier,

Orange County Register.)




Increasing Permit
Universe

Watershed Strategies

water in anumber of gates have highlighted the adverse environmentd
impacts of concentrated animal feeding operations. By law, agricultura
storm water discharges and return flows from irrigated agriculture have been
excluded from permit requirements.

In order to address urban runoff, the Clean Water Act was amended in
1987 to regulate municipa and industria storm water discharges. Phaselll
of these

;Z%Lig'iﬁnfg‘ggs Clean Water Act Permits
! (Includes Phase Il Storm Water Permits)
thereby regulating
alarge number of Major
smler failities Minor i
Storm water isa
continuing

coneern; it was
the largest source
of water pollution
in urban aress,
suchasLos
Angdes.

orm Water
385,900
75.4%

CAFO is concentrated animal feeding operation
Source: EPA Office of Water

In response to

changing

regulations and

sources of water impairments, the Office of Enforcement and Compliance
Assurance has suggested enforcement strategies for scorm water dischargers
and concentrated anima feeding operations. These strategies are ble
by states.

The addition of storm water regulations more than tripled the regulated
universe. The balooning regulated universe, dong with other issues, such as
the backlog of out-of-date permits and the lack of data systems, has made it
virtudly impossible for statesto fully permit, monitor, and enforce the
regulated universe.

The watershed approach to

solving water quality problems “To achieve the nation’s clean and

callsfor individua Srategies safe water goals, EPA will implement
tailored to each watershed the watershed approach....”

rather than a focus on ma]' or -EPA’s Fiscal 2001 Annual Plan
dischargers or types of

agricultura or urban runoff.



States Can
Improve
Effectiveness

California

“The polluted runoff
problem is the number
one water pollution

problem in California.”
-California Resources
Secretary

North Carolina

Utah

EPA’s annud plan calsfor a watershed approach to fulfill the god of the
Clean Water Act. EPA regions have partnered with States, loca
governments, private industry, and environmenta organizations to create
some effective watershed dtrategies.

The states we reviewed continued to o _
emphasize inspecting and monitoring mgjor | onaminated runoffis
dischargers, athough contaminated runoff, U8 EEERI G
including storm water runoff, was widdy causing the majority of
acoepted as causing the majority of the the nation's water quality
nation’s remaining water quality problems. problems.
EPA and the states could improve the
effectiveness of state enforcement programs
by developing risk-based enforcement strategies. EPA hasarolein

eva uating the effectiveness of dtate Strategies and supplementing them, when
necessary and feasible.

In the three states we reviewed, there were opportunities to better align
enforcement strategies and resources with water quality impairments.

Cdiforniaidentified scorm water as its most serious water quality problem.
However, it had invested relatively little resources in ingpecting and
monitoring storm water. Meanwhile, scorm water runoff continued to cause
water impairments and beach closures. At the same time, the state had a
relaively sgnificant invesment in monitoring and enforaing its mgor
dischargers, dthough the state reported areatively high compliancerate. In
fiscal 2000, the state increased its storm water staffing; however, it needed
to further evauate whether its enforcement resources would yield a better
return by monitoring other sources.

North Carolina had not developed a strategy for monitoring compliance with
storm water permits, athough storm water was a significant contributor to its
water quality impairments. As discussed in|Chapter 6 (page 53), North
Carolinawas taking actions to better measure the effectiveness of its
enforcement Strategies.

We found indicators that Utah could more effectively use its enforcement
resources to address the risks that agricultural and urban runoff presented to
Utah' swater qudity. Specificaly, agriculturd practices, land development,
and urban runoff were listed as sources of impairments of surface waters or
ground water. However, we found that monitoring strategies were not fully



Reasons for
Emphasis on
Major Dischargers

Implementation
Focuses on Major
Dischargers

Contaminated Runoff
Not Easily Regulated

developed for ether its ssorm water or concentrated animal feeding
operation dischargers.

We believe the emphasis on mgor dischargers was typica of many states
because EPA’s implementation of the Clean Water Act focused on mgjor
dischargers. Due to limited resources, EPA and the states had decided
many years ago to focus on mgjor dischargers because they were rlaively
few in number but discharged large quantities of waste water. Subsequently,
EPA and state management systems were well developed for mgjor
dischargers but not for other sources, such as storm water, which had new

types of permit limits.

States needed more latitude in the redirection of their resources. The State
programs we reviewed did not have the resources and systems to permit,
monitor, and fully regulate smaler dischargers, such as form water. States
did not have mechanisms to evauate tradeoffs in different enforcement
drategies. Also, states were not encouraged to divest in mgor dischargers.

Much of the Clean Water Act’s implementation over the last quarter of a
century focused on addressing point sources, particularly mgor dischargers:

» EPA and many of the EPA regions emphasized ingpecting, monitoring,
and enforcing mgor discharger permitsin program guidance,
performance measures, and oversight reviews.

» The Code of Federd Regulations required states to have the capability
to inspect al mgor dischargers annudly. EPA and its regions stressed
and monitored the annual inspection of al mgor dischargers. Utah cited
EPA’s 100 percent inspection requirement of major dischargers as one
reason it was difficult to shift to other priorities.

* EPA’s Permit Compliance System included little data for nonmgjor
dischargers. Because of states' concerns over the cost of data entry
requirements, EPA policy did not require data from other dischargersto
be entered into the system.

» Nationa standards were set for taking action on sgnificant violations by
major dischargers but standards were unclear for other dischargers.

The state programs we reviewed did not have the resources and information
systemsto permit, monitor, and fully enforce regulated runoff, such as sorm
water. As discussed more fully in[Chapter 4 (page 35),|the Sates we

9



Mechanisms for
Evaluating Tradeoffs
Not in Place

Best Practice: Strategy
Evaluation Process

reviewed had minima coverage of storm water dischargers. The addition of
storm water regulations greatly increased the Size of the regulated universe
without a commensurate increase in resources or information systems. Thus,
dates were limited in their ability to implement, monitor, and enforce storm
water regulations. Further, as one EPA region noted, states were expected
to fully implement the “core” program before moving onto programs to
regulate contaminated runoff.

The states we evauated did not have mechanisms in place to weigh the
relative merits of divesting in mgor discharger enforcement in order to more
heavily invest enforcement resources in minor dischargers, agriculturd
feeding operations, storm water dischargers, industrial sectors, or
watersheds. Although the Office of Enforcement and Compliance
Assurance' s program guidance dlowed states to change their enforcement
priorities, it did not encourage divesting in mgor dischargers.

One notable “best practice” —
we found was in Region 10's @) Region 10 Best Practice:

!or fc)fr(?f/? uatitnstg;he ;/ Strategy Evaluation Process
Iefrnrf%?:esn? entl st?;e]gieﬁ eRegion 0 | Evaluated shifting resources

. between monitoring different types
issued the Clean Water Act of ;:Z:rmits ftoring di yp
2?;2298 permitsfor ldaho and + Changed enforcement priorities.

* Quantified improvements to water
quality resulting from shifting
resources.

The Region had established a
processto evauate the
effectiveness of investing resources
in monitoring and enforcement of
al categories of permit holders, including minor facilities and concentrated
animd feeding operations.

Asareault of its evduation, the Region changed its enforcement priorities
and ultimately caused improvements in water quality. The Region moved
some of its resources from monitoring mgor dischargers to other sources,
such as storm water. 1t dso created a cost-effective system to monitor
minor dischargers. Asaresult, the Region:

* Redized substantia reductions of pollutant loadings.

»  Significantly increased compliance rates.

e Provided an impetus for municipdity infragructure invesments that
were necessary for long-term improvementsin water quality.
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State Enforcement
Priorities Need
Development

EPA, itsregions and the states need to jointly develop priorities that address
each date' s risks to water quaity and maximize the effectiveness of

enforcement resources.

EPA impacts date
enforcement priorities
in severd ways. Fird,
EPA must approve
date enforcement
programs before they
can operate. EPA aso

quality.”

“Section 106 grants continue to support the
compliance and enforcement efforts undertaken
at the State level to protect surface water

-EPA Office of Water

provides states with Clean Water Act water pollution control grants and
negotiates related grant agreements. For fisca 2001, Congress
appropriated about $170 million for states, territories, and Indian tribes for
adminigtering water pollution control programs. Further, the Office of
Enforcement and Compliance Assurance sets nationd prioritiesin its
program guidance; regions use this guidance to develop enforcement

priorities with states.

In its program guidance, the Office of
Enforcement and Compliance Assurance set
netiona priorities for enforcing “wet wegther”
dischargers, including sewer overflows,
concentrated anima feeding operations, and
sormwater. It dso identified two indudtrid
sectors as priorities: petroleum refineries and
meta dectroplating.

The Office of Enforcement and Compliance
Assurance consulted with states (and EPA
regions and Office of Water) in setting these
priorities. It also congdered public hedlth and
environmenta risk as reported by states and the

-

EPA’s Wet Weather
Enforcement Priorities
+ Combined sewer
overflow policy
+ Sanitary sewer overflow
enforcement system
+ Concentrated animal
feeding operations
sector strategy

+ Storm water regulations
-Fiscal 2000/2001 guidance

Office of Water. Asaresult of its process, wet weather issues, such as
sawer overflows and contaminated urban and agricultura runoff, dong with
storm waeter, were identified as nationd enforcement priorities for fisca years

2000 and 2001.

However, these enforcement priorities did not necessarily reflect a sate's or
region’ s watershed-specific impairment problems. For example, some
watersheds were impacted by surface mining. Also, wet westher priorities
encompassed alarge universe of dischargers that could not be easily
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Barriers to
Strategy
Development

addressed by states without finding new resources or divesting in other
aress. Divesting in mgor dischargers was somewhat difficult because EPA
grant work plans continued to contain requirements for inspecting mgor
dischargers, aresource-intensive requirement.

Finally, agreed-upon state enforcement priorities were not necessarily
followed. For example, for fiscal 1999, Utah agreed that three industrial
sectors would be given priority: refineries, minera mining, and sted making.
We were unable to substantiate that the state took any priority actions for
these sectors, which included some minor permit holders. The Sate' s year-
end report sated that the mineral mining and steed making sectors ended the
year with zero and 50 percent compliance rates, respectively.

EPA and the states have been hampered by a number of sgnificant barriers
to developing and eval uating the effectiveness of enforcement dtrategies.
They include:

*  Water Quality Data
Gaps. The Generd

“Only six states reported that they
have a majority of the data they need

Accounting Office's to assess whether their waters meet
(GAQ) survey of dl_ 0 | water quality standards.”
dates found that their -GAO, March 2000

abilitiesto identify and
St priorities among water quality problems were impacted by
(1) alack of water quaity assessments and (2) data limitetions
on causes and sources of water impairments. These data gaps
were particularly serious in the case of diffuse non-point sources,
which were widely accepted as contributing to the mgority of
the nation’ swater quality problems.

* Incomplete Compliance Data. Dueto limited resources,
EPA’s Permit Compliance System and state systems had
incomplete data on smaller dischargers, concentrated animal
feeding operations, and storm water dischargers. There were
serious data gaps on the amounts and types of pollutant
discharges, the number of facilities without required permits, and
compliance rates. These gaps hampered the development of
risk-based strategies. (Thisissueis discussed further in

» Compliance Standards Not Established. EPA and the states
we reviewed had not set compliance standards for types of

12



dischargers, sectors, watersheds, or other specific categories.
Without some standard, there was no objective basis for making
decisonsto invest or divest in certain sectors, aress, or
programs.

e Environmental Outcomes Difficult to Measure. GAO
found environmenta outcomes were inherently difficult to
measure for a number of reasons.  the absence of basdine data,
the inherent difficulty and expense involved in quantifying the
outcomes, and the difficulty in establishing causal links that
isolate the effect of a particular Strategy.

+ Reductanceto Address Certain Sectors. EPA enforcement
officids told us some states were reluctant to address small
businesses and economicdly vitd indudtries.

We recognize these impediments impact EPA’ s and the Sates ahilitiesto
st priorities and improve the effectiveness of enforcement investments.
Nonetheless, as evidenced by the actions taken by Region 10, thereis much
that can be done to improve the effectiveness of enforcement with some
relaively minor system changes and resource redignments. Further, the
establishment of compliance standards would greetly aid the decison-
making process.

State Partnerships ETAE’ ;?;r?gls;?ngrn;igat?: Qrede:ret(il)to “Itis of great importance to the states
Need imgrove thg off ectivenepsss of and to the nation that our partnership
Strengthening a#%rcan ent and help solve [with EPA] be strengthened.”

-Environmental Council of the States

environmenta problems. State
enforcement priorities were sometimes
not made in a partnership fashion.

As pointed out by the Nationd Academy of Public Adminigtration, there are
many impediments to a performance-based EPA-dtate relationship.
Certainly, thelack of datais amgor impediment. The Academy concluded
that other impediments were EPA’ s state oversight role and a concern that
states will wesaken environmenta protection.

However, actions by Region 10 and some states show that enforcement

effectiveness can be greatly improved. We believe EPA-gate collaboration
is essentia to maximize the effectiveness of limited enforcement resources, to

13



Recommendations

Agency Response
and OIG Position

reach EPA’s god of compliance with environmentd laws, and to improve
our nation’s waters.

We recommend that the Assstant Administrator for Enforcement and
Compliance Assurance;

3- 1. Inpartnership with the Office of Water and EPA regions,
collaborate with states to devel op risk-based enforcement priorities.
Encourage states to develop mechanisms to evauate tradeoffs in
enforcement investments,

3- 2. Provide states more latitude in the redirection of their resources. In
this respect, diminate the god to ingpect dl mgor dischargers
annually.

2-1. Risk-Based Priorities. The Office of Enforcement and
Compliance Assurance explained that it already has a consultation
process in place in which EPA regions, states, EPA’s Office of Water,
and other stakeholders are extensively consulted in determining the
national water enforcement priorities for each 2-year cycle. A major
factor in identifying the candidates for prioritiesis the element of risk.
This consultation process was being used to shape the 2002/2003
Memorandum of Agreement guidance. The Office believed the OIG
should recognize state invol vement in identifying national priorities and
recommend that the Office of Enforcement and Compliance Assurance
develop a process to ensure states are implementing its risk-based
strategies.

The Office of Enforcement and Compliance Assurance asserted that its
actions are not keeping the states from implementing a risk-based
approach or from addressing watershed priorities. Its guidance and
strategies provide states with the flexible framework they need to
implement a risk-based program. While EPA regions can and do
recommend that states participate in national water priorities, suggest
wher e states might focus their resources, and meet with states to
conduct joint work planning, the Office stated that, ultimately, itisa
state’ s decision asto the prioritiesit will set. The Office stated that a
“constructive” recommendation would be that EPA should place more
emphasis on program reviews and improve its efforts to share best
practices with the states.
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The Office disagreed with the finding that the “ core” permit program
inhibits the development of state strategies. The Office's guidance
allows regions and states flexibility in shifting a portion of their total
inspection resources from major to minor facilities, particularly in
priority water sheds, where those minor facilities represent a significant
risk. The Office also defended the Agency goal to inspect 100 percent
of all major point sources annually because:

* Major point sources generate the majority of effluent flow and
toxic pollutant loadings which can significantly affect water
quality in receiving waters.

» Sgnificant environmental benefits associated with higher levels
of compliance among majors would be lost if “ we were to allow
a total shift to minors.”

OI G Position: The Office's response partialy addresses our
recommendations. We recognize that states have been involved in setting
national priorities. We agree that EPA should evauate state enforcement
strategies and share best practices. However, the Office of Enforcement
and Compliance Assurance needs to further collaborate with EPA’s Office
of Water, regions, and states so that each state has an effective, risk-based
enforcement Strategy that addressesits unique risksto water quality.

Further, the Office should foster the development of tools that states can use
to evauate tradeoffs in enforcement investments.

States have not been alowed totd flexibility in deciding how to best invest
their enforcement resources. EPA does, to some extent, control state
enforcement programs. It authorizes states to operate these programs and
stsrules, regulaions, and gods for permitting, inspecting, monitoring, and
enforcing discharge permits, especidly those for mgor facilities. EPA date
grants were typicaly contingent upon work plans which required states to
perform a certain number of ingpections of magor and minor dischargers and
perform other actions.

2-2. Inspections. The Office of Enforcement and Compliance
Assurance believed that state programs needed to have the ability to
inspect all major dischargers annually. It cited several reasons,
including:

»  States should have minimum, quantifiable standards for
procedures and resour ces.

* Major dischargerswere high risk because they generate the
majority of the effluent flow and toxic pollutant loadings.
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*  Numerous noncompliance problems existed with major
dischargers.

The Office of Enforcement and Compliance Assurance also pointed out
that it has issued guidance that allows minor facility inspections to be
traded for major facilitiesat a 2:1 ratio, using risk-based rationale.
The Office believed an appropriate alter native recommendation would
be to ensure that any state that does not commit to inspect 100 percent
of its major facilities develops and implements an inspection plan that
targets an appropriate mixture of high risk dischargers (i.e., majors
and minors) in priority areas such as impaired water sheds.

OI G Postion: The Office of Enforcement and Compliance Assurance' s
response illugtrates its reluctance to commit to arisk-based approach. We
believe it isthe impact sate resources have on compliance and, ultimately,
water quality, that should be used to determine the adequacy of adate's
resource investment in mgjor inspections and other activities.
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Part Il
Compliance Monitoring and Enforcement
Systems Deficient

The states we evauated did not have sufficient information on dischargers to
effectively implement their enforcement programs. One reason was that EPA’s
Permit Compliance System was incomplete, inaccurate and obsolete. The
growth, variety and complexity of the regulated community hed greetly
outstripped the system capabilities. Compliance data for hundreds of
thousands of dischargers were not monitored by the system because it was too
codtly to enter the data.  Although many states were developing their own
systems, they did not fill the information void.

States had other weaknesses in their compliance monitoring and enforcement
systems, including not reporting serious, Sgnificant violaions. The sates we
evauated had not implemented effective ssorm water compliance monitoring
programs to detect
and correct
noncompliancein
higher risk aress.

Percentage of Major Dischargers

In Compliance
Fiscal 2000

Moreover, states
needed to improve
thelr enforcement
response to
sgnificant violations
to prevent further
violaions. Although
EPA’sgod wasfull

Source: Permit Compliance System

Compllaflce Only 10 [190-100% compliance
! 75-89% compliance
states reported a I 0-74% compliance

compliance rate of

90 percent or better during fisca 2000. Twenty states reported that less than
75 percent of their mgjor dischargers were in compliance during the year. A
discharger was defined as out of compliance with its permit when it had two
sgnificant, repested violations of its permit within two consecutive quarters.

We recogni ze the compliance rate was not completely accurate because of
deficienciesin EPA’s Permit Compliance System. However, it provided an
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indicator of the states’ compliance status. Nationa compliance rates were not
available for other sources such as minor facilities and storm water dischargers.
Asdetaled later in this section, EPA and the Sates edtimated avery large
number of storm water dischargers were not in compliance because they had
not obtained permits.

18



Chapter 3

Permit and Other Information Systems Inadequate

b

Without electronic
reporting by
dischargers, it will
be virtually
impossible for
states to monitor
compliance with
permits.

Permit Compliance
System Had
Serious Problems

The sates we evauated did not have sufficient information on regulated
dischargers to determine the effectiveness of their enforcement programs.

A mgor barrier in state program management was the lack of information about
hundreds of thousands of smdler dischargers that contributed to water quality
problems. EPA’s Permit Compliance System—its nationd permitting and
enforcement system—was incomplete, inaccurate and obsolete. The system
lacked data from these smdler dischargers. Although many states were
developing their own systems, they did not fill the information void. Asaresult,
States could not effectively implement the discharge program.

One critical missing component of the Permit Compliance System was
electronic transmission of saf-monitoring reports. Without eectronic reporting
by dischargers, it will be virtudly impossible for states to monitor compliance
with dl permits.

Further, serious toxicity violations were not classfied as “sgnificant,” thereby
overgtating the national compliancerate. The states we evauated had other
wesknesses in their procedures for identifying significant violations.

Without sound compliance monitoring systems, significant permit violaions thet

adversaly impact water quality went uncorrected. At two of the three States,
toxic discharges were released into impaired water bodies.

(&

PA’s Permit Compliance

EPA’s permitting and enforcement information System Data

system— the Permit Compliance
System—was incomplete, inaccurate and
difficult to use. Compliance datafrom
hundreds of thousands of smaller dischargers
was not captured by the system and
information in the system had serious
limitations. Some states had created their own
systems and, to some extent, duplicated the Agency’s systlem. EPA was aware
of these problems and, in 1999, identified the system as an Agency weskness.
Until the system is upgraded, expanded, and reasonably accurate, its usefulness
as amanagement and program evauation tool will be serioudy limited. As

» Pollutant discharges
o Permit limits

» Permit violations
Enforcement actions
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System Capabilities
Exclude Many
Dischargers

+  Permits Have
Different
Requirements

such, the system should continue to be reported as an Agency weakness until
these problems are corrected.

EPA and state permitting and enforcement -~

programs rely on EPA’s compliance system; of State Enforcement

the 44 states approved to issue permits, 39 Program Deficiencies
Sates enter dataiinto the system. EPA usesthe |+ Compliance system
system for program management and oversight excluded data for smaller
purposes, induding asssting in targeting dischargers

enforcement activity to the areas experiencing « Serious toxicity violations
compliance and environmenta problems. The and other violations not

data are andyzed to help determine the quality of | reported
the nation’s water bodies and will serveasthe |« Strategies for identifying
source of datafor reporting purposes on EPA’s unpermitted storm water

progress in reducing pollutant loadings. dischargers needed
development
The growth, variety, and complexity of the « Many enforcement
regulated community had grestly outstripped the actions issued a year or
sysem’ s capabilities. Dischargers not more after violations
monitored by the system included: + Penalties failed to
recover economic benefit
o Storm water, of noncompliance
»  Concentrated animal feeding operations, | « Proactive strategies
and needed to avoid serious
*  Sewer overflows. violations

The system was not designed for these type of

permits, which had different permit requirements than the more traditiona major
and minor discharger permits. Generdly, states were not entering discharge
information on minor and storm water dischargers, concentrated animal feeding
operations, and sewer overflows because EPA did not require it.

Thelack of asound o
Number of Permits in EPA’s

monitoring system was . .

. gsy_ Permit Compliance System
particularly evident for
storm water dischargers. Estimated

Number of Number in
The system was not : .

] Type of Permit Permits System
water compl iance data, Storm water 400,000 16,417
and states did not maintain Concentrated animal 15,000 5,608
their own complete and feeding operations
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*  Thousands of
Permits Need Data
Entry

Best Practice:
Electronic Reporting

System Inaccurate for
Major Dischargers

consstent data systems
for tracking and monitoring storm water compliance activities.

Another reason data was excluded for smaller permits was because data entry
was time-consuming. The Office of Water estimated there were about
400,000 storm water and 100,000 minor discharger permits. Compared to
7,000 mgjor discharger permits, these permits represented a substantia
workload. Assuch, EPA and the states had agreed that data only for major
dischargers was required to be in the system.

In order for satesto effectively monitor the myriad of smdler dischargers and
others, dectronic sdf-monitoring reports are critica. Asnoted later in this
report, ssorm water and minor permit violations went undetected and
uncorrected largely dueto alack of monitoring. Also, EPA had not yet been
successful in its efforts to introduce eectronic salf-reporting. To effectively
monitor al sources, EPA should set ahigh priority for implementing eectronic
reporting for al dischargers nationwide.

Ve

Cdiforniawas testing electronic @) Best Practice:
submission of salf-monitoring reports ¢ Electronic Self-Reporting
and reported successful results. In “| + Eliminates costs associated
addition to providing necessary with preparing and reviewing
environmenta decision-making paper reports
information, eectronic sef-reporting *  Minimizes repeat data entry
eliminates costs associated with preparing by EPA and the states
paper reports and repesat data entry by * Helps eliminate inaccurate
states and EPA. It dlso helps diminate reporting by facilities and
the failure of facilities and states to Jiliee _
accurately report and categorize + Facilitates the prompt review
violaions. of discharge reports

* Allows large volumes of
In addition to excluding alarge number of discharge data to be
dischargers, the Permit Compliance included in state and national
System was inaccurate for anumber of data bases efficiently

other reasons. For example:

» California Data Not Entered. Beginning in fiscad 2000, the Office of
Enforcement and Compliance Assurance had agreed to alow only about
30 percent of Cdifornia s mgjor facility compliance data to be entered into
the system. These facilities represented the grestest amount of municipa
flow and the industries of greatest concern.
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System Obsolete

» Utah’sNoncompliance Rate Overstated. A compliance system report
showed that 65 percent of Utah’s mgor facilities were in sgnificant
noncompliance for fiscal 1999. Thisrate was substantialy overstated
because the state had not entered self-monitoring reports into the system on
time. The system did not have the capability to correct this error.

* Report Unusablein Maryland. A recent Maryland state audit report
found the system generated many violations that did not represent actua
violaions

» Toxicity Violations Excluded. Asdetalled later in this chapter, whole
effluent toxicity violations were not dlassfied as Sgnificant violaions and, in
many cases, overstated the compliance rate.

As shown, it was questionable whether the compliance system fairly
represented the compliance status of mgjor facilities nationwide. It did not
reflect the national compliance rate of other facilities. Without complete and
accurate information, it was difficult to evaluate the effectiveness of permitting,
compliance, and enforcement sirategies.

EPA readily acknowledged its compliance system was obsolete, resource
intensive, and difficult to use. In spite of these factors, the system had not had
any mgor redesgnsin nearly 20 years.

The Permit Compliance System was first developed in 1974 and itslast
modernization effort wasin 1982, nearly 20 years ago. Further, the system
was:

* Hard touse Dueto theage and inflexibility of the system, it was not user
friendly. The system was dependent on user coding and some users only
saw the large quantity of data that was entered.

* Resourcelntensive. The system required the manud entry of dl data
including facility saf-monitoring reports. Asaresult, data entry was very
labor intensive.

For example, the State Data Systems

gtate of Colorado North
estimated the cost California Carolina Utah

to enter datawas

about $70,000 Uses its own system U U

per year. Further, | enters datainto Permit U U
the system was Compliance System

costly for EPA to U = Condition occurs
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States Create Their
Own Systems

Compliance System
Modernization Project

Other Aspects of
Compliance
Systems Need
Improvement

mantan.

Thelack of an effective compliance system resulted in the development of
unique state systems.  Unique systems have creeted problems for EPA and the
dates. Some Sate sysems did not interface with the Permit Compliance
System. Asaresult, either states or regions had to reenter Sate data into the
Permit Compliance System. To remedy this problem of duplicate data entry,
EPA has proposed an Interim Data Exchange Format to overcome the data

trandfer difficulties. However, this system has not been fielded.

Further, the Office of Enforcement and Compliance Assurance had not
addressed the risk that new state systems would not include the data eements
required by the modernized Permit Compliance System. To illudtrate,
Cdiforniawas designing a new enforcement system to mest its own needs,
however, Region 9 was not involved with the development to ensure dl data
elements needed for the new Permit Compliance System were included. In
order to do this, the Office of Enforcement and Compliance Assurance and
Office of Water need to complete the policy statement for mandatory data

dements.

The Office of Enforcement and Compliance Assurance had three mgjor
initiatives underway for its Permit Compliance System which were intended to
address system problems and improve its usefulness as a management tool:

1. System modernization,
2. State interim data exchange format, and
3. Electronic reporting.

In determining the status of EPA’ s plan to modernize its
Permit Compliance System, we found that the Office of
Enforcement and Compliance Assurance had not
successfully collaborated with EPA’s Office of Water and
the states in the design of the new system requirements.
Thisissue is discussed in more detail in[Exhibit 2, Other |
[Matters, found on page 69. |

We found other fundamenta weaknessesin EPA and state
compliance monitoring systems for mgor and minor
facilities. Our review of three states, aong with results
from recent state audits, found:
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A wastewater
treatment plant in
North Carolina
failed 27 out of 36
toxicity tests since
1996. None of
these violations
were designated as
significant and,
therefore, the state
did not include
them on quarterly
non-compliance
reports to EPA.




Serious Toxicity
Violations Not
Identified as
Significant

f

“In addition, the
[toxicity] test itself is
intended to measure
the direct potential
for impairment of
fish and aquatic life
communities related
to substances
present in effluents
at toxic
concentrations
Thus, any failure of
the effluent limitation
should be
considered class |
[serious] and
appropriate action

taken.”
-Wisconsin Department
of Natural Resources

* Many srioustoxicity violaions were not cdlassfied as“sgnificant” and thus
were not subject to corrective or enforcement actions.

*  Numerous other mgor and minor facility violations went unreported.

o State ingpection procedures for mgjor facilities needed some improvements.

Without sound compliance monitoring systems, significant permit violaions thet
adversdly impact water quaity go undetected. For example, we found serious
toxicity violations in two states that went uncorrected; they were not reported
to EPA asdggnificant violations. In at least one case, the toxic discharge was
released into an impaired water body. Further, when violations are not
identified, enforcement actions that pendize noncompliance cannot be taken.

Serioustoxicity violations, found through whole effluent toxicity tests, were not
categorized as Sgnificant violaions. The states we evauated told us they were
not aware toxicity test failures met EPA’s criteriafor a“sgnificant” violation.
Also, Office of Enforcement and Compliance Assurance guidance (a 1995
memorandum) did not clearly identify toxicity text violations as Sgnificant
violations. Asaresult, facilities continued to discharge toxic waste weater into
water bodies.

Whole effluent toxicity tests are one of the most important measures of

ng the impact of wastewater discharges. Toxicity tests expose aquatic
organiams and fish to discharges for a pecific time period, in order to predict at
what levels the discharges may cause harm to the organisms. When atoxicity
violation occurs, it shows the dischargeis toxic enough to harm or kill fish and
organisms.

Our sample of ninefadilitiesin Cdiforniaand our review of North Carolina's
data base identified three facilitiesin Cdiforniaand four facilitiesin North
Carolinathat had toxicity violations. The seven Cdiforniaand North Carolina
fecilities did not categorize their toxicity violaions as Sgnificant. If EPA hed
been aware of the toxicity violations, it could have worked with state officids,
obtained enforcement orders,
and resolved the toxic

problems. !g?}

Best Practice:
Utah’s Toxicity Violation Policy

Qtéh fiid not report any toxici't.y. «  Violations must be reported within
violaionsin the sample of facilities 24 hours

wereviewed. Region8toldusthat | ,
Utah had apolicy in place to take
actions on whole effluent toxicity
test violations.

Accelerated testing is required
+ Investigation of the cause of toxicity
is required for patterns of toxicity
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Violations by Major
Dischargers Not
Identified

There was alarge number of toxic violations nationwide that went unreported
as sgnificant violations. EPA’s Permit Compliance System reported 6,552
toxicity violations nationwide between October 1, 1998 and December 31,
1999. We estimate that less than 10 percent of these violations were
designated as sgnificant and, thus, were not subject to the requirements for
taking enforcement actions.

Although EPA guidance categorized effluent violations that may cause
environmentd harm as dgnificant, it did not specificdly desgnate whole effluent
toxicity violations as Sgnificant. EPA officids told us this semmed from
industry oppaosition years earlier based on concerns over the reliability of
toxicity tests. However, EPA officias confirmed that toxicity tests were very
reliable. Also, they noted that toxicity tests dlowed dischargersto diminate
other tests of specific chemicals. Assuch, EPA needsto require dischargersto
categorize toxicity test falures as sgnificant violaions.

Sonificant
violations by mgor
dischargers were
not aways
identified and
reported. In
Cdifornia, the
dtate’' s manua
reviews of
monitoring reports
missed sgnificant
violations &t three
of the ninefadilities Refinery in Northern California, a major discharger
wereviewed. As

areault, none of these violations were identified and reported. Many of these
problems could be eiminated by having dischargers submit monitoring reports
electronicdly.

A 1999 Cdlifornia study aso found (Because it did not identify daily and weekly
that violations were not identified violations, North Carolina delayed 15

and reported. The study found months in issuing an enforcement action
many sdf-monitoring reports were for mercury violations. The violator, a

not received, and many that were town’s waste water treatment plant, was the
received were not reviewed in cause of pollution of an environmentally-

sufficient detail to identify violations. impaired stream with designated poor
water quality, non-supporting of its intended

uses.
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In North Carolina, permits contained daily or weekly limits which were
sometimes violated but not identified or reported. In at least one case we
reviewed, the violaions of mercury limits were directly atributable to impairing
adream. Asaresault of our audit, North Carolina developed a separate
software system to detect violations of daily maximum limitsin permits.

State audit reports identified problems with the accurate identification of
violations. For example, Arkansas s Legidative Auditor found discrepancies
between the violations reported on the self-monitoring reports and those
reported on in-house summary reports.

Significant Violations Significant violations were not identified for minor facilities. There were two
Not Identified for main reasons for this condition:
Minor Facilities
» Stateswere not tracking compliance a minor facilities and entering
information into EPA’s system.
* EPA had not explicitly defined a“sgnificant” violation for minor

dischargers.
Minor dischargers have been @) Region 10 Best Practice
implicated as causes of water é/j Minor Permit Compliance System
impairments in some water bodies. + Created oversight system for
A recent Region 10 initiative to monitor minor facility dischargers
compliance a minor fadilitiesfound high | ¢ Identified violations with minimal
noncompliance rates. After theregion effort
developed an oversght system and + Identified when an enforcement
began enforcing permit limits, pollutant action should be taken

discharges dropped dramatically.

EPA’ s Permit Compliance System identifies violations based on data entered
from permits and discharger self-monitoring reports. As discussed previoudy,
generdly states only enter datafor mgor facilities. Even thislimited data entry
process is time-consuming and expengive; however, the system caculates
discharge violaions.

Generdly, states were not reporting information on minor facility compliance to
EPA. Although North Carolina was reviewing minor facility violations, we
found:

» DataNot Entered into EPA System. None of the three states we
evauated were congastently entering minor facility datainto the Agency’'s
compliance system. Thus, minor discharger violations weren't reported to
EPA.
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Inspections of Major
Facilities Need
Improvements

* Annual ReportsMissing. Many states did not submit annua reports
describing compliance and enforcement activities at minor facilities, as
required by federa regulation. None of the states we reviewed submitted
this report and only two of the ten statesin Regions 8 and 9 submitted this
report.

o StatesWere Not Evaluating Compliance. Two of the three stateswe
evauated did not have a Sate system for evauating minor facility
compliance.

» Conditions Noted in Other Reports. These conditions were noted in
date audit reports. For example, Louisiana auditors found 21 percent of
the required sdf-monitoring reports for minor facilitiesin their sample had
not been submitted. Also, the state was not reviewing the monitoring
reports that were submitted.

Without these annua reports on the compliance status of minor dischargers,
EPA was unaware of compliance problems and was unable to take unilatera
action or assis the sates in helping permit-violating facilities come back into
compliance.

Further, EPA had not established criteriafor Sgnificant violations a minor
fadilities or Sgnificant minor facilities. EPA guidance stated that the inventory
datafor “sgnificant minors’ should be entered directly into the Permit
Compliance System, but Sgnificant minors was not defined. At aminimum,
minors that adversdly impact impaired watersheds should be identified as
sgnificant. Also, nonsubmission of discharge monitoring reports should be
identified as asgnificant violaion. If this criteria were established, States,
regions and EPA would have better data to evauate compliance by minor
fadlities

States needed to improve the qudity of their a

inspections to ensure facilities were accurately Changes Needed to State
reporting monitoring data. Self-monitoring reports | __Inspection Procedures
are the backbone of the Clean Water Act's *  Inspections need to be
compliance monitoring system; mgor facilities unannounced

must submit them monthly. Statesrely on facilities | ¢ Inspections need to

to promptly and accurately report their violations evaluate the accuracy

to regulators. Facilities are required to report and reliabilty of self-
sgnificant violations to states within 24 hours. monitoring reports
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California performed
cursory inspections of a
sugar refinery, missing
violations of chlorine
limits. When the state
analyzed reporting
documentation in
August 1999, it found
several years of
unreported violations of
chlorine limits. The
chlorine was discharged
into an impaired
waterway.

Conclusion

Two of the three states we reviewed needed to

improve their ingpection procedures. For the sSites we reviewed, neither
Cdifornia nor Utah performed unannounced inspections and Cdifornia did not
uniformly verify the accuracy and reliability of sdf-monitoring reports during Site
vidts. Asaresult, Cdiforniamissed unreported sgnificant violations by at least
onefacility. Thisfadility discharged chlorine into an impaired waterway.

Other reports found ingpection quality issuesin date
programs. For example, the Environmenta Working Group
reported in July 2000 that 42 percent of al Clean Water Act
ingpections were a brief visud ingpection of afacility. Visud
ingpections typicaly do not evauate the accuracy of sdf-monitoring reports.
Although mogt state audit reports did not
evauate the quality of ingpections, a recent s
Oregon audit report found that the Department

of Environmental Quaity was not ensuring sdlf- Oregon Department o

o Environmental Quality
monitoring reports were accurate. )
...was unaware of

numerous instances of
falsified reporting

occurring over a 5-year
period at one permitted

facility...”
-Oregon Audits Division

In Cdifornia, inspections were not thorough
because inspections were deemed lower
priority than issuing permits and taking
enforcement actions. The god of ingpecting all
magor facilities annualy took precedence over
athorough inspection. States did not perform
unannounced ingpections because staff were
concerned no one would be available at the
facility and time would be wasted.

EPA’ s Permit Compliance System was obsolete and insufficient to evauate the
effectiveness of state enforcement programs. The system lacked data from
thousands of smdller dischargers. Although many states were developing their
own systems, these systems did not fill the information void.

One critical missing component of the Permit Compliance System was
electronic transmission of saf-monitoring reports. Without ectronic reporting
by dischargers, it will be virtually impossible for sates to monitor compliance
with dl permits.

We dso found many states were not classifying thousands of serious toxicity
violations as“sgnificant.” Without this desgnation, states were not subject to
EPA requirements for taking enforcement and corrective actions. Moreover, in
some gates, toxic effluent continued to be discharged into impaired waterways.
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Recommendations

Other aspects of discharge compliance were not being addressed by states.
Two of the three States we reviewed were not evauating compliance by minor
dischargers. We dso found procedures for conducting inspections and
reviewing sdlf-monitoring data was insufficient at two states. Since sdif-
monitoring reports are the cornerstone of the discharge system, these
procedural weaknesses are serious.

We recommend that the Assstant Administrator for Enforcement and
Compliance Assurance:

3-

1. Make modernizing the Permit Compliance System a high priority.

Further, ensure that future systems:

*  Require dectronic submisson and evauation of sdf-monitoring
reports for al dischargers, including minor facilities and storm water.

»  Track storm water permits, ingpections, compliance rates, and
enforcement actions.

. Accderate the development of the Interim Data Exchange Format for

the Permit Compliance System. Also, before proceeding further into
design and development, work with the Office of Water to ensure there
is an up-to-date policy statement for water system criteria.

. Have regions work with states to help ensure data € ements needed for

the new Permit Compliance System are included in State sysems being
developed.

. Continue to report the Permit Compliance System as an Agency-leve

weskness until the modernization project isimplemented and the system
datais reasonably accurate and complete.

. Revise guidance to specify that whole effluent toxicity violaions are

ggnificant violations. Revise regulations to require whole effluent toxicity
violations to be reported on quarterly noncompliance reports.

. Egablish adefinition of sgnificant violations for minor fadilities, incdluding

gorm water dischargers. At aminimum, include nonsubmisson of sdf-
monitoring reportsin this definition. Also, define “sgnificant” minor
fadlities Include facilitiesimpacting impaired waterways in this
definition.

Additiona suggestions for modernizing the Permit Compliance System can be
found at [Exhibit 2, page 69.]
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Agency Response
and OIG Position

3-1. System Modernization. The Office of Enforcement and Compliance
Assurance stated that modernizing the Permit Compliance Systemwas,
and will continue to be, a high priority. The modernized systemwill allow
for entry of data element fields needed to track all dischargers, including
minor facilities and storm water facilities. Information tracked for those
dischargerswill include permit limits, inspections, compliance and
enforcement action data. System modernization is scheduled for
implementation by the end of 2003.

OI G Position:  While the Office asserted that the Permit Compliance System
was a high priority, the system has been obsolete for over 10 years and the new
system schedule has continually dipped. Further, the Office has not yet
identified the data dements the syssem will include. These facts indicate thet the
system has not been a high priority.

3-2. State Data Transfer System. The Office of Enforcement and
Compliance Assurance said it and the EPA Office of Environmental
Information had worked closely with their state partnersin implementing
the Interim Data Exchange Format over the last year.

The EPA Office of Environmental Information isthe lead for
implementing the Exchange Format project, has devel oped the schedule
for project implementation, and must address acceleration. Currently, the
Exchange Format is scheduled for full implementation by March 2002.

While Office of Enforcement and Compliance Assurance agreed that there
was a need to update the Policy Statement to address new data
requirements, it did not agree that this must occur before design and
software development. Broad capacity will be built into the system as
indicated in the response to 3-1. Only a subset of that capacity islikely to
be federally required. Therefore, the Policy Statement can be updated
during system design and devel opment.

OI G Position: The Agency’s response does not fully address our conclusions
and recommendations. According to the Office of Enforcement and
Compliance Assurance's Fisca 2000 Integrity Act Annua Assurance Letter,
the Exchange Format was scheduled to be implemented in the third quarter of
fiscal 2001. Thus, the Exchange Format system has been delayed nearly ayear
since the letter was prepared in October 2000. Further, the Office needs to
work with the Office of Environmenta Information to accelerate the Exchange
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Format system, since the Office of Enforcement and Compliance Assuranceis
responsible for the system.

The Policy Statement is obsolete and needs to be updated immediately. This
critical Agency document excludes federa information requirements for scorm
water permits, which now compromise the largest number of permits. Further,
changes to the Policy Statement should be completed before software design,
s0 that the changes can be incorporated into the modernized system. Data
entry requirements are essentid for determining system requirements.

3-3. State Systems. The Office of Enforcement and Compliance
Assurance explained that it was finalizing the overall data requirements
for the modernized Permit Compliance System. It stated it will continue
to work closely with the states in devel oping detailed data requirements.
Until those requirements are finalized, those states modernizing their
systems should include in their modernized system the data entry
requirements specified in the current Policy Satement.

For the most part, states do not coordinate or consult with the Office of
Enforcement and Compliance Assurance when modernizing their systems,
as these systems are built primarily to accommodate state needs.

However, the Office agreed to request of regions that they make a special
effort to discuss state moder nization plans during their program status
meetings. Additionally, it hoped that extensive involvement of state
representatives in the moder nization process will have a spill over effect in
getting states to include the necessary data elementsin their systems.

OI G Position: We do not agree an updated policy statement is unnecessary at
thistime. EPA regions need an updated policy statement to engage in
congtructive discussions with states about which state datais needed at the
nationd level. Exiging data requirements are insufficient.

3-4. Agency Control Weakness. The Office of Enforcement and
Compliance Assurance agreed to continue to report the Permit
Compliance System as an Agency-level weakness until all milestones were
met. One of the milestones was the compl etion of moder nization which is
scheduled to occur by the end of 2003.

OI G Pogtion: The response only partidly addresses our recommendation.

The system should continue to be reported as an Agency weakness until the
datais reasonably accurate and complete.
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3-5. Toxicity Violations. The Office of Enforcement and Compliance
Assurance pointed out that, in many ways, whole effluent toxicity is
treated like any other parameter in the permit program; i.e., the permittee
reports self-monitoring data on its discharge report, results are entered
into the permit compliance system and tracked, and violations should be
reviewed and are subject to a range of enforcement responses. The major
exception is that toxicity violations are not automatically flagged as
significant noncompliance. Because of the variability in permit
requirements and in the frequency of compliance monitoring required,
toxicity violations do not neatly fit under existing “ significant
noncompliance” criteria.

However, EPA’s existing regulations and guidance provide EPA regions

and states with the flexibility to identify toxicity violations as significant:

* 40 CFRPart 123.45(a) provides states with the flexibility to report
any violation of substantial concern on quarterly noncompliance
reports.

* EPA’s*“Whole Effluent Toxicity Permitting Principles and
Enforcement Strategy” prescribes review of toxicity limit violations.

»  EPA’senforcement response guide recommends responses to toxicity
violations.

The Office of Enforcement and Compliance Assurance agreed to

reconsider the applicability of significant noncompliance to whole effluent

toxicity violations when it revises the definition of significant
noncompliance.

OIG Podtion: Thereisno reason to dday categorizing whole effluent toxicity
violations as sgnificant violations. The current process is not working. While
dates have had the flexibility to identify whole effluent toxicity violations as
“dgnificant” violations, they generdly have not. According to the Permit
Compliance System, only 5.6 percent of the fiscal 2000 toxicity violations were
identified as Sgnificant violations. Facilities nationwide had large numbers of
recurring toxicity violations that were not designated as significant. For
example
* Onefadility in Massachusetts had 16 toxicity violaions, none were
categorized as Sgnificant.
» Onefacility in New Jersey had nine toxicity violations, none were
categorized as Sgnificant.
 Onefadlity in Horida had 19 toxicity violations, none were labeled as
sgnificant.
By not labding toxic violations as “ ggnificant,” sates obfuscate EPA oversght
of the appropriateness and effectiveness of state enforcement actions.
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3-6. Other Significant Violations. The Office of Enforcement and
Compliance Assurance noted that a state has the discretion to designate
any facility with violations of concern asa“ major” discharger thereby
subjecting the facility to “ significant” noncompliance criteria. 40 CFR
Part 123.45(a) provides a state with the discretion to report any violation
of “ substantial concern” on a quarterly noncompliance report.

The Office of Enforcement and Compliance Assurance committed to
consider devel oping guidance on when a minor discharger should be
designated as a major discharger and to include factors such as non-
submission of discharge monitoring reports and impact of the discharge
on impaired waterways.

OIG Position: The Office' s response does not address our recommendation
to establish a definition of sgnificant violations for minor fadilities, including
storm water dischargers, and to define “sgnificant” minor facilities. We are
recommending that EPA establish a uniform definition for sgnificant violations at
al minor dischargers, including sorm weater. Designating minor dischargers as
magjor dischargers does not address our recommendation or the problems that
exig.
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Chapter 4

Storm Water Compliance Systems Have Deficiencies

“Urban runoff from seven
south Orange County
[California] cities is so
noxious that it exceeds
safe-swimming water
standards at all but three
of 35 sites—and by 100-
fold at four...”

-Orange County Register

Numerous Storm
Water Non-filers

Storm water pollution posed sgnificant water quality problems and hedlth
risks—in 1999, more than 6,000 beaches were closed or had health advisories
issued due to polluted waters caused mainly by storm water runoff.

The states we evauated were not effectively monitoring compliance by storm
water dischargers, resulting in violations going undetected and unaddressed. We
found:

o Statestrategies were needed for
identifying stcorm water non-filers.
States estimated thousands of facilities
had not obtained storm water permits.

* Risk-based ingpection programs
wer e lacking. The thousands of
relatively smdl dischargersin this
program dictated a risk-based approach that had not been well developed.

*  Processes were needed to monitor discharge reports. States did not
maintain adequate processes or systems for reviewing saf-monitoring
reports, identifying mgor violaions, and taking appropriate action.

» Tracking systemsfor citizen complaints wereinsufficient. Although
citizen complaints were a primary means of identifying violations, complaint
tracking systems were not implemented.

California estimated there could be
as many as 19,000 facilities

operating without proper storm
water permits.

The main impediments to effective sorm water monitoring systems were alack
of resources and information. Although the storm water program involved nearly
400,000 dischargers nationwide, state resources were not significantly increased
to implement this program. Further, EPA’s Permit Compliance System and

date systems did not track storm water permit compliance data, resulting in
sgnificant datagaps. As areault, the states we reviewed did not have effective
storm water compliance monitoring programs to detect and correct
noncompliance in higher risk aress.

The states we evauated did not have adequate strategies for identifying storm
water dischargers that had failed to file for a proper permit. Although some
“non-filers’ were identified through citizen complaints, sates did not have
gystemnatic processes to search for and identify non-filers because of inadequate
resources and data.
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Inadequate
Inspection
Programs

Inspection Statistics
Unreliable

States Need Strategies

The number of unpermitted dischargers was substantial. For example, Utah
estimated it had about 500 unpermitted facilities subject to sorm water
regulations. Cdlifornia estimated that at least 19,000 facilities might be subject to
storm water regulations, but had yet to apply for apermit. Becausethe
identification of non-filers continued to be a chdlenge in the date, the Sate was
investigating the feagibility of accessing other Sate agency databasesto assgt in
identifying non-filers.

The states we evaluated were not employing sound, risk-based ingpection
programs of storm water dischargers:

Storm Water Inspection Programs

California

(Los Angeles) Utah North Carolina

Number of permitted facilities 16,641 690 6,227
(3,304)

Estimated annual rate of Construction-100%;
facilities inspected 12 % 2%* others unknown
Risk-based inspection
schedule developed No No No
Inspections documented Yes Sometimes Yes
Inspection results tracked and No, except
violations followed up No No construction sites

* Number of inspections performed could not be substantiated.

State-reported ingpection statistics were generaly overstated or unsubstantiated
at the stateswe reviewed. For example, California’s Los Angeles region
included searches for non-filersinitstaly. Fortunately, the Los Angelesregion
had recently increased its ingpection field presence from previous years. Utah's
reported ingpections could not be fully substantiated; the state did not
consstently document or track ingpection results.

Although most state audit reports did not evauate scorm water inspections, the
Louisana Legidative Auditor reported in January 2001 that most of the
uningpected facilities were scorm water dischargers.

We recognize that it is not redligtic to inspect hundreds or thousands of storm
water dischargers every year with limited resources. Therefore, sates should
develop risk-based dtrategies to target ingpections that provide maximum benefit
to improving tota water quality.

36



Best Practice: Risk-
Based Inspection
Strategy

States Need to Follow
Up on Inspection
Results

Self-Monitoring
System Not
|dentifying Major
Violations

Cdiforniawas developing a risk-
based ingpection plan: the Los California Best Practice:
Angdesregion’swork plan for éyjy Risk-Based Inspection Plan
fiscal year 2000/2001 showed that | « Focuses limited resources on

it intended to Sart targeting highest risk dischargers

industria and congtruction « Uses criteria to identify highest risk
ingpections a the highest risk dischargers
dischargers using specific criteria,
such as adminigrative or technica
non-compliance, high-risk indudtries, large condruction sites, and complaints.
Other criteria states could use to focus ingpection resources are impaired waters
or high priority watersheds, and repest violaors.

The states we eval uated were not consstently tracking or following up on
ingpection results. Four of eleven ingpection
reports reviewed in Cdiforniaand Utah detected | “The heart of a general
violations that were not tracked or acted upon. | permit is the pollution
Therefore, fadilities with mgjor violations, such as | prevention plan...”
falure to prepare a storm water pollution - EPA Region 9
prevention plan or implement storm water best
management practices, did not comeinto
compliance promptly, if at al. And there was no evidence to determineif or
when compliance was achieved.

The dtates we evauated were not reviewing self-monitoring
reports for compliance with permits and
regulations. In Cdifornia, one of four

monitoring reports we reviewed did not
meet regulatory requirements. The Los

Iy dy

Significant Storm Water
Violations Found: California

Angdesregion acknowledged that inthe | * Missing sampling analysis

past they have had to focus limited
resources on requiring dischargersto
submit reports, as opposed to addressing
noncompliance items in reports.

Utah did not track which facilities were
required to submit salf-monitoring
reports; thus, the state could not ensure
all required reports were received.
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 Missing descriptions of best
management practices
implemented at the facility

* Reporting results which were not
based on storm events

+ Not submitting monitoring

reports




Complaint
Tracking Systems
Lacking

Barriers

EPA and date sysemsdid =
not facilitate areview of sdf-
monitoring reports. The
Permit Compliance System
was not designed to track
storm water compliance
data State data systemsdid
not fill this gep, ather.
However, storm water data
was critica, not only for
determining compliance, but
for evauating the
effectiveness of the storm
water program.

Control of sediment into stormdrain

Due to the large volume of storm water self-monitoring reports, states need an
electronic scoring process that cost-effectively identifies sgnificant violations and
other important information. Severa low-cost viable options need to be serioudy
consdered including scan sheets (commonly used for eectronic scoring of tests)
and web-based reporting. Thiswould make efficient use of limited resources, as
well as provide assurance that required reports are submitted and
noncompliance is detected.

A, o

S

o
i
"

&

The gtates we reviewed did not maintain
adequate or consigtent tracking systems
for citizen complaints. Complaints were
an important source of violation i h
information. Without consistently tracking = ses
when and how citizen complaints were :
resolved, there was no evidence that the
states addressed the complaints or
provided aforma or informal response
addressing citizen concerns.

Deficienciesin the dtate storm water
programs occurred primarily because of
incomplete and inconsistent data systems
for tracking storm water activities and S
inadequate resources. Also, states were o Lo
reluctant to place additional burdens on Fed by urban runoff, Munger Creekin

smal and economically vital business. Orange County, California, had an
increased fecal-coliform count. (Photo by

Orange County Register.)
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Inadequate Data
Systems

Inadequate Resources

f

“..the Los Angeles
Regional Board
inexplicably devotes
the least amount of
resources to its worst
water quality problem:

polluted runoff.”
- Natural Resources
Defense Council

As previoudy discussed in Chapter 3, one mgor impediment to storm water
self-monitoring systems was data systems. Storm water data was critica, not
only for determining compliance, but for evauating the effectiveness of the sorm
water program. We found EPA’s Permit Compliance System:

* Included only about 16,500 of an estimated 400,000 storm water permits.

» Did not require states to enter storm water permit data. Thiswas dueto
concerns over the increased state and federd data entry workload.

* Wasnot designed to track storm water compliance data.

State data systems did not fill this gap, either. The states we evauated did not
maintain their own complete and consstent data systems for tracking and
monitoring storm water compliance activities. All three State data systems were
not tracking one or more pieces of critical sorm water data.

For example, Utah did not track critica compliance data and could not support
an internd report citing 100 percent compliance. Utah aso did not maintain an
information system on its current congtruction Ste permits. Our sample included
an ingance where a congruction facility was operating with an expired permit
until acomplaint was lodged.

The promulgation of the Phase | storm water regulationsin November 1990
subgtantialy increased the universe of permit holders under the Clean Water
Act. Implementation of the Phase Il regulations beginning in 2000 further
increases the universe. However, minimum resources have been dedicated to
carry out ssorm waeter activities. In addition, permit fees were generdly
inadequate to help fund storm water programs.

Staff Years Dedicated to Storm Water

For example, a thetime Fiscal 1999

of our audit, Cdifornia's

Los Angeles region only Storm Water Staff
had 2.5 staff yearsto State Permits Years
monitor more than 3,300 _
sorm weter permit Calfora

Los Angeles Region 3,304 25
holders and conduct ( : gon)
searches for as many as North Carolina 6,227 7
10,000 unpermitted

Utah 690 1+

fadilities that were subject
toregulation. The
program was grosdy underfunded and as aresult, was identified as not meeting
federd standards for controlling pollution caused by storm water runoff. This
was a serious concern because storm water runoff was the largest single source
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Risk-Based Strategies

States Taking
Enforcement
Actions

Recommendations

of water pollution in thisregion. To help address this concern, the Los Angeles
region requested and received a substantial increase in its 2000/2001 storm
water budget, which engbled it to hire additiona storm water staff.

Because of limited resources and the large number of sorm water dischargers,
states should engage in risk-based strategies to focus their resources on the most
ggnificant water qudity issues. Urban runoff, including sorm sewers, is one of
the top three sources of pollutantsin rivers, lakes, and estuaries. Storm water
dischargers now make up about 75 percent of the number of discharge permits.
However, as further discussed in Chapter 2, State water programs have
generdly given higher priority to mgor “point source’ dischargers, such as
municipa waste water treatment plants and industrid facilities.

Storm Water Enforcement Actions
Fiscal Year 1999

The three gatesin our review

. Number of

took some substantia storm Enforcement
water enforcement actions. The Actions Penalties
three States assessed penalties California (Los
of over $500,000. North Angeles Region) 28 $256,100
Carolinatook one enforcement )
action for $50’975. North Carolina 12 $248,741

Utah 2 $ 86,609

We recommend that the Assstant Administrator for Enforcement and
Compliance Assurance:

4-1. Work with EPA regionsin assisting sates to:

 Develop mechanisms to better balance their limited resources between
al categories of dischargers, asindicated by the states andysis of risks
to water qudlity.

* Cregte effective drategies for identifying siorm water non-filers.

» Deveop sound storm water ingpection programs which include risk-
based ingpection schedules and tracking and follow-up of inspection
results.

 Egablish tracking systems for citizen complaints.

4-2. Fadlitate the development of a system which alows saf-monitoring
reports to be electronicaly scored for compliance. Consider low-cost
options such as scan sheets (commonly used for electronic scoring of
tests) and web-based reporting.
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Agency Response
and OIG Position

4-1. State Strategies and Systems. The Office of Enforcement and
Compliance Assurance agreed to continue to work with the EPA regions
and states to implement risk-based approaches to water enforcement. It
noted that the Office’ s Memorandum guidance and national strategies
provide flexibility to address majors as well as minors. The 2000 Storm
Water Enforcement Strategy outlines a recommended “ sweep” approach
of targeting a priority watershed or geographic area, then focusing storm
water inspections and enforcement actions on a category of non-filers (e.g.,
apriority industrial sector or large construction sites) in that area.

The Office noted that while EPA can assist the states by providing
direction, guidance, training, and work-sharing, states must take
responsibility to develop appropriate planning mechanisms to develop and
implement risk-based strategies (which should include a sound inspection
program and a systemto track citizen complaints), and balance their
limited resources.

OI G Position: The Office's Memorandum Guidance does not address our
recommendation. While the guidance dlowed “trading” mgor inspections for
minor inspections at a 2:1 ratio, the guidance did not address trading mgor
inspections for storm water inspections. Nor did it address the other aspects of
our recommendation. Moreover the storm water enforcement strategy was
developed for EPA regions, not states.

We agree that sates are responsible for their enforcement strategies. However,
we do not agree there is sufficient flexibility in the exising sysem. EPA-driven
requirements for mgjor facility ingpections, oversght, and enforcement actions
focus state programs on mgjor dischargers.  Instead of setting rules for divesting
in mygor facility oversght, it would be more useful if EPA used its nationd
perspective and expertise to help states develop and fine-tune risk-based
enforcement dtrategies, including those for monitoring storm water permits,

4-2. Electronic Submission of Storm Water Reports The current Permit
Compliance System already deter mines compliance based on electronic
review of the discharge monitoring reports, though some improvements are
needed in the system. The modernized system will certainly have this
capability. Additionally, the modernized system will provide the capability
for facilities and states to electronically report information using the
Agency' s Central Data Exchange portal and the National Environmental
Information Exchange Network for the transfer of permit data.

OIG Position:  The Permit Compliance System does not determine compliance
for storm water permits because it does not have the capability to accept storm
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water compliance data. Further, for various reasons, the system does not
accept compliance data eectronically. Asaresult, stlates must enter compliance
datamanualy. Manud data entry is a huge obstacle, especidly for the hundreds
of thousands of storm water and minor permits.

One obvious solution to the data entry problem isto have permit holders submit
their reports electronicaly. Low-cost, common platform options are eectronic
score shests (used for testing) and web-based reporting. We have no evidence
the new system will address these issues; however, in meetings with the Office, it
indicated it would explore these options.
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Chapter 5
Enforcement Actions Late and Penalties Insufficient

Although the states we eva uated generdly took enforcement actions on
sgnificant violations, we found these actions were often taken ayear or more
after the violation occurred. Further, pendties were sometimes insufficient to
prevent further violations and were not aways collected. This may have

“Regulations are not self-
implementing; they have

impact only when contributed to alarge number of recurring violations. Over one-third of the
regulated parties decide dates reported that over haf of their mgor facilities with sgnificant violationsin
to comply or agencies 1999 ds0 had recurring significant violationsin fiscal 2000. (Data was not

force them to do so.” available for non-

-National Academy of Public
Administration

magor facilities)

Major Facilities with Recurring Violations
Some states were Facilities With Significant Violations Recurring in 2000
taking actionsto
improve the
effectiveness of ther
enforcement
programs by:

* Requiring
pendtiesto
include recovery

0-24% recurrence *

Of the eCOI’lomiC 25-49% recurrence

Il 50-100%recurrence

benefit of
noncompliance.
e Usng minimum
pendties.
* Publicizing violations and responses.

Source: Permit Compliance System

States could further improve the effectiveness of enforcement actions by taking
actions promptly and improving proactive strategies that help avoid violations.

Delayed The three states we eva uated were oftentimes taking a year or more to
Enforcement respond to significant violations at major facilities:

Actions
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Enforcement Actions Delayed Over 1 Year

Percentage of Months Late
State Late Actions (Violation to Action)
California
(San Francisco 50% 15
Region)
North Carolina 100% 26t041
Utah 100% 121041

[We evaluated 15% and 67% of the formal enforcement actions taken
on major dischargersin North Carolina and Utah, respectively. In
California, we evaluated 67% of the actions on major dischargers taken
by the San Francisco Region.]

There was evidence
this problem
extended to other
states. For
example, the
Louisana
Legidative Auditor
found the State took
over ayear to issue
nearly 40 percent of ¥
its actions.

Not taking prompt
enforcement action
increases water
pollution as
violaions go unchecked. States must take swift action not only to bring
violators into compliance quickly, but aso to establish credible enforcement
programs. For example, a Cdiforniamunicipdity falled to meet its deadline to
replace its obsolete trestment plant by 1997. Although the state issued a cease
and desist order in 1993, at the time of our audit, no penaties were assessed.
Delays continued and the plant continued to pollute the Pecific coast until the
new plant demongtrated full compliance in January 2001.

3 -'r S 3 -
i — e e o

Discharge from a Northern California facility




There were anumber of reasons states enforcement actions were delayed:

« Enforcement Process. Enforcement actions generaly had to be
gpproved by higher management levels and, in Cdifornia, Governor-
appointed boards. These gpprova processes delayed actions. Also,
Sates negotiated enforcement orders or penaty amounts with
dischargers, which was atime-consuming process. Further, in order to
compute pendties, states needed to obtain cost data from the
discharger, further delaying actions.

* Reluctance. Stateswere reluctant to take immediate action on
violations, especidly when violators were making efforts to comply.
Staff tended to work closdaly with the discharger, developing aworking
relationship they believed would be threatened by aforma enforcement
action. Also, North Carolina and Utah negotiated forma orders or
pendty amounts due to concerns over litigation; negotiations caused
further time ddays.

e Consequences. Therewere limited adverse consequences associated
with delayed enforcement actions. The Office of Enforcement and
Compliance Assurance told us that states not taking actions on repeat
violators received phone cdls from EPA; generdly, EPA took no other
actions. The most obvious adverse consequence of delay enforcement
was the continued discharge of pollutants in excess of permit limits.,
However, this consequence usudly had no immediate impact on asate.

Another factor may have been the lack of time standards for taking
enforcement actions. The states we evaluated had not set standards for taking
enforcement actions. EPA’s standard was variable and not embraced by the
states we eva uated.

EPA’ s Enforcement Response Guide
st avariable time standard for taking
enforcement actions. It

required aformal enforcement action
when there was a repested, significant
violation in the same or a consecutive
quarter. A state was expected to
complete aforma action before the
end of the quarter following the
second violation. Thus, the timing of
the second violation determined how long a state had to teke a“timely
response.” For example, if the repest violation occurred April 1, the state had

“The Enforcement Response
Guide... addresses timely
responses to... violations...Even
though some of the language can

be seen as ambiguous...”
- EPA Office of Enforcement and
Compliance Assurance
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6 months to complete the action; if it occurred on June 30, the state had only 3
months to complete the action. Three months may not be enough time to issue
an enforcement action. We recommend that EPA set a clear and congstent

time standard for taking enforcement actions.

Timeline for Taking Enforcement Actions

Similar
Significant
Violations

Two or More In
the First
Quarter?

Two or More In
First and Second

Formal
Enforcement Action
Required by the
End of Second
Quarter

Formal
Enforcement Action
Required by the
End of the Third
Quarter

Penalties Did Not
Recover Economic
Benefit

Two of the three states were not calculating or
recovering the economic benefit of
noncompliance, athough both states had recently
ingtituted changes to do so. The failure of Sates
(and EPA) to recover the economic benefit of

noncompliance has been along-standing problem.

EPA overgght should continue to evauate the
effectiveness of pendties, including the recovery
of economic benefit.

46

Adverse Impacts of
Insufficient Penalties

Financial gain
realized when
economic benefit of
violation not recovered
Violator implicitly
rewarded for each
violation

Violator gains an
economic advantage
over compliers
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“EPA expects states to
make a reasonable effort to
calculate economic benefit
and encourages states to
recover this amount in

negotiations and litigation.”

-EPA’s 1986 Oversight Framework

Frequently, violators have economic gains from postponing compliance actions.

These savings can come from:

» Dedaying or avoiding purchase of equipment.

» Ddaying the congtruction of new facilities.

» Avoiding annudly recurring codts of operating and maintaining equipment
over the period of noncompliance.

To ensure everyone is thus treated fairly and consistently, economic benefit
should be recovered for dl sgnificant violations.

At thetime of our review, neither Cdifornianor North Carolina required or
prescribed the recovery of economic benefit. Also, they had not devel oped
procedures for caculating economic benefit:

¥ JE Recovery of Economic Benefit
. California North Carolina Utah
State law requires recovery of No* No No
economic benefit?
Policy requires recovery of Yes Yes Yes

economic benefit?

Policy prescribes methods to No No Yes
compute economic benefit?

Economic benefit recovered? No No Yes

*California passed a law effective January 1, 2000 requiring the recovery of economic
benefit. It did not impact the actions we reviewed.

Although recent state audit reports did not address recovery of economic
benefit, EPA Region 9's evauation of Nevada s program and a 1997 Virginia
audit found that these states were not recovering economic benefit.

When states did not recover economic benefit, violators could redlize
subgtantid financid gains and be implicitly rewarded for noncompliance. To
illusrate, a Cdiforniamunicipality’ s waste weter trestment plant was not
completed by the deadline required by the State’ s cease-and-desist order.
However, a penalty was not assessed. The municipdity saved at least $1.5
million by ddaying congtruction of the $50 million plant.
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Economic Benefit
Recognized As
Deterrent

Lack of Consistent
Penalties

Besdesthelack of a Reasons States Did Not Recover
requirement and methodology, Economic Benefit in Penalties
there were other reasons states «  Lack of methodology

did not recover economic «  Difficult and time-consuming to obtain
benefit. One of themain cost data

reasons economic benefit was + Time-consuming to compute penalties
not calculated was because *  Penalties generally higher; states
obtaining necessary cost data reluctant to assess higher penalties

was cumbersome and time Not required to by state law or policy
consuming. Minimum penalties Minimum penalties used instead

aso sometimes prevented the
recovery of economic benefit.
For example, a North Carolinatrestment plant was fined repegtedly for failing
to meet its permit limits. The state' s environmenta specidist concluded paying
minimum penalties was less cogtly than complying with permit requirements,

Recently, both Cdifornia and North Carolina had recognized the importance of
recovering economic benefit in improving compliance. Cdiforniapassed alaw
requiring the recovery of economic benefit. North Carolinaissued its
Principles of Enforcement which cal for the cost of noncompliance to be
greater than the cost of compliance. North Carolina stated that it was
committed to incorporate economic benefit into pendties for serious violations
and chronic repesat violations.

Pendlties were not consstent nationwide or within states. In order to maintain a
level playing field, pendties should recoup the economic benefit the violator
gained through noncompliance. As GAO concluded, akey difference among
gate enforcement authorities is the recovery of economic benefit. Economic
benefit tends to be alarge portion of computed pendties. When it is not
computed, it can lead to smaler pendties and an unfair economic advantage to
the violator. To make enforcement congstent nationally, economic benefit
should be recovered in date pendlties.

Internd studies by Cdiforniaand Arkansas had found problems with the
consistency of pendties. In 1999, Cdiforniareported that there were
inconsistencies in enforcement actions amongst its regiond boards. 1n 2000,
Arkansas reported that “the current formal enforcement structure allows for
inconggenciesin the initiation of forma enforcement actions and the levying of
fines”
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Uncollected
Penalties

Proactive Actions
Could Prevent
Significant
Violations

To ensure the regulated community istregted fairly, states should have uniform
pendty structures that have specific guiddines and equitable formulas.

Pendlties must be collected to establish credibility. We found some pendties
for ssorm water permit violations were not collected in Cdifornia. There was
evidence pendty collection was problematic in other states. Louisana's
Legidative Audit report showed the state had not collected $441,188 in
pendtiesfor the years 1998 and 1999. A Maryland audit found the state did
not assess or collect pendties of $100 per day for not meeting consent order
milestones. Inthislast case, the discharger continued to violate its permit 13
times between October 1997 and March 2000 without paying assessed

pendties.

The states we evaluated needed to

improve drategies to prevent violations “If you ignore the (sewage)

from occurring at overused facilities. systems for 20 or 30 years, it's

Many sgnificant violations occurred going to come back and haunt

because waste water treatment facilities you.”

were obsolete, worn out, or exceeding -Orange County CoastKeeper,
capaclty Further, an expandi ng environmental advocate

population taxed existing systems beyond
capacity.
We found states had vehicles avail able to address future discharges that would

violate permits. For example, California could issue atime schedule order for
threatened discharges of waste in violation of requirements.

We found numerous violations due to plant obsolescence and capacity limits.
For example:

* InNorth Caroling, one smdl city’s waste water treatment plant capacity
had not kept pace with population growth, leading to pollution violations.
The trestment plant discharged pollutants into a stream which ran through a
resdentia area

» InNorthern Cdifornia, one smal city’s population growth outstripped the
capacity of its sawage collection system. Sewage spills occurred because
the collection system lacked necessary capacity. Some of these pills
ended up in drinking water sources.
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Best Practices:
Deterring
Noncompliance

é@

{

Best Practices:
Deterrence

Minimum penalties
Publicity of
enforcement
actions
Compliance report
card

Many of these violations could not be prevented without mgor capita
investments, including new plants, that required months or years to finance and
construct.

EPA should continue to work with states to establish proactive strategies, such
as time schedule orders, to hold dischargers accountable for compliance. As
one North Carolina officid observed, when discharge rates reach 80 percent of
the limit, consderation should be given to expanding the plant. When
discharges approach 90 percent, plant expansion should have begun.

States had severd best management practices that were effective in improving
compliance. These practices included:

e Minimum Penalties. Both Cdiforniaand f

North Carolina had indtituted minimum Minimum Penalties:
pendties for certain violations. They Pros and Cons
followed the lead of New Jersey, which + Penalties assessed for
reported improvements in water quality by normally unaddressed
using minimum pendlties for large sawage minor violations
soillsand other water qudity violations.

However, asfound by North Carolina, +Relatively quick

minimum pendties may not be effective for consequence to violations
more severe violationsif they are too low.

+Ensures consistent,
«  Publicity of Enforcement Actions. dependable response from
EPA’s sector fadility indexing project and regulators
North Carolina s website provided some
measure of public accountability over -Serious violations may
violators and regul ator responses. By receive the same penalties

accessing these Internet sites, the public can | @s minor violations
identify violators, locations, and pendties

assessed. States can gain an additional -Minimum penalty may be
deterrent effect by publicizing their substantially less than
enforcement responses widdly, usng recovering economic
vehicles such as state websites and press benefit

releases.

*  Compliance Report Card. Cdiforniaplanned to publicize the results of
its enforcement program to keep managers, policy makers, and the public
informed about violations and actions taken.  1ts planned compliance
report card would be produced annualy, showing compliance rates,
enforcement actions taken, the use of pendty funds and supplementa
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Recommendations

Agency Response
and OIG Position

environmental projects. Ongoing compliance rates of dischargers and the
report card would be placed on the Internet.

We recommend that the Assstant Administrator for Enforcement and
Compliance Assurance:

5- 1. Edablish aclear and consstent stlandard for measuring the promptness
of enforcement actions.

5- 2. Continue to work with the regions to assst states in establishing
proactive enforcement strategies to help facilities avoid long-term serious
violations due to plant or system obsolescence or capacity limits.

Chapter 6 also contains a recommendation for setting standards for
enforcement actions. | See page 60.

5-1. Time Standard. The Office of Enforcement and Compliance
Assurance explained that the permit program already had a “ timely and
appropriate” standard described in the Enforcement Management System.
It believed that a more appropriate recommendation would be for the
Office to review the consistency of its standard and ensure that the
regions and states are aware of it.

OI G Postion: We agree with the Office' s dternative recommendation and ask
it to address the recommendation’ s implementation.

5-2. Proactive Strategies. The Office of Enforcement and Compliance
Assurance stated that it, in conjunction with the EPA Office of Water, had
devel oped guidance documents and training workshops to assist the
regulated community in avoiding noncompliance due to plant or system
obsolescence or capacity problems. Some specific examples were
guidance for implementation of nine minimum controls and a long-term
control plan for combined sewer overflows, as well as guidance
documents and training workshops for municipal officials, system
operators, and consultants on procedures to eliminate and prevent
combined and sanitary sewer overflows.

The Office of Enforcement and Compliance Assurance said it was
involved in the development of the Guide for Evaluating Capacity
Management, Operation and Maintenance Programs at Sanitary Sewer
Collection Systems which describes management practices and operation
and maintenance techniques that have served municipalities best in the

51



reduction and elimination of sanitary sewer overflows fromtheir systems.
The audience for this guidance is state and EPA personnel who are
assisting municipalities to comply with sanitary sewer overflow
requirements. The guidance will also help municipalities make decisions
on the rehabilitation and repair of their collection systems and ways to
better operate those systems. The guidance was scheduled for release as
an interim-final document early in fiscal 2002, and was planned to be
finalized following the final publication of the Sanitary Sewer Overflow
Rule.

The Guide for Evaluating Capacity Management, Operation and
Maintenance Programs at Wastewater Treatment Plants will assist
inspectors in determining whether a capacity management, operation and
mai ntenance program was adequate for a particular wastewater
treatment plant. The guidance will also be useful to municipalities for
determining whether their plants were following accepted practices and
for addressing any discrepancies as needed in order to improve or
maintain compliance. The guidance was scheduled for release as an
interim-final document early in fiscal 2002.

OIG Position: The Office' sreply partidly addresses the issue and
recommendation. The guides are excdllent references and will provide some
measure of compliance assistance to EPA regions and states. However, the
guides in and of themsdlves are not proactive enforcement strategies.
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Chapter 6

Improved Performance Evaluation and

Measurement Needed

To enaurefar and effective
enforcement of the Clean Water
Act, EPA regions need to continue
performing both periodic, in-depth

-

“EPA must balance the new expectations
raised by the Government Performance

program evauations and annua
performance evauations of states
performance. These evaluations
need to be consigtent, continue
toward agod of measuring the
effectiveness of performance, and
be made easily accessible to the
public.

and Results Act, the [National
Environmental Performance] partnership
approach suggesting more flexibility in
state oversight, and the more traditional
measures used to assess performance of
state enforcement programs.”

-EPA Office of Regulatory Enforcement

Oversight Tools

EPA had developed severa tools to evauate state enforcement performance:

Quarterly Non-Compliance Reports. States are required to report on
mgor fadlities that have sgnificant violaions of their permits on a quarterly
basis, along with the enforcement actions the state has taken. Further, the

Office of Enforcement and
Compliance Assurance has developed
an automated system called “SNC
[Significant Noncompliance] Tracker”
which dlows both states and regions
to evaluate compliance records of
magor fadlitiesa any time.

Policy Framework. In 1986, EPA
edtablished a framework for evaluating
enforcement programs. In addition,
Clean Water Act-specific guidance
provides additiond criteria.

Core Performance M easures.
Under the Nationd Environmentd
Performance Partnership System,
EPA and the Environmentd Coundil
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/EPA'S Oversight Criteria and

Measures

+  Clear identification of and priorities
for the regulated community

+  Clear and enforceable
requirements

+  Accurate and reliable compliance
monitoring

High or improving rates of
continuing compliance

+  Timely and appropriate
enforcement response

+  Appropriate use of civil, judicial, and

administrative penalty authorities
-EPA 1986 Policy Framework




Regions
Performed
Valuable
Evaluations

“While states and
local government
have primary
responsibility for
compliance and
enforcement
actions... EPA
retains the
responsibility for
ensuring fair and
effective
enforcement of
federal
requirements, and a
credible national
deterrence to

noncompliance.”

-EPA'’s 1986 Policy

Framework for EPA-
State Enforcement

Agreements

of the States have agreed upon seven “core’ performance measures for
evauating sate enforcement and compliance performance.

We found that at least eight regions were performing in-depth evauations of
gate programs. (We were unable to obtain information from two regions.) The
three regions we audited were performing in-depth evauations that had
important findings that were used, or should have been used, to improve sate
programs. Toilludtrate:

* In February 2000, Region 9 presented its findings on Cdifornials Clean
Water Act discharge program to a Cdifornia joint legidative committee
hearing on water quality issues. Its findings included the lack of storm weter
ingpections and inadequate recovery of economic benefit in pendties. Both
of these issues were being addressed by revisonsin Cdifornia’s
enforcement strategy and policy.

* InJune 1999, Region 4'sissued its findings from areview of North
Carolina's Clean Water Act discharge program. These findings included
the lack of an effective storm water program and wesknessesin the date's
enforcement policy concerning identifying toxicity te failures as permit
violaions

Although regiond evauations found significant wesknesses with Sate programs,
they were inconsistent. The regions that responded to our survey had
developed their own evauation programs; these programs evaluated many of
the same program elements but did not evauate others.

The frequency of in-depth evauations

aso varied subgtantidly. Region 4 @)
performed in-depth evauations every 7

Best Practice:
Region 8's Scoring

o
8 years or 0 because of the large et System
number of satesin the region. Region 6 *  Performance measured
told usit performed a detailed program objectively and consistently

review on asemiannud bass. + Clear expectations set for
performance
EPA should develop and use consistent * States challenged to

criteriaand measures for in-depth improve scores

program evauetions. Ataminimum, al of | ¢ Areas needing improvement
the oversight criteriaand measuresin specifically identified
EPA’s 1986 Policy Framework shouldbe | *+ Region could focus

included adong with additiond €ements resources on areas where
state needed assistance




Performance
Measures Need
Focus on
Effectiveness

included in the Clean Water Act discharge guidance, such as the adequacy of
pretreatment programs.

Further, to ensure consstent oversight, there should be a uniform, objective
scoring mechanism. In this regard, Region 8 used an objective scoring system
in 1999 for measuring state performance.

We ds0 bdieve regiond eva uations should be made easly accessible to the
public. Publicity gpparently caused North Carolinato improve its ssorm water
program. Although EPA Region 4's evauation of North Carolind's
enforcement program in 1999 found serious deficiencies in management of the
storm water program, the state did not agree to make investments in the
program until we reported these same problems a yeer later.

EPA regions needed to use core performance measures to cons stently measure
the effectiveness of state enforcement programs. Under the National
Environmentd Performance Partnership System, EPA and the Environmenta
Council of the States had

agreed upon seven “core’ e
performance measures for
evauating enforcement
programs.

Core Performance Measures

*  Number of major inspections and
percentage in priority areas

+  Number of enforcement actions

»  Number of facilities reached through
compliance assistance*

+  Rates of significant noncompliance*

+  Percentage of significant

While there was Sate
resstence to collecting and
reporting State data, EPA
should continue to pressits
date partners, including the

Ervironmental Coundil of the noncompliers returned to compliance
States. to use core +  Environmental or health benefits

achieved by enforcement activities*

performance measures that . '
address the effectiveness of *  Results of using alternative

enforcement programs. compliance approaches*

Further, these messures should *Optional
be reported annudly and be

eadlly accessible to the public.

Core performance measures were not consistently used by regions or states to
evauate performance. Core performance measures are alimited set of
measures designed to help gauge progress toward protection of the
environment and public hedth. Only part of one core measure, the number of
magor facility inspections, was used to evauate state performance by dl seven
regions that responded to our survey.
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“What is the relationship
between enforcement and
compliance, and how can
we use this information to
improve compliance and
meet other [North

Carolina] objectives?”
-North Carolina’s Enforcement
Assessment 2000

Core Performance Measures
Used by 7 Regions

. of Regions
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Facilities Assisted

SNCs in Compliance
Assistance Results

SNC=Mgjor Facilitiesin Significant Noncompliance

We believe the core performance measures needed further evolution in order to
achieve their nationd objective of “managing for environmentd results’ for a
number of reasons.

» Bean Counts. Three of the measures counted activities, such asthe
number of mgor facilitiesingpected. These “bean counts’ would be more
meaningful if they were converted into rates, such as the percentage of the
targeted universe inspected.

* Measuring Success. Rates, such as compliance rates, were not
evauated againgt benchmarks, standards, industry averages or geographic
norms. It was unclear what a successful, average, or unsuccessful rate was.

» Environmental Outcomes. The states we reviewed were not measuring
environmental outcomes from enforcement activities or assstance activities.

» Corréelation Analysis. Except for North Caroling, the states we evauated

had not attempted to analyze correl aions between monitoring activities,
enforcement actions and compliance rates. Andyzing such correlations
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would be useful in evauating the effectiveness of ingpections, monitoring,
notices of violaions, and pendties.

A}S fo;r)d:)(/jthe.Natl(_)nd ﬁercademy (Many [states] were not enthusiastic about
of Public Adminigration, there the prospect of an EPA report with
were several reasons that the core

] comparable performance measures for all
performance measures did not fully 50 states,..”
shift the focus from * bean counting”
to environmenta results. Four of
the most important core
performance measures were optiond, such as environmenta benefits achieved
through concluded enforcement activities. Further, states refused to collect and
report on many measures. They claimed the measures did not always address
their problems and added to their reporting burden.

-National Academy of Public Administration,
November 2000

EPA had its problems with core performance measures as well, the Academy
reported. EPA was unwilling to abandon its traditional practice of negotiating
agreements on activities states will conduct. Further, the core measures were
developed separatdy from the Agency’ s own gods and measures under the
Government Performance and Results Act. States believed there was a
significant disconnect between the Agency’ s own gods and core performance
messures.

In spite of these weaknesses, core -
performance measures can provide | “All states should compile core

an important measure of success performance measures; EPA should
and public accountability. By gather them and make them publicly
reporting on complianceratesand | available.”

environmenta benefits, the core
performance measures provide
indicators of state program
accomplishments and success. The
National Academy of Public Administration has recommended thet al states
compile core performance measures and EPA consolidate them and make them
publicly available. We agree. As Cdifornia observed, gate officias “must be
regularly informed asto how their actions, policies, and gaff are affecting the
rate of compliance” States (and EPA) should be held accountable for their
results.

-National Academy of Public Administration,
November 2000,

Deve oping core outcome performance measures will be more difficult. GAO
recently concluded that enforcement outcome measures have been difficult to
create because of:
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States’ Efforts to
Develop
Performance
Measures

* Thefrequent absence of baseline data needed to determine whether
compliance rates or environmenta quality have improved under new
drategies.

* Theinherent greeter difficulty and expense in quantifying outcomes as
compared to counting and reporting enforcement activities.

 Difficulty in establishing causa links between enforcement strategies and
compliance rates or environmenta qudity.

While core performance measures r
%)

may not have addressed each state's é Best Practice:

problems, the states we eva uated ’ Using Outcome Measures
had not made much progressin
devel oping more appropriate measures. “Florida was one of the few states

to have attempted to quantify
Utah and North Carolina were tracking outcomes, noting that calculating
their compliance rates, athough there accurate industrywide compliance
were some serious limitations. Cdlifornia rates was an important part of the
was not routinely evauating its state’s effort to focus programs on
compliance rates state wide. However, results.”
dates were making efforts to develop -GAO Testimony, June 1998

better measures.

North Carolina had formed awork group

to develop performance measures to assess the effectiveness of its enforcement
programs, including water qudity. The three performance measures developed
for enforcement were the (1) number of repesat violators, (2) compliance rate
per number of regulated facilities, and (3) compliance rate per ingpections,

Utah and Region 8 had dso partnered in an attempt to devel op better
enforcement performance measures, including environmenta improvement
measures. After much effort, the project cameto ahdt. The Region and state
decided not to proceed because the effort would not reduce reporting; instead,
it would increase data gathering.

Cdiforniawasin the midst of a
mgor initiative to improve its
compliance rates for water
dischargers. It recognized the
serious limits of its monitoring and
data systems and was in the process
of implementing new sysems.

“...The attractiveness of performance
measures is exceeded only by the
difficulty of their design and

implementation.”
-National Academy of Public Administration
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Lack of Goals and
Standards

Recommendations

Only one of the seven regions that responded to our survey was aware of a
State that used outcome-based performance measures. As previoudy noted,
devel oping outcome-based measures was inherently difficult. The Office of
Enforcement and Compliance Assurance had issued grants to states to develop
better performance measures. The results of these studies should be used to
further refine the core performance measures.

Although it was EPA’s god to increase compliance, thisgoa had not been
articulated into specific measures of success by EPA or the states we reviewed.
Both Utah and Cdlifornia had set some compliance gods, however, there were
not specific goas or standards for most aspects of the program. For example,
compliance goas were not established for watersheds, priority programs, high-
risk sources, or priority industrial sectors. None of the states we reviewed had
specific goas or objectives for increasing compliance, reducing recidivism, or
improving water quality by specific amounts or percentages.

The lack of standards and goals made it difficult for decison-makers to make
decisions on whether to invest or divest in certain strategies, target aress,
sectors, watersheds, or sources. Also, without goals or standards, it was
difficult to evaduate the relative success of programs.

We recommend that the Assistant Adminisirator for Enforcement and
Compliance Assurance routingly determine whether sates are fulfilling their
obligations to monitor and enforce discharge programs. Specifically:

6- 1. Develop consstent criteria and measures for in-depth program

evauations of sate programs.

a  Ataminimum, dl of the oversght criteriaand measures in the 1986
Policy Framework should be included aong with additiond
elements included in the Clean Water Act discharge guidance.
Include the accuracy and completeness of data systems, the quality
of ingpections, and the reliability of saf-monitoring reports.

b. Evduaeadl sgnificant discharge programs including sorm water,
minor dischargers, and concentrated animal feeding operations.

c. Useauniform, objective scoring mechanism.

6- 2. Haveregions perform in-depth evauations of state enforcement

programs every two to three years. Make these evaluations available to
the public through publicity releases or the EPA website.
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Agency Response
and OIG Position

6- 3. Continue to remind Sate partners, including the Environmental Council
of the States, of their obligation to use core performance measures that
address the effectiveness of enforcement programs.

6- 4. Haveregions collect and use dl core performance measures to
consgtently measure the effectiveness of state enforcement programs on
an annud basis. Consolidate these measures nationwide and make them
public.

6- 5. Work with regionsto assst states in setting specific gods and standards
for compliance, recidivism, the timeliness of enforcement actions and
other important measures.

6-1. Consistent Criteria and Measures. The Office of Enforcement and
Compliance Assurance agreed that a process for periodic evaluation of
the Clean Water Act discharge program in each state would be useful. 1t
stated that most regions conducted assessments of state water
enforcement programs, either annually or bi-annually, though the nature
of the assessment varied. Some variability in the assessment process was
necessary since priorities varied by state, as did work sharing with EPA
regions. The Office asserted that the review content of state performance
for any program, not just the Clean Water Act discharge program, must
be governed principally by the authorization agreements, grant work
plans and agreements and the performance partner ship agreement
between a region and a state. Those policies and agreements should
define priorities, describe work sharing arrangements between a region
and a state, and define the evaluation process to be used, among other
things.

The Office of Enforcement and Compliance Assurance stated it had a
national evaluation process which focused on “ program element reviews’
among programs. These reviews examine policy and implementation of a
particular program element in all EPA regions and a sample of states.

The Office noted it was responsible for working with EPA regions and
states to evaluate a wide scope of statutory programs, and while resources
did not permit a commitment to ensure a top to bottom evaluation of the
enforcement of the discharge programin every state, the Office agreed to
consider how best to concentrate on key concerns of the program.

The Office of Enforcement and Compliance Assurance noted that since
the program element reviews will each address a different program or
problem, there will not be a standing uniform scoring mechanism.
However, within each review, the questions used and the weight assigned
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to the answerswill be the same. The Office agreed to continue to develop
a consistent set of criteria and measures as part of its design for each
program element review. All applicable policy is considered in designing
each review. For discharge permits, thiswill include criteria fromthe
1986 Policy Framework. However, the Office was not yet in a position to
identify what reviews will be undertaken in the future.

OI G Position: We laud the Office of Enforcement and Compliance
Assurance' s efforts to develop a consstent set of criteria and measures for
“key concerns’ of state enforcement programs. However, the plan to evauate
adngle dement of a gtate enforcement program is less than optimal and merits
serious reconsderation. EPA should be aware of sgnificant wesknessesin the
date programsit has authorized. A single program eement review will not
evduate dl of the gate’ s Sgnificant discharge programs. Morever, sngle
program element reviews fall to consder how resource congraints drive
program management.

Asthe Office noted, it has uniform criteria to evaluate sate enforcement
programs:. (1) EPA 1986 Policy Framework, and (2) core performance
measures developed by EPA and the Environmenta Council of the States.
These criteria provide a sound foundation for congstently evauating state
performance nationaly.

Further, as detailed in this report, al of the regions that responded to our survey
indicated they were performing comprehensive state evauations. Thus, lack of
resources does not seem to be a magjor issue.

6-2. In-Depth Evaluations. The Office of Enforcement and Compliance
Assurance pointed out that many regions performed in-depth evaluations
of state enforcement programs on a rotating basis, using the Performance
Partnership Agreement, grant agreement, and existing policy as a basis.
The Office agreed that it would be ideal to have these eval uations of
enforcement programsin all states every 2 or 3 years, however, resources
simply would not allow that in some EPA regions. The Office also agreed
that publicity can be an effective factor to ensure competent program
operations; however, active publication of all evaluations on a website
may exacer bate federal -state tensions and inhibit a frank, open review
process. The Office reserved to use the website as conditions dictate.

OI G Position: It appears EPA regions have adequate resources for evaluating
date programs,; dl of the regions that responded to our survey indicated they
were performing comprehensive evauations of state programs.  Further, the
Office of Enforcement and Compliance Assurance could team with the Office
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of Water to better leverage federa resources directed a evauating Sate
performance.

One wesakness in the existing state eva uation process was the lack of consistent
criteriaand measures. For evaluations to be equitable, comparable, and
vauable, they need to be consstent, objective, continue toward agoa of
measuring the effectiveness of performance, and easly accessble to the public.

The public should be aware of serious deficiencies in a state' s ahility to protect
human hedlth and the environment. While public information about Sate
performance may exacerbate federa-state tensions, it would provide an
important means for holding states accountable for their environmenta
performance.

6-3. State Use of Core Performance Measures. The Office of
Enforcement and Compliance Assurance agreed to continue to remind
states of their obligation to use core performance measures, and
suggested that Ol G encourage the states directly where possible to do so
aswell. Infiscal 1999, $1.8 million was awarded to 11 states to develop
outcome measures, and, in fiscal 2000, another $1.2 million was awar ded
to 10 states to develop outcome measures specifically for compliance
assistance. The Office was also discussing with states possibilities for
funding performance measurement work within the National
Environmental Performance Partnership System framework.

6-4. EPA Use of Core Performance Measures. The Office of
Enforcement and Compliance Assurance advised that states report on the
required core measures through national data systems. It isthe optional
measur es which the states have opted not to use. The Office agreed to
continue to promote the use of the optional measures through all means
available, including grants. The Office consolidates information on
required core measures of outputs nationally, and this information is used
by EPA regionsin their performance discussions with their statesand is
available to the public on request.

6-5. Compliance Measures. The Office of Enforcement and Compliance
Assurance noted that while measures for compliance, recidivism, and the
timeliness of enforcement actions were not “ core measures’ for states, it
had established performance standards for the timeliness of enforcement
actions which, for the most part, were derived directly from the 1986
Policy Framework. Regions have worked with states to have them adopt
these standards. In fact, the Office included state performance on this
standard in some of its program management reports.
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Snce the measure for recidivismis new, the Office of Enforcement and
Compliance Assurance wanted to get some experience with the measure
before establishing performance goals. Likewise, it has not set
performance goals for compliance rates, recognizing that compliance
rates are the product of many factors, not just EPA activities. The Office
planned to work with the states through a grant to the Environmental
Council of the States to assist in developing a consistent approach to
determining compliance rates.

The Office of Enforcement and Compliance Assurance stated it monitored
and reported on recidivism and timeliness on a national basis. It was
considering setting a national target for recidivismfor all programs, as
well as a national target for improving compliance.

OIG Position: The Office' s response partially addressed recommendation 6-
5. The Office s efforts to set goas and standards for compliance, recidiviam,
and timeliness are criticd to evauating the effectiveness of Sate (and EPA)
performance and should be continued. We are recommending, however, that
regions work with states to establish specific performance goas in these aress.
We look forward to the Agency’ s response to this recommendation in its reply
to this report.
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Exhibit 1

Details on Scope and Methodology

Scope

This audit resulted from concerns over the effectiveness of state enforcement
programs. We focused on the Clean Water Act discharge program because of
alack of recent audit coveragein this area.

Forty-four states have EPA approva to issue, monitor, and enforce permits
under the Clean Water Act’s Nationa Pollutant Discharge Elimination System
program. EPA regionsissue permitsin the remaining states. The purpose of
the discharge program is to protect human health and the environment by
preventing the discharge of pollutants.

In addition to evauating national data, we evauated three EPA regions. 4, 8,
and 9. In each region, we evauated one state authorized to issue discharge
permits. We sdlected states with arange of population, economy and sources
of water pollution: Cdlifornia, North Caroling, and Utah. These Sates
represent about 16 percent of the U.S. population.

We issued a separate report on North Carolina entitled “ North Carolina’s
NPDES Enforcement and EPA Region 4 Oversight” in September 2000.
This report addressed matters not included in this report, such as water testing
methodology. 1ssues pertaining to this audit are included in this report.
Additiond details on the scope and methodology of our North Carolina
evauation are discussed in the North Carolina report.

We consdered the results from a National State Auditors Association-
coordinated audit that included enforcement of the Clean Water Act. Asof
April 1, 2001, five state audit reports had been issued that addressed Clean
Water Act enforcement to some degree: Arkansas, Colorado, Louisiana,
Oregon, and Maryland. We considered the results of these auditsin this
report.

We performed our audit according to Government Auditing Standards issued
by the Comptroller General. Our field work was conducted from February
2000 to October 2000. The audit included management procedures in effect
asof fiscd 1999. We evauated strategies, compliance monitoring systems, and
enforcement actions taken from October 1, 1998 to December 31, 1999.
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Methodology

Management Controls

Analysis Techniques

As part of our evauation of management controls, we performed arisk
assessment. Thisrisk assessment identified the potentia threets to state water
enforcement and the management controls to address these thredts.

Based on thisrisk assessment and interviews with EPA officids, we identified

critical management controls.

In assessing management controls, we
aso considered the Agency’ sown
assessment. EPA’ s Permit
Compliance System was identified in
1999 as an Agency weakness during
EPA’sannua sif-assessment
process. In EPA’sfisca 2000
Integrity Act Report to the Office of
Management and Budget, EPA
reported it had three mgjor initiatives
underway, in conjunction with the
states, which were intended to
address the issues involved with the
Permit Compliance System and
improve the usefulness of the system
as a management toal: (1) system
modernization; (2) interim data
exchange format; and (3) electronic
reporting. The status of these
initiatives s discussed in[Exhibit 2
page b9

The management control wesknesses
we found are described in this report,
aong with recommendations for
corrective action. These weaknesses
were asgnificant contributing cause
to enforcement effectiveness
problems.

In evauating date drategies, we
consdered compliance monitoring
activities performed in high-risk aress.

f

Management Controls Over State
Water Enforcement Programs

T Clean Water Act and
amendments

T EPA approval process for state
programs

T 40CFR122and 123

T State laws, policies and guidance

T EPA's Permit Compliance System
and state data systems

T 1986 Policy Framework for
State/EPA enforcement
agreements

T EPA Memorandum Of
Agreement Guidance

T EPA's Enforcement
Management System,
Enforcement Response Guide,
and enforcement policies

T Regional performance
partnership grant agreements,
work plans, and evaluations

T Regional audits and
evaluations of state programs

T Regional memorandum of
agreements

T EPA Inspection Manual

T Inspections

T Seft-monitoring reports

T Quarterly noncompliance reports

To evduate compliance monitoring and enforcement systems, we evauated a
judgmenta sample of facilities to seeif violations were properly identified and
enforcement actions were gppropriately taken. In Cdifornia, we sdected a
judgmenta sample of nine mgor facilitiesin the San Francisco Bay Regiond
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Evidence Considered

Water Quality Control Board. We dso evauated the ssorm water compliance
monitoring systems of the Los Angeles Regiona Water Quaity Control Board.
Both boards are part of Cdifornia’ s State Water Resources Control Board.
Moreover, we considered Region 9's audits of Clean Water programs that had
been performed in California s three other regiona water boards. In evauating
compliance monitoring and enforcement systems in Utah, we sdlected a
judgmenta sample of Sx mgor fadilities.

We dso evduated asample of 34 mgor facility ingpections in Cdiforniaand
Utah; Cdlifornia s were sdected from the San Francisco region. We evauated
four storm water ingpectionsin the Los Angeles region and seven from Utah.
These were judgmenta samples; however, we believe they were representative.

To evauate regiond oversight of state programs and performance measures,
we conducted a survey of 10 regions; seven regions responded. We dso
obtained information on oversight procedures for another region. In evauating
oversght, we compared annua and in-depth state evaluation criteriato EPA’s
1986 Policy Framework and the Nationd Environmental Performance
Partnership System’ s core performance measures.

In andyzing Sate srategies, we condgdered the Nationd Water Quality
Inventory; EPA’s Strategic Plan and annud plans, state plans, srategies, and
grant agreements, EPA’ s 2000/2001 Memorandum of Agreement Guidance;
Office of Water’ s report, “Liquid Assets 2000"; regiond memoranda of
agreement, strategies and plans, and GAO reports. We interviewed
responsible EPA headquarters, regional, and state personnel.

We consdered the following evidence in evauating compliance monitoring and
enforcement:

»  State compliance monitoring activities, including receipt and review of
discharge monitoring reports, discharger ingpections, and handling of
complaints.

»  State enforcement actions, including timeliness and appropriateness of the
response, appropriateness of the pendty, and penalty collection.

We reviewed ingpection procedures and examined state inspection reports.
We aso consdered state and regiona board policies and practices,
management reports and interviews with responsible officias.

For the three regions we reviewed, we obtained regiona evauations of sate
performance.
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Data Limitations There were serious limitations in the scope of the management information
available to evaluate state enforcement programs. EPA’s permit compliance
system was inaccurate and incomplete. (This problem is described in

Thousands of smdler discharge permits were not required to be
included in the system. Further, state systems were limited, especidly for storm
water program compliance status and activities. Theseissues are o further

discussed in[Chapter 3, page 19 &nd|Chapter 4, page 35. |

Prior Audit Neither EPA Office of Inspector General nor GAO have conducted any recent
Coverage national audits of state enforcement of Clean Water Act dischargers.

The Nationa Academy of Public Adminigtration issued a report in November
2000 which included evauations of EPA’ s water and enforcement programs.
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Exhibit 2: Other Matters

Key Management Decisions Needed for the

Permit Compliance System

Permit Compliance

System
Modernization
Projects

iy

&

=

ceab
bl

During the audit we attempted to determine if the plans for the modernized
Permit Compliance System would remedy data gapsin EPA and state water
enforcement information. These data gaps are discussed in Chapter 3 of this
report(page 19)] We were unable to ascertain whether the modernized system
and its components would remedy these data gagps. We aso identified
management decisions the Office of Enforcement and Compliance Assurance
should address promptly to ensure the system will meet both EPA and Steate
needs.

EPA isredesigning the Permit Compliance System to better address current
requirements of discharge permitting and enforcement programs and to meet
new Office of Water initiatives, such as tracking reduced pollutant loadings,
capturing information on storm water sources, and assessing the hedth of
individual watersheds. EPA estimates that the cost for modernizing the system
is between $12 and $14 million.

The Office of Enforcement and Compliance Assurance has three mgjor
initiatives currently underway for its Permit Compliance System, in conjunction
with the states, which are intended to address system problems and improve its
usefulness as a management tool:

e  Sysem modernization,

o  State interim data exchange format, and

*  Electronic reporting.

Permit Compliance System Initiatives

Target Date
Initiative (Fiscal) New Functions
System Modernization 2003 Tracks reduced pollutant loadings,
captures information on storm water
sources, assesses health of watersheds
Interim Data 2001 Eases entry of state data into system;
Exchange Format simplifies transition to modernized
system
Electronic Self 2002 Discharger self-monitoring reports
Reporting submitted electronically
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Concerns

Efforts to modernize the system have been frustrated over the years by alack
of funding and other Agency priorities. In addition, there have been regulatory
hurdles to overcome. For example, to enable eectronic reporting, the Agency
had to modify federd discharge regulations to alow the regulated community to
use eectronic reporting to submit discharge information to EPA.

In evaluating whether the modernized system would remedy problems with data
gaps, we identified severa concerns that we believe should be promptly
addressed:

Data Entry Requirements Were Not Updated. The Agency policy
that identifies datathat EPA and states are required to enter into the
national information system had not been updated for over a decade
and excluded storm water data. Meanwhile, the functiona
requirements documents for the new system had been completed and
the project had started the detailed design phase. Data entry
requirements are criticd for determining system requirements,
identifying system costs and benefits, and developing eectronic
reporting regulations.

Requirements Documents Were Incomplete. The requirements
documents for the new system were incomplete. We were told that
new data elements had been established for storm water and
concentrated animd feeding operation permits and, potentidly, new
data dements will be needed for certain minor facility operation
permits. However, thiswill not be fully known until the data entry
policy isupdated. Also, the Office of Enforcement and Compliance
Assurance had not determined how the compliance status would be
determined for storm water, concentrated animal feeding operations,
and other new permits.

Formal Consensus Was Not Reached. The Office had not
successfully collaborated with the Office of Water in the design of the
system requirements.  Further, the states had not formaly bought into
system requirements.  Although the Office of Water and states had
been included in workshops to determine system requirements, they
had not reached aforma consensus on the modernized system
requirements to ensure the new system will meet the users' needs.

Cost-Benefit Analysis Was I ncomplete. System modernization for
the Permit Compliance System had begun the detailed design phase
without completing the required life cycle cogt-benefit andyss. Office
of Management and Budget Circular No. A-11, Part 3 - Planning,
Budgeting, and Acquisition of Capital Assets (July 2000), and OMB
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Suggestions

Agency Response
and OIG Position

Circular No. A-130, Management of Federal Information

Resour ces (November 2000), require agencies to prepare and update
cost benefit analyses for information systems. An accurate cost-benefit
andysisis necessary to identify the most cost-effective solution for the
new system. Also, the expected benefits of the new system need to be
quantified for evauating the return on investmertt.

Key Decision Documents Were Needed. Although the modernized
system was estimated to cost more than $10 million inlife cycle cods,
the required system charter and system management plan decison
papers had not been prepared or approved by appropriate levels of
management. According to EPA’s Information Resources
Management Policy, the system charter should have been developed
during project initiation, included an estimate of life cycle cogts, and
identified appropriate management levels for gpprova of decision
papers. Further, the decison paper for the system management plan
should have been produced at the concluson of the andysis stage and
updated as the project progressed.

We suggest that the Office of Enforcement and Compliance Assurance
collaborate with the Office of Water to create an updated data entry policy.
Upon completion of this policy, we suggest thet the Assistant Administrator for
Enforcement and Compliance Assurance;

Complete the system requirements document.

Execute memoranda of agreements with the Office of Water and state
participants to help ensure (1) that the basdine requirements for the
new system design are formally agreed to and (2) that both federd and
state needs are addressed in the design of the new system.

Perform a cost-benefit analysis of the new system that addresses the
electronic reporting and data entry requirements, the system
development costs, and the projected operationa and maintenance
cogsover thelife of the system.

Establish and approve a system charter and systern management plan.

The Office of Enforcement and Compliance Assurance agreed with the
suggestions, except for the suggestion to execute memoranda of
agreements with the Office of Water and the states on the system
requirements and design. It explained that the schedul e below addresses
the tasks it will perform, with the involvement of EPA regions and states:
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Update system management plan 5/01-12/01
Complete system design specification document 7/01-3/02
Update federally required data element list 4/02-9/02
Update system policy statement Ongoing-9/02

System Requirements Document. The Office of Enforcement and
Compliance Assurance informed us that data requirements were
collected from EPA (the Office of Water and the Office of
Enforcement and Compliance Assurance) and states to determine the
scope of the moder nized Permit Compliance System. The next phase
of system modernization is the design phase. One of the major
products from that phase will be a design specification document.
This document will be developed with very intense participation by
EPA and states (both direct users and interface states). The design
specification includes data elements to be collected in the system, data
entry screens, report formats, and specific functionality to be
supported, including electronic reporting efforts being managed
elsewherein the Agency. Thiseffort will begin in July 2001 with the
national Permit Compliance System meeting and will be completed by
March of 2002.

OIG Position: Thefindization of the data requirements has the potentid to
affect the design phase and the cost benefits of system modernization.
Accordingly, we suggest that extensive work on the design phase not be
initiated until after the findization of the data and functiond requirements.

Memoranda of agreements with the Office of Water and state
participants. The Office of Enforcement and Compliance Assurance
agreed that full consultation and coor dination with the Office of Water
and the states was necessary; however it did not agree that the

devel opment of agreements with these parties was necessary or
desirable. The Office believed that such a process would be extremely
time consuming and resour ce intensive, and the goals of such a
process can be achieved in other ways. Coordination had already
occurred (and will continue) with Association of State and Interstate
Water Pollution Control Administrators and the Environmental
Council of the States.

Decisions on policy and systemissues will be handled at a senior level
between the Office of Water and the Office of Enforcement and
Compliance Assurance with recommendations coming from the Permit
Compliance System Steering Committee (representing EPA
headquarters, regions, and states). One of the tasks before the
Seering Committee and senior water managers is the updating of the
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system Policy Satement and the identification of federally-required
data elements.

The Office of Enforcement and Compliance Assurance stated it had
wor ked extensively with the Office of Water to identify data
requirements. It intended to continue to work with the Office of Water
and the states to finalize data requirements, both for existing
programs and for new regulatory activities which were not well
handled in the Permit Compliance System. In the next several months,
system moder nization managers will be working with the Office of
Water to verify that requirements are still accurate and complete.
Additionally, a data requirements team with representatives from the
Office of Enforcement and Compliance Assurance, Office of Water,
and state will be established at the Permit Compliance System

national users meeting in July to review, validate, and finalize the
identified requirements.

Once the data requirements are established, a workgroup, including
EPA headquarters and regional representatives, aswell as states, will
be formed to identify the subset of data requirements which will be
federally mandated for entry into the Permit Compliance System. The
Policy Statement will then be modified to incorporate the data
elements which states and regions are required to enter into the system
aswell as the universe to which those requirements will apply.

OIG Position: We bdieveit iscriticaly important that the data and functiona
requirements for the modernized system be formaly agreed to by the Office of
Water and states to help ensure the system contains the agreed upon data, data
definitions, data formats, and pertinent technica information needed to foster
data quaity and data integration. Without such agreements, thereisan
increased risk that the modernized system will not (1) meet the users needs
and (2) lower the costs to exchange data.

Formal agreements are dso cdled for by the Exchange Network, an EPA
project to improve environmenta decision-making, improve data-qudity and
accuracy, and reduce data redundancy. The Exchange Network’ s Blueprint
cdlsfor EPA and the states to have “trading partner agreements’ that contain
the agreed upon data, formats, and related technica information. The Blueprint
specificdly cites Permit Compliance System data as an exchange of datato be
governed by trading partner agreements.

» Cost-Benefit Analysis. The Office of Enforcement and Compliance

Assurance agreed to complete a cost-benefit analysis by September
2001.
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OI G Position: Because the findization of the data requirements has the
potentia to affect the design phase and the costs and benefits of the Permit
Compliance System modernization, we suggest that the cost-benefit analysis be
completed after the finalization of the data and functiond requirements.

» System charter and system management plan. The Office of
Enforcement and Compliance Assurance agreed to establish and
approve a system charter and management plan by December
2001. However, the Office stated that a system management plan
was done early in the planning phases of system modernization. It
was replaced with the Information Technology Management
Reform Act submission, which contained all of the information
required in the system management plan and was approved by
Deputy Assistant Administrator. This submission was provided to
the Office of Management and Budget. Asthis document was
updated each year, the Office believed that it served the purpose of
the system management plan; however, it agreed to update the
plan by December 2001.

OIG Position:  We concur with the decision to update the systerm management
plan by December 2001. However, we were unable to substantiate that a
system management plan was previoudy prepared. Further, a system
management plan must be approved by the Assistant Adminidirator, rather than
the Deputy Assigtant Adminidrator. Also, a system management plan dso must
be linked with Agency and organizationd information resource management
srategic and multi-year implementation plans, and be updated to reflect actua
and planned changes as new system decision papers are approved.

74



Exhibit 3

Report Contributors

Western Audit Division

Charles McCollum, Divisond Inspector Generd for Audit
Katherine Thompson, Team Leader

Dan Cox, Assistant Team Leader

Melinda Burks, Auditor

Clem Cantil, Auditor

Jmmy Ko, Auditor

Lori Risby, Auditor

Deborah Stanley, Auditor

Southern Audit Division (North Carolina Audit)

Mary Boyer, Divisond Inspector Generd for Audit
John Bishop, Audit Manager

James Hatfield, Team Leader

Laurie Adams, Auditor

Jerri Dorsey, Auditor

Chris Dunlap, Auditor

Geoff Perce, Auditor

Central Audit Division (North Carolina Audit)

Denton Stafford, Auditor
Charlie Watts, Auditor

Headquarters
Eric Hanger, Associate Counsdl
Ernest Ragland, Auditor
Bernard Stoll, Engineer
Stephen Schanamann, Environmental Scientist (North Carolina Audit)

Gerdd Snyder, Engineer (North Carolina Audit)
Michad Wilson, Environmenta Scientist (North Carolina Audit)

75



76



Exhibit 4

Report Distribution

U.S. Environmental Protection Agency
e Adminigrator
e Deputy Adminigtrator
o Chief Financid Officer
e Assgant Adminigtrator for Water
e Assgant Adminigtrator for Environmenta Information
* Associate Adminigrator for Congressiona and Intergovernmental Relations
* Agency Followup Officid (2710)
* Agency Followup Coordinator (2724)
* Regiond Adminigrators

State of California
e Environmenta Protection Agency
* State Water Resources Control Board
o State Auditor
State of North Carolina
»  Department of Environment and Natural Resources
» Divison of Water Qudity
¢ State Auditor
State of Utah
*  Depatment of Environmenta Quality
» Divison of Water Qudity
o State Auditor
Association of State and Interstate Water Pollution Control Administrators
Environmental Council of the States
General Accounting Office
National Academy of Public Administration

National State Auditors’ Association

Natural Resources Defense Council

77



78



NED STz, Appendix: Agency Response
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MEMORANDUM

SUBJCT:  OECA Comments on the Draft Audit Report, “ State Enforcement of Clean Water Act
Dischargers Can Be More Effective’

FROM: SylviaK. Lowrance
Acting Assstant Administrator

TO: Charles McCollum
Divisond Inspector Generd for Audit
Western Audit Divison
Office of the Inspector Generd

Thank you for the opportunity to review and comment on the April 25, 2001 version of the Draft
Audit Report, “ State Enforcement of Clean Water Act Dischargers Can Be More Effective” We agree
with severd of the conclusionsin the report, including that States need to implement risk-based
approaches to water enforcement and that it would be useful to have a process for periodic evaluation of
the Clean Water Act program in each State. We aso agree that modernization of the Permit Compliance
System (PCS) should be a high priority; in fact, the modernization of the Permit Compliance System
(PCS) has been an OECA priority for the last four years. Aswe have informed you on at least two
previous occasons, part of the judtification for thiswork was to improve the qudity of information in PCS.
OECA has funded modernization efforts during this 4 year period and Agency funds have been provided
since FY 2000. OECA’s commitment to modernizing PCS s further demonstrated through our
recommendations as early as 1999 that PCS be added as an Agency-level FMFIA weakness.

However, we remain very concerned about the way some of the issues, aswell as EPA’srole, are
characterized in the report and that many of the findings are based on anecdotd information. In brief, the
draft report does not recognize that: 1) the Office of Enforcement and Compliance Assurance (OECA)
has an exhaudtive process for setting nationa enforcement priorities, including stakeholder meetings and a
Federa Register notice and comment period (p. ii), 2) States should be responsible for setting
“watershed-specific enforcement priorities’ (p. 13), and 3) flexibility in NPDES program requirements



(e.0., tradeoffs of mgor and minor ingpections are alowed) supports State enforcement Strategies (p. 7).
We are also concerned that the issues related to PCS have been oversmplified in the report.

OECA'’ s nationd enforcement priority setting process includes consultation with the Regions, States,
Tribes, and the national program managers. In addition, the views of the public are solicited through the
publication of a Federd Regigter notice identifying proposed priorities. Public hedth and environmenta
risk isamagor criterion used in identifying possible priorities, and documents coming from States, such as
the 305(b) report, are used in determining which environmental problems pose the greatest risks. Wet
wesether issues, such as sawer overflows and contaminated urban and agricultura runoff, were identified as
magjor sources of water quality impairment in the 305(b) reports and were identified as an OECA priority
for FY 2000-2001. Storm water was added at the request of EPA’s Office of Water. A stakeholder
meeting held in the fal of 2000, which included State representation, verified that “wet weether” should be
apriority again for FY 2002-2003. The audit report fails to recognize the involvement of States in the
OECA nationd priority setting process, as well as the significance given to environmentd issuesidentified
by the States. A chronology of OECA’ s stakeholder processis included in response 2-1 of the
attachment.

OECA bdievesit has been sending a consstent and strong message to the Regions and the States
that enforcement resources should be concentrated on the most significant pollution sources. OECA has
developed nationd risk-based strategies for addressing sewer overflows, concentrated animal feedlot
operations, and storm water; each of these emphasize the importance of focusing on impaired watersheds.
We agree more needs to be done, but we question whether additional guidance documents and further
rounds of consultation would help, or whether they would drain scarce resources in redundant and time
consuming bureaucratic processes with little environmenta result. We bdlieve that the red issueis not
OECA’s priority setting process but whether risk-based strategies are being implemented in the field by
the States. The draft report reveasthat severa States have no risk-based planning a dl. States need to
assume a greeter share of responsbility in addressng significant pollution problems. For example, they are
often in the best position to identify watershed-specific priorities and develop fidd level implementation
plans. A congtructive recommendation would be that EPA should place more emphasis on program
reviews and improve its efforts to share information (e.g., on “best practices’) with the States.

OECA disagrees with the finding that the core NPDES program inhibits the development of State
drategies. Inits FY 2000/2001 OECA Memorandum of Agreement (MOA) Guidance (“the MOA
Guidance’), OECA’ s focus was not on major point sources, but on the same “wet weather” risks to water
quality cited by OIG in its report, including CAFOs and ssorm water. The MOA Guidance does State that
it isan Agency god to ingpect 100% of al mgor point sources annually because major point sources
generate the mgority of effluent flow and toxic pollutant loadings which can Sgnificantly affect weater
quality in receiving waters. OECA bdlieves that implementing a risk-based approach means evaduating dl
dischargers contributing to water quality impairment and an important component of that is maintaining a
fidd presence a mgor facilities. Congstently ingpecting mgor facilities in the past may be respongible for
the rlatively high levels of compliance among mgors. We need to recognize that we would lose
sgnificant environmenta benefits associated with higher levels of compliance among mgorsif we wereto
dlow atotd shift to minors. OECA’s MOA Guidance alows Regiong/States flexihbility in shifting a portion
of their total ingpection resources from magjor to minor facilities, particularly in priority watersheds, where
those minor facilities represent asgnificant risk. OECA’s guidance makes clear that minor inspections can
be traded for mgjor ingpections at a2:1 ratio, using arisk-based rationde, if the Region/State is willing to
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report the minor ingpection resultsin PCS. Res stance sometimes arises from alack of rationae (e.g., no
risk-based srategy), unwillingness to commit to the tradeoff ratio, and/or unwillingness to report minor
datain PCS. Reporting and tracking outcomes from these ingpectionsis critical to addressing OIG's
concerns regarding the lack of data on minors and for EPA to document results under the Government
Performance and Results Act (GPRA).

Other guidance documents issued by OECA (e.g., the “Revision to Inspection Coverage and
Frequency Criteriaof Clean Water Act Permittees,” dated September 1, 1995, the “Compliance
Assurance Implementation Plan for Concentrated Anima Feeding Operations,” dated March 5, 1998, and
the “ 2000 Storm Water Enforcement Strategy Update,” dated February 1, 2000) also emphasize the
importance of focusing Regiond and State resources on non-major diffuse sources of pollution that carry a
large risk to human hedth and the environment. In fact, higtoricaly, 45% of the forma enforcement
actions tracked in PCS were against minor facilities.

OECA’s actions are not keeping the States from implementing a risk-based gpproach or from
addressing watershed priorities. Our MOA Guidance, nationa enforcement guidance, and strategies
provide States with the flexible framework they need to implement a risk-based program. Where a State
is authorized to implement and enforce the NPDES program, the State is respongible for identifying its
high-risk priorities and focusing its resources in those aress.

In genera, OECA agrees with many of the criticisms raised by OI G regarding the PCS system.
OECA disagrees, however, with the conclusion that PCSis not designed to accept data on minor facilities
or that EPA does not require States to input some minor data. Of the 55,660 facilitiesin PCS, 49,044 are
minors and 6,616 are mgors. Higoricaly, of the tota number of facilities with some information on them
in PCS. 13,444 (27%) minors have enforcement action data, 29,883 (61%) minors have inspection data,
and 22,128 (45%) have effluent limit data. The PCS system will accept data on minor sources, including
CAFOs and storm water sources if the requirements for CAFOs and storm water monitoring are
consstent with those for NPDES individua permits.  Moreover, the PCS Policy Statement requires
States to enter facility and inspection datainto PCS for minor sources, and 40 CFR Part 123.45(c)
requires authorized NPDES States to submit an annud gatistica noncompliance report on “nonmagjor”
permittees indicating the total number reviewed, the number in noncompliance, and the number of
enforcement actions. We recognize that the mgjority of storm water dischargers are covered under
generd permits and that EPA does not currently require scorm water generd permit data to be entered into
PCS and we don't have guidance on PCS data entry for generd permits. OECA is committed to
modernizing PCS, updeting the Policy Statement, pursuing the option of eectronic reporting, and exploring
ways of tracking new program areas (such as storm water). However, ultimatdly, it is up to the States to
commit the resources needed to keep up with their responsbility to input data into PCS and to report on
the noncompliance status of nonmgjors.

Attached are detailed responses for each recommendation in the audit report. The Office of
Enforcement and Compliance Assurance isworking in al of the subject areas covered and will consder
your recommendations as we continue to move forward.

Please give meacdl if you have any questions or have your staff call
Kathryn Greenwald at (202)564-3252.
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CC:

Eric Scheeffer, ORE
Michael Stahl, OC

Mary Kay Lynch, OPPA-C
Michael Cook, OW/OWM
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ATTACHMENT

OECA Responses to Recommendations in Draft OlG Report,
“ State Enforcement of Clean Water Act Dischargers Can Be More Effective”

|. Executive Summary

OI G isrecommending that the Office of Enforcement and Compliance Assurance, in partnership with the Office of
Water and EPA regions, collaborate with states to develop risk-based enforcement priorities. EPA also should
make modernization of its Permit Compliance System a high priority. Teaming with the Office of Water and the
states, the Office of Enforcement and Compliance Assurance should ensure that the new system will meet both
federal and state needs.

OIG is also recommending that the Office of Enforcement and Compliance Assurance revise its enforcement
guidance to better define significant violations for toxicity test failures, minor facilities, and storm water
dischargers.

Lastly, the Office of Enforcement and Compliance Assurance should routinely determine whether statesare
fulfilling their obligations to monitor and enforce discharge programs. To do so, it should develop consistent
criteriafor in-depth program evaluations of state programs. These evaluations, along with state performance
measures, should be accessible to the public.

EPA Response: The Office of Enforcement and Compliance Assurance (OECA) has an exhaustive stakeholder process
in place to determine what the national enforcement priorities are; it includes consultation with the Regions, States, and
the Office of Water (OW). OECA has developed national risk-based strategies for the wet weather priorities and will
continue to assist the Regionsin working with the States to implement them. Modernization of the Permit Compliance
System (PCS) is and will continue to be a high priority for OECA. OW and the States have been involved in workshops
to help identify the data requirements needed for management of the NPDES program. Additionally, an
OECA/OW/State data requirements team will be established at the PCS national users meeting in July 2001 to review,
validate, and finalize the identified requirements. The final data requirements asidentified by OECA, OW, and the States
will be incorporated in the modernized PCS system.

Existing national enforcement guidance has flexibility to address toxicity, minors, and storm water violations. OECA will
work with the Regions to ensure that the States are aware of the guidance and will consider OIG'’ s specific
recommendations when guidance is updated in the future.

OECA agrees that State compliance and enforcement programs need to be periodically evaluated. EPA Regions do
assess State programs on a rotating basis and OECA now has a national evaluation process which focuses on “program
element reviews.”

Chapter 2: State Enforcement Strategies Need to Be M odified

OI G recommends that the Acting Assistant Administrator for Enforcement and Compliance Assurance:

3- 1. In partnership with the Office of Water and EPA regions, collaborate with states to develop risk-based
enforcement priorities. Encourage states to develop mechanismsto evaluate tradeoffs in enforcement
investments.

EPA Response: OECA aready has a consultation processin place, in which Regions, States, EPA’s Office of Water,
and other stakeholders are extensively consulted in determining what the national water enforcement priorities should

be for each 2-year cycle. A major factor in identifying the candidates for priorities is the element of risk. To start the FY
2002/2003 process, in the Spring of 2000, Regions were asked to begin by engaging States and Tribes in a discussion of
national priorities. We received comments, suggested changes for existing priorities, and recommendations for new
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priorities from 16 individual States and their environmental agencies, aswell as receiving collective State comments from

3 EPA Regional offices. Based on feedback received and combined with an analysis conducted at Headquarters, a

Federal Register (FR) notice was published on September 28, 2000 soliciting public comment on alist of 15 potential
priorities and encouraging suggestions for additional nominations. The comments received from the FR notice hel ped

set the stage for OECA’s “National Priorities Meeting” held on November 14, 2000. State, Tribal, Regional and
Headquarters managers attended the meeting. Fifteen priority candidates were described and discussed and attendees

were then reguested to recommend their top choices for OECA’s FY 2002/2003 MOA priorities. Six State representatives
and 12 representatives from State associations attended the meeting and they all contributed to the outcome. The 6
recommended priorities are al current priorities, sending a clear signal that stakeholders and our regulatory partners

want OECA to continue working on those national prioritiesin FY 2002/2003.

While Regions can and do recommend that States participate in national water priorities, suggest where States might

focus their resources, and meet with States to conduct joint work planning, ultimately it is the State’ s decision asto the
prioritiesit will set. We believe OIG should recognize State involvement in identifying national priorities and that a more
appropriate recommendation would be for OECA to develop a process to ensure States are implementing the risk-based
strategies we have.

3- 2. Initiate action to eliminate the regulatory requirement to inspect all major dischargers annually.

EPA Response: Our regulations at 40 CFR Part 123.26(€)(5) require that State programs have the “ procedures and
ability” to inspect all majors annually. We believe that it isimportant to retain this regulatory requirement because not
al States are authorized to implement the NPDES program yet and this requirement sets a minimum, quantifiable
standard for States to be held to (i.e., a State applying for approval to implement the NPDES program must have
procedures and resourcesin place to at least inspect al of itslargest dischargers annually). Major facilities are
considered high risk facilities because they generate the majority of effluent flow and toxic pollutant loadings. As
shown in the maps included in this audit report (p. 17 and 39), there still are numerous noncompliance problems with
major dischargers indicating that it isimportant that we maintain afield presence at these facilities.

OECA recognizes that a risk-based approach, such as addressing impaired watersheds, requires addressing majors and
minors which is why weissued the September 11, 1995 memorandum to the Regions entitled “ Revision to Inspection
Coverage and Frequency Criteriaof Clean Water Act Permittees.” This memorandum, as well as OECA’s Memorandum
of Agreement (MOA) Guidance, provides EPA Regions and States flexibility in shifting some inspection resources from
lower risk majors to higher risk minors. OECA’ s guidance makes clear that minor inspections can be traded for major
inspections at a 2:1 ratio, using arisk-based rationale, if the Region/State iswilling to report the minor inspection results
in PCS. Resistance sometimes arises from alack of rationae (e.g., no risk-based strategy), unwillingness to commit to
the tradeoff ratio, and/or unwillingness to report minor datain PCS. Reporting and tracking outcomes from these
inspectionsis critical to addressing OIG’s concerns regarding the lack of data on minors and for EPA to document
results under the Government Performance and Results Act (GPRA).

We believe an appropriate aternative recommendation would be for OECA to ensure that any State that does not
commit to inspect 100% of its majors devel ops and implements an inspection plan that targets an appropriate mixture of
high risk dischargers (i.e., mgjors and minors) in priority areas such asimpaired watersheds.

Chapter 3: Permit and Other Information Systems | nadequate

OI G recommends that the Acting Assistant Administrator for the Office of Enforcement and Compliance Assurance:

3-1. Makemodernization of the Permit Compliance System a high priority. Further, ensurethat future systems:
« Allowsfor submission and evaluation of self-monitoring reportsfor all dischargers, including minor
facilities and storm water.
» Tracks storm water permits, inspections, compliance rates, and enforcement actions.

EPA Response: Modernization of PCSis, and will continue to be, a high priority for OECA. The modernized system will
build in the capacity to alow for entry of al data element fields needed to track al dischargers, including minor facilities
and storm water facilities. Information tracked for those dischargers will include permit limits, inspections, compliance
and enforcement action data. PCS modernization is scheduled for implementation by the end of 2003.
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3-2.  Accderate the development of the state data transfer system for the Permit Compliance System. Also, before
proceeding further into design and development, work with the Office of Water to ensure thereis an up-to-
date policy statement for water system criteria.

EPA Response: Over thelast year, OECA and the Office of Environmental Information (OEI) have been working closely
with our State partnersin implementing the PCS Interim Data Exchange Format (IDEF). IDEF will ease the States’ entry
of required information from their modernized State systems into legacy PCS, and will simplify the transition of that
information entry into the modernized PCS. OEl isthe lead for implementing the IDEF project and has developed the
schedule for implementation of the project. Acceleration of that implementation schedule needs to be addressed by

OEI. Currently IDEF is scheduled for full implementation in February/March 2002.

While OECA agrees that there is a need to update the PCS Policy Statement to address new data requirements, we do
not agree that this must occur before design and software development. Broad capacity will be built into the system as
indicated in the response to 3-1. Only a subset of that capacity islikely to be Federally required. Therefore, the Policy
Statement can be updated during system design and development.

3-3. Haveregionswork with statesto help ensure data elements needed for the new Permit Compliance System are
included in state systems being devel oped.

EPA Response: OECA isin the process of finaizing the overall data requirements for the modernized PCS system. We
will continue to work closely with the States in devel oping those detailed data requirements. Until those requirements
arefinalized, those States modernizing their systems should include in their modernized system the current PCS data
entry requirements as referenced in the current PCS Policy Statement.

For the most part, States do not coordinate or consult with OECA when modernizing their State systems as they are
built primarily to accommodate State needs. We will, however, request of Regions that they make a special effort to
discuss State modernization plans during their EPA/State program status meetings. Additionally, we hope that
extensive involvement of State representatives in the PCS modernization process will have a spill over effect in getting
States to include the necessary data elementsin their systems.

3-4.  Continueto report the Permit Compliance System as an Agency-level weakness until the modernization
project isimplemented and the system data is reasonably accurate and complete.

EPA Response: OECA will continue to report PCS as an Agency-level weakness until all milestones have been met.
One of the milestones is the completion of PCS modernization which is scheduled to occur by the end of 2003.

3-5.  Revise guidance to specify that whole effluent toxicity violations are significant violations. Revise
regulationsto require whole effluent toxicity violations to be reported on quarterly noncompliance reports.

EPA Response: In many ways, whole effluent toxicity (WET) istreated like any other parameter in the NPDES program,
i.e., the permittee reports self-monitoring data on its discharge monitoring report, WET results are entered into PCS and
tracked, and violations should be reviewed and are subject to arange of enforcement responses. The major exception is
that WET violations are not automatically flagged as significant noncompliance or “SNC.” Because of the variability in
permit requirements (e.g., many permits just require monitoring with a trigger for follow-up study instead of a numeric
limit) and the variation in frequency of compliance monitoring required (e.g., quarterly or annually),WET violations do
not neatly fit under our existing SNC criteria. However, EPA’s existing regulations and guidance provide Regions and
States flexibility to identify WET violations as significant. The regulations at 40 CFR Part 123.45(a)(2)(G) currently
provide the Director with flexibility to report any violation of “substantial concern” on the QNCR. EPA’s 1989 “Whole
Effluent Toxicity Permitting Principles and Enforcement Strategy” states that any violation of aWET limit is of concern
and should be reviewed. EPA’s"“Enforcement Management System” enforcement response guide was last revised in
1989 and recommended responses to WET violations were added.

When OECA revises the NPDES definition of SNC, we will re-consider the applicability of SNC criteriato WET.
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3-6. Establish a definition of significant violations for minor facilities, including storm water dischargers. At a
minimum, include nonsubmission of self-monitoring reportsin this definition. Also, define “ significant”
minor facilities. | nclude facilities impacting impaired waterways in this definition.

EPA Response: The Director has discretion to designate any facility with violations of concern asa“major” thereby
subjecting the facility to SNC criteria, and 40 CFR Part 123.45(3)(2)(G) currently provides the Director with discretion to
report any violation of “substantial concern” on the QNCR. OECA will commit to consider developing guidance on

when aminor should be designated as amajor and to include factors such as non-submission of discharge monitoring
reports and impact of the discharge on impaired waterways.

Chapter 4: Storm Water Compliance Systems Have Deficiencies
OI G recommends that the Acting Assistant Administrator for Enforcement and Compliance Assurance:

4-1.  Work with EPA regionsin assisting states to:
» Develop mechanismsto better balance their limited resources between all categories of dischargers, asis
indicated by the states' analysis of risksto water quality.
» Create effective strategies for identifying storm water nonfilers.
» Develop sound storm water inspection programs which include risk-based inspection schedules and
tracking and follow-up of inspection results.
« Establish tracking systems for citizen complaints.

EPA Response: OECA will continue to work with the Regions and States to implement risk-based approaches to water
enforcement; OECA’s MOA guidance and national strategies provide flexibility to address majors as well as minors.
OECA’s 2000 Storm Water Enforcement Strategy outlines a recommended “ sweep” approach of targeting a priority
watershed/geographic area, then focusing storm water inspections and enforcement actions on a category of non-filers
(e.g., apriority industrial sector or large construction sites) in that area. While EPA can assist the States by providing
direction, guidance, training, and work-sharing, States must take responsibility to develop appropriate planning
mechanisms to develop and implement risk-based strategies (which should include a sound inspection program and a
system to track citizen complaints), and balance their limited resources.

4-2.  Facilitate the development of a system which allows self-monitoring reports to be electronically scored for
compliance. Consider low- cost options such as scan sheets (commonly used for electronic scoring of tests)
and web-based reporting.

EPA Response: The current PCS system already determines compliance based on the electronic review of the discharge
monitoring reports, though some improvements are needed in the system. Modernized PCS will certainly have this
capability. Additionally, modernized PCS will provide the capability for facilities and States to electronically report
information utilizing the Agency’s Central Data Exchange portal and the National Environmental Information Exchange
Network for the transfer of NPDES data.

Chapter 5: Enforcement Actions L ate and Penalties I nsufficient

OI G recommends that the Acting Assistant Administrator for Enforcement and Compliance Assurance:

5-1. Egablish a clear and consistent standard for measuring the promptness of enforcement actions.

EPA Response: The NPDES program aready has a“timely and appropriate”’ standard described in the NPDES
“Enforcement Management System.” We believe that a more appropriate recommendation would be for OECA to review

the consistency of its standard and ensure that the Regions and States are aware of it.

5-2.  Continueto work with the regions to assist states in establishing proactive enforcement strategiesto help
facilities avoid long-term serious violations due to plant or system ohsolescence or capacity limits.

EPA Response: OECA, in conjunction with OW, has devel oped guidance documents and training workshops to assist
the regulated community in avoiding noncompliance due to plant or system obsolescence or capacity problems. Some
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specific examples are guidance with regard to implementation of nine minimum controls and along-term control plan for
combined sewer overflows (CSOs) as well as guidance documents and training workshops for municipal officials and
their system operators and consultants on procedures to eliminate and prevent sanitary sewer overflows (SSOs) and
CSOs.

OECA isinvolved in the development of a Guide for Evaluating Capacity Management, Operation and Maintenance
(CMOM) Programs at Sanitary Sewer Collection Systems which describes the management practices and operation
and maintenance techniques that have served municipalities best in the reduction and elimination of SSOs from their
systems. The audience for this guidance is State and EPA personnel who are assisting municipalities to comply with
SSO requirements. The guidance will also help municipalities make decisions on the rehabilitation and repair of their
collection systems and ways to better operate those systems. The guidance is scheduled for release as an interim-final
document early in fiscal 2002, and is planned to be finalized following the final publication of the SSO Rule.

Guide for Evaluating Capacity Management, Operation and Maintenance Programs (CMOM) at Wastewater

Treatment Plants will provide guidance to assist compliance monitoring inspectors in determining whether a CMOM
program is adequate for a particular wastewater treatment plant. The guidance will also be useful to municipalities for
determining whether their plants are following accepted practices and for addressing any discrepancies as needed in
order to improve or maintain compliance. The guidance is scheduled for release as an interim-final document early in FY
2002, and is planned to be finalized following the final publication of the SSO Rule.

Chapter 6: Improved Performance Evaluation and M easur ement Needed

OI G recommends that the Acting Assistant Administrator for Enforcement and Compliance Assurance
routinely determine whether states are fulfilling their obligationsto monitor and enforce discharge
programs. Specifically:

6- 1. Develop consistent criteria and measures for in-depth program evaluations of state programs.

a. At a minimum, all of the oversight criteria and measuresin the 1986 Policy Framework should
beincluded along with additional elementsincluded in the Clean Water Act discharge
guidance. Include the accuracy and completeness of data systems, the quality of inspections,
and the reliability of self-monitoring reports.

b. Evaluate all significant discharge programs including storm water, minor dischargers, and
concentrated animal feeding operations.
C. Use a uniform, objective scoring mechanism.

EPA Response: OECA agreesthat a process for periodic evaluation of the Clean Water Act (CWA) discharge
program in each State would be useful. In fact, most Regions do conduct an assessment of State water
enforcement programs, either annually or bi-annually, though the nature of the assessment varies. Some
variability in the assessment process is necessary since priorities vary by State, as does work sharing with the
Region. For your information, the content of the review of State performance for any program, not just the
CWA discharge program, must be governed principally by the authorization agreements, grant work plans and
agreements and the Performance Partnership agreement between the Region and State. Those policies and
agreements should define priorities, describe work sharing arrangements between the Region and State, and
define the evaluation process to be used, among other things.

OECA now has a national evaluation process which focuses on * program element reviews’ among programs.
These reviews focus on examining policy and implementation of a particular program element in all Regions and
asample of States. OECA isresponsible for working with the Regions and States to evaluate a wide scope of
statutory programs, and while resources do not permit a commitment to ensure atop to bottom evaluation of the
enforcement of the CWA discharge program in every State, OECA will consider how best to concentrate on key
concerns of the program.

Since the OECA program element reviews will each address a different program or problem, there will not be a

standing uniform scoring mechanism. However, within each review, the questions used and the weight
assigned to the answers will be the same. OECA agrees to continue to develop for each of its program element
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reviews a consistent set of criteria and measures as part of its design for each review. All applicable policy is
considered in designing each review. For NPDES, thiswill include criteria from the 1986 Policy Framework.
However, we are not yet in a position to identify what reviews will be undertaken in the future.

6- 2. Haveregions perform in-depth evaluations of state enforcement programs every two to three years.
Make these evaluations available to the public through publicity releases or the EPA website.

EPA Response: Many Regions do perform in-depth evaluations of State enforcement programs on arotating
basis, using the Performance Partnership Agreement, grant agreements, and existing policy as a basis for those
evaluations. Again, OECA agrees that it would be ideal to have these evaluations of enforcement programsin
al States every 2 or 3 years,; however, resources simply would not allow that in some Regions. OECA aso
agrees that publicity can be an effective factor to ensure competent program operations; however, active
publication of al evaluations on awebsite may exacerbate Federal/State tensions and inhibit a frank, open
review process. OECA reserves use of the website as conditions dictate.

6- 3. Continueto remind state partners, including the Environmental Council of the States, of their
obligation to use core performance measures that address the effectiveness of enforcement programs.

EPA Response: OECA agrees to continue to do so, and suggests that OIG encourage the States directly where
possibleto do so aswell. In FY 1999, $1.8 million was awarded to eleven States to develop outcome measures,
and in FY 2000, another $1.2 million was awarded to 10 States to devel op outcome measures specifically for
compliance assistance. OECA is aso discussing with States possibilities for funding performance measurement
work within the NEPPS framework.

6- 4. Haveregionscollect and use all core performance measures to consistently measure the effectiveness
of state enforcement programs on an annual basis. Consolidate these measures nationwide and make
them public.

EPA Response: States currently report on the required core measures through national data systems. It isthe
optional measures which the States have opted not to use. OECA will continue to promote the use of the
optional measures through all means available to us, including grants. OECA does consolidate information on
required core measures of outputs nationally, and thisinformation is used by the Regions in their performance
discussions with their States and is available to the public on request.

6- 5. Work with regionsto assist states in setting specific goals and standards for compliance, recidivism,
the timeliness of enforcement actions and other important measures.

EPA Response: While the above measures are not “core measures’ for States, OECA has established
performance standards for the timeliness of enforcement actions which, for the most part, derive directly from
the 1986 Policy Framework. Regions have worked with States to have them adopt these standards. In fact,
OECA includes State performance on this standard in some of its program management reports. Since the
measure for recidivism is new, OECA has wanted to get some experience with the measure before establishing
performance goals. Likewise, we have not set performance goals for compliance rates, recognizing that
compliance rates are the product of many factors, not just our OECA activities. OECA does plan to work with
the States through an ECOS grant to assist in devel oping a consistent approach to determining compliance

rates. OECA does monitor and report on recidivism and timeliness on anational basis and is considering setting
anational target for recidivism for al programs as well as a national target for improving compliance.

Exhibit 2: Other Matters, Key Management Decisions Needed for PCS

In evaluating whether the modernized system and components would remedy problems with data gaps, OIG
identified several concernsthat they believe should be promptly addressed:

« Data Entry Requirements Not Updated.

« Incomplete Requirements Document.
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EPA’sResponse: OECA has already worked extensively with OW, particularly the Permits Division, to identify
datarequirements. A number of special sessions were held with OW personnel when they were unable to

attend the established sessions. We intend to continue to work with OW and the states to finalize data
requirements, both for existing programs and for new regulatory activities which are not currently well handled

in PCS. In the next several months, PCS modernization managers will be working with OW to verify that
requirements provided previously by them are still accurate and complete. Additionally, an OECA/OW/State
data requirements team will be established at the PCS national users meeting in July to review, validate, and
finalize the identified requirements.

Once the data requirements are finally established, a workgroup, including EPA Headquarters and Regional
representatives, aswell as States, will be formed to identify the subset of data requirements which will be
federally mandated for entry into PCS and, which currently required data elements can be eliminated. The PCS
Policy Statement will then be modified to incorporate the data elements which States/Regions are required to
enter into PCS as well as the universe to which those requirements will apply.

« Key Decision Documents Are Needed.

EPA Response: The System Management Plan (SMP) is a document which contains information on why the
system is needed, what contract will be used, who is the project manager, what is the estimated cost, etc. While
such a plan was done very early in the planning phases of PCS modernization, it was replaced with the OECA
ITMRA submission. This submission contains all of the information required in the SMP, is reviewed by all
management levels and is approved by OECA’s Deputy Assistant Administrator. It isthen reviewed by peer
review teams within the Agency and annually provided to OMB as part of the Agency’s overall responseto IT
investment reporting requirements of the Clinger-Cohen Act. Asthis document is updated each year, we
believe that it serves the purpose of the SMP; however, we will update the SMP by December 2001.

OI G suggests that the Office of Enforcement and Compliance Assurance collaborate with the Office of Water
to create an updated data entry policy. Upon completion of this policy, Ol G suggests that the Acting
Assistant Administrator for Enforcement and Compliance Assurance:

« Complete the systems requirements document.

EPA Response: Data requirements were collected from EPA (OW and OECA) and States to determine the scope
of the modernized PCS system. The next phase of PCS modernization is the design phase. One of the major
products from that phase is a design specification document. This document will be devel oped with very

intense participation by EPA and States (both direct users and interface States). The design specification
includes data elements to be collected in PCS, data entry screens, report formats, and specific functionality to be
supported, including e ectronic reporting efforts being managed elsewhere in the Agency. This effort will begin

in July of thisyear with the National PCS meeting and will be completed by March of 2002.

« Execute memoranda of agreementswith the Office of Water and state participantsto help ensure (1)
that the baseline requirements for the new system design are formally agreed to and (2) that both
federal and state needs are addressed in the design of the new system.

EPA Response: While we agree that full consultation and coordination with the Office of Water and the States
is necessary, we do not agree that the development of MOASs with these partiesis necessary or desirable. Such
aprocess would be extremely time consuming and resource intensive, and the goals of such a process can be
achieved in other ways. Coordination has already occurred (and will continue) with ASWIPCA and the Water
Subcommittee of ECOS. Decisions on policy and system issues will be handled at a senior level between OW
and OECA with recommendations coming from the PCS Steering Committee (representing EPA Headquarters,
Regions, and States). One of the tasks before the PCS Steering Committee and senior water managersis the
updating of the PCS Policy Statement and the identification of Federally required data elements. The schedule
below addresses thistask. Again, Regions and States will be involved in regular formulation and decision on
these issues.
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Update System Management Plan 05/01-12/01

System Design Specification Document 07/01-03/02
Update Federally Required Data Element List 04/02-09/02
Update PCS Policy Statement Ongoing-09/02

» Perform a cost-benefit analysis of the new system that addresses the electronic reporting and data
entry requirements, the system development costs, and the projected operational and maintenance
costs over thelife of the system.

EPA Response: Thisanalysisis underway and should be completed by September 2001.

« Edablish and approve a system charter and system management plan.

EPA Response: We agree and will complete them by December 2001.
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