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that affect risk is the size of the mill
tailings pile. The Agency also found that
mills having combined pile areas
smaller than 20 acres have very small ’
radon emissions. The Agency believes
that such a mill does not threaten public .
health. Therefore, the Agency has
decided to except them from the 6-year
schedule. Such an exception is
consistent with protection of public
health with an ample margin of safety.

D. Schedule for Standards
Implementation

The Agency is requiring that all
tailings generated at existing mill sites
after December 31, 1992, be managed by
one of the work practices specified in
the final rule. By phasing out existing
tailings piles and requiring new tailings
generated at existing mill sites to be
placed in impoundments subject to the
new work practice, risks to individuals
and populations are reduced and the
public is protected with an ample
margin of safety. The Agency is
assuming that, when tailings can no
longer be placed on existing piles,
Federal and State regulatory agencies
will promptly move to require
reclamation of the piles to Federal
standards established under the AEA
through UMTRCA.

The Agency is aware that section 112
has provided for only a 2-year
compliance waiver. However, it is’
impossible to design, license, and build
a new tailings impoundment in that
short period of time. The operators of
existing mills are given the time
necessary to install new impoundments.
To assure that new tailings
impoundments are built and used as
soon as practical, the Agency has
established a strict schedule with
milestones for meeting regulatory
requirements and construction of the
facility, Industry is provided with
sufficient time to prepare new
impoundments while, simultaneously,
there is a strict timetable that must be
met. This timetable is designed to be
flexible to assure that if time is saved in
. one part of the process the
impoundment will be ready sooner. The
- rule also provides an extension
mechanism to give operators a chance to
have more time if, due to circumstances
beyond their control, they are unable to
meet the schedule. :

The Agency has examined the effect
from the continued use of existing piles
during the 8 years required for the
construction of new tailings
impoundments. In performing the
analysis of the effect of allowing all
mills to operate for 6 years, relevant
radon emissions come only from some
of the mills. Since EPA’s original

analysis, 3 of the 20 mills have stated an
intent to go to closure and, therefore, are
not effected by this standard. The
resulting risk from radon emissions in

allowing all other mills to operate for6 -

years is not significant. The use of thege
mills for this short time period
represents a marginal risk that does not
justify the economic waste of requiring a
mill owner to build an impoundment
that the owner has no intention of using.
Because of these low risks, operators of
existing piles who want to continue to
use their existing piles may do so for the
6-year period.

Any owner or operator of a licensed
uranium mill who wishes to continue to
use existing tailings impoundments must
submit an application to the
Administrator for approval to construct
a new impoundment or certify that they
do not intend to build a new
impoundment. This should be done as
soon as possible, but no later than 2
years after the effective date of this rule.
This period is necessary to provide the
time needed for owners to decide
whether or not to build a new
impoundment and, if they decide to
build a new impoundment, it also
provides the time needed for the
purchase of a site, for the collection of
site data and for the design and
preparation of licensing material for
EPA and NRC. Owners not building new
impoundments may continue to use their
existing piles until December 31, 1992,

The Agency anticipates an internal
review and decision period following
submittal of a complete application.
After the Agency's approval to
construct, the owner or operator must
apply to the NRC within 60 days for a
license to construct a new tailings
impoundment under 10 CFR 40. The
Agency anticipates that NRC will act
promptly on the application. Following
the receipt of a license from the NRC,
the owner or operator must then start

- construction of an impoundment within

90 days, weather permitting, and must
complete construction within 30 months.

The Agency proposed alternative
schedules of immediate, 10 years, 15
years, and no time limit for mandatory
use of work practice standards.
Comments from the NRC and the
industry agreed that new impoundments
probably could be built in 6 years.
Although one industry commenter
estimated that it would take more than
10 years to finish new impoundments, in
general, the record did not support a 10-
year option.

E. Schedule Extension

The Agency recognizes that strict
adherence to the schedule may not

. always be possible or reasonable. The
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Agency may grant an extension for any -
schedule milestone for certain reasons.
The first reason for the extension is
practicality. The Agency is allowing mill
owners 6 years to build new
impoundments, because it is the
Agency's estimate, supported by the
record, that 6 years is normally a
sufficient time to design, license and
build a new uranium mill tailings
impoundment. But the Agency
recognizes that, due to circumstances
beyond the mill owner’s control,
situations can arise that delay
completion. In these situations, the mill
owner can apply for a schedule
extension to provide him with sufficient
time to complete the new impoundment.
There are other reasons why an
extension may be required. For example,
as previously noted, each mill is unique
and individual mills may present small
risks to public health. To take care of
any of these situations, the Agency may

_ grant an extension, provided that the

mill owner can demonstrate that the
extension, under conditions existing at
the time of the request, is consistent
with protection of public health with an
ample margin of safety as specified in

§ 61.252(e). This extension may be
granted for any schedule milestone. For
example, the Agency expects that
extensions would be granted for mills
with moderately sized piles and that
have no people living nearby. Such miills -
present small risks to maximally
exposed individuals and small risks to
regional and national populations. The
Agency may grant an extension,
conditionally if required, only upon
finding that this extension protects
public health with an ample margin of -
safety.

The Agency may grant these
extensions based on an examination of
factors relating to the overall remaining
health risk, including the size, condition,
and location of the pile, the length of
extension requested, the expected level
of future activity, and any risk reduction
practices the mill owner has undertaken
or pledges to undertake.

VIL Implementation of the Final Rule

Operators of new tailings
impoundments constructed after the
promulgation date of this rule must
apply to the Administrator of EPA for
approval to construct a new :
impoundment pursuant to section 61.07
of the Clean Air Act,

Operators of existing tailings
impoundment should follow the
implementation plan detailed in § 61.252
(b} or (c]. If the Administrator finds, on
the basis of any available information
that there is a violation of any

51 Fed. Reg. 34064 1986
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requirement of an applicable
implementation plan, the Administrator
will enforce with remedies described in
section 113 of the Act. v

Operators of existing tailings piles
who wish an exception listed in
§ 61.252(d) from the schedules listed in
§ 61.252 (b) or (c) in order to continue to
use a pile should write to the
Administrator, providing the reason why
the exception is warranted. The ,
Administrator will grant, grant with
conditions, or deny the exception. If
granted, the owner must reapply to EPA
every 5 years that it still meets the
criteria for exception. If at anytime
neither of the exceptions criteria apply,
the owner must notify the Agency and
immediately ceas€use of the pile.

Operators of existing tailings piles
who wish extensions from the schedule
milestones listed in § 61,252 (b} or {c} in
order to continue to use an existing
tailings pile should write to the
Administrator providing the reasons
why an extension should be granted,
taking care to provide the information
requested in § 61.252(e). This must be -
done at least 1 year before the milestone
date for which the extension is
requested. The Administrator will grant,
grant with conditions, or deny the
extension within 9 months. Although
multiple extensions may be granted,
each extension will last no more than 5
years.

All requests should be sent to the
Assistant Administrator for Air and
Radiation (ANR-443), U.S.
Environmental Protection Agency, 401 M
Street, Washington, DC 20460,

No exception or extension will be
effective after December 31, 2001, This
deadline allows owners of existing
tailings impoundments a chance to use
those impoundments in those cases
where to do so would not endanger
public health, while assuring that the
system of exceptions and extensions
will not be subject to any potential
abuse by mill owners. In this way, the
rule will cause even greater reduction in
radon emissions as phased or
continuous disposal methods are
implemented.

Nothing in this rule is intended to
affect the existing regulatory authority
of the NRC. EPA hopes that it will be
able to reach an agreement with NRC to
allow NRC to take an important role in
the implementation and enforcement of
this rule. This would allow EPA to take
full advantage of NRC's expertise in this
field and help minimize the duplication
of effort and conserve administrative
resources in accord with § 122 of the
Clean Air Act.

VIII. Miscellaneous
A. Docket

The docket is an organized and
complete file of all information
considered by EPA in-the development
of this proposed standard. The docket
allows interested persons to identify
and locate documents so they can
participate effectively in the rulemaking
process. It also serves as the record for
judicial review.

Transcripts of the hearings, all written
statements, the Agency's response to
comments, and other relevant

documents are placed in the docket and

are available for inspection and copying
during normal working hours.

B. Executive Order 12291

Under Executive Order 12291, issued
February 17, 1981, EPA must judge .
whether a rule is a “major rule” and,
therefore, subject to the requirement of a
Regulatory Impact Analysis. The EPA
has determined that this rule is not a
major rule as defined in section 1(b) of
the Executive Order because the annual
effect of the rule on the economy will be
less than $100 million per year. Also, it
will not cause a major increase in costs
or prices for any geographic region.
Further, it will not result in any
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
the United States enterprises to compete
with foreign enterprises in domestic or
foreign markets. Under Executive Order
12201, this rule was submitted to the
Office of Management and Budget
{OMB) for review. Any comments from
OMB to EPA and any response to those
comments are included in the docket.

C. Paperwork Reduction Act

The final rule does not impose any
reporting or recordkeeping requirements
on operators of uranium mills and
associated tailings piles.

D. Regulatory Flexibility Analysis

Section 603 of the Regulatory
Flexibility Act, 5 U.5.C. 803, requires
EPA to prepare and make available for
comment an “initial regulatory
flexibility analysis" in connection with .
any rulemaking for which there is a
statutory requirement that a general
notice of proposed rulemaking be
published.

However, section 604(b} of the
Regulatory Flexibility Act provides that
section 603 “shall not apply to any .
proposed . . . rule if the head of the
Agency certifies that the rule will not, if
promulgated have a significant
economic impact on a substantial
number of small entities.”
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The EPA believes this final rule will
have little or no'impact on small -
business because the total costs
associated with the standards will have
relatively little impact on the total cost
of producing uranium oxide.

For the preceding reasons, I certify
that this rule will not have a significant
economic impact on a substantial
number of small entities.

E. General Provisions

The general provisions of 40 CFR Part
61, Subpart A apply to all sources
regulated by this rule, except as
otherwise noted.

F. State Implementation and
Enforcement of Emission Standards

.Under section 112(d}({1) of the CAA,
any State may develop and submit to
the Administrator a procedure for
implementing and enforcing emission
standards for hazardous air pollutants
for stationary sources located in such
State. If the Administrator finds a -
State's procedure for implementing the
standard is adequate, the Federal
authority then is delegated to the State.
To streamline this procedure, some of
EPA'’s Regional offices have entered into
agreements with certain States for
“automatic” delegation of new section
112 standards. Under this arrangement,
States are delegated authority to
implement and enforce all new section
112 standards when they are issued.

The Agency has decided that
“automatic” delegation shall not be
made for the radionuclide NESHAPs,
When EPA entered into these
agreements, the State's capabilities and
expertise with respect to radionuclides
were not considered. Therefore, States
must reapply for delegation in the case
of radionuclide NESHAPs.

G. Relationship to Other Programs

It is important to note that EPA has
authority to regulate mining wastes
under the Resource Conservation and
Recovery Act (RCRA), as well as the
CAA and UMTRCA Since the
considerations under each statute may
vary, the regulatory program for
uranium mill tailings under the CAA and
UMTRCA might well differ from the
program EPA intends to develop for
mining waste under RCRA. The RCRA
program will be tailored to the risks
associated with mining wastes and the
technical feasibility of various control

_ options {see 51 FR 24496; July 3, 1986].

H. Communications

Communications with the
Administrator regarding the reporting
and recordkeeping requirements of this

51 Fed. Reg. 34065 1986 ,
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rule, as well as requests for waivers,
shall follow the provisions of Part 61.10,
except as otherwise noted in this rule,

This rule is effective immediately for
new sources and existing facilities,
Those facilities that are not in
compliance with the final rule based on
information currently available to them,
may request a compliance waiver from
the Administrator under the provisions
of section 112(c){1).

List of Subjects in 40 CFR Part 61

Air pollution control, Hazardous
materials, Asbestos, Beryllium, Mercury,
Vinyl chloride, Benzene, Arsenic, and
Radionuclides.

Dated: August 15, 1986,
Lee M. Thomas,
Administrator.

PART 61—{AMENDED]

Part 61 of Chapter 1 of Title 40 of the
Code of Federal Regulations is amended
as follows:

1. The authority citation for Part 61
continues to read as follows:

Authority: Secs. 112 and 301(s) Clean Air
Act, as amended [42 U.S.C. 7412 (a)].

2. By adding a new Subpart W to read
as follows: ’ : '

Subpart W—National Emission Standard for
_ Radon-222 Emissions From Licensed
Uranium Mill Tailings

Sec,

61.250 Applicability.
61.251 Definitions,
61.252 Standard.

Subpart W—National Emission
Standard for Radon-222 Emissions
From Licensed Uranium Mill Tallings

§61.250 Appilicabliity.

This subpart applies to licensed sites
that manage uranium byproduct
materials during and following the
processing of uranium ores, commonly
referred to as uranium mills and their
associated tailings. This subpart applies
‘during the period of operation. = -

§61.251 Definitions.

As used in this subpart, all terms not
defined here shall have the meaning
given them in the Clean Air Act or
Subpart A of Part 61. The following
terms shall have the following specific
meanings:

{a) "Area” means the area covered by
the vertical projection of the pile upon
the earth's surface. .

(b} “Commission” means the Nuclear
Regulatory Commission or its
Agreement States (where applicable).

(c) "Continuous disposal” means a
method of tailings management and
disposal in which tailings are dewatered

by mechanical methods immediately
after generation. The dried tailings are
then placed in trenches or other disposal
areas and immediately covered to
Federal standards. .

(d} “Covered” means to cover with
earth sufficient to meet Federal
standards for the management of
uranium byproduct materials pursuant
to 40 CFR 192.32.

(e) "Dewatered” means to remove the
water from recently produced tailings by
mechanical or evaporative methods
such that the water content of the
tailings does not exceed 30 percent by
weight.

(f} “Existing tailings pile” means a
tailings pile that is in operation on the
effective date of this rule, '

(g) “Licensed site” means the area
contained within the boundary of a
location under the control of persons
generating or storing uranium byproduct
materials under a license issued by the
Commission. This includes such areas
licensed by Agreement States, i.e., those
States which have entered into an
effective agreement under Section 274(b)
of the Atomic Energy Act of 1954, as
amended.

(b} "New tailings” means uranium
tailings produced after the effective date
of this rule. '

(i} “New tailings impoundment”
means any location or structure at
which uranium mill tailings are
temporarily or permanently stored and
which is placed in operation after the
promulgation of this rule.

{j} "Operation” means that an
impoundment is being used for the
continued placement of new tailings or
is in standby. An impoundment is in
operation from the day that tailings are
first placed in the impoundment until the
day that final closure begins.

(k} "Owner” means any person who
owns or operates a uranium mill or an
existing tailings pile or a new
impoundment,.

{1} “Phased disposal” means & method
of tailings management and disposal
which uses lined impoundments meeting
the requirements of 40 CFR Part 192.32,
no greater than 40 acres in area, which
immediately filled, upon becoming dried,
and covered to Federal standards,

(m]} “Uranium byproduct material” or
“tailings™ means the wastes produced
by the extraction or concentration of
uranium from any ore processed
primarily for its source material content.
Ore bodies depleted by uranium
solution extractions and which remain
underground do not constitute
byproduct material for the purposes of
this subpart.
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~ §61.252 Standard.

(a) All new tailings impoundments
built after the effective date of this rule
shall be designed and constructed to
meet one of the two following work
practice standards and in the following
manner:

(1) Phased disposal in lined tailings
impoundments that are no more than 40
acres in area and meet the requirements
of 40 CFR 182.32(a). The owner shall
have no more than two impoundments
in operation at any one site at any one
time, .

(2) Continuous disposal of tailings
such that the tailings are dewatered and
immediately disposed with no more than
10 acres of tailings being uncovered at
any time and operated in accordance
with 40 CFR 192.32(a).

{b) Owners who build new tailings
impoundments may continue to place
new tailings or waste water associated
with milling or mining activities on
existing tailings piles only until new
tailings impoundments are constructed,
and only if the owner is in the process of
designing, licensing, and constructing
new tailings impoundments in
accordance with the following schedule:

(1} As soon as practical, but no later
than 2 years after the effective date of
this rule, all owners who wish to build
new tailings impoundments shall apply
to the Administrator for approval to
construct under section 61.07. The
Administrator shall make a
determination to grant or deny any
application for approval in accordance
with section 61.08, except that the time
limitations of subsections (a) and (d)
shall not apply.

'(2) Within 60 days following the
Administrator’s approval to construct a
new tailings impoundment, the owner
shall apply to the Commission for a
license to construct a new tailings
impoundment.

(3) Following the granting of a license
by the Commission, the owner shall
begin construction of the new tailings
impoundment within 90 days unless
seasonal conditions do not permit, in
which case construction shall begin at
the start of the next construction season.
This impoundment shall be completed
and shall be ready to receive new
tailings within 30 months of the date of
licensing by the Commission.

(4) In no event shall new tailings be
placed on existing tailings piles after
December 31, 1892, unless the owner has
received an exception or extension from
the Administrator in accordance with
paragraphs {d) or (e} of this section.

{c) Owners who do not intend to build
a new tailings impoundment must certify _
to the Administrator as soon as
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possible, but no later than 2 years
following the effective date of this rule,
that they do not intend to build a new
impoundment at the mill site. Owners
who make this certification will be able
to use their existing tailings piles for the
deposition of new tailings or waste
water associated with milling and
mining activities until December 31,
1992, unless they receive an exception or
extension from the Administrator in
accordance with paragraph (d} or (e} of
this section, in which case the owner
may continue to use the existing tailings
piles as permitted by the terms of the
exception or extension, )

(d) An exception for continued use of
an existing tailings pile shall be granted
upon application for approval to the
Administrator provided that;

(1) The existing tailings pile is 40
acres or smaller in area and meets the
requirements of 40 CFR 192.32{a}(1), or.

(2} The combined area of all piles ata
licensed site is less than 20 acres.

The Administrator will grant, grant with
conditions, or deny the application. If
granted, the owner must certify to the
Administrator every 5 years that it still
meets at least one of the preceding
criteria. Following this certification, the
Administrator will grant, grant with
conditions or deny the exception. At any

such time as neither of the two criteria
continue to apply. the owner shall so
notify the Administrator, and the -
exception shall terminate,

(e} An owner may apply to the

‘Administrator on an impoundment-by-

impoundment basis, for an extension to
continue using an existing tailings pile,

{1){i) An extension may be granted
upon a showing that, despite a good
faith effort by the owner, it cannot, due
to circumstances beyond its control,
meet any paragraph (b) schedule
deadline.

- (ii) An extension may be granted, for
any paragraph (b) or (c} schedule
deadline at the Administrator's
discretion, upon a showing by the owner
that the extension is consistent with
protection of the public health with an
ample margin of safety. To make this

- showing, the owner must first certify

that it is in compliance with applicable
existing NRC regulations and license
conditions. In addition, the
Administrator will also take into
account: the size and condition of the
pile, the size and location of the nearby
population, the length of extension
requested, the existence and
effectiveness of any risk reduction
practices that are or will be taken, and
the expected level of future mill activity.
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{2) The owner may apply for an
extension at any time up to | year before
the cease-use date. The Administrater
will have 8 months from the date of

- application to grant, grant with

conditions or deny the extension.

- Subject to paragraph (g) of this section,

no extension will be granted for longer
than 5 years, and no extension pursuant

- to paragraph (e)(1)(i) shall be granted for

any period longer than necessary for the
owner to meet applicable paragraph (b}
requirements. - o

(3) The owner may apply for as many
extensions as needed. Each extension
must be applied for and proven
separately.

(4) The Administrator will provide for
public notice and comment on all
applications for approval of extensions.

{f) All applications for approval of
exceptions or extensions shall be sent to
the Assistant Administrator for Air and
Radiation (ANR-443], U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460.

(g) New tailings shall not be placed on
any existing tailings pile after December

", 81, 2001, and no exception or extension

shall be effective after that date.

'[FR Doc. 86-20193 Filed 9-23-86; 8:45 am]
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