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Cover and page 3 photo of EPA’s Brochure on the Air Pollution Operating Permit Program Update, Key
Features and Benefits, EPA/451/K-98/002, Feb. 1998 (photo by S.C. Delaney/EPA). According to EPA’s
photo caption, “The operating permit program covers most significant sources of air pollution in the
United States. The more complex sources, such as large petroleum refineries and chemical production
plants, can have hundreds or even thousands of emission points.”
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At a Glance

Catalyst for Improving the Environment

Why We Did This Review

We sought to determine
whether (1) selected Title V
permits contaned adequate
provisions consistent with key
Clean Air Act (CAA)
reguirements, (2) EPA’s
oversight and guidance
contributed to improvements
in Title V implementation,
and (3) Title V had achieved
its goals of improving the
implementation and
enforcement of the CAA.

Background

In 1990 Congress enacted
Federal clean air permitting
requirements designed to
reduce violations and improve
enforcement of air pollution
laws for the largest sources of
air pollution. Known as Title
V, this provision requiresthat
all major stationary sources of
air pollutants obtain a permit
to operate. More than 17,000
sources are subject to Title V
permit requirements.

For further information,
contact our Office of
Congressional and Public
Liaison at (202) 566-2391.

To view the full report,

click on the following link:
www.epa.gov/oig/reports/2005/
20050309-2005-P-00010.pdf

Substantial Changes Needed in Implementation and
Oversight of Title V Permits If Program Goals Are To Be
Fully Realized

What We Found

Our analysisidentified concerns with five key aspects of Title V permits,
including (1) permit clarity, (2) statements of basis, (3) monitoring provisions, (4)
annual compliance certifications, and (5) practical enforceability. Collectively,
these problems can hamper the ability of EPA, State and local regulators, and the
public to understand what requirements sources are subject to, how they will be
measured, and ultimately to hold sources accountabl e for meeting applicable air
quality requirements. Factors such as extensive use of incorporation by reference,
failure to fully cite applicable regulations, complex permit format, and lack of
detail in source requirements for testing, monitoring, and reporting had a negative
impact on permit clarity. Also, the practical enforceability of some permits was
limited by vague permit language and insufficient monitoring provisions. Further
EPA guidanceis needed in each of these Title V permitting program elements.

EPA’ s oversight and guidance of Title V activities have resulted in some
improvementsin Title V programs; however, areas of further improvement
remain. Many Title V programs have improved as aresult of EPA’sissuing
formal notices of deficiency, and through EPA’ s effortsto obtain commitment
letters from selected Sate and local permitting authorities. However, some EPA
regions have been slow in issuing program evaluation reports for permitting
authorities within their respective regions, and have not responded to public
petitions against Title V permitsin atimely manner. For example, of the 31 State
and local agency Title V evaluations completed, EPA regions have only reported
on 14 agencies. Several stakeholders expressed a need for increased EPA
guidance and oversight.

Despite implementation problems, the Title VV program has resulted in some
significant benefits. Theinclusion of al relevant CAA requirementsin one
document has enabled stakeholdersto obtain the information needed to
understand the applicable requirements for magjor emitting sources, and to express
their concerns. Anecdotal evidence suggests that permitting authorities and
industry sources have improved communications, that emissions inventories are
better, that compliance has been achieved more quickly, and that emissions have
been reduced due to the annud reguirement for owners or operators to certify
compliance with all applicable CAA requirements.

What We Recommend

We made several recommendations for EPA to, among other things, reduce the
factors that negatively impact permit clarity, improve national Title V guidance,
actively identify monitoring deficiencies in state implementation plans, and
develop acomprehensive Title V oversight strategy. The Agency agreed with
several of our recommendations regarding issuing draft rules and improving EPA
oversight, but disagreed with several others related to issuing Title V guidance.
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MEMORANDUM

SUBJECT: Final Evaluation Report:
Substantial Changes Needed in Implementation and Oversight of Title V
Permits If Program Goas Are To Be Fully Realized
Report No. 2005-P-00010

FROM: Kwai-Cheung Chan /s/
Assistant Inspector Generd for Program Evaluation

TO: Jeffrey R. Holmstead

Assistant Administrator for Air and Radiation

Attached is our final report regarding implementation and oversight of the Clean Air Act’s TitleV
Operating Permits Program. This report contains findings regarding EPA’ s need to issue naional
guidance related to Title V permitting activities and to improve oversight of State and local
permitting programs. Also, the report contains corrective actions the Office of Inspector General
(OIG) recommends. This report represents the opinion of the OIG, and thefindings contained in
this report do not necessarily represent the find EPA position. Final determination on mattersin
this report will be made by EPA managers in accordance with established procedures.

EPA’s Office of Air and Radiation provided us with a response on February 7, 2005, that
consolidated its comments to the draft report with those from the Office of Enforcement and
Compliance Assurance and EPA’ s regional offices. We included EPA’s consolidated responsein
itsentirety as Appendix F.

Action Required

In accordance with EPA Manual 2750, as the action official, you are required to provide this office
with awritten regponse within 90 days of the final report date. Since this report deals primarily
with the EPA Office of Air and Radiation’s TitleV Program, the Assistant Administrator for Air
and Radiaion was designated the primary action official. As such, he should take the lead in
coordinating the Agency’ sresponse. The response should address all recommendations. For the
corrective actions planned but not completed by the response date, please describe the actions that
are ongoing and provide atimetable for completion. If you do not concur with a recommendation,



please provide alternative actions addressing the findings reported. We appreciate the efforts of
EPA officials and gaff, as well as external stakeholders, in working with us to develop this report.
For your convenience, this report will beavailable at http://www.epa.gov/oig.

If you or your staff have any questions regarding this report, please contact me at (202) 566-0827,
Rick Beusse, Director for Program Evaluation - Air Issues, at (919) 541-5747, or John Bishop,
Assignment Manager, at (919) 541-1028.

Additional Distribution

Thomas V. Skinner

Acting Assistant Administrator for Enforcement and Compliance Assurance
Robert W. Varney

EPA Region 1 - Regional Administrator
Kathleen Callahan

EPA Region 2 - Acting Regional Administrator
Donad S. Wesh

EPA Region 3 - Regional Administrator
James |. Palmer, Jr.

EPA Region 4 - Regional Administrator
Bharat Mathur

EPA Region 5 - Acting Regional Administrator
Richard Greene

EPA Region 6 - Regional Administrator
James B. Gulliford

EPA Region 7 - Regional Administrator
Robert Roberts

EPA Region 8 - Regional Administrator
Wayne Nastri

EPA Region 9 - Regional Administrator
Ron Kreizenbeck

EPA Region 10 - Acting Regional Administrator
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Chapter 1

Introduction

Purpose

The Office of Inspector General (OIG) initiated this evaluation to assess the extent
to which Clean Air Act (CAA) Title V operating permits have adequately
incorporated key Title V requirements and met the congressionally-mandated
goals of the program. Once authorized by the U. S. Environmental Protection
Agency (EPA), State and local agenciesissue Title V operating permits to major
air pollution sources throughout the country, permitting these major sources to
operate within applicable CAA requirements. Mgjor sources, the largest emitters
of air pollution, are generally sources with annual emissions potentials that meet
or exceed levels specified in the CAA. (See Appendix A for amore detailed
definition of major source.) A properly implemented Title VV program can not
only provide assurance of mgjor source compliance, but also reduce air pollution
emissons, increase regulatory certainty, and improve air quality.

Within the last several years, potentially significant problems related to the
adequacy of CAA Title V operating permits have been identified as aresult of
lawsuits, public petitions, and other sources. Concerns have been raised regarding
the overal clarity and completeness of Title V permits, and that selected permits
were lacking relevant ar quality protections; deficient in emissions monitoring
requirements; had insufficient provisions for public participation, notification, and
oversight; and contained inadequate enforcement provisions. At the same time,
some indugtry representatives and others have questioned whether Title V is
achieving itsgoals. As such, the objectives of our evaluation were to determine
whether:

» selected Title V permits were clear and contained adequate provisions
consistent with key Title V requirements.

» EPA’sTitleV oversight and guidance provided to State permitting authorities
contributed to improving the implementation of Title V.

» theTitleV program has achieved its congressionally-mandated goals of
improving the implementation and enforcement of the CAA.

Background

Importance of Title V Permits

One of the primary purposes of Title V permitsisto reduce violations of air
pollution regulations and improve the enforcement of those regulations. Prior to
passage of the CAA Amendments of 1990, major sources of air pollution were not



required to have federally enforceable operating permits. The requirements for
these sources were often scattered among multiple documents, making it difficult
to determine compliance and therefore difficult to provide effective enforcement
of CAA regulations. Although some States did implement their own operating
permit programsto regulate major sources, othersdid not. Even for those with
permit programs, difficulties sometimes arose with Federal enforcement of State
regulaions.

The TitleV operaing permit requirement provides for afederally-enforceable
document that contains all air quality requirements for an individual major source.
Though Title V does not generally impose new air qudity control requirements, it
does require permits to contain monitoring, reporting, and record-keeping
provisions to ensure source compliance with existing CAA regulaions. Because
these permits arefederdly enforceable, Title V permits provide Federal and State
entities, aswell as the general public, with ameans of holding major sources
accountable for all applicable air quality requirements.

Origin and Intent of the Title V Program

The CAA Amendments of 1990 established the statutory authority for the Title V
operating permits program. Congress' main goal in establishing the Title V
program was to achieve a broad-based tool to aid in implementing the CAA
effectively and enhancing enforcement. Within this overarching goal, Congress
intended the Title V program to realize nine more specific goals, as follows:

improving State air pollution programs through better emissions inventories,
providing resources through Title V fees,

providing a vehicle for implementing the air toxics and acid rain programs,
improving enforcement,

achieving faster compliance,

requiring compliance certifications from facility operators,

listing all the applicable regulatory requirements in one document,
providing regulatory certainty, and

improving public participation.

COoONOUORWDNE

In July 1992, EPA published rules and regulations for implementing State air
quality permitting systems, mandated by Title V, in Title 40 of the Code of
Federal Regulations (CFR), Part 70 (Part 70). EPA stated, in the preamble to Part
70, that the Title V program would generally darify which requirements apply to
amajor source by incorporating them into a single document. They further stated
that the program would enable the source, States, EPA, and the public to identify
the requirements to which the source was subject, and whether the source was
meeting those requirements. (See Appendix D for EPA, State, and locd agency
roles and responsibilitiesin implementing Title V.) Although the 1990 CAA
Amendments and the 1992 publication of Part 70 set the Title V program into
motion, it took several years before State and local permitting authorities began to
issue Title V permits.



Current Status of the Title V Program

According to thetime line established by the CAA Amendmentsin 1990, dl
initial Title V permits should have been issued by 1997, and were to be renewed
every 5 years. As of June 30, 2004, State and local permitting authorities had
issued 91 percent (15,658 of 17,274) of the required Title V permits. While many
State and local permitting authorities have initially issued al their Title V permits,
other permitting authorities have issued as little as 57 percent of permits applied
for. Generally, those mgor sources that are not yet permitted are the largest, most
complex sources, and thus require more permitting authority resources to issue
those Title V permits. Further complicating issuing these Title V permitsisthat
many major sources throughout the country are approaching the 5-year renewal
time for their existing permits, so that now some permitting authorities must
jugglethetask of initial issuanceswith that of permit renewals.

After EPA wrote the Part 70 rules governing implementing Title V, most States
received interim program approval for two years which allowed them to begin
issuing permits. For anumber of States, EPA extended the interim approval
periods twice. Because the CAA states that interim approvals can only be for two
years and cannot be extended, the Sierra Club and the New Y ork Public Interest
Research Group sued EPA on thisissue. The lawsuit resulted in a settlement in
which EPA agreed to address issues in State rules related to Title V in order to
approve or disapprove their plans. EPA agreed to issue a Federal Register (FR)
notice requesting letters from citizens containing their comments about Title V.!

According to Office of Air Quality Planning and Standards (OAQPS) officals,
after the FR notice was issued in December 2000, EPA received 34 |etters from
citizens that contained 350 Title V-related issues of concern affecting 20 States.
In response, EPA divided the issuesinto regulatory and implementation
categories. The regulatory category dealt with those issues regarding Federal and
State regulations and rules affecting Title V; theimplementation category dealt
with issues related to administering and enforcing Title V.

As aresult of the public comment period, EPA issued Notices of Deficiency
(NODs) to certain permitting authorities to address the regul atory issues, and
obtained commitment letters from anumber of State and local permitting
authorities to address the implementation issues. Ultimately, EPA issued NODs
to 8 States, 34 local permitting authoritiesin California, and the District of
Columbia, directing them to correct these regulatory issues. Many permitting
authorities addressed multiple implementation issues by providing commitment
lettersto EPA. All 112 State and local permitting authorities' TitleV programs
have now received final approval from EPA.

1See Sierra Club v. Envtl. Protection Agency, 322 F.3d 718 (D.C.Cir. 2003); Public Citizen v. Envtl.
Protection Agency, 343 F.3d 449, 454 (5th Cir. 2003).



Scope and Methodology

To address questions regarding the adequacy of permit clarity and whether
permits contained provisions that were consistent with key Title V requirements,
we interviewed officials from OAQPS, environmental and industry groups, key
air and enforcement officialsin all 10 EPA Regions, and State permitting
authorities. We conducted extensive Internet literature searches of Title V-related
issues. We supplemented these searches by reviewing public petitions detailing
citizen complaints against State Title V programs and individual permits, and
lawsuits filed against State permitting authorities and EPA. We also analyzed
EPA and State guidance on Title V permit writing and reviewing, including
guides designed to aid the public in effectively participating in the Title V
program. Our approach included a detailed review of selected permitsin New

Y ork, North Carolina, Ohio, and Texas. We used adata collection instrument to
review 40 permits (10 permits in each State), representing a range of industries,
including all supporting documentation and compliance reports. Appendix B
provides a more detailed discussion of our data collection instrument and the
sampling methodology we used.

To assessthe effectiveness of EPA oversight and guidance, we examined EPA
regional effortsto review individual permits and conduct evauations of their
respective State and locd agencies' TitleV permit programs, according to their
agreements with the Office of Air and Radiation (OAR). We also sought to
determineif theissuesraised in NODs and commitment |etters had been
addressed and resolved by the relevant permitting authorities. We accomplished
this objective through reviewing selected permits and other documentation,
interviewing OAQPS and EPA regional officials, and reviewing the status of EPA
Title V guidance and rules with key stakeholders.

To determine whether Title V improved the implementation of the CAA, we
interviewed representatives from all 10 EPA regions using a structured interview
form. We aso interviewed representatives from multiple additional stakeholder
groups, including OAQPS, the Office of Enforcement and Compliance Assurance
(OECA), permit writers and reviewers from sdected State permitting authorities,
environmental groups, and industry representatives. Using the data collection
instrument discussed above, we aso reviewed actual permits from a selected
number of States and compared their content and requirementsto pre-Title V
State permits, where available. Because empirical data on benefits has not been
maintained, the information we collected on Title V implementation was largely
testimonial; however, we incorporated empirical evidence wherever possible.
Appendix B provides more details on the structured interview form and
methodology used.

We performed this evaluation in accordance with the Government Auditing
Standards, issued by the Comptroller General of the United States. We conducted
our fieldwork from September 2003 to October 2004.



Prior Audit/Evaluation Coverage - See Appendix B for adetailed list of prior
OIG and Government Accountability Office (GAO) audits and evaluations related
to Title V issues.

Results in Brief
Adequacy and Completeness of Title V Permits Needs Improvement

Substantial improvements are needed in the clarity and adequacy of Title V
permits. According to our analysis, the clarity of Title V permits, the sufficiency
of monitoring provisions incorporated into permits, and the adequacy of
statements of basis (SBs) and annual compliance certifications (ACCs) varied
significantly across permitting authorities. Factors such as extensive use of
incorporation by reference, failure to fully cite applicable regulations, complex
permit format, and lack of detail in source requirements for testing, monitoring,
and reporting negatively affected permit clarity. The sufficiency of monitoring
provisionsin Title V permits was frequently a function of the underlying State
and Federal regulaions. Our review of 40 State-issued Title V permits found that
90 percent of those permits included some type of gap-filling provision(s) where
the underlying regulations contained either no monitoring or insufficient
monitoring requirements. This condition indicated a potential lack of sufficient
monitoring requirementsin State and Federal regulations. The ability of
permitting authorities to improve monitoring provisionsin Title V permits has
been affected by court rulings on periodic monitoring and by EPA’s recent
umbrella monitoring rule.

The content of permit statements of basis varied substantially between permitting
authorities and, in some cases, within permitting authorities. EPA responsesto
public petitions and EPA regional guidance provided alimited basis for the
content of the statements of basis. However, EPA has made no successful attempt
to provide consistency for statement of basis content. We noted a similar trend
with respect to the criteriaregarding ACCs under Title V. The adequacy of ACCs
varied among permitting authorities. Our review also revealed evidence of
problems related to the practical enforceability of permits. Overly general
monitoring and testing requirements potentially affected the practical
enforceability of some of the permits we reviewed.

EPA Oversight Could Be More Effective

EPA’s oversight of Title V activities has resulted in someimprovementsin State
Title V programs, however, more improvements are needed. Until Fiscal Y ear
(FY) 2003, EPA’s OAR emphad zed, through Memorandums of Agreement, EPA
regional office review of permits. The EPA regions largely met or exceeded this
review initiativein FY 2002 and 2003 and frequently commented on permits
reviewed. However, most EPA regions did not issue formd objections resulting



from these reviews, citing that, instead, they worked with permitting authorities
early in the permitting process to avoid issuing objections to permits. In 2003,
OAR shifted emphasis from EPA regiona permit reviews to program evaluations
of State Title V programs. Thirty-one such evaluations were completed in 2003
and 2004; however, only 14 final reports on these evaluations have been issued.
In addition, EPA has not responded to public petitions filed against Title V
permitsinatimely manner. Although the CAA mandates that EPA respond to
many of these petitions within 60 days, the average EPA responsetime to public
petitions has been gpproximatdy 12 months. EPA region and OAQPS officials
attributed the delays to a shortage in resources, and to thetime required to
coordinate efforts between multiple offices within EPA to formulae responses to
the petition. One key official & OECA indicated that responding to public
petitions has not been a high priority within EPA.

In 2001 and 2002, EPA issued 10 NODs to permitting authorities to address
regulatory problemsin their Title V programs. EPA also received 23 commitment
letters from State and local permitting agencies during this period to address
implementation problems in their Title V programs. States have resolved the
majority of issuesidentified in NODs and commitment letters, with remaining
issues unresolved in Ohio, Hawaii, and Texas. The resolution of the majority of
NOD and commitment letter issues has resulted in improvements to various
aspects of Title V programs and permits, including improved definitions of
“prompt reporting of deviations” in regulatory language, improved statements of
basis, and clearer citationsto the origin of authority for permit terms and
conditions. Although NOD issues are tracked and their statusis noted in the FR,
OAR does not track or monitor the resolution of commitment letter issues.

OAR hasissued very limited formal guidance and rules on Title V inthe past
severa years. Inlieu of formal guidance, the Agency hasrelied on public petition
responses and letters to regions and permitting authorities to convey its position
on key Title V issues. Many of the key stakeholders we interviewed cited aneed
for greater national consistency in the Title V program and indicated a desire for
guidance on periodic monitoring, as well as the minimum required content of
statements of basisand ACCs.

Benefits of the Title V Program

Overdl, Title V has improved implementing the CAA. Most stakeholderstold us
that Title V has been partially successful in meeting seven congressional TitleV
goals (better emissions inventories, consolidated regulations, facility operator
certainty, public participation, faster implementation of control requirements, fee
programs, and periodic compliance reporting). However, industry representatives
held adifferent view of Title V, stating that it has not accomplished its intended
goals and has, instead, imposed a substantial cost on facilities. Most key
stakeholders also cited anumber of additional benefits of Title V, including
enhanced implementation of key CAA provisions, significant improvementsin
listing all requirements in one document, requirement for ACCs, and Federal



enforceability of permits. Our comparison of pre- and post-Title V permits for

our sample of 40 permitsin 4 States found that pre-Title V permits generally did
not record all CAA requirements in one document, contain an ACC requirement,
provide for public participation, or grant the public the right to object to permits.

Recommendations

We are making a number of recommendations to the Assistant Administrator for
Air and Radiation, the Assistant Administrator for Enforcement and Compliance
Assurance, and the EPA Regional Administrators to improve Title V
implementation and enforcement and better ensure tha program goals are
realized. Specific recommendations are at the end of each chapter.

EPA’s Office of Air and Radiation provided us with a response to our draft report
that consolidated its comments with those of EPA regions and the Office of
Enforcement and Compliance Assurance. The Agency generally disagreed with
our findings, conclusions, and recommendations related to issuing nationwide
guidance on the Title V program, but largely agreed with our findings that the
Title V program could benefit from improvements in permit content and EPA
oversight.

Our evduation called for EPA to issue nationwide guidance on statement of basis
(SB) and annual compliance certification (ACC) content to assure that permitting
authorities are consistently incorporating key elements in both documents. EPA,
however, stated that guidance for SB content could be found in public petitions
responses and should be kept flexible to allow for differencesin source
complexity. They also stated that they have not seen widespread problems with
either SB or ACC content. We maintain our position that nationa guidanceis
needed in each of these areas. Our findings indicated that permitting authorities
may not have been aware, or may have been reluctant to follow, “guidance” that
was not issued nationally (such as EPA statementsissued in response to Title V
permit petitions).

EPA agreed to follow through on various actions recommended in our report,
including issuing the draft rule on intermittent versus continuous compliance
monitoring, completing its commitment to devel op periodic monitoring guidance,
reviewing the adequacy of monitoring provisionsin state implementation plans,
and promulgating the order of sanctionsrule. The Agency also agreed to develop
five-year plans combining oversight with permit review and audits to ensure
proper implementation of the Title VV program, and to work to devise a procedure
to reduce response times to public petitions.

We revised the report based on EPA’ s February 7, 2005, consolidated response
and updated information, as appropriate. The Agency’s consolidated response
and our evaluation of that response are in Appendix F.



Chapter 2

Improvements Needed In Clarity and Completeness
of Title V Permits If Goals Are To Be Realized

Various officialsin EPA, and in environmental and industry groups, identified
several problems concerning the darity and content of key elements of TitleV
permits:

» theclarity of TitleV permits,

» the content and adequacy of statements of basis (SBS),

» the adequacy of monitoring provisions,

» the content and adequacy of annual compliance certifications (ACCs), and
» thepractica enforceability of permits.

We found similar problemsin each of these areas while reviewing a sample of
TitleV permitsin four States. Inadequate monitoring requirements in some State
and Federal regulaions and alack of clear EPA guidance on certain key Title V
elements contributed to permit problems. Collectively, these problems can
hamper the ability of EPA, State and local regulators, and the public to understand
what requirements sources are subject to, how they will be measured, and
ultimately to hold them accountable for al applicable ar quality requirements.

Improvements Needed in Permit Clarity

Officialsin OAQPS, OECA, 9 of 10 EPA regiona air offices, and environmental
and industry group representatives told us they had concerns about various
elements of permit clarity nationwide.? Comments from officials in these groups
included the following: permits lack sufficient detail, do not clearly cite applicable
requirements, and are difficult for the public to understand. In reviewing State
permits, we aso found many permit clarity-related problems, including:

2 nterpretation of permit clarity can vary depending on individual perspective. For the purposes of our
evaluation and this report, we interpreted permit clarity as referring to the extent to which specific key permit
elements, by their adequacy or lack thereof, affect the ability of outside reviewers to determine what requirements
apply to a source and what is expected of the source in terms of meeting emissions limitations. Translating complex
regulations into source-specific requirements such that the facility personnel, EPA and State regulators, and the
public could clearly identify what is expected and how it would be measured, were among the original goals of
having Title V permits.



» extensive incorporation by reference (IBR),?

- failureto fully cite underlying regulations,

« lack of specificity of source requirements for testing, monitoring, and
reporting, and

« complex permit forma.

Permit clarity was al so affected by alack of identifying, or explaining,
streamlining in the permit’s statement of basis (SB). Officiasin some of the
States we visited asserted that Title V permits are complex engineering
documents, and are thus, by their nature, not easy documentsto read and
understand. We found that problems with these key dementsin Title V permits
can negatively affect the clarity and adequacy of already complex documents.
These problems make it more difficult for EPA, State, and local regulators,
industry and environmental groups, and the general public to readily discern
which CAA requirements apply to a facility and what the facility must do to
demonstrate compliance with emissions limitations.

Title V Stakeholders Identified Problems in Permit Clarity

Officids at OAQPS expressed concern about the effect of permit clarity problems
on public participation and on permit reviews. According to one key OAQPS
officid, permitsin some States can be “incomprehendble,” making them difficult
and confusing to review. He also noted that permits are more complex in States
such as California, that have complex and extensive State-level environmental
regulations. According to another key OAQPS officid, in some States the
extensive use of IBR isasignificant problem. A key OAQPS official also
asserted that the public regularly complains about the lack of permit clarity and
complex permit format.

During FY's 2002 and 2003, most EPA regions reviewed samples of TitleV
permits issued by one or more of their respective permitting authorities pursuant
to provisions in memorandums of agreement (MOAS) between OAR and EPA
regions’ and provided comments regarding the adequacy of permit content.
Given thar experience with Title V permits, we asked EPA regiond officids
what patterns, if any, appeared in their review comments. Officials from six
EPA regions said that they had commented on one or more of the following
permit clarity problems.

« permitslacked sufficient detail,
« use of streamlining needed to be explained more clearly,

3 ncorporation by reference (IBR): The process in which a permitting authority lists only a reference, or
citation to, the underlying requirement that the source is subject to instead of providing both the citation and a
narrative description of the requirement. To determine what the source must actually comply with, the reader must
refer to the citation in the State or Federal regulations.

“See page 39 for more information on permit review provisionsin MOAs between OAR and EPA regions.



« permitsincluded inappropriate permit shields,

« permitsdid not clearly cite State Implementation Plan (SIP) requirements,
and

« permits were missing applicable requirements.

We also asked EPA regional officials to assess the strengths and weaknesses of
various aspects of Title V permits, including permit clarity, for permitting
authorities within their respective regions.> While EPA regional officiastold us
that permit clarity is generally adequate among most permitting authorities, they
also identified some problem areas. Some EPA regiond officids cited permit
clarity as a strength in certain permitting authorities, noting that their permits
were well-written, formatted in a user-friendly manner, and easy to read.
However, as shown in Table 2.1 below, EPA officials in nine regions noted some
general permit clarity problemsas well as some specific permit clarity problems
among permitting authorities. These problemsincluded extensive use of IBR,
vague permit language, and complex permit format.

M any EPA regional officialsindicated that they were hesitant to describe permit elements as weaknesses,
focusing instead on areas that need improvement.
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Table 2.1: Examples of Permit Clarity Problems Identified by EPA Regional Officials

EPA Permitting EPA regional officials’ comments to OIG
Region authority
1 NA None
2 General - Permit clarity could be improved; however, it is difficult to develop

“user-friendly” documents because of the amount of information
required by Title V.

3 General - States fail to provide adequate justifications for streamlining.
District of - Use of unknown, unexplained acronyms.
Columbia
4 Louisville- - Use of IBR makes permits confusing.
Jefferson Co.,
Kentucky
5 lllinois - Some general permit language makes it unclear whether

requirements apply to a source; permit structure complicates review.

Indiana - Does not always clearly label combined Title V/construction
permits.
Ohio - Origin and authority of terms left out - will be addressed upon permit

renewal; some vague permit language.

6 Texas - Extensive use of IBR can make permits difficult to follow; frequently
requires going back to the application for information.

7 lowa - Sometimes fail to clearly cite SIP requirements.
Missouri
8 North Dakota - Permits need more detail in applicable requirements.
Utah - Permit language can be vague.
9 Arizona - In some permitting authorities in Arizona and California, permit
California format can be complex and difficult to follow.
10 Washington: - Permit format causes clarity issues.
Industrial
Section

Source: Comments provided by EPA regional air officials in their written and oral responses to OIG’s
structured interview questions.

Nine out of the 10 environmental groups we interviewed cited problems with the
clarity of Title V permits. These problems included permits that are incomplete
or lack sufficient detail, extensive use of IBR, confusing permit format,® and
issuing multiple Title V permitsto asingle source. Two environmental group
representatives told us they found permits in some States to be
“incomprehensible.” One representative told us that the permit format in one
State was so complex that the permit information essentially had to be re-
organized and re-written in order for the group to review the permit. Several of
the environmental groupswe contacted contend that the ability of the publicto
exercise their right to enforce a permit may be jeopardized if the permit iswritten
inaway that cannot be understood by the public.

§ ncluding the format of general operating permits; these permits have a condensed application and
permitting process. Sources with similar operations, emissions units, and requirements can apply for general
operating permitsin lieu of an individual permit. See page 13 for further discussion of general operating permits.
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The industry representatives we interviewed also identified problems with the
clarity of TitleV permits. They stated that the Title V program is too complex
and that permits are written in such excess detail that it isimpossible to read
them unless the reader has a very detailed knowledge of the individual source's
operations. One industry representative also cited problems with clarity that
arise from overlapping Federal and State rules and regulations. Representatives
noted that streamlining can minimize the overlap and make permits less
complex. However, they dso stated that the process to streamline can be time-
consuming and burdensome for the source. They also expressed the belief that
too much detail exists on certain provisions, such as regquirements for

ing gnificant emissions units (IEUS), which adds to permit complexity.

Results of State Permit Review

We reviewed a sample of permitsin four Statesto address the following clarity
issues: using IBR, whether the permits correctly reflected underlying regulations,
using permit shields and streamlining, and overall clarity.” We found that these
elements were incorporated into Title V permits to varying degrees, and that
overall, permit clarity varied widely in most of the States we visited.

Using Incomporation By Reference

Almost al of the permits we reviewed incorporated applicable CAA
requirements by reference to some degree. North Carolina, Ohio, and New Y ork
generally followed references or citations to a requirement with a narrative
section paraphrasing the requirement. Wefound afew instances in each of these
States where the reference to arequirement (usually in 40 CFR) was too general
to determine which part specifically applied to the section. However, for the
most part, the use of IBR in the North Carolina, Ohio, and New Y ork permits we
reviewed was reasonably discernable, provided the reader had access to the State
regulaions and/or 40 CFR. In Texas, citations for al requirements specific to
emissions units at the source were listed in an applicable requirements summary
table with minimal or no narrative description®. For the 10 Texas permits we
reviewed, in order to determine what monitoring, testing, record keeping, and
reporting the requirement entailed, the reader had to review each citation in the
State regulations or 40 CFR. We found this to be atime-consuming process
because of the State’ s reliance on IBR for al emissions unit-specific
requirements. A reader or areviewer is especialy challenged when the citation

"In most cases, we did not review requirements concerning each individual emissions unitin the Title V
permits. Rather, we selected three to four emissions units at a source and reviewed the applicable requirements and
corresponding monitoring provisions listed in the permit. In selecting units to review, we focused on capturing the
major emissions units at a source, as well as a variety of units.

®The Texas permits we reviewed included a description of the emissions limitation for each emissions unit;
however, they did not do the same for monitoring, testing, record keeping, or reporting. These columns included
only acitation to a State or Federal regulation.
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is general and does not clearly reference a specific paragraph or subsection. In
those cases, areader may have to review lengthy State or Federal regulaionsto
find the applicable paragraph.

Texas also extensively uses IBR in general operating permits. General operating
permits are intended to provide a condensed application and permitting process
for sitesthat are similar in terms of operations, emissions units, and applicable
requirements. Instead of receiving an individual permit specifically identifying
each emissions unit and its requirements, eligible sources fill out an application
and then receive a letter granting them operating status under the general
operating permit. General operaing permits are not unique to Texas. However,
they were used more frequently there than in the other States we visited.
According to Texas officials, approximately 40 percent of Texas Title V permits
were issued through general operating permits as of May 2004. The general
operating permit we reviewed, which Texas officials stated was representative of
the State' s other general operaing permits, did not specifically identify the actud
emissions units at a given source.

To determine what requirements a general operating permit source is subject to,
the reader must request access to the permit application to identify the source
specific emissions unitsin the application, then locate the emissions units and
operations listed in the general operating permit applicable requirements
summary table, and locate the corresponding State or Federal regulation citation.
For example, Texas general operating permits for oil and gas sources consist of
76 to 108 pages of applicable requirements tables — all with extensive IBR.
Finally, the text of the State or Federal regulation must be located and the details
of the requirement identified.

In 2002, severa environmental groups filed alawsuit challenging, among other
things, Texas' useof IBR in incorporating minor New Source Review (NSR)
permitsinto Title V permits. On August 15, 2003, the 5™ Circuit Court of
Appeals ruled against the petitioners on this issue and found that nothing in the
CAA prohibits the incorporation of applicable requirements by reference.’
Using IBR in permits thus does not violate any Title V requirement. However,
extensive use of IBR without narrative description, and particularly without a
citation to a specific subsection, can negatively affect the clarity of the permit,
especially for members of the public. Table 2.2 below shows the use of IBR in
the four States reviewed.

®public Citizen, 343 F.3d at 454. The IBR decision was part of a more extensive ruling on a case brought
by Public Citizen against EPA for approving the Title V program in Texas and for failing to issue notices of
deficiency on several issues. EPA conceded to the court that it had previoudy provided guidance stating that
requirements should first be restated on the face of the permit before IBR is used, however, EPA contended that such
guidance was not binding and the Court agreed.
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Table 2.2: Use of IBR in State Permits Reviewed

State Number of Number OIG comments related to IBR
permits reasonably
with IBR discernable
New 10 10 1. Generally paraphrase requirements; however, in a
York few cases it was necessary to reference 40 CFR.
North 9 7 2. Generally IBR was followed by paraphrasing;
Carolina however, not always for 40 CFR citations.

3. Intwo cases, cites to 40 CFR were not specific
enough to determine which section was
applicable.

Ohio 10 9 4. Generally paraphrase requirements; however, in
most permits it was necessary to reference 40
CFR or State regulations for at least one
requirement.

5. One instance where a citation was not specific
enough to determine applicable section.

Texas 10 6 6. Texas pemits relied extensively on IBR.
Requirements can be reasonably discernable if
readers can access State regulations and 40
CFR; however, citations were often not specific
enough to identify the applicable section of the
regulation.

7. Difficult to discern which general operating permit
requirements apply to a source without a list of
emissions units at a specific site.

8. In general, extensive IBR complicates permit
reviews because the applicable requirements are
not clearly stated on the face of the pemit.

Total 39 (98%) 32 of 39
(82%)

Source: OIG analysis of State Title V permit information. Note: See Appendix B for details of our permit
review work in the above four States.

How Well Permits Reflected the Underlying Regulations

In North Carolinaand New Y ork, the permit text for the requirements we
reviewed matched that of the underlying State or Federal regulation. In Texas,
the permits had very little narrative, so only alimited amount of text was
available to compare with the regulations. For those we were able to cross-
check, we did not discover such discrepancies.

We were not able to answer this question for several Ohio permits, though,
because the permits did not include a citation to the underlying regulation-they
provided a narrative description only. If the underlying regulation is not
identified, it is difficult to determine whether the State is correctly incorporating
the requirement. In aletter to EPA Region 5 officials in January 2002, Ohio
committed to address this issue upon permit renewal and to incorporate the
origin of authority for each permit term and condition. In all States, permit
citations that were general, rather than specific, made it difficult to verify
whether or not the content of the permit matched the underlying regulation.
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Using Permit Shields and Streamlining

Of the 40 permits we reviewed, 7 included specific permit shield provisions
beyond the language in the generd terms and conditions'®--2 in North Carolina
and 5in Texas. Based on our review of how well the SBs explained the shields,
the two shields in North Carolina, and four of those in Texas, did not appear to
be misapplied. One permit in Texas listed the rationale for the permit shield
through ageneral IBR. The citation referred to in the Texas State regulaions did
not provide enough information to determine whether the shield was

appropriately applied.*

Streamlining in Title V permits occurs when an emissions unit is subject to
overlapping regulations and the permitting authority condenses the multiple
requirements into one requirement in the permit, which should be the most
stringent. We asked the States we visited generd questions about streamlining
and looked for evidence of streamlining in the permits. However, unlessthe
permit or its SB explicitly discussed streamlining, it would have been difficult
for us or the public to determine whether streamlining provisions applied. Ohio
was the only State we reviewed that identified streamlining in its SBs.** The
State did not, however provide a side-by-side comparison of requirements to
justify which requirement was selected as the most stringent. Without clearly
identifying streamlining and discussing the requirements, it is difficult for the
public and other outside permit reviewers to determine whether the streamlining
process is being used correctly.

Overall Permit Clarity

Generdly, we noted inconsistencies in the clarity of the permits we reviewed in
New York, Ohio, and Texas. To determine whether the permit provisions were
clear, we reviewed the permit requirements for specific emissions units and
attempted to identify what was expected of the source in terms of meeting
emissions limitations. Besides taking into account the clarity elements discussed
above, and the extent to which outside research was required to identify these
requirements, if any, we also considered how these elements affected the
monitoring, testing, and reporting requirements in permits. Most provisions and
requirements in the permits from these States were clearly incorporated;
however, some were not. Among the permits we reviewed, the specific factors
that we determined affected overall clarity included:

Opermits typically contain permit shield language in the general terms and conditions. Some also
incorporate provisions shielding certain emissions units from specific requirements.

Ynits response to our draft report, Texas explained that since the permit in question was issued, the
specific regulation cited had changed. The permit shield citation was not updated when the regulation changed,

therefore the permit text was no longer consistent with the specific regulatory citation.

20hio began identifying whether streamlining existed in permits in their SBs in 2002.
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» Extensive use of IBR made permit provisions more difficult and time
consuming to review (Texas), which could deter members of the public
facing alimited comment period from reviewing permits.

* InNew York, requirements for a specific emissions unit may be scattered
throughout a permit, some of which are more than 100 pages in length.
making it difficult to get acomplete picture of a unit’s requirements,*

» Using vague permit requirements, such as emissions testing is “upon
request,” or “if required,” madeit unclear what conditions would trigger a
source to be tested unless additional information was provided (New Y ork
and Ohio).

* In Statesthat frequently incorporated AP-42 emissions factors to determine
compliance, or relied on surrogate monitoring, it was not always clear how
these alternate methods would satisfy the underlying requirements (Ohio and
North Carolina).*

Asindicaed above, problems involving a number of different permit elements
impacted the clarity of permits, potentidly affecting the ability of the public to
clearly understand what is expected of a source. OAQPS addressed several
clarity issues, including when it is appropriate to reference requirementsin a
permit and the proper use of streamlining, in guidance documentsissued in 1995
and 1996 (White Papers Number 1 and 2). A seriesof “TitleV Permit Writers
Tips’ developed by EPA Region 3 aso addressed clarity elements, such as
streamlining and permit shields. As discussed on page 13, the 5" Circuit Court
of Appedsfound that nothingin the CAA prohibits incorporation of applicable
requirements by reference. EPA regions have sometimes addressed other clarity
issues through permit reviews and responsesto public petitions. For example, in
responseto a public petition, Region 5 officids stated that they would work with
Ohio to clarify vague permit language.

Some Statements of Basis (SBs) Missing Key Elements

Generdly, EPA offidas believe SBsin many States have problems. Officalsin
8 of 10 EPA regionstold us that inadequate or missing SBswere aproblem in
some of their State or local permitting authorities. Environmental groups also
told us that SB inadequacy problems and missing SBs were an issue in a number
of public petitions. Although our review of SBsin the States we visited indicated
that SBs have improved, we identified incomplete SBsin all of the States we
reviewed. Ohio questioned the need for detailed SBs since they asserted that
much of the same information was found in their permits. Although EPA’s
Region 5 issued SB guidance to Ohio, OAQPS has not issued nationwide

BNew York's permits are generated automatically by a computer program created to process Title V
permits. According to New Y ork officials, changes to the computer generated permit system are difficult and would
require a significant outlay of funds to the contractor. The State spent an estimated $8-10 million to develop the
system in 1992.

1see page 18 for further discussion of monitoring requirements.
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guidance on SB content. Officialsin six EPA regionsidentified the lack of EPA
guidance as a problem for SBs. We believe complete SBs not only provide a
legal and factual basis for permits, but also improve permit clarity and allow for
better public participation.

The regulatory basis for SBsisfound in 40 CFR 70.7 (a)(5), which states that the
permitting authority must prepare a statement for each draft permit to provide the
legal and factual basis of the permit. The OAR has not issued any guidance on
what should be included in an adequate SB. EPA’s position isthat permitting
authorities could obtain information on the contents of acceptable SBs by
reviewing prior court case decisions and EPA’ s responses to public petitions.
(See Chapter 3 for amore complete discussion of thisissue.) However, not all
concerned officialsin EPA Regions may be aware of applicable court decisions
or public petitions. A memorandum from the Chief of EPA Region 5's Air
Programs Branch to the Chief of Ohio’s Division of Air Pollution Control, dated
December 20, 2001, and an EPA Region 9 petition response in FY 2004, were
the most complete and recent EPA documents we located that provided specific
guidance on what information should be included in an adequate SB.™> The EPA
Region 5 memorandum referred to above stated that the following information
should bein the SB:

» discussion of the monitoring and operational requirements,

» discussion of the regulatory applicability determinations,

» explanations of any conditions from previously issued permits that are not
being transferred to the Title V permit,

» discussion of streamlining requirements, and

» other factual information including alisting of prior Title V permitsissued to
the same applicant at the plant, attainment status, construction, and
permitting history of the plant and compliance history of the plant.

EPA Region 9 provided additional guidance on the contents of SBsin arecent
responseto a public petition. According to akey OAQPS official, issued EPA
regional guidance and EPA responses to public petitions drafted by EPA regional
offices, and issued by the Administrator, should be considered guidance for SB
content. However, we bdieve aregulation explaining the content requirements
of an adequate SB should be issued because not al EPA regions may be aware of
guidance issued through petition responses or other EPA regional guidance. For
example, during the course of our review, we noted one instance in which one
EPA region was unaware that EPA’s Region 9 had provided additiona guidance
on SB content.

EPA regional officials and environmental groups identified problems with SBs.
EPA regional officials we interviewed identified 20 permitting authorities that

A dditional EPA petition responses and court decisions have addressed the requirement that SBs be
included with permits.
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either did not prepare SBs or had inadequate SBs. For example, officidsin
Region 1 identified three States that did not prepare SBs because these States
believed that their permits contained information on the legal and factual basis of
permits sufficient to meet Title V' s requirements. Officialsin two EPA regional
offices cited the lack of rationales for monitoring decisions in SBs as a recurring
problem. Officials from three environmental groups we contacted believed that
inadequate SBs were a problem. From these officials' perspectives, the main SB
problem was the excessive disparity in SB content from State to State.

Our review of SBs (or equivalent documents) in the four States we visited
indicated that each SB was missing at least one or more of the suggested key
elementsidentified above in the EPA Region 5 memorandum. The key
information in the SBs we reviewed was not consistently presented in each
permit in each of the four States. SBs or equivaent documents prepared by these
permitting authorities have evolved over time and the more recent SBs generaly
included more of the key elements suggested in regional guidance. However,
none of the SBs contained all of the key elements suggested in the Region 5
memorandum mentioned above. For example, 2 of the 10 permits we reviewed
in New Y ork did not have a corresponding SB because New Y ork did not
prepare SBsfor their early Title V permits. Texas originally prepared “ Technical
Summaries’, but later began using SBs that were more complete. These
improvements in SBsresulted from EPA NODs and commitment letters. (See
Chapter 3 for amore detailed discussion of NODs and commitment letters.)
However, further improvements in consistency could be made if nationwide
guidance existed on the key elements necessary in SBs. Our observations on
SBs, or equivalent documents, for the States we reviewed are discussed in
Appendix C.

Monitoring Provisions In Permits Varied, Adequacy Questioned

Problems exist in the adequacy of monitoring provisionsin Title V permitsin
many States. Officidsat OAQPS, al 10 EPA regions, and a number of
environmental groups identified problems with monitoring provisionsin permits.
Similar problems were identified in our review of asample of Title V permitsin
four States. Title V regulations (40 CFR Part 70.6) contain two provisions
requiring monitoring in permits. These provisions are intended to provide
sufficient information to enable emitting sources, permitting authorities, EPA,
and the public to determine whether or not facilities are meeting applicable
requirements. Thefirst provision referred to above, the periodic monitoring
provision, requires, in the absence of other applicable requirements, “...periodic
monitoring sufficient to yidd reliable data from the relevant time period that are
representative of the source’' s compliance with the permit...”** The second
monitoring provision, sometimes referred to as the “ sufficiency,” or “umbrella’
monitoring provision, requires that each permit contain “monitoring, reporting

1840 CFR 70.6(a)(3)(i)(B)
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and record keeping requirements sufficient to assure compliance with the terms
of the permit.”* Some underlying air quality requirementsin Federal
regulaions or gpproved SIPs explicitly requirefacilities to perform a specific
type of monitoring; however, many do not. Prior to Title V, therewas no Federa
requirement to add monitoring to permitsif the underlying regulations applicable
to the source did not specify the type or frequency of monitoring. Both the
periodic and umbrella monitoring provisions have been subject to numerous
interpretations by EPA and the courts. We believe this has contributed to
Inconsistencies in the adequacy of monitoring nationwide and has affected the
ability of stakeholders to determine source compliance with goplicable
regulations.

Stakeholders Identified Problems With Monitoring Provisions

Officials at OAQPS identified overall problems with the adequacy of monitoring
requirementsin Title V permits. One key OAQPS official told us that permits
are sometimes issued without monitoring provisions. For example, Texas
generally did not include periodic monitoring provisionsin Title V permits until
2002. Another key OAQPS officia noted that there is a substantial range in the
adequacy of provisons which State permitting authorities insert in permits to fill
monitoring gaps in the underlying requirements applicable to a source.® OAQPS
officials stated that State permitting authorities vary significantly in the qudity of
the monitoring provisions they include in permits, and that substantial Title V
monitoring problems exist in some cases. OAQPS officials also expressed
concern that oversight in some EPA regions does not focus enough on ensuring
the adequacy of monitoring provisionsin permits. OECA officialstold us that
Inadequate monitoring provisions in permits can hamper enforcement efforts.
They stressed the importance of sufficient monitoring provisionsin the effective
enforcement of Title V permit requirements, noting that monitoring is the key to
ensuring that sources comply with air qudity rules and regulations.

Officials from all 10 EPA regions indicated that they provided permit review
comments on the adequacy of monitoring provisionsin Title V permitsin one or
more of their permitting authorities. Officials from several EPA regions stated
that comments they provided re ated to monitoring provisions were frequent, and
were among the most common problems observed in permits. Some officials
noted that many of the comments provided were made early in the Title V
program, and that improvements in monitoring provisions have been made over
time. Some EPA regional officials also noted that most review comments are
resolved in the draft phase of the permit, and few formal objections to proposed
permits are issued.

Y40 CFR 70.6(c)(1)
8w hile some Federal and State air quality regulations include specific monitoring requirements, others

have “gaps” in monitoring requirements and do not specify the type or frequency of monitoring for certain emissions,
or both.
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EPA regional officials also assessed the strengths and weaknesses of monitoring
elementsin permitsissued by permitting authorities in their respective regions.
Most EPA regional officialsindicated that the majority of permitting authorities
include adequate monitoring provisions in their permits. However, as shownin
Table 2.3 below, EPA officialsin nine EPA regions identified permitting
authorities in their area that have had problems with incorporating inadequate or
minimally acceptable monitoring provisionsin permits, particularly periodic
monitoring provisions. Severd regions noted that the subjective nature of air
pollution monitoring, together with the lack of EPA guidance on appropriate
monitoring, leads to inconsistencies in permit provisions and essentially requires
a case-by-case determination of appropriate monitoring.
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Table 2.3: Examples of Monitoring Problems In Title V Permits Identified By Regions

EPA Permitting EPA Regional officials’ comments to OIG
Region authority
1 Maine - Inappropriately labeled monitoring as ‘State-only’ enforceable in
some draft permits.
2 General - Monitoring is progressing; work closely with States to determine
adequate monitoring; lack of guidance leads to inconsistencies.
3 Maryland - State has difficulty with streamlining; sometimes leaves out
requirements that are still applicable, which impacts monitoring.
Pennsylvania - Monitoring in synthetic minors needs strengthening.
4 Mississippi - Region provides training, working with State to improve permits.
Louisville- - Some problems with monitoring provisions.
Jefferson Co.,
Kentucky
Shelby, Tenn. - Region is providing training to new staff.
5 Indiana - Lack of sufficient monitoring requirements in some permits;
more monitoring detail needed in SBs.
lllinois - Inadequate monitoring provisions; fail to specify frequency of testing
(“upon request” is not sufficient).
Minnesota - Inadequate periodic monitoring in some permits.
Ohio - Should include more detail regarding monitoring decisions in SBs.
6 Texas - Monitoring provisions generally adequate, but IBR can make them
unclear.
Louisiana - Lack of sufficiency in opacity monitoring.
7 Kansas - Adequate, but require minimally acceptable level of testing and
monitoring.
lowa - Require the barest minimum level of testing and monitoring.
Nebraska - Adequate, but problems with PM and opacity monitoring.
(including
local
permitting
authorities)
8 Colorado - Periodic monitoring issues; CAM deficiencies.
Montana - CAM deficiencies in renewal pemits.
Utah - Inadequate/missing periodic monitoring; CAM deficiencies.
Wyoming - Periodic monitoring issues; CAM deficiencies.
9 Arizona - Sufficient monitoring is an issue, but improving recently due to EPA
comments and objections.
Bay Area Air - Early problems with periodic monitoring were addressed, but some
Quality issues remain.
Management
District
10 Idaho, - Need to improve monitoring.
Oregon
Washington

Source: Comments provided by EPA regional officials in their written and oral responses to OIG's structured
interview questions.
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Representatives from 8 of the 10 environmental groupswe interviewed dso
expressed concerns regarding the incorporation of monitoring provisions into
TitleV permits. Several representatives stated that permits, in general,
frequently lack the appropriate monitoring requirements. Representatives also
expressed concern regarding the clarity of monitoring provisions from the
general public's perspective. They noted that when monitoring provisions are
included in permits, factors such as extensive IBR and listing several different
monitoring options in the permit, instead of specifying one monitoring
requirement, can limit permit clarity for the public.®® According to one group,
permitting authorities have particular trouble filling gaps in monitoring
provisions in permits when monitoring requirements are not expressly prescribed
by the SIP.

A number of environmental groups contributed to a June 2001 report on the Title
V programsin Texas, Ohio, and Georgia®® The authors of this report contended
that none of these State programs required sufficient monitoring provisionsin
permits, particularly with regard to opacity requirements. Additionally, a number
of public petitions filed by environmental groups against proposed permits and/or
State permitting programs cited inadegquate monitoring provisions as a concern.
Some of these petition issues were granted by EPA; others were denied because
EPA did not find a basis for the specific complaint.? For example, EPA issued a
NOD to Texas in response to public petition concerns that monitoring provisions
were not adequately incorporated into the State’ s general operating permits.

EPA disagreed with monitoring concerns raised in public petitions against the
New Y ork and Ohio permitting programs, stating that while they would watch
for individual problemsin permits, overall the programs included adequate
monitoring and met the minimum requirements of 40 CFR Part 70.%

EPA Guidance on Monitoring in Title V Permits

Title V' s monitoring requirements have been subject to multiple interpretations.
OAR first issued guidance on periodic monitoring requirements (40 CFR section
70.6(a)(3)) in 1998. This guidance suggested that permitting authorities review
each applicable underlying requirement to determine if the monitoring included
in permits was sufficient to determine source compliance with the CAA. If

PEnvironmental group representatives contended that some permits do not declare which type of
monitoring a facility must use, but rather provide several different options. We found one example of this practice in
an Ohio permit. The source was provided the option of either conducting continuous SO2 monitoring or coal
sampling to determine compliance.

20Baron, David; et al., National Environmental Trust, “Title V Operating Programs in Texas, Ohio and
Georgia,” June 11, 2001.

21OAQPS and EPA regional officials stated that the majority of issues raised in public petitions are denied.

2nits response to the draft report, EPA commented that it did not always disagree with monitoring issues
raised in New Y ork petitions against individual permits.
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monitoring provisions were insufficient, then additional monitoring provisions
could be added.

The validity of this guidance was challenged in court and in the 2000
Appalachian Power case, the D.C. Circuit Court of Appealsset the EPA
guidance aside, ruling that the Agency had overextended its authority.?® Under
the Court’sruling, if the underlying State or Federal standard requires a source to
perform a specific type of monitoring or testing more than one time, this satisfies
the periodic monitoring language of Title V. Further, the ruling specifies that
more frequent monitoring can only be added if the underlying standard requires
no periodic testing, specifies no frequency, or requires only aone-timetest. Inits
ruling, the court noted that Congress did not authorize EPA to require States, in
issuing Title V permits, to revise monitoring requirements in existing Federd
emissions standards. EPA has not issued any additional periodic monitoring
guidance since 1998.

The Court’s 2000 ruling did not address the “ sufficiency monitoring” provision
of TitleV (40 CFR section 70.6(c)(1)). On September 17, 2002, EPA proposed
rule on sufficiency monitoring. The proposed rule stated that where applicable
State or Federal requirements already require periodic testing or monitoring, but
that monitoring is not sufficient to assure compliance, the permit must meet the
requirements for sufficiency monitoring. This proposed rule was also challenged
in court** As part of asubsequent legal settlement with industry plaintiffs, EPA
revised its sufficency monitoring rule and released a find rule, now referred to
as “umbrella monitoring,” on January 22, 2004. In thisfind rule, EPA
determined that Title V does not establish a standard for requiring or authorizing
reviewing and enhancing existing monitoring provisions. States may only add
monitoring provisions in permits, or “gap-fill,” where the underlying regulations
are silent on either the type or frequency of monitoring required, or where
monitoringis not periodic. A coalition of environmental and public health
groups petitioned the Court to review thisfind rule on March 18, 2004. This
latest case is pending in the D.C. Circuit Court of Appeals.®

Officials from six EPA regions told us that the lack of EPA guidance on Title V
periodic monitoring requirementsis a problem and indicated that such guidance
isneeded. Officialsin two regions noted that the Court ruling in the 2000
Appalachian Power case negatively affected the ability of EPA to provide
periodic monitoring guidance. Officials in another two regions stated that the
lack of EPA guidance on monitoring requirements increased the burden on the
regions to make case-by-case determinations of monitoring adequacy in permits.
Officialsin another region told us that the lack of EPA periodic monitoring

23Appalachian Power Co.v Envtl. Protection Agency, 208 F.3d 1015, 1028 (D.C. Cir. 2000)
24Utility Air Regulatory Group, Inc. v. Envtl. Protection Agency, 320 F.3d 272, 276 (D.C. Cir. 2002)

BEnvironmental Integrity Projectv. Envtl. Protection Agency No. 04-1083 (D.C. Cir. Filed Mar. 19,
2004).
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guidance caused inconsistencies among States and delayed permit issuance.
OAQPS officialsindicated that they have plansto issue arule clarifying what
constitutes periodic monitoring. However, these officials were uncertain of the
time frame for rule issuance and noted that previous effortsto address
monitoring guidance needs have been subject to legal challenges and lengthy
delays.”®

Some EPA regional officials also commented on the possible effect of the new
umbrella monitoring rule — that the new rule could limit the ability of State and
local permitting authorities and EPA to require adequate monitoringin Title V
permits. For example, prior to thisrule, Region 4 officids worked extensively
with Florida's Title V program officials to improve monitoring provisionsin
permits because they determined that certain requirements in the SIP did not
contain monitoring sufficient to assure compliance. Region 4 officials noted
that, at the time, EPA’ s interpretation was that States could supplement
monitoring requirements with additional periodic monitoring when the existing
requirements were found to be inadequate. As discussed above, EPA has a
different interpretation in the new umbrella monitoring rule. OAQPS officials
stated that they plan to rdease an advance notice of proposed rulemaking
(ANPR) calling for public comment on potentia monitoring inadequaciesin
SIPs and Federal regulations.

Monitoring Issues Identified In Reviewing State Permits

In reviewing State permits, we assessed the adequacy of the following dements
of monitoring provisions:

* inclusion of periodic monitoring;

* inclusion of compliance assurance monitoring (CAM);

» gap-filling underlying State and Federal regulations;

» useof surrogate monitoring;?” and

» theoverall sufficiency of permit requirements to determine compliance.?®

Bas part of the 2004 umbrella monitoring rule, EPA committed to three future rulemaking actions,
including (1) improving source monitoring for opacity and particulates by providing monitoring guidance input to
the upcoming implementation of the National Ambient Air Quality Standards (NAAQS) for fine particul ate matter
(PM) 2.5; (2) identifying and considering improving possibly inadequate monitoring in Federal rulesand SIPs by
issuing an advance notice of public rule-making (ANPR) calling for public comment; and (3) publishing a separate
proposed rule to address what constitutes “periodic monitoring” under section 70.6(a)(3)(i)(B) and 71.6(a)(3)(i)(B).

2"For the purposes of our review, we considered surrogate monitoring to be using means other than direct
emissions monitoring or testing to measure a source’'s compliance with an applicable State or Federal requirement.
See Table 2.5 for examples of surrogate monitoring we noted during State permit reviews.

20our assessment of the suffici ency of monitoring provisions was based essentially on the inclusion and

clarity of these key permit elements. We did not independently assess the appropriateness of the technical or
engineering aspects of each monitoring provision.
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While al of the permits we reviewed included monitoring on a periodic basis for
at least some applicable requirements, we found that, in general, the permitsdid
not consistently incorporate periodic monitoring for all requirements. The
majority of the permits gap-filled at least one requirement by adding the
frequency and/or type of monitoring where this was not specified in the
underlying regulation. The mgjority of the permits we reviewed also included
some type of surrogate monitoring for one or more requirements, the adequacy of
which varied. Overall, we found that many of the permits we reviewed contained
monitoring provisions sufficient for an outside observer to determine compliance
with the underlying requirements. However, morethan half of these permits
contained both sufficient and insufficient monitoring requirements.

Provisions for Periodic Monitoring

All of the Title V permits we reviewed contained periodic monitoring provisions
for at least some permit requirements.”® Periodic monitoring was not, however,
consistently incorporated into each requirement we reviewed in each State. To
varying degrees, we found examples of alack of periodic monitoringin permits
in all of the States we reviewed. In some cases, State officials explained that
periodic monitoring was not necessary because the type of material used by the
source reduced the incidence of pollutant emissionsto below regulated levels. In
these cases, permits required the source to maintain records of the material make-
up, but not to directly monitor the output of emissions from the unit. For
example,

* North Carolina provided this type of rationale in permit statements of basis.

» Several Texas permits contained few periodic monitoring provisions because
the State did not start including them for all applicable requirements until
December 2002.

* InNew York, monitoring for some pollutants from some emissions units was
required only once during the permit term, or upon request by the permitting
authority. New Y ork statements of basis did not provide clear rationales for
these monitoring decisions and the permit format made it difficult to track all
of the requirements for an emissions unit.

* In Ohio, we found some cases where the frequency of monitoring was not
specified or where State officials asserted that monitoring was not necessary
because of the type of material used, however, explanations for these
decisions were not always contained in the satements of basis.

Compliance Assurance Monitoring

In 1997, EPA promulgated new regulations to implement CAM for major
stationary sources subject to Title V that rely on pollution control devices. CAM

For the purposes of our review, we defined periodic monitoring as monitoring of applicable regul ated
emissions required more than once during the term of the permit. The frequency of monitoring in the permits
generally reflected either the underlying State or Federal regulation. In some cases, the monitoring frequency was
added as gap-filling where the underlying regulation was silent.
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requires ownersor operators of sources to conduct monitoring that provides a
reasonabl e assurance of compliance with gpplicable requirements. Sources with
Title V applications completed before April 1998 were not required to
incorporate CAM into their permits until renewal of their Title V permit
application. All but one of the Title V permits we reviewed submitted their
initial applications by April 1998 and thus were not required to address CAM .*°
CAM provisons arerequired to be added upon permit renewal. OAQPS
officids anticipate that, once implemented, the new requirementsin CAM will
improve monitoring in alarge number of TitleV sources. Officials from several
Regions noted that CAM incluson is one of their criteriaelementsfor permit
review in order to ensure that these provisions are incorporated adequately.

Gap-filling Underlying State/Federal Regulations

We found examples of States adding monitoring provisions, or “gap-filling,”
where the underlying requirements were silent on either the type or frequency of
monitoring in 90 percent of the permits we reviewed. Asshownin Table2.4
below, in these permits, the type/method or frequency of monitoring for at |east
one requirement we reviewed exceeded the provisions in either the underlying
State or Federal regulaion. Under EPA’s current interpretation of periodic
monitoring, as specified by the D.C. Circuit Court in the Appalachian Power
case, a permitting authority may add monitoring requirements to the Title V
permit if the underlying State or Federa standard requires no periodic testing,
specifies no frequency of testing, or requires only aone-time test. In the permits
we reviewed, specifying the frequency of monitoring when the underlying State
regulaion was silent was the most common type of gap-filling used by States.

Table 2.4: Permits That Added Monitoring Requirements to Fill Gaps in Underlying
Regulations®

Source: OIG analysis of State Title V permit information

@ Note: Some

ermits, added both, the tgg
conceming our permit reviews in the above

State Number of permits that Number that added Number that added
added gap-filling monitoring type monitoring
monitoring frequency

New York 8 3 7

North 9 5 9

Carolina

Ohio 9 7 7

Texas 10 2 10

Total 36 (90%) 17 of 36 (47%) 33 of 36 (92%)

e aE%{‘[j]eEgg.ency of monitoring. See Appendix B for details

%one permit we reviewed in Texas submitted its Title V application in 1999. However, the facility’s
emissions units were not reliant on emissions control devices and were therefore not subject to CAM.
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Surrogate Monitoring

In 29 of the 40 permits wereviewed (73 percent), sources were permitted to use
surrogate monitoring, rather than direct emissions monitoring or testing, to
measure compliance with a State or Federal requirement. Some of the most
frequently observed types of surrogate monitoring or surrogate methods to
determine compliance included fuel certificates to verify the sulfur content of the
fuel, AP-42 emissions factors, and using opacity monitoring to measure
particulate matter. Surrogate monitoring was more commonly found in our
sample of North Carolina, New Y ork, and Ohio permits than in Texas permits.

The emissions factors used as surrogate measures in the permits we reviewed
ranged in quality. Some were considered acceptablefor use in estimating an
individual facility’s emissions, while other factors were lessreliable. For
example, AP-42 emissions factors were identified as surrogates for determining
compliance with applicable requirementsin six Ohio permits we reviewed, and
in four North Carolina permits  An EPA Region 5 official noted that AP-42
factors are sometimes used to determine instances where periodic monitoring
provisions are not necessary—for example, when the emissons factors indicate
that the source’ s potentia to emit is not big enough to ever exceed the applicable
emissions limit.

In a November 2001 letter to Ohio EPA,*! Region 5 officials commented that
Ohio’'s Title V permits often rely on AP-42 factors as the compliance method.
The Region stated that they do not believe that AP-42 factors are meant to be a
basis for compliance.** However, they also stated that they believe Ohio EPA’s
use of these factors through aranking system is appropriate. Ohio EPA ranks
eight emissions factors from best to worst; AP-42 type factors are considered the
least reliable on thelist. 1naJune 2004 EPA report identifying where the
emissions factors program needs to be improved, government, industry and
environmental group stakeholders commented that EPA guidance is needed as to
when it is gopropriae to base or enforce permit and enforcement limits with
emissions factors.*® See Table 2.5 below for types of surrogate monitoring
identified by State.

31 The name of the air pollution control program in Ohio is the Ohio Environmental Protection Agency.

%2The EPA AP-42 manual states that the Agency does not recommend the use of AP-42 factors as source-
specific permit limits and/or as emission regulation compliance determinations.

3 Summary of Emissions Factors Improvement Project Fact Finding Survey,” prepared by EC/R
Incorporated of Chapel Hill, NC for OAQPS, June 2004.
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Table 2.5: Surrogate Monitoring Or Compliance Determination In Permits

State Number of permits Type of surrogate monitoring or compliance determination
that include
surrogates
New 10 - Certification of SO2 content of fuel
York - Opacity testing to measure PM

- Temp/pressure gauges for VOCs

North 8 - Certification of SO2 content of fuel
Carolina - AP-42 emissions factors (4)
- Record weights of raw materials

Ohio 9 - Fuel testing to determine S02 content

- AP-42 emissions factors (6)

- Measuring volume to estimate VOCs

- Source specific non-AP-42 emissions factor
- Computer software program (Tanks 4.0)

- Measure H2S to estimate SO2 emissions

Texas 2 - Requirement to use a specific fuel
- Source test performed on similar sources

29 of 40 (73%) 33 of 36 (92%)

Source: OIG analysis of State Title V permit information. Note: See Appendix B for details concerning our
permit review results in the above 4 States.

Many Monitoring and Reporting Requirements Sufficient To
Determine Compliance

We considered whether the monitoring and reporting provisions included in the
permits we examined appeared to be sufficient for Government officials and
members of the general public to determine source compliance with permit
requirements. Taking into account the monitoring elements and permit darity
factors discussed previously, we found that many requirements in the permits we
reviewed contained sufficient provisions to enable an outside party — with ample
time and effort — to determine the source’s compliance with the applicable
regulation. However, in over half of the permits, we noted that while provisions
for one emissions unit/pollutant were sufficient, provisions for another
requirement in the same permit appeared to lack clarity or key information. (See
Table 2.6 below). For example, a permit may contain comprehensive monitoring
provisions for visible emissions, yet not specify the monitoring frequency for
another pollutant. In some cases, aclearer permit format or a discussion of the
monitoring decision in the SB could address potential insufficiencies.

Overal, areas that we found potentially affected requirement sufficiencies
included:

»  The monitoring frequency was not specified or no periodic monitoring
included.

* ThelBR to general rulesdid not clearly specify monitoring and reporting
requirements.

»  General operating permits did not identify emissions units at a source.

» Monitoring and reporting were “upon request by the agency” with no specific
conditions.
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* Rdiancewason lessreliable AP-42 emissions factors instead of actual
emissions.

Table 2.6: Overall Sufficiency Of Monitoring Requirements In Title V Permits

State Number of permits where all Number of permits where some
requirements reviewed were requirements were potentially not
sufficient to determine sufficient to determine
compliance compliance
New York 5 5
North Carolina 6 4
Ohio 3 7
Texas 3 7
Total 17 of 40 (43%) 23 of 40 (58%)

Source: OIG analysis of State Title V permit information. Note: See Appendix B for details concerning our
permit review results in the above 4 States.

Asindicated above, the overall sufficiency of monitoring provisionsin Title V
permitsisimpacted by anumber of different factors. Our evidence suggests that,
given the high rate of gap-filling in permits, there may be a significant lack of
sufficient monitoring requirements in State and Federal regulations. State and
local permitting authorities incorporated periodic monitoring in permitson a
case-by-case basis, with inconsistent results.  Region officids frequently
commented on monitoring problemsin their review of permits, however
problemsremain. Region efforts to review monitoring requirements in permits
were impacted by the lack of national policy on key issues. OAR efforts to
establish national guidance on monitoring met with limited success and were
subject to court challenges. The January 2004 rule on umbrella monitoring may
limit the ability of State and local permitting authorities to improve underlying
monitoring provisions. However, it contains OAR commitments to issue
periodic monitoring guidance and to address monitoring insufficiencies in State
and Federal regulaions.

Improvements Needed in Annual Compliance Certification Content

Title V requires that responsible officials at permitted sources sign ACCs. The
ACC isan important compliance tool that provides a statement of the source's
compliance status with respect to its permit terms over a 1-year reporting period.
Congress included the ACC provisionsin Title V to ensure that the responsible
official certify that they have knowledge of the plants' CAA obligations and
whether the plant met these obligations. Non-compliance with ACC provisions
can result in penalties including fines and imprisonment.

The ACCs submitted by the Title V permit holdersin the four States we visited

differed substantially as to completeness from State to State and did not
consistently address compliance for the same terms and conditions in the
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permits. OAR has not issued guidance that explains the required terms and
conditions that should be certified for compliancein an ACC. Asaresult, Title
V sources have not been required to report their compliance status consistently
throughout the country.

The requirements for ACCsare found in 40 CFR Part 70.6(c)(5)(i) . Part 70
requires that ACCs be sgned by aresponsible official and submitted annually to
both EPA and the permitting authority. In general, the ACCs should include
each of the requirements listed in Table 2.7 below.

Table 2.7: Key Requirements Of Annual Compliance Certifications Under Title V

Key Annual Compliance Certification Provisions and Requirements

Must identify and list each term or condition of the permit that is the basis of the compliance certification.

Must identify the method(s) or other means used by the owner or operator to determine compliance
status with each term and condition during the certification period.

Must identify the status of facility compliance with the terms and conditions of the permit for the period
covered by the certification, including whether compliance during the period was continuous or
intermittent.

The certification shall identify each deviation and take it into account in the compliance certification. The
certification shall also identify, as possible exceptions to compliance, any periods during which
compliance is required and in which an excursion or exceedance occurred as defined under part 64 of 40
C.F.R.

Any other facts as the permitting authority may require to determine the compliance status of the source.

Many of the key stakeholders we interviewed cited problems with ACCs. EPA
officials from four of the 10 regional offices cited the lack of EPA guidancefor
ACCs as an underlying cause for the problem. Also, four environmental group
representatives believed that problems were associated with ACCs. The lack of
completeness of ACCs was cited as the main problem because ACCs lacked
adequate compliance reporting requirements. An industry representative we
interviewed believed that ACCs required sources to certify compliance on too
many parameters. As noted in Chapter 3, akey OAQPS official told us that
OAR no longer issues nationwide guidance. Instead, guidance has been issued
by some EPA regions, and there have been associated rulings in court cases and
EPA responses to public petitions. A key OAQPS official told us that future
OAQPS guidance will require arulemaking.

Certifications Received By the States Were Inconsistent

We reviewed, when possible, the most recent ACCs submitted for the permits
in our samplesin four States to determine whether the ACCs submitted by the
sources met the requirementsin 40 CFR Part 70.6. In some instances, a year
had not passed since the permit had been issued and an ACC was, therefore, not
due. In all, wereviewed 30 ACCs; 10in New Y ork, 7 in North Carolina, 7 in
Ohio and 6 in Texas. In oneinstance, an ACC which was due had not been
submitted to Texas for activitiesin the past year. Asaresult of this source’s
failure to submit an ACC, a State of Texas official said that an enforcement
action will be taken against the source.

30



In general, we found problems with (1) consistency in ACC reporting
requirements for the permits we examined in the four States we visited and (2)
completeness of ACCs submitted by permitted sourcesin Texas and Ohio. We
believe the problems were at least, in part, atributable to the lack of adequate
EPA guidance on ACC content. The differences we found rd ated to whether the
facilities certified compliance in the ACC with each permit term and condition
or whether the facilities simply certified compliance with the entire permit
except for any identified deviations. In the October 22, 1997, preamble to Part
70 revisions - Compliance Certification Requirements (62 FR 54937), EPA
allowed the certification to be a short, concise compliance statement that does
not restate detailed information that had already been provided. However, two
States we visited required their sources to certify compliance in ACCs with each
permit term and condition. Since these two States have successfully required
comprehensive ACCs from their sources for some time, we believea similar
nationwide requirement would not be unduly burdensome. The results of our
review of ACCsin the four States are provided in Appendix C.

Guidance and Rules on Compliance Certifications Not Issued

The OAR has not issued sufficient guidance or rules on ACC content. First,
EPA has not issued drafted guidance that identifies what terms and conditions
should be certified in ACCs. Second, EPA issued arule in June 2003 to address
acourt decision related to defining termsin ACCs and inadvertently left out
wording related to credible evidence. EPA has not issued the rule to correct the
error, but it is OIG’ s understanding that a revised rule is going to be issued.

OAQPS officials we talked with recognized that the ACCs received by the
States were inconsistent with respect to the content of the ACCs. However,
EPA has not issued any guidance that would make ACC requirements uniform
among the States. (See Chapter 3 for additional information on unissued
guidance.)

On October 29, 1999, the United States Circuit Court of Appealsin Natural
Resources Defense Council considered the Agency’s ACC requirements for its
final operating permits program and concluded that these requirements did not
address whether the permittee had been in “continuous or intermittent”
compliance.** In June 2003, EPA issued afinal rule that removed the text that
requires responsible officials to identify whether the compliance determination
methods provide continuous or intermittent data. EPA replaced the text with a
requirement to state whether compliance was continuous or intermittent during
the period covered by the ACC.

EPA amended 40 CFR 70.6 (c)(5)(iii)(B) and 40 CFR 70.6 (c)(5) (iii)(C) to
state that continuous or intermittent compliance referred to the compliance
status during the year, and not the nature of the data obtained by the monitoring

3Natural Resources Defense Council, Inc.v Envtl. Protection Agency, 194 F.3d 130 (D.C. Cir. 1999).
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method. However, a mistake was apparently made in thisrule by excluding a
key clause on credible evidence. The following sentence related to credible
evidencein ACCswas left out of the current regulationsin 40 CFR
70.6(c)(5)(iii)(B),

“If necessary, the owner or operator also shall identify any other material
information that must be included in the certification to comply with section
113 (c) (2) of the Act, which prohibits knowingly making a false certification
or omitting material information.”

According to a key OAQPS official, the omission was inadvertent and occurred
due to an administrative error. The OAQPS official stated that this provisionis
strongly disliked by industry. OAQPS has attempted to place this language back
into Part 70. Thisrevision had not been completed at the time we finished our
field work.

Practical Enforceability Concerns With Some Permits

The enforcement of TitleV permit provisionsis affected by the manner in
which the requirements are written into the permit. Monitoring, record keeping,
and reporting provisionsin permits should be written in sufficient detail to limit
interpretation or ambiguity in meaning. Provisions that are imprecise or unclear
can cause problems with enforcing permits. OECA and EPA regional officials
identified potential practical enforceability problemsin permits. Environmental
groups provided similar comments in a number of public petitions.

A key OECA official noted that practical enforceability is asignificant part of
Title V permit enforcement.®* According to the official, a permit is not

practi cally enforceabl e if it does not contain adequate provisions for monitoring,
record keeping, and reporting. An absence of these elements or the presence of
vague permit language (for example, requirements to test emissions “as
required” or “per manufacturer’s specifications’) makes a permit virtually
unenforceable, or not practically enforceable. The official also noted tha vague
permit language or vague phrases are problematic because they force the reader
to have to go to another source to identify applicable requirements. In addition
to problems with vague language, the official noted that periodic monitoring
requirements that may be technically legal under the Appalachian Power
decision (see page 23), may present enforcement problems as a practical matter.
For example, monitoring twice during the 5-year term of the permit meets the
current interpretation of periodic monitoring; however, it may not be frequent
enough to verify compliance.

%70 be enforceable as a practical matter, a permit condition should provide a clear explanation of how the
limit or requirement applies to a facility and make it possible to determine whether the facility is complying with the
condition.

32



The officials weinterviewed from EPA regional air offices stated that most
permitting authorities issued permits that were generally adequate in terms of
practical enforceability. However, officialsin 8 out of the 10 regions told us
that problems in some permits potentially affect practical enforceability. They
identified specific enforceability problemsin a number of permitting authorities
(see Table 2.8 below). Examples of practical enforceability problems cited by
EPA regional officials induded incorrect labeling of requirements as State-only
enforceable, vague or unenforceable permit language, improper use of permit
shields, and permit language preventing the use of credible evidence.®*® Officids
in one region noted that certain provisionsin underlying regulations may have
practical enforceability problems that the region cannot address because the
current Title V program limits their ability to add additional requirements to
permits. (See discussion of the Appalachian Power decision and EPA’s
umbrella monitoring rule on page 23)

bTitle v permit conditions cannot limit the types of data or information (e.g., credible evidence) that may
be used to prove aviolation of any applicable requirement.
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Table 2.8: Examples of Practical Enforceability Problems Identified by EPA Regions®

EPA Permitting EPA regional officials’ comments to OIG
Region authority
1 Maine - Inappropriately labeled monitoring requirements as State-only
enforceable.
2 General - Significant number of conditions in each Title V permit, not all of which
are adequate with respect to practical enforceability.
3 NA - Generally adequate in all permitting authorities.
4 Louisville- - Practical enforceability in permits needs improvement.
Jefferson
Co,,
Kentucky &
Shelby
Co., Tenn.
5 Indiana - Needed anti-credible evidence “buster” language in permits.”
Minnesota - Need to use placeholders when a compliance schedule may be
pending due to enforcement actions.
Illinois - Included inappropriate pemit shields for Federal regulations.
Ohio - Vague permit language (“testing if required”).
6 Louisiana - Some problems with practical enforceability.
Texas - Some enforceability problems identified with monitoring, record
keeping and reporting in applicable requirements.
7 NA - Adequate in all permitting authorities.
8 Montana - Allowed State air Director’s discretion on testing.
Utah - Vague or unenforceable permit language.
9 Arizona - Blanket permit shield language problematic; allowed State air

Director’s discretion on some issues.

San Joaquin - Not enough detail provided for enforceability of permit limits.
Valley
South Coast - IBR led to some problems with enforceability.

10 Washington: - Permit format causes clarity and enforceability problems.
Industrial
Section

Source: Comments were provided by EPA Region officials in their written and oral responses to OIG
structured interview questions.

2 Reg}gg officials ntﬁ’ged that sog}%problems V\é?{e identified earlier in the program and either have been

reso orarein process eing resolved.

® Anti-credible evidence huster language states that nothing in the pemit shall be construed to limit the use
of credible evidence. In?ts respon%e 0 our deraft report, EPA noted that this issue%as i)een resolved an

Indiana now includes an anti-credible evidence buster language condition in each permit.

Environmental groups cited potentia problemswith practical enforceability in
permitsin a number of public petitions. The issues they expressed concern
about included:

« having permits that contain provisions not enforceable as apractica manner;
« improperly limiting using credible evidence,

« improperly using permit shields, and

« having permit conditions that are too vague to be enforceable.



EPA responded to severa of these comments by soliciting commitment |etters
from the States, and in four cases, by addressing the issuesin NODs.* For
example, EPA agreed with public petition concerns that permitsin Ohio
contained conditions that were too vague to be enforceable as a practical matter
and stated they would work with Ohio to improve enforceability of the permit
language. In most other cases, EPA did not agree with the assertionsin the
petitions and denied those claims.® For example, EPA did not find a basis for
practical enforceability concernsraised in aNew Y ork public petition and
denied those issues in the petition.

Results of State Permit Review

Asshown in Table 2.9 below, we identified potential practical enforceability
problemsin 22 of the 40 permits we reviewed in New Y ork, North Carolina,
Ohio, and Texas.

Table 2.9: Practical Enforceability Concerns In Permits Reviewed

State Number Number of Description of Concern(s)
of permits with
permits practical
reviewed enforceability
concerns
New 10 6 1. Some permits contained references to
York “manufacturer’s specifications” without listing

what, at a minimum, this should entail.
2. Monitoring and/or reporting “upon request” by

the Agency.
North 10 2 3. IBR to 40 CFRin general not specific enough to
Carolina reasonably determine applicable section.
Ohio 10 7 4. Testing frequency not specified.

5. Some permits contained references to
“manufacturer’s specifications” without listing
what, at a minimum, this should entail.

6. One case where citation not specific enough to
determine applicable section of regulations.

Texas 10 7 7. General operating permit did not list the actual
emissions units at the specific source on the face
of the permit.

8. General IBR to lengthy regulations made it
difficult to identify the section applicable to the
source.

9. Monitoring frequency not specified.

22 (55%)

Source: OIG analysis of State Title V permit information. Note: See Appendix B for details concerning our
permit review results in the above 4 States.

We considered provisions with vague language, such as reporting “ promptly”
and inspecting and maintaining equipment “as suggested by manufacturer’s

3See Chapter 3 for additional information regarding NODs and commitment |etters.

s noted in footnote 21, OAQPS and EPA regional officials told us that the majority of issuesraised in
public petitions are denied.
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specifications’ — where not followed up with more specific detail —to
potentially limit the ability of enforcement staff to clearly hold sources
accountable for compliance with permit conditions. We aso noted possible
problems with practical enforceability where requirements were incorporated by
reference in an overly general manner, making it difficult to determine what
requirements the source was actually subject to. For example, under reporting
requirements, a permit may reference an entire 40 CFR subpart. Without a
specific citation to the relevant paragraphs, the reviewer must examine the entire
subpart to locate the requirement; in some cases this means examining more
than 80 pages of requirements. In some cases, the lack of a specified
monitoring frequency could make it difficult for officials to enforce such
monitoring provisions and hold a source to specific emissions limitations.

Conclusions

Our analysis of Title V permitsindicated that the clarity of permits, the
adequacy of monitoring provisions incorporated into permits, and the adequacy
of the content of SBs and ACCs varied significantly among State permitting
authorities.

» Permit clarity was negatively affected by a number of different factors,
including extensive use of IBR; failure to fully cite underlying regulations;
lack of specificity of source requirements for testing, monitoring, and
reporting, and complex permit format.

» Evidence suggested that insufficient monitoring provisionsin Title V
permitsis aproblem in a number of different State and local permitting
authorities. Monitoring isacritical aspect of Title V; however, State and
Federal regulations often do not provide for sufficient monitoring, and EPA
lacks guidance on periodic monitoring.

» The adeguacy of SBsand ACCs content varied significantly in the State
permits we reviewed; EPA regiond officids indicated that SB and ACC
content adequacy varied nationwide as well.

EPA has not clearly established what the minimum level of acceptable SB or
ACC content should be. Without such nationwide guidance, significant
inconsistencies have resulted. Evidence indicates that problems with vague
permit language and insufficient monitoring provisions have posed potential
practical enforceability problems for Federal and State enforcement officials.

Our review of 40 State-issued Title V permitsfound that 90 percent of these
permits included some type of gap-filling where the underlying regulations
contained either no monitoring, or insufficient monitoring provisions. These
results suggest that a substantial lack of sufficient monitoring requirements may
exist in State and Federal regulations. EPA’s decision to re-write its draft
sufficiency monitoring rule, and issue instead the more narrow January 2004
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final umbrella monitoring rule, could limit the ability of State and local
permitting authorities and EPA regions to use Title V permits to correct
monitoring deficiencies. EPA did, however, recognize the need to address
monitoring in underlying regulations in the umbrdlarule. Inthisrule, EPA
committed to taking several actions to improving monitoring, including issuing
periodic monitoring guidance and issuing an advanced notice of public
rulemaking, calling for public comment on monitoring inadequaciesin SIPs and
Federal regulations.

Collectively, the problems with permit clarity and the adequacy of permit
content undermine a basic tenet of the 1990 CAA Amendments — that of
transparency, openness, and full and effective public involvement. Problems
with permit clarity make it more difficult for Title V stakeholdersto identify
what requirements sources are subject to. Without sufficient monitoring
provisions, it is difficult to measure whether or not a source is complying with
applicable requirements on aregular basis. When permitting authorities include
only minimal information in SBs, they miss an opportunity to make permits that
are essentially complicated engineering documents more understandable to
stakeholders by including explanations for permit decisions. ACCs that contain
insufficient information reduce the source’ s leve of accountability to EPA,
State and Federal regulators, and to the public.

Recommendations
We recommend that the Assistant Administrator for Air and Radiation:

2-1. Develop and issue guidance or rulemaking on annual compliance
certification content which requires responsible officials to certify compliance
with al applicable terms and conditions of the permit, as appropriate.

2-2. Issuethe draft ruleregarding intermittent versus continuous monitoring as
it relates to annual compliance certifications and including credible evidence.

2-3. Develop nationwide guidance or rulemaking, as appropriate, on the
contents of statements of basis (SB) which includes discussions of monitoring,
operational requirements, regulatory applicability determinations, explanations
of any conditions from previously issued permits that are not being transferred
to the Title V permit, discussions of streamlining requirements, and other
factud information, where advisable, induding alisting of prior Title V permits
issued to the same applicant at the plant, attainment status, and construction,
permitting, and compliance history of the plant.

2-4. Through its periodic discussions with EPA regions and State and local
permitting authorities, emphasize improvementsin Title V permit clarity by
minimizing using incorporation by reference (IBR), clearly citing gpplicable
underlying regulations, emphasizing conciseness in permit format, and using
statements of basisto identify and explain permit decisions related to
streamlining.

37



2-5. Expeditiously follow through on its commitment in the January 2004
umbrella monitoring rule to develop periodic monitoring guidance.

We recommend that the Assistant Administrator for Air and Radiation and the
Assgtant Administrator for Enforcement and Compliance Assurance jointly:

2-6. Develop and implement atraining program and use their oversight
authority to help EPA regional offices and State and local permitting authorities
in preventing practica enforceability problemsin Title V permits.

We recommend that the Assistant Administrator for Air and Radiation and the
EPA Regional Administratorsjointly:

2-7. Establish and implement a plan to review the adequacy of monitoring
provisionsin SIPs.

We recommend that the EPA Regional Administrators:

2-8. Ensure that State and local permitting authorities consistently gpply
periodic monitoring provisions to all applicable permit requirements, and ensure
that permitting authorities use AP-42 emissions factors in permits only after
other more reliable methods for determining compliance have been considered.

Agency Comments and OIG Evaluation

EPA made several comments on the material presented in Chapter 2, and we
made revisions to the Chapter where appropriate. The Agency did not fully
agree with our findings that national guidance could provide further consistency
and completenessin ACCs and SBs. Specifically, the Agency disagreed with
recommendations 2-1 and 2-3 regarding these issues. However, we continue to
believe that national guidance on ACCs and SBs would better ensure
consistency among the States and regions. We found that States may be
unwilling to follow (or be unaware of) guidance that is not national in scope,
therefore diminishing EPA’ s claim of the adequacy of “guidance” issued in the
form of public petition responses. Further, in response to EPA’ s disagreement
with our draft recommendation to issue nationwide guidance to address
problems with practical enforceability in Title V permits, we changed our
recommendation to address potentid practical enforceability weaknessesin
permits through training and more effective oversight. The Agency’s
consolidated response and our evaluation of that response are in Appendix F.
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Chapter 3

EPA’s Oversight and Guidance Have Improved
State Title V Programs, But Gaps Remain

Our review of OAR and EPA regiond office effortsto provide Title V program
oversight and guidance to State and locd permitting authorities found the
following:

* While most EPA regional offices met OAR program goals for permit reviews,
they have generally not issued timely reports in evaluating permitting
authorities' TitleV programs.

» EPA generally does not respond to Title V public petitionsin atimely manner.

* Whilethe mgjority of issuesidentified in EPA’s NODs and State and local
commitment |etters have been resolved, important issues remain unresolved in
Texas, Hawaii, and Ohio.

» Many EPA regional offices and other key stakeholders wanted additional
guidance from OAR regarding a number of key TitleV elements. However,
OAQPS has had limited success in recent attemptsto issue Title V guidance.

Regional Reviews of Title V Permits Generally Met OAR Goals

Expectations for regional oversight of Title V permits are documented in the
annual memorandums of agreement (MOAS) between OAR and the EPA regional
offices. In FYs 2001 and 2002, MOAs between OAR and the EPA regiond offices
indicated that

 five EPA regions committed to reviewing 10 percent or more of Title V permits
drafted by permitting authorities in their respective regions,

» two EPA regions agreed to annudly review at least 5 percent of permits,

 two EPA regions agreed to annudly review a st number of permits (25 and 50,
respectively), and

» one EPA region noted that because permit review was not identified as ahigh
priority in OAR guidance, the region would conduct “afew spot checks’ of
permits and generally limit review activities to responding to citizen petitions

Most EPA regional offices met OAR program goals for conducting permit reviews
as outlined in the MOA’ s for FY's 2001 and 2002.

According to OAQPS officias, beginning in FY 2003, the Agency modified the
MOA process such that the agreements primarily addressed the Assistant
Administrator (AA) for Air and Radiation’s priorities. The EPA regional offices
needed to certify only that they would work to meet general annua performance
measures, rather than providing a specific, point-by-point analysis of each
provision. Asaresult, specific commitmentsto review individual permits were
largely removed from the MOAs as OAR emphasis shifted to overall evaluations

39



of permitting authority Title V programs* The program evaluations were
developed, in part, in response to recommendationsin aMarch 2002 EPA OIG

report.*

Based on data provided by EPA regional officials, regiond permit review raesin
FY 2002, and continuing into FY 2003, generally met, and in most cases exceeded,
10 percent. Asshownin Table 3.1, regional permit review rates for 9 regions
ranged from 9 percent to 90 percent. One EPA region reviewed only one permit
during thistime.

Table 3.1: Number and Percent of Title V Permits Reviewed by EPA Regions - FY02-03°

Region FY02 MOA FY02-03 total Number reviewed Percent
permit review proposed by region FY02-03 reviewed by
commitment permits region FY02-03

1 At least 10% 157 110 70%

2 At least 10% 275 110 40%

3 50 253 130 51%

4 5-10% 486 80 17%

5 At least 10% 1035 148 14%

6 At least 10% 858 78 9%

7 25 244 35 14%

8 10% 298 268 90%

9 Less than 5% 458 97 21%

10 Citizen petitions 181 1 0.5%
only

Source: MOAs between OAR and EPA regions. Permit review data provided by EPA region officials in their
written and oral responses to OIG’s structured interview questions

* EPA relgi

not brea

onal permit review data was c
rev?e\?v ata downv‘{)ya}ndividsl,la?year.

llected for the combined FY02-03 period; most EPA regional offices did

Regions generally provided informal comments to permitting authorities on the
permits they reviewed; most reviews did not result in EPA issuing formal
objections to permits.* Asshown in Chart 3.1, since the Title V program began,
two EPA regions have each issued objections to at |east 50 permits based on their
reviews or on public comments filed against a permit. Four EPA regionsissued
objections to 3 or fewer permits; and four EPA regions have never formdly

objected to a TitleV permit.

39The FY 2003 M OA for one region (Region 6) retained a permit review statement - the region committed to
reviewing five percent of permits.

OEPA and State Progress in Issuing Title V Permits, Report No. 2002-P-00008, M arch 29, 2002.

4140 CFR 70.8(c) states that the Administrator will object to the issuance of any proposed permit that EPA
determines is not in compliance with Title V.
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Chart 3.1: Formal Objections to Title V Permits by EPA Regions

Region Objections to Title V Permits FY1996-2003
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Officialsfrom all 10 EPA regions, including those that objected to permits, stated
that they typically prefer to avoid issuing formal objections to permits. Officials
from most regions told us that they work to resolve issues early in the permitting
process. Officials from two EPA regions stated that they have threatened to issue
permit objections to State and local permitting authorities on several occasions, but
instead were able to resolve the issues to the regions’ satisfaction.

In FY 2003, OAR shifted its focus from encouraging EPA regional officesto
review individual permitsto performing Title V program evaluations. According
to OAQPS officials, EPA regional offices conducted Title V program eval uations,
including on-site reviews, of 31 permitting authorities between October 2002 and
December 2004. Most EPA regional offices indicated that they plan to complete
all TitleV program evaluations by the end of FY 2006. One EPA regiona office,
citing limited resources, stated that they would not have all of the evaluations
completed until 2008. As shown in Appendix E, of the 31 program evaluations
conducted, only 14 have resulted in final reportsissued.*? The remaining 17
reports are still in process.

According to OAQPS guidance on conducting and completing these evauations,
final reports on the reviews should have been issued not later than 90 days after
completing each on-site visit. A key OAQPS officia told us that some of the
regions with outstanding reports have not met this 90-day completion target. The
delays in issuing the reports prevents EPA and other government officials, as well
as the general public, from becoming aware of problemswith Title V programs as
they areidentified. OAQPS officials explained that they have requested that the
regions complete and submit their assessments of the permitting authorities, but

“2As of December 2004. This number includes a program evaluation completed in Louisiana prior to the
development of the OAQPS program evaluation questionnaire.
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that some regions appear to be waiting until the problems are corrected before
completing their final reports. OAQPS officials also told us that they do not have
direct authority to require regions to complete the delayed reports. In responding
to our draft report, EPA indicated that regions take asignificant amount of time to
prepare program eva uation reports and that the regions aso provide time for State
and local permitting authorities to comment on the draft reports.

EPA Responsiveness to Public Petitions Needs to Improve

EPA review of Title V permits can also occur as aresult of public petitions.
According to section 505(b)(2) of the CAA, if EPA does not object to a permit, any
person who submitted comments during the relevant public comment period may
petition EPA to reconsider its decision. Public petitions must be filed within 60
days after the end of EPA’ s 45-day review period. If the petition isfiled within
these guidelines, EPA must grant or deny the petition within 60 days.

Our review found that EPA does respond to public petitions concerning Title V
permits, but generally does not do so in atimely fashion. According to an online
EPA database (updated in October 2004), EPA received 162 public petitions
regarding Title V programs or permits between July 1996 and July 2004. Of those
petitions received, EPA has responded to over two thirds (70 percent), averaging
approximately 12 months to respond to each petition. Asshown in Table 3.2, the
range of response times to these petitions varies from 2 monthsup to nearly 4
years. EPA still has not responded to some petitions, dating back as far as May
1998. Inrecent years, EPA’s petition response rate has been rdatively low. Since
January 2002, EPA has only responded to 35 percent of the petitions filed.

42



Table 3.2. Summary of EPA Responses to Title V Petitions - 1996 to 2004

Year filed Number Number of petitions filed Average time Range of
of that EPA eventually from filing date EPA
petitions responded to to EPA response
response times
(months) (months)
2004 7 2 4 2-6
2003 13 1 9 9
2002 28 14 11 7-25
2001 27 23 14 5-31
2000 54 48 13 3-37
1999 7 6 19 4-47
1998 7 4 16 5-29
1997 1 1 4 4
1996 5 5 7 2-10
Total 149° 104 12 2-47
(70 % of total petitions filed)

Source of data: EPA Region 7 Air Program, Title V Petition Database;
http.//www.epa.gov/region07/programs/artd/air/title 5/petitiondb/petitiondb2004.htm

2003 EP d 13 bli titi Th ti luded.in T they d t
reﬂect typli:ba %SAmrlesgr(?onse Ltjo E)(L:Jgﬁcl [I)oer%ﬁlons Ofn ge lo?sfh%r%gﬁﬁcl)%%%?semlg]seg %y I%lgAa?he }éeﬁc?/ohad

already initiated the process to reopen the permits for the facilities that the petitions were based on.
Because of this, EPA dismissed these petitions as “unripe.”

Although the Act required EPA to respond to at least 53 public petitionslisted in
the EPA database we reviewed within 60 days of the filed date, EPA did not
respond to any within the required 60 days. EPA did respond to 45 of the 53
petitions; however, the average response time was almost 17 months. EPA had not
responded to the other eight petitions at the time our fieldwork ended in October
2004. These eight petitions have been awaiting EPA response for an average of
over 26 months. For 92 petitions in the database we could not find sufficient
information to determine whether EPA was required to respond within the 60 day
time frame. We found only four instances where EPA deemed petitionsfiled as
untimely, therefore releasing EPA from aduty to respond within 60 days. EPA
region and OAQPS officids attributed the dd ays to a shortage in resources, and to
the time required to coordinate efforts between multiple offices within EPA that is
necessary to formulate responses to the petitions. A key officid at OECA
indicated that responding to public petitions is not a high priority within EPA.

EPA’s delay in responding to public petitions has prompted some environmental
and citizen groups to file lawsuits against the Agency, occasionally forcing the
Agency to act through a court ruling. The Georgia Chapter of the Sierra Club filed
one such suit in September 2001 and as recently reported, a“ coalition of
environmental groups’ sued EPA for their falure to respond to petitions against
Title V permits for severd Illinois based coal-fired power plants.”

BSierra Club v. Whitman, 1:01-cv-01991 (D.C.Cir. Filed Sept. 19, 2001); and Suit Filed Against EPA Over
Permits for Illinois Coal-Fired Power Plants, Daily Environment Rep. (BNA) No 179, at A-7 (Sept. 16, 2004),
discussing, American Lung Ass’n of Metropolitan Chicago v. Leavitt, N0.04 C 5966 (N.D. Ill. filed Sept. 13, 2004)
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EPA’stimely response to applicable public petitionsis aso important due to the
Agency’s lack of adequate Title V guidance over the past several years.** Agency
officialstold us that informal guidance provided through public petition responses
has served as ameans of providing EPA Title V guidance. EPA’s responsesto
public petitions should not be a substitute for formally issued EPA guidance on
Title V. Nonetheless, since these responses have served as informal Title V
guidance, EPA’s untimely responses may have exacerbated the problems that have
arisen from the lack of formally issued guidance.

Most NOD and Commitment Letter Issues Have Been Resolved

The OAR and EPA regional offices exercise oversight by issuing NODs for
program deficiencies. State and loca permitting authorities had resolved the
majority of the issuesidentified in NODsissued by EPA. Most of the
commitments made by the four State agencies we visited were adequately
addressed by the States. In general, in these four States, we noted improvementsin
their Title V programs as aresult of NOD and commitment letter resolutions.
However, NOD deficiencies remain in Texas, Hawaii, and Wisconsin and
commitment letter issues remain in Ohio and Texas. The deadline for resolving
the NOD issue in Texas has passed. According to the NOD provisions, sanctions
against the State were a possibility if the issuesin the NOD were not resolved
within 18 months. However, EPA had not yet published arule on the Title V
applicability of sanctions for unresolved program deficiencies. This“order of
sanctions’ rulemaking is afirst step before EPA can take sanctions against a State.
EPA drafted a proposed rule on the gpplicability of sanctions related to these
unresolved NODs, but the proposed rule has not been issued for comment in the
FR.

After EPA wrote the Part 70 rules governing implementing Title V, most States
received interim program approva of their Title V programs from EPA for two
years. This EPA interim approval allowed them to begin issuing permits. On May
22, 2000, EPA extended the interim approvals for 86 State and local operating
permits programs a second time. Because the CAA states that interim approvals
can only be for two years and cannot be extended, the Sierra Club and New Y ork
Public Interest Research Group Inc. (NYPIRG) sued EPA over the extended
interim approvalsin the Court of Appealsfor the District of Columbia. The
lawsuit resulted in a settlement in which EPA agreed to address issuesin State
rules raised by the Sierra Club and NY PIRG in considering whether to approve or
disapprove their Title V programs. EPA agreed to issue a FR notice requesting
citizens' comments concerning deficienciesin the States' Title V programs. *

According to key officialsin OAQPS, after the above-mentioned FR notice
requesting public comment was issued in December 2000, EPA received 34 letters

“*43ee discussion of the Agency’s Title V guidance later in this chapter.

45See, Sierra Club,, 322 F.3d at 718(D.C.Cir. 2003); Public Citizen, 343 F.3d at 449, 454.
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from citizensthat contained 350 issues affecting 20 State Title V programs. In
response, EPA divided these issues into regulatory and implementation categories
and issued NODs to permitting authorities that it deemed as having regulatory
issues, and obtained commitment letters from States and local permitting
authorities addressing the implementation issues. The regulatory issues required
changes in the permitting authorities' regulations, while the implementation issues
required changes in implementing the permit authorities' programs to resolve these
issues. Ultimately, EPA issued NODsto 8 States, 34 districtsin California, and
the District of Columbia, directing them to correct these regulatory issues. At least
23 permitting authorities addressed multiple implementation issuesin their
commitment lettersto EPA. Asof October 2004, all State and local permitting
programs have received final approval from EPA, although some NOD and
commitment letter issues were still outstanding.

Notices of Deficiency

According to provisionsin the CAA, State and local permitting authorities that
receive EPA NODs have 18 monthsto address their Title V program deficiencies.
EPA must publish resolutions of these deficienciesin the FR. EPA issued NODs
to 8 States, 34 local permitting authoritiesin California, and the District of
Columbia, directing them to correct program deficiencies. NOD issues have been
resolved with dl States except for Texas, Hawaii, and Wisconsin. Appendix E
provides details on the status of all NODs issued by EPA as of October 2004.

According to EPA, Texas has resolved all issuesin its NOD except for final EPA
approvd of a SIP revision related to excess emissions resulting from facility
malfunctions. This SIP revision was included in a Texas regulation amendment on
January 2, 2004. EPA proposed approval of Texas SIP revision on March 2,
2004, but has not yet granted fina approva of the SIP revision. Consequently,
because EPA has not officially approved the SIP revision, EPA has not issued a FR
notice granting its final approval of Texas' action to correct its NOD. In the
opinion of akey EPA Region 6 official, the SIP revision has not received fina
approval because EPA officialsin OECA and OGC believe the Texas regulation
allows too many excess emissions. Consequently, the statutory deadline for
resolving NOD issues within 18 months had not been met since the NOD was
issued in January 2002. A permitting authority may face sanctions if the deficiency
Is not resolved within 18 months. According to OAQPS officials, sanctions have
not been proposed for Texas because EPA guidance on implementing sanctions
has not been proposed. OAQPS officids stated that the unresolved NOD issueis
SIP related and that Texas was required only to propose a SIP revision within the
deadlinein the NOD. OAQPS officials believe the deficiency was resolved since
Texas has amended their regulations. However, the Texas regul ation amendment
will expire on June 30, 2005.

EPA issued an NOD to Hawaii in April 2002 because its SIP rules did not
adequately addressIEUs. According to an OAQPS official, Hawaii had revised its
SIP rule related to this issue effective November 14, 2003. However, EPA has not
issued a FR notice to propose approval of Hawaii’ s actions to resolve the NOD
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issue. Officialsin OAQPS and EPA Region 9 told us that the issue was resolved
and that the FR notice would be issued shortly. According to aRegion 9 officid,
the draft FR notice had not been issued because he had not been in the office
during the period in question. The Region 9 official indicated that the Agency
planned to issue the draft FR notice in December 2004.

EPA issued an NOD to Wisconsin on March 4, 2004. Theissues cited against
Wisconsin’s Title V program in this NOD included (1) not collecting sufficient
Title V fees, (2) improperly using Title V funds, (3) untimely issuing Title V
permits, and (4) other issues, related to the supersession of terms and conditions
from prior permitsto Title V permits, issuing permits that did not contain all
applicable requirements (such as IEUS), and including termsin their permits that
were not federally enforceable and lacked origin of authority. Wisconsin’'s NOD
deadline for correcting their program deficiencies is September 2005.

Commitment Letters

As discussed above, State and local permitting authorities sent letters to EPA
committing to certain actions that they would take to resolve Title V program
implementation issues identified by EPA. If the issues addressed in the
commitment letters were not addressed in atimely manner, EPA could then issue
NODs against permitting authorities. We reviewed actions taken by New Y ork,
Ohio, and Texas to determine the extent to which their commitmentsto EPA to
resolve Title V implementation deficiencies were met. Except for the issues
related to ACCsin Texas and the SB issues addressed in Chapter 2 of this report,
the commitments appeared to be adequately resolved or the States were generally
taking appropriate actions to implement the changes. In its commitment |etter,
Ohio committed to issuing SB guidance and we noted that limited guidance had
been placed on the their SB form. However, Ohio SBs still do not contain key
elements such as facility descriptions that include summaries of the operating
processes; therefore, we believe Ohio SBs need further improvement. Ohio aso
committed to continue to work with EPA to improve the SBs. However, Ohio has
not incorporated severd key elementsin its SBs recommended by Region 5in its
2001 Memorandum® reasoning that “ There is no national guidance, policy, or
preamble documentation in either the Clean Air Act or proposed and final versions
of Part 70 supporting the SB elements listed in the EPA [Region 5] memorandum.”
Texas reported in its commitment letter that the State had modified its ACCs to
meet EPA Region 6's concerns. As explained in Chapter 2, weidentified
deficienciesin Ohio’s SBsand Texas' ACCs which we believe still have not been
adequately resolved.

For State and loca permitting authorities with commitment letters which wedid
not visit, we did not verify whether the applicable commitments were compl eted.
For example, one commitment by the State of Washington required the State to
improve monitoring requirementsin its permits. Although EPA Region 10

see page 17 of our report for a discussion of the Region 5 2001 memorandum to Ohio.
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officidsindicated that they believed improvements in the State’ s permit
monitoring provisions were made, a key EPA Region 10 official could not verify
the extent of these improvements with certainty because the Region had not yet
evaluated Washington's Title V program. OAQPS could not verify whether the
commitments were adequatdy addressed by the permitting authorities because
OAQPS relied on the EPA regional officesto ensure that all the commitments
were met and did not track resolution of the commitments. We were told by a key
OAQPS official that OAQPS' early efforts to track resolution of commitment | etter
issues received little cooperation from EPA regiond offices.

EPA has not issued arule to address instances when permitting authorities have
continuing unresolved deficienciesin their Title V programs. As part of the
Agency’s corrective action plan in response to our March 2002 OIG report,”” EPA
drafted a proposed rule to establish the order in which sanctions should apply for
untimely resolution of NOD issues that are required under the mandatory sanctions
provisions of Title V. Concerned that the Agency was not following through on its
action plan to address this recommendation from the 2002 report, the OIG issued a
memorandum to OAQPS in November 2003 and subsequently met with the
Agency to discuss their progress. However, at the timewe completed our field
work in October 2004, this order of sanctions draft rule had not been proposed.

State Title V Programs Improved as a Result of NODs
and Commitment Letters

Resolving the issues raised in EPA NODs and commitment letters from State and
local authorities have resulted in improving Title V permitting authority programs.
As stated in Chapter 2, the States we visited have taken steps to significantly
improve permit-related documents, due in part, to this resolution process. Though
additional steps need to be taken, Texas has substantially improved its SBs. Texas
also adopted a new section in its regulations requiring that the legal and factual
basis of its permits be set forth inits SBs. New Y ork began preparing Permit
Review Reports for its permits. In addition, the States we visited have also
improved their permits through this resolution process. For example, severd
States, including New Y ork and Ohio, changed their regulaions to improve their
definition of prompt reporting of deviations due to excess emissions; also, both
States subsequently included corresponding provisionsin their permit terms and
conditions. Ohio has been improving its permits by including provisions stating
the origin of authority for each permit term and condition.

47see footnote 40.
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Stakeholders Identified Needs for Title V Guidance*

Officials from most EPA regional offices, and other Title VV stakeholders, wanted
additional EPA guidance regarding key Title V permit e ements including:
monitoring, SB content and ACC content. Chart 3.2 below summarizes the views
of EPA regional stakeholders we contacted on the adequacy of EPA’s TitleV
guidance.

Chart 3.2: Regional View on Adequacy of Title V guidance

Region Officials’ View of Adequacy of EPA Title V
Guidance

10% 10%

@ Good
B Mixed
O Inadequ ate

80%

Source: EPA regional responses to OIG structured interviews

EPA regional officials discussed the adequacy of EPA guidance in terms of the
range of Title V program issues addressed and the actual content.”® Officialsfrom
five EPA regions indicated that the Title V guidancethat EPA hasissuedis
beneficial, however they also noted problems with timeliness and/or the lack of
guidance in certain key areas. EPA regional officials listed areas where they
believe Title V guidance is still needed. Officials from six EPA regions stated that
guidance was needed on periodic monitoring, and would have been especially
useful earlier in the Title V implementation process. However, officials from two
EPA regions also pointed out that the Appalachian Power case decided in 2000
had a substantial negative impact on the ability of EPA to address monitoring

I SSues.

“8The director of OAQPS typically signs official EPA Title V guidance. Guidance reflects EPA’s policy
position on a given issue; however, itis not legally binding. Guidance differs from rules, which must go through the
formal rulemaking process in the Federal Register, since rules are subject to public notice and comment and must be
adhered to once promulgated.

“epa regional officials provided us with responses from their perspectives, aswell as related impressions
received from their respective State and local permitting authorities.
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Officials from six EPA regions stated that EPA guidance on the content of SBs
would be beneficial; officials from four EPA regions expressed interest in guidance
on the content requirements of ACCs. Officialsin one EPA region noted that
while they appreciated the Agency’s hesitance to “micro-manage” requirements,
the lack of content direction for ACCs and SBs meant that no minimum floor for
such content was set. Officialsin another region indicated that this has resulted in
significant inconsistencies between Statesin what isincluded in ACCs and SBs.
They expressed interest in EPA guidance on content requirements for ACCs and
SBs. According to OAQPS officials, while OAR declined to act on issuing ACC
guidance, enforcement officialsin OECA were interested in issuing guidance.
However, to their knowledge, and that of akey OECA official we interviewed,
effortsto draft ACC content guidance in OECA did not progress. Another OECA
official told us that inadequate EPA guidance has hampered the effectiveness of
the Title V program.

Industry representatives we interviewed indicated that they would like to see more
consistency in Title V permits and more focus on national cohesion from EPA.
These representatives commented on the difficulties that policy variations between
States and EPA regional offices pose for businesses. They also noted what they
perceive as alack of effort on the part of EPA to push for nationa consistency.

EPA Guidance Efforts Limited In Recent Years

OAR isresponsible for developing national Title V regulations and guidance and
for providing technical assistance on Title V program implementation. OAR
guidance has been minimal since the DC Circuit Court of Appeals overturned
EPA’s periodic monitoring guidance in its 2000 ruling on the Appalachian Power
case. A fina rule on umbrella monitoring was promulgated in January 2004,
however, three draft guidance documents and one draft rule have been awaiting
approval at the OAQPS Division and/or AA for Air and Radiation level since
2002.%° These draft documents arerelated to processing program revisions, permit
renewal application forms, and ACCs. The draft rule addresses the order of
sanctions that can be applied to permitting authoritiesif they fail to correct EPA-
identified Title V program deficiencies. Table 3.3 below shows the status of
OAR’ sissuance of draft rules and guidance since 2002.

*9An additional rule related to ACCs was approved, however OAR isworking to correct a substantiative
error in wording before promulgating. For more discussion of monitoring guidance/rules see page 21 of this report.
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Table 3.3: Status of OAQPS Draft Rules and Guidance Since 2002

Draft Document Date Submitted Status
Final rule on umbrella monitoring Sept. 4, 2002 Promulgated Jan. 22, 2004
Proposed rule on order of sanctions 2002 Cleared OAQPS Division

office; with AA for review

Final rule on 40 CFR Part 70 June, 2003 Approved by AA; however
amendments to ACC requirements OAR staff is working to
correct an error in wording
Guidance on processing program May 17, 2002 Awaiting OAQPS Division
revisions office and AA review
Guidance on permit renewal March 26, 2002 Awaiting OAQPS Division
application forms office and AA review
Guidance on ACCs August 28, 2002 Awaiting OAQPS Division

office and AA review

Source: OAQPS officials, information provided as of October 2004.

In the absence of formd guidance, EPA’s Title V “policy” has, in recent years,
been conveyed through letters to permitting authorities and responses to citizen
petitions. This hasresulted in two “guidance” databases. one official, and one
unofficial. Official signed guidance and policy memoranda are found on EPA’s
Technology Transfer Network (TTN), while letters and other communications that
may contain case-specific decisions are available in adatabase maintained by EPA
Region 7. The Region 7 database includes |etters from EPA regions and
incorporates most, but not al, of the documentson the TTN lis. According to
OAQPS officias, the TTN database is the official source for Title V guidance;
however, stakeholders are also referred to the Region 7 database because of the
additional information it contains.

To identify dl EPA written policy positions on agiven Title V issue, one needs to
review both the TTN and the EPA Region 7 databases for relevant information.
OAQPS staff provided OIG with a copy of a document they prepared summarizing
the Agency’ s position on a number of key Title V issues. This document identifies
references where EPA positions and supporting information can be found. For
example, the Agency’ s position on the content of SBsis extracted from responses
to numerous citizen petitions, rather than one guidance document. As of
September 2004, this document, or similar summary index, was not avalable on
EPA’s public Title V website.

OAQPS officials pointed out that even when guidance has been issued, OAR does
not have the ability to enforce this guidance. Guidance may provide a structure
and framework for EPA regional offices and State and local permitting authorities;
however, it is not legally binding. OAQPS officials stressed that they to do not
have the authority to force permitting authorities to follow EPA guidance. Thus,
even if EPA issued additional guidance, OAQPS officials expressed concern that
EPA regional offices and permitting authorities would continue to carry out Title V
inconsistently.
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Challenges to Issuing Title V Guidance

OAR faces several obstaclesto issuing Title V guidance besides that posed by the
legal impact of the 2000 Appalachian Power ruling. OAQPS, EPA regiona office,
and State officials noted that reaching alevel of consensus among all of the various
Title V stakeholders can be challenging. For example, (1) North Carolinaand New
Y ork officials noted examples of OAR and EPA regional offices disagreeing with
each other on the correct course of action regarding permit questions; (2) New

Y ork officials aso pointed out disagreements between the EPA regional office and
OECA regarding the Stat€ s efforts to change certain permit provisions from a
reporting to a notice requirement; and (3) environmental and industry groups have
both sued the A gency because they disagreed with TitleV guidanceand rules. In
addition, we were told that issuing guidance is subject to various political pressures
surrounding the Agency. Further, OAR does not have the authority to enforce
guidance that is successfully issued. Nonetheless, our work suggests that this lack
of guidance has contributed to program deficiencies and implementation
inconsistencies. Such guidance shortcomings make it more difficult for industry to
develop Title V permit applications and for enforcement officials to determine
compliance, potentially leading to inconsistent environmental protection.

Conclusions

Various problems and potential problems with specific elements of Title V permits
were identified by officidsin OAQPS, officidsin all 10 EPA regional air offices,
representatives from environmental and industry groups, and in our review of a
sample of TitleV permits. These problems, combined with the inclusion of CAM
in permit renewals as well as the on-going incorporation of MACT requirements
into permits, point to a pressing need for greater EPA regional office review of
individud permits and action to correct permit deficiencies, as appropriate. Some
potentid areas of deficiencies, such as periodic monitoring and SB and ACC
content, also illustrate a need for more EPA guidanceon TitleV. While EPA
regional offices and permitting authorities are not legdly required to adhere to
EPA guidance, such guidance does provide the framework for improving adequacy
and congstency, and reduces the need for individua EPA regions to develop their
own policies on key Title V issues. EPA guidancewould also provide EPA
regional offices with more support for Title V permit review and enforcement
efforts. Unlessresolved, TitleV program inconsistencies will likely continueto
hamper industry and State and local agencies' efforts to meet Title V program
goals as permits are renewed for another 5 years.

Recommendations
We recommend that the Assistant Administrator for Air and Radiation:

3-1. Promulgate the draft order of sanctions rule which provides notice to State
and local agencies, as well as the public, regarding the actions that will be taken
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when Notices of Deficiency are not timely resolved by State and local Title V
permitting authorities.

3-2. Provide a document guide on the EPA public website which would assist the
public in identifying and locating published EPA statements on key Title V
program issues.

3-3. In conjunction with EPA Regional Administrators, jointly develop a strategy
to ensure that EPA regional oversight and review of Title V permit adequacy
continues beyond the scheduled program evaluations. EPA regional review of
permits should include an analysis of clarity-related issues and appropriate
inclusion of CAM and MACT provisionsin any permit renewals.

3-4. In conjunction with EPA Regional Administrators, jointly coordinate and
streamline the review and response process for Title V public petitions to meet the
response requirements specified in the CAA.

Agency Comments and OIG Evaluation

The Agency largely agreed with our findings, condusions, and recommendations
in Chapter 3 of the report. We made revisionsto Chapter 3 where appropriate.
EPA sought to clarify some information, specifically regarding program
evaluations conducted by the regions, and public petition responses. EPA stated
that the regions work closely with permitting authorities in conducting air program
evaluations and also serve as a mediator between permitting authorities and
petitioners during the public petition process. While there may be reasonable
justifications for the more lengthy delays in EPA’ s issuance of written program
evaluations and public petition responses, we remain concerned about the
timeliness of the Agency’ s actions on these matters. EPA, as awhole, should
streamline their issuance and response process with regard to both program
evaluation reports and public petition responses. The Agency disagreed with parts
of our recommendation to issue Title V program guidance and also our
recommendation to provide a document guide to assist the public in identifying
EPA statements on key Title V issues. We agree that it may not be necessary to
issue al guidance now in draft, particularly guidance on permit renewal application
forms and processing program revisions. However, we believe that guidance on
ACC content is still needed to provide consistency among States and permitting
authorities. We aso believe that a brief guide summarizing EPA’ s position on key
Title V issues would be beneficial to both permit writers and the general public.
Such aguide will be important to the public as Title V fadilities seek permit
renewds. The Agency’s consolidated response and our evaluation of that response
arein Appendix F.
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Chapter 4

Despite Some Problems, Title V Has Generally Improved
Implementation of the Clean Air Act

Available evidence suggests that, in general, establishing Title V hasimproved
implementing the CAA, and that the Title V program has been successful in
partially meeting most of its congressonally-envisioned gods. Interviews with
key officials from EPA’s 10 regional offices, the four States we visited,
stakeholders from environmental groups, aswell as the results of five EPA
evauations™ of State Title V programs, suggest that — despite implementation
problems— Title V hasimproved the implementation of the CAA. Stakeholders
from large companies with many Title V facilities, and industry representatives
viewed Title V as acostly and burdensome program that had not achieved its
intended goals. Although actual emissions reductions have not been tracked by
EPA and insufficient evidence is available to determine whether Title V has
resulted in cleaner air nationwide, most Title V stakeholders we contacted said that
significant benefits have been achieved as aresult of implementing the Title V
permitting program. For example, while not an explicit goal of Title V, a number
of stakeholders said that implementation of key Title V provisions, such as
requiring facility owners/operators to annualy certify compliance with gpplicable
clean ar requirements, has had the indirect benefit of reducing fecility emissions.

Our comparison of State permitsissued prior to Title V with federdly-enforceable
Title V permits showed that, in most cases, not only were requirements from pre-
Title V permitsincorporated into the Title V permits, but many new and significant
requirements were incorporated into these permits.>> However, EPA has not
conducted an in-depth study of Title V benefits, nor have data been maintained by
EPA that would allow an empirical analysis of these benefits. Also, due to the data
limitations and the inability to isolate the impact of Title V on enforcement as
opposed to other Agency enforcement initiatives, we were unable to determine
whether CAA enforcement and compliance was improved as aresult of TitleV's
implementation, although anecdotal evidence suggests that many facilities had
placed a greater emphasis on compliance as aresult of Title V.

*lSix State Title V program evaluation reports were provided to us by the end of our fieldwork. However,
only five of the reports addressed benefits resulting from Title V. See page 41 for additional information on program
evaluations.

|0 this comparison, we assessed the extent that permits included compliance reporting requirements,
enforceable terms, public participation provisions, and monitoring, testing, and recordkeeping requirements.
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Expected Benefits of Title V

During consideration of the 1990 CAA Amendments, U. S. Senate and House
Committee reports dated October 26, 1990, and October 27, 1990, and the May 3,
1990, Clean Air Facts® identified benefits that Congress expected to be realized
from the Title V program. Table 4.1 shows the nine expected benefits from Title
V, as enumerated in the Congressional record.

Table 4.1: Nine Primary Benefits Expected From Implementing Title V

Expected Benefit
1 Improve States’ air pollution programs due to better emissions inventories.
2 Provide resources through Title V fees.
3 Provide a vehicle for implementing the air toxics and acid rain programs.
4 Improve enforcement.
5 Achieve faster compliance.
6 Require compliance certifications from facility operators.
7 Include all the applicable regulatory requirements in one document.
8 Provide regulatory certainty for sources.
9 Improve public participation.

To analyze the impact of Title V relative to these Congressional goals, we
categorized the nine benefits into results associated with (1) improving States’ air
pollution programs, (2) improving enforcement and achieving faster compliance,
(3) consolidating all the applicable requirements listed in one document and
providing regulatory certainty, and, (4) improving public participation. Although
not an explicit god of Title V cited in the Congressional record, we also sought to
determine whether emissions reductions or cleaner ar resulted from implementing
the Title V program. Thiswas a subsequent goal added by the CAA Advisory
Committee, which was established to report on the state of Title V implementation.

Most Stakeholders Cited Anecdotal Benefits of Title V

In general, benefits cited by stakeholders varied according to their different
perspectives, with environmental groups, EPA headquarters and regional officals,
and State permitting authorities citing multiple benefits from Title V. Industry
representatives we contacted viewed Title V as a costly program that has not
provided many benefitsin its present configuration. Due to the lack of available
evidence, we were unable to determine whether CAA enforcement and compliance

Clean Air Factsisa Congressional record document that provides background information on legislation.
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was improved as aresult of Title V’'simplementation, although anecdotal evidence
existed that many facilities had placed a greater emphasis on compliance.

Also, the benefits of placing all applicable CAA requirements in one document and
providing regulatory certainty to fecility operators were not always recognized by
stakeholders due, largely, to permit clarity issues (see Chapter 2 of thisreport).
However, representatives from environmental groups indicated that Title V has
significantly improved public participation. The results of interviewing key
stakeholders and reviewing State Title V program evaluation reports are discussed
in greater detail below.

The following charts summarize the responses received from EPA regional
officials and the benefits identified in EPA’s evaluation reports on State Title V
programs.

Chart 4.1: Title V Benefits Cited by EPA Regional Officials

EPA Regions

Number of Responses
[ QY N P N L s R s )

Bensfits Not Cited

PAs- Permitting Avthoritiss Benefits Cited
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Chart 4.2: Benefits Cited in EPA’s Evaluation Reports of State Title V Programs

State Evaluation Reports

Number of Responses

B enafitz Not Citzd

Benefits Cited

PAsz-Permitting Avthoritizs

Improved Air Pollution Control Programs

Three anticipated Title V benefits cited in the Congressional record were related to
improved air pollution programs operated by permitting authorities, as follows:

* improved emissions inventories were expected to contribute to improved air
pollution control strategies for megting CAA standards.

» thecollection of Title V fees were expected to provide a source of revenue to
permitting authorities sufficient to support their efforts to issue permits, and

» TitleV could be avehicle for States to take over administration, subject to
Federal oversight, of significant parts of the air toxics and acid rain programs.
For example, MACT standards developed under the air toxics programs wereto
beincluded in Title V programs.

Improved Emissions Inventories

Permitting authorities identified improved emissions inventories as one of the most
significant benefits that they received from the Title V program. State officials
indicated that Title V permits have provided a more comprehensive inventory of
controlled pollutant emissions. Officials from two of the four States we visited and
four of the five State Title V evaluation reports identified improved emissions
inventories as a benefit of TitleV. Also, officialsfrom 5 of the 10 EPA regions
cited improved emissionsinventories as a Title V benefit. Further, State officials
reported that as aresult of Title V, they identified non-permitted sources and were
better able to quantify their emissions units.
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Mixed Views of Fees

State officials identified establishing a Title V fee program as a benefit in four of
the five State Title V program evaluation reports. For example, an EPA evaluation
report on one State Title V program reported that fees collected through the State’'s
Title V program provided a stable funding source and more resources for equipment
and onsite travel. Another State also reported that Title V fees was a benefit of the
Title V program, noting that

The increase in revenue as a result of Title V permit fees has allowed DNREC
to significantly increase its permitting and enforcement staff levels, as well as,
provided funds for other related expenses. Increased staff has allowed for
more frequent inspections, greater timeliness in permitting, and greater ability
to provide more compliance assistance.

Officidsin 4 of the 10 EPA regions cited establishing a Title V fee program as a
benefit. However, none of the State officials in the four States we visited identified
the Title V fee program as a benefit to them. According to akey OAQPS official,
“loose” guidance from EPA has impacted thefee provisions of TitleV. TitleV fee
collections were supposed to fully cover the costs of each State’ s permitting
program, including compliance assurance, monitoring, reporting, and record-
keeping. Further, since the fees were based on amount of pollution emitted in a
year, thefees provided an incentive to facilities to reduce their emissions.

There have been instances reported where the amount of fees collected by
permitting authorities have not been adequate to sustain the corresponding Title V
programs. For example, Wisconsin's NOD issued by EPA in March 2004 stated
that Wisconsin, “ ... failed to demonstrate that itstitle VV program of Part 70 sources
requires owners or operators ... to pay fees that are sufficient to cover the costs of
the State'stitle V program . ..” Similarly, in our prior Title V report on the EPA’s
and States' progress on issuing Title V permits, we noted that States sometimes
chose to charge less than the recommended rate per ton of pollutant emitted. For
example, although Congress set a presumptive minimum fee of $25 per ton in 1990
when the Act was passed, in our 2002 report we noted that, for the 6 States
reviewed, the fee per ton of emissions ranged from about $18 per ton in Colorado to
$43 per ton in Pennsylvania. Additionally, EPA officials told us then that they
believed that insufficient fee revenue had a negative impact on issuing Title V
permitsin atimely manner.

Administration of Air Toxics and Acid Rain-Related Programs Not
Cited

Although we saw Title V permitsthat contained air toxics and acid rain-related
requirements, none of the stakeholders we talked with cited the use of TitleV as
beneficial in administering significant parts of these programs.
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Improved Enforcement and Faster Compliance

Three additional expected benefits cited in the Congressional record related to
improved enforcement and faster compliance, as follows:

* Bylisting dl the applicable requirements in one document, Title V permits
would “... provide inspectors with specific information about regul ated
equipment, performance standards, emissions limits, and other operating
parameters to facilitate their determination of the compliance status of ...” the
facility.

»  With greater agreement between industry and EPA, State, and local regulators
on the equipment that should be in place, performance standards, emissions
limits, and other operating parameters, this reduced uncertainty about what
applies, where, and when would help Title V facilities achieve compliance more
quickly.

e Submitting periodic compliance reports to EPA and the States, certifying that
the facility complies with all applicable CAA requirements, or specifying those
requirementsthat the facility did not comply with, under severe pendties. It
was anticipated that Title V sources would be made more accountable for their
emissionsiif the facility owners/operators were required to identify instances of
non-compliance with any applicable requirements.

Title V benefits associated with better enforcement and faster compliance could not
be definitively determined because of alack of empirical data. However, some
stakeholders stated that Title V permits assisted inspectorsin the performance of
their responsibilities and that the requirement to certify compliance resulted in
companies being more concerned with their facility’ s compliance. A key Stae
official and an official with a public interest group pointed out that it may be too
early to assess Title V' sresults associated with enforcement asinitia TitleV
permits are still being issued. Also complicating this assessment wasthat CAA
enforcement data can be interpreted two ways. Increased enforcement actions may
indicate that more violations are found because of Title V; conversely, reduced
enforcement actions may indicate better compliance and fewer violations due to
effective implementation of Title V.

Improved Enforcement Cited By Some Stakeholders

Improved CAA enforcement was cited as abenefit by officialsin 3 of the 10 EPA
regions and in 2 of the 5 State Title V program evaluation reports. Benefits cited
included the ability of States to better target their enforcement and to provide ther
inspectors with more useful information. In one State Title V program evaluation
report, the State indicated that, “Information from Title V operating permit program
is used to target inspections and/or enforcement. ” The State also reported that their
Title V permit program has improved the implementation of their program by, “ ...
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identifying source categories or types of emission units with pervasive or persistent
compliance problems, ...”

Faster Compliance Cited By Some Stakeholders

Faster CAA compliance was cited as a Title V benefit by officialsin 3 of the 10
EPA regions and in 3 of the 5 State TitleVV program evaluation reports. We aso
saw anecdotal evidencethat, in some instances, faster compliance was achieved as a
result of TitleV. Table 4.2 below illugtrates these benefits.

Table 4.2: Anecdotal lllustrations of Compliance Benefits From Implementing Title V

Cited Compliance Benefits

State evaluation reports cited instances where emissions units needing control devices were identified
during the Title V permit issuance process.

State officials identified instances where facilities made operational changes to reduce emissions to
avoid being subject to the Title V program.

One industry representative and one EPA regional official said that Title V helped pollution prevention
efforts.

Another State indicated in a Title V program evaluation report that CAA compliance was improved and
resulted in actual emissions reductions.

One State reported that a permit writer found a source without an approved Volatile Organic Compounds
(VOC) Reasonable Available Control Technology (RACT) plan, which, when corrected, led to a decrease
in the source’s emissions.

In another State, a source decreased their emissions from approximately 250 tons per year to 65 tons
per year to avoid Title V applicability.

Source: OIG Interviews of State officials and reviews of Title V program evaluation reports.

Some State officialsindicated that Title V has resulted in facilities becoming more
conscious of CAA compliance issues involving their facilities. In one State Title V
program evaluation report, the State indicated that compliance behavior has
improved as aresult of the Title V program. The State reported:

The following changes in compliance behavior on the part of sources have been seen
in response to the Title V operating permitting program: increased use of self-audits,
increased use of environmental management systems, increased staff devoted to
environmental management, increased resources devoted to environmental control
systems (e.g., maintenance of control equipment or installation of improved control
devices), increased resources devoted to compliance monitoring, and increased
awareness of compliance obligations. Overall, industry is paying more attention to
environmental issues. In some cases this awareness was pushed by the Title V
compliance certifications and making sure the responsible offices know what they
were signing.

Another State reported that their Title V program has assisted the Statein
identifying compliance issues. Thereport sated that:

The Title V program has also been a means to bring compliance issues to light.
CDPHE [Colorado Department of Public Health & Environment] believes that
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potential compliance problems were encountered during review of approximately
40%-60% of the total permits. The compliance problems were most often identified
prior to issuance of the draft permit and after the final permit was issued. The
majority of these problems are related to NSPS, SIP, and minor NSR requirements.
Sources have responded to these compliance problems with increased self-audits,
increased use of environmental management systems, increased staff devoted to
environmental management, increased resources devoted to environmental control
systems, increased resources devoted to compliance monitoring, and better
awareness of compliance obligations.

Annual Compliance Certifications Focus Attention On Compliance

Officialsfrom 6 of 10 EPA regional offices identified the submission of signed
ACCsas abenefit of TitleV. Three of the five State evd uation reports indicated
that Title V sources providing verification of compliance with permit terms was a
Title V benefit. State officials reported that sources have spent more time and
resources on compliance matters. One industry official beieved that the ACC
required too much reporting. Representatives from environmental groups believed
that the requirement for ACCs was a benefit of TitleV. Our work similarly
suggests that these signed annual certifications have resulted in a greater emphasis
on compliance.

Consolidation of Requirements and Regulatory Certainty

Facilities that are large enough to be Title V sources are often subject to many
different CAA control requirements, such as those under the hazardous air
pollutant, nonattainment, and acid rain programs. Two benefits expected to be
achieved through the inclusion of al applicable CAA requirements into each
facility’ s Title V permit were:

» toallow the public and other sakeholdersto identify all applicable
requirements for the facility, and
* regulatory certainty for facility operators.

The results of our stakeholder interviews and reviews of State Title V program
evaluation reports indicate that the benefits associated with having permit
regquirements in one document and providing regulatory certainty have been mixed.
In general, industry representatives did not agree with most other stakeholders.

Benefits of Consolidating Requirements Cited By Many Stakeholders

Officidsfrom 4 of the 10 EPA Regionsindicated that placing all the requirements
in one permit have been beneficial. This benefit was also cited in two of the five
State Title V program evaluation reports. State officids also indicated that Title V
has assisted their staffsin their understanding of applicableair pollution control
requirements. In a State Title V program evaluation report, one State reported that
their:
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... Title V staff has a better understanding of NSPS requirements, the SIP
Stationary source requirements, the minor NSR program, the major NSR/PSD
program, how to design monitoring terms to assure compliance, and how to
write enforceable permit terms.

Another State similarly noted that:

Permit writers improved their skills in devising monitoring terms that assure
compliance and writing enforceable permit terms, as well as their knowledge
of applicability criteria for NSPS, NSR, and other Clean Air Act programs.
IDEQ [ Idaho Department of Environmental Quality] believes these skills will
carry over into its other air permitting programs.

Contrary to the views of other stakeholders, industry officials indicated that
consolidating requirements in permitsis an admirable god, but that it has not been
accomplished because the requirements for many emissions units at large facilities
are subject to frequent changes, and that these changes are not easily incorporated
into Title V permits.

Regulatory Certainty Cited By Most Stakeholders

Though not identified as an expected benefit in the Congressional record, regulatory
certainty for permitting authorities was often cited as an expected benefit.
Regulatory certainty for facility operators was cited as a benefit by officialsin 4 of
10 EPA Regions and 2 of the 5 State Title V program evauation reports we
reviewed. Officialsfrom 6 of the 10 EPA Regions cited regulatory certainty for
permitting authorities as a benefit. This benefit was also cited in 4 of the 5 State
Title V program evaluation reports and by State officialsin two of the four States
we visited. Contrary to views of other stakeholders, industry representatives did not
agree that regulatory certainty had been accomplished because regulations changed
frequently and because of issues associated with permit clarity.

Benefits to Public Participation

Improved public participation was aso a key expected benefit from TitleV. By
requiring that both the permit and source compliance reports be made availableto
the public, it was anticipated that interested citizens would be able to review and
help enforce a source’s CAA obligations.

The extent of Title V benefit related to public participation cited in our interviews
of key stakeholders and State evaluation reports depended on the stakeholder’s
perspective. Increased public participation was cited as a benefit by officidsin all
10 of EPA’sregions and by officials from public interest groups. One EPA Region
wrote to us that:

Title V provides much-needed public access to the permitting process and
transparency in CAA requirements that apply to industry. This has given the
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public an opportunity to be involved in the process of attaining and
maintaining clean air. This has also provided the public considerable
knowledge about a facility’s operation and its obligation to keep the
environment clean.

Officias from another region agreed by writing:

The public comment process has benefitted the public by enabling it to review
proposed permits, request public hearings, and petition the administrator if its
concerns are not addressed by the permitting authorities. These added
provisions have spurred public participation in the permitting process and
increased the public’s awareness of federal, state, and local requirements.
Through the comment process, the public has raised relevant issues that were
overlooked by the permitting authorities and the Region.

Although EPA has generally not responded to public petitions in atimely manner,
there appeared to be a significant amount of public interest in Title V programs and
permits based on the number of petitions filed by public interest groups. Industry
officials we interviewed told us that they believed that permits are written to a level
of detail which makesit very difficult to understand them unless the reader has a
detailed knowledge of the source’'s operations.

EPA and Industry Views of Title V Differed
Regional Officials Saw Substantial Inprovements In Permits

All 10 EPA regional air offices noted that significant improvements have occurred
in anumber of key elementsin State permitting programs since the implementation
of TitleV. Therecording of all relevant CAA requirements in one document and
the ACC requirement were the most significant improvements identified.

EPA regional staff were asked to rank how successful permitting authorities were
with regard to six permit elements. These elementsincluded: recording all relevant
CAA requirements in one document; requiring regular reporting of monitoring
results; requiring emissions monitoring, testing, and record-keeping; requiring
ACCs; encouraging public participation; and making terms federally enforceable.
Each element was ranked on ascale of 1to 5, where 1 equaled “not at all” and 5
equaled “to a great extent,” for apossible total cumulative rank of 30. Cumulative
rankings by EPA regionsfor pre-Title V efforts overall ranged from alow of 9to a
high of 17, with an average of 14.2. Rankings by EPA regions for post-Title V
efforts were significantly higher, ranging from 24.2 to 29.7, with an average of 27.
Average ranking responses to individual program elements ranged from 1.1 to 3.4
before Title V and from 4.1 to 4.8 after Title V.

Several regional officials noted that the permit elements they ranked asimproving

the most, recording all relevant CAA requirements in one document and requiring
ACCs, were elements that were not required in the NSR or PSD programs, or any
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other permitting program prior to Title V. They noted that some pre-Title V permits
issued by permitting authorities may have included one or more of the six permit
elementson an individual bag's, but that there was no systematic requirement to
addressthese elements prior to TitleV. EPA regional officials also noted that a
handful of permitting authorities with operating permit programs prior to Title V

did do an adequate job implementing certain elements, such asincluding limited
monitoring, reporting, and record keeping requirements in their permits.

Industry Officials Viewed Title V as Costly and Burdensome

The industry representatives we interviewed represented large companies from
variousindustria sectorswith facilities located throughout the United States. These
individuals cited several potential benefits that could be achieved by the Title V
program including (1) placing all requirementsin one document, (2) increasing
communications between source and permitting authority, and (3) streamlining of
permit requirements. However, in general, these benefits were largely described as
benefits only in theory. These representatives believed that the size and complexity
of TitleV permits and the changing nature of their applicable regulations made it
impossible to achieve the goals of putting all the requirements in one document and
achieving regulatory certainty. Therepresentatives also said that streamlining
requirements was difficult to achieve. Their statements were generally followed
with a caveat stating that, in practice, the benefits are not seen because of other
factors that make the Title V program ahigh cost, high burden program. They
claimed high financia costs of the Title V permits and the administrative backlogs
caused by permit modifications and renewals were detriments to the Title V
program. In addition, industry officials expressed concern over the inconsistencies
among EPA regions and State permitting authorities in their implementation of
Title V programs and the permitting process.

Results of OIG Review of Pre- and Post-Title V permits

Our review of asample of Title V permitsin four States included an analysis of pre-
Title V permitsissued to sources in our sample. All of the sources we reviewed
were issued some type of permit prior to the beginning of the Title V program. Pre-
Title V permitsissued to these sources included State permits to construct or
operate, NSR permits, and PSD permits. In the majority of cases, the pre-TitleV
permit was available for our review. Asshown in Table4.3, we found that the
content of the pre-Title V permits varied; however none of the permits contained dl
the elementsrequired in Title V permits.
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Table 4.3: OIG Analysis of Pre-Title V Permits for Sources In Our Sample

NC X NY OH Total Percent
Pre-Title V permit issued 10 10 10 10 40 100%
Pre-Title V permit available for review 10 10 8 10 38 95%
Pre-Title V permit contained the
following elements (of those permits
available for review):
1. All CAA requirements 1 0 0 1 2/38 5%
2. Monitoring, testing, record keeping 10 9 4 9 32/38 84%
3. Periodic monitoring 9 7 3 8 27/38 1%
4. Annual compliance certifications 0 0 1 0 1/38 3%
5. Public participation & objections 0 0 3 0 3/38 8%
6. Terms federally enforceable® 4 0 3 0 7138 18%
7. Regular reporting 6 2 2 7

Source: OIG analysis of Title V permmit information

2 In some cases, {| re-Title V permits provided were NSR permits. Rul overning NSR permitting are
fe(gera y en?orceag?eevﬁen approved |ntg a é?lg Xfyhe |n,\fjormgt?on in the ta%ﬁegabove rgt{\tlacts F(;nry w e?her or
not the pemits stated that they were federally enforceable on the face of the permit.

® Prior permits were not provid(f—;:d for two New Yorké)ermits. In one case, the files could not be located; in
the other case, the old permit files had been purged.

Generally, the pre-Title V permits we reviewed did not record all CAA
requirements in one document. They also did not require ACCs or provide for
public participation and public right to object to permits. The terms of the pre-Title
V permitswere not explicitly federaly enforceable in most cases. Most permits
contained provisions for at least some monitoring, testing, and record keeping;
however, they did not always require periodic monitoring or regular reporting. In
addition, the application of monitoring, testing, and record-keeping provisions were
not consistent for all requirementsin pre-Title V permits. In general, non-Title V
permits issued after the Title V program was in place (but before the source
received their Title V permit) were more complete than earlier permits.

We also reviewed the extent to which the limited requirements found in pre-Title V
permits were incorporated into the Title V permits. In the maority of cases, the
Title V permits contained al of the requirements found in the prior permits. In
some cases, however, it was difficult to track requirements from the prior permit to
the Title V permit. For example, in Texas afacility may have one NSR permit and
two or more Title V permits. It was not possible to determineif all the NSR
requirements were incorporated without reviewing all of the Title V permitsfor a
source. Our methodology, however, limited us to reviewing one permit per fecility.
In addition, in Ohio, changes between the pre-Title V permit and the Title V permit
sometimes made it challenging to compare requirements. Ohio State officials
provided explanations for these discrepancies upon request.

64



Conclusions

Despite implementation and oversight problemswith Title V permits, legal
setbacks, and some industry resistance, the Title V program has generally resulted
in significant benefits. Benefits have been recognized by State pollution agenciesin
significantly improving their knowledge of air pollution sources which they believe
hasimproved their effortsto reduce air pollution levelsin their States. Although
the adequacy of compliance certificationsis inconsistent among the States, the
States have improved enforcement tools as a result of the requirement that source
compliance be certified periodically by aresponsible official and submitted to the
State agency and EPA. Responsible officias generally have a better knowledge of
their plants operations and are placing more emphasis on compliance with the
applicable regulations, according to officials in State enforcement offices.

In addition to identifying the specific benefits of Title V, officidsin all 10 EPA
regions cited significant improvements overdl in State and local permitting since
the implementation of Title V. We found similar results as aresult of our review of
pre-Title V permitsissued to sources in our State samples. The most significant
improvements identified by EPA regional officials were recording all relevant CAA
requirements in one document and the requirement for ACCs. These requirements
are key factorsin providing all sakeholders with the information needed to
understand the air pollution requirements which major emitting sources are subject
to, aswell as how well they are meeting those requirements.

Recommendations
We recommend that the AA for Air and Radiation:

4-1. Consider forming a stakeholder advisory group, possibly in conjunction with
the CAA Advisory Committee, to solicit input on needed Title V guidance and rules
from selected State and local agencies, and industries or industry associ&tions,
environmental groups and other interested stakeholders.

Agency Comments and OIG Evaluation

EPA agreed with recommendation 4-1 but disagreed with our recommendation 4-2.
Upon further consideration, we decided to remove recommendation 4-2 from the
final report. EPA Headquarters and regions agreement to continue long-term
oversight of Title V implementation, including permit reviews and comprehensive
Title V program reviews, should provide sufficient information to identify Title V
areas still in need of improvement. The Agency’ s consolidated response and our
evaluation of that response are in Appendix F.
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Appendix A
Definition of Major Stationary Sources

Passage of the CAA Amendments of 1990 also brought new definitions of major stationary sources
that varied depending on the type of pollutant, the attainment status of the area where the pollutant
is emitted, the synergigtic effects of multiple airborne pollutants, the ability of some pollutants to
travel long distances, and other factors. Asaresult, smple definitions of what sources are and are
not major sources of air pollution are difficult to find. Generally, amaor sourceis any source
with annual emissions that meet or exceed levels specified in the Act.>

Table A.1 shows the annual emission levels, in tons of pollution, that define a major source of any
of the National Ambient Air Quality Standard pollutants under the Act:

Table A.1: Categorization of Major Sources

Potential to Emit (Tons/Year)

Attainment

Status

of Area Volatile

Where Carbon Nitrogen Nitrogen Particulate Sulfur Organic

Source Is Monoxide Lead Dioxide Oxides Matter Dioxide Compounds

Located (CO) (Pb)* (NO2) ° (NOx) (PM-10) (S02) * (VOCs)
Attainment 100 100 100 100 100 100 100
Areas
Nonattainment Areas
Marginal ® 100 100
Moderate 100 100 100 100
Serious 50 50 70 50
Severe ° 25 25
Extreme 10 10
Northeast 50 - 50 -
Ozone marginal marginal
Transport 100- 100-
Region moderate moderate

# The Act did not establish additional major source classifications for these pollutants based on an area’s attainment status.
® Nonattainment areas for carbon monoxide (CO) and particulate matter (PM-10) are classified as either moderate or serious.

The 1990 Act also added new definitions for mgor sources of hazardous air pollutants, generally

A mgor source is defined in 40 CFR Part 70 as any gationary source belonging to asingle major industrid grouping
that meets any of the following criteria: 1) emits or has the potential to emit, 10 tons per year (tpy) or more of any hazardous ar
pollutant (asdefined in section 112(b) of the CAA), 25 tpy of any combination of hazardous air pollutants, or 100 tpy of any air
pollutant; 2) islocated in an ozone nonattainment area with the potential to emit 100 tpy or more of volatile organic compounds
or oxides of nitrogen in areas classified as “marginal” or “moderate,” 50 tpy or more in areas classified as “serious” 25 tpy or
more in areas classified as “severe,” or 10 tpy or more in areas classified as “extreme” 3) islocated in ozonetransport regions
with the potential to emit 50 tpy or more of volatile organic compounds; 4) is located in a nonattainment area classified as
“serious’ with the potential to emit 50 tpy or more of carbon monoxide; or 5) islocated in a nonattainment area classified as
“serious” and has the potential to emit 70 tpy or more of PM-10.
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referred to as air toxics. The act listed 188 such air toxics, including the airborne emissions of
such things as arsenic, asbestos, benzene, dioxin, formaldehyde, mercury, and perchloroethylene.
By definition, any source isamajor source if it emits 10 or more tons annually of any one of these
188 air toxics, or 25 or more tons of any combination of these 188 air toxics. Facilities emitting
these 188 air toxics are regulated under the National Emission Standards for Hazardous Air
Pollutants.

Additionally, engaging in or undertaking certain activities can cause a source to become a major
source. These generally involve sources that are subject to one or more of the following:

. EPA’s New Source Performance Standards limitations for new sources of pollution.

. Prevention of Significant Deterioration provisions or the nonattainment area New
Source Review provisions for expanding or changing sources.

. Selected sources with potential to contribute to acid rain problems.

. Solid waste incinerators.
According to EPA, over 35,000 sources in the United States have the potential to emit pollutantsin
sufficient amounts to be a major source, and thus be required to obtain a Title V permit. However,

about 17,000 sources have chosen to limit their hours of operation, install pollution control
equipment, or take other actions to avoid being subject to the Title V requirements.
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Appendix B
Details on Scope and Methodology

Objective 1

To assess the adequacy of Title V operating permits, we conducted interviews with officialsin
OAQPS and OECA, representatives from 10 environmental groups and 5 industrial concerns, and
key officialsin all 10 EPA regional offices. The EPA regional officials we interviewed included
air office directors or managers, Title V program managers, State coordinators, permit reviewers,
enforcement staff, and regiona counsel. We aso interviewed Title V program managers, permit
writers, permit reviewers, and enforcement staff in four selected States we visited: New Y ork,
North Carolina, Ohio, and Texas. In addition, we reviewed 40 Title V permits; 10 in each of the 4
States wevisited. We created a structured interview form and a data collection instrument to
document the data collected and facilitate in analysis. Information on these follows.

Structured Interview Form

Based on issuesidentified in our preliminary interviews of key stakeholders, a structured interview
form was created for use in interviews of EPA regional officials. Thisform was sent to region air
program officias in preparation for interviews via video or telephone conference. The structured
interview form contained questions regarding Title V implementation and oversight, regional
assessment of permit adequacy, regional assessment of permitting authority progress, the impact of
Title V, and the resources available for the Title V program. In addition to responding to the
questions orally, all 10 regions supplemented their interviews with written responses to the
questions outlined on the structured interview form. EPA regional interviews were conducted
from December 2003 to March 2004.

Data Collection Instrument

In addition to the structured interview form, a data collection instrument was created to aid in the
State permit review aspect of our field work. Questions were developed for the data collection
instrument by researching Title V guidance and policy documents, and Title V issuesidentified in
preliminary interviews and in publicly available literature on Title V issues. Documents used to
generate review areas and questions included EPA white papers, guidesto aid the publicin
reviewing Title V permits available on EPA’s website, the EPA Region 3 Title V permit writer's
guide, and various permit training and issue-rel ated documents.

Sample Selection

Due to the large number of permits needed to create a sample statistically representative of the
universe of Title V permits nationwide, and limitations on OIG resources, we decided to
judgmentally select four States and randomly select 10 permits to review from within each State.
The four States selected for permit review included: New Y ork, North Carolina, Ohio, and Texas.
Three States (New Y ork, Ohio, and Texas) were identified by OAQPS EPA regions, and

*Selection of State permits was random within the context of certain parameters.
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environmental groups as States with varying degrees of problems associated with their Title V
permits. Ohio and Texas had received NODs as aresult of TitleV program problems; Ohio,
Texas, and New Y ork wrote commitment letters to EPA pledging to address problems with Title V
permit implementation issues.

Permitsin these States have received a number of public complaints. North Carolinawas
recommended by OAQPS and EPA regional officials as a State that had not received such NODs
and few complaints. Another selection criteriawe considered was the relative significance of major
source emissions on air quality. With the exception of North Carolina and Ohio emissions of

PM 10, the States rank in the top 15 of emitting States for selected criteria pollutants.®

We stratified our sample within each of the four States selected by reviewing industriesin each
State. The top five industries were ranked by Standard Industrial Classification (SIC code)
according to annual tonnage of emitted pollutants (see Table B.1).

Table B.1: Top Five Emitting Industries (of Criteria Pollutants) In Each State

New York North Carolina Ohio Texas
1. Electric Services 1. Electric Services 1. Electric Services 1. Electric Services
2. Photo Equip & 2. Paper Mills 2. Elec & Other 2. Petroleum Refining
Supplies 3. Wood Furniture Services Combined 3. Industrial Organic
3. Cement 4. Industrial Organic 3. Blast Furnaces & Chemicals
Hydraulic Chemicals Steel Mills 4. Natural Gas
4. Elec & Other 5. Pulp Mills 4. Inorganic Pigments Liquids
Services 5. Primary Aluminum 5. Carbon Black
Combined
5. Blast Furnaces
and Steel Mills

Source: OIG analysis of data from EPA NET Facility SIC Report. See www.epa.gov/air/data/geosel. html

The following steps were then taken to select industries for permit review: (1) al industries that
appeared in at least two of the States’ top five lists were included; and (2) the next two largest
polluting industries for each State wereincluded. Step 1 resulted in selecting threeindustries —
electric services, blast furnaces, and industrial organic chemicals. Step 2 added another eight
industry types for atotal of deven sdected industries. Table B.2 listsall 11 selected industries.

*Based on 1998 State-level emissions and rank for CO, NOX, VOC, SO2 and PM 10 (EPA Report
“National Air Pollutant Emission Trends, 1900 -1998" (EPA-454/R-00-002), page 36).
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Table B.2: Industries Selected For Permit Review

Selected Industries for Review New York North Ohio Texas
(SIC- Industry Type) Carolina
1. 4911 - Electric Services X X X X
2. 3312- Blast Furnaces and Steel Mills X X1y
3. 2869 - Industrial Organic Chemicals, X X
nec
4. 2621 - Paper Mills Exc Building X X (3) X X (3)
Paper

2511 - Wood Household Furniture

2911 - Petroleum Refining

2816 - Inorganic Pigments

5
6
7. 1321 - Natural Gas Liquids
8
9

3334 - Primary Aluminum

10. 3861 - Photograph Equipment &
Supples

11. 3241 - Cement Hydraulic

Source: State info on Title V permits by SIC code received from NC, TX, OH, and NY officials.
* Numbers in (') represent the number of facilities in a specific SIC if three or fewer.

To select the sample of Title V permits from among the selected industries, we obtained alist of
TitleV permitsissued in each of the 11 SIC codes, identified in Table B.2, for New Y ork, North
Caroling Ohio, and Texas. Thelistsincluded permit number, source name, and date of permit
issuance. After assigning a chronological number to each permit, the team used arandom number
generator to select one permit from each SIC code in each State.> A tota of 40 permits were
selected, 10 from each State. The permits had to meet the following criteriain order to be included
in the sample: (1) permit must be avalid Title V permit; (2) permit must be issued on or after
January 1, 1999;* and (3) permit must not be a source on the same property as other permitsin the
sample.

Although the sample size was not large enough to be statistically projected nationwide, a broad
range of industries and Title V permits were reviewed. Our selection methodology allowed for
some cross-State comparison of Title V permit content and adequacy among specific industries,
and it also alowed usto review Title V sourcesin the largest emitting industries in each State. For
each source selected, the final Title V permit, SB, ACC, related enforcement documentation, and
the most recent pre-Title V permit were reviewed, if available. Data were collected in each State,
using our data collection instrument, from April to June 2004.

*In Statesthat did not have 10 of the 11 industries selected, we randomly sampled additional permitsfrom
the lists provided by the States until we had selected 10 permitsin each State.

BAll but seven Title V permitting authorities received at | east interim program operating approva by 1997
(see EPA OIG Report No. 2002-P-00008 p.51 and www.epa.gov/air/oagps/permits/approval). We started our
sample two years (January 1999) after all programs were approved to ensure that the permitting authorities had time
to get their programs operational and work through early implementation problems.
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Limitations

Information received as aresult of EPA regional officialsinterviews were based largely on regional
officials’ opinions and experiences with Title V, and generally not on in-depth program analysis.
Because of the many possible technical approaches or methods to controlling and monitoring
emissions, certain aspectsof Title V permits can be challenging to assess. Many of these
approaches and methods are subject to differing interpretations. Because of the complexity and
uniqueness of permits, we were not able to deve op extensive comparisons by industry.

Objective 2

To assessthe effectiveness of EPA oversight and guidance, we examined EPA region efforts to
review individual permits and conduct program eval uations according to OAR guidance. Copies
of FY2001, FY 2002, and FY 2003 memorandums of agreement between the regions and OAR, and
program evaluation reports completed by the regions were obtained and reviewed. Testimonial
evidence regarding region permit review activity was obtained during interviews with EPA
regions. Responses were compared to the actual memorandums of agreement to seeif they were
meeting the agreementswith OAR.

To eval uate EPA responses to public petitions, the Title V petition database on EPA Region 7's
website was reviewed. Thedata, last updated in October 2004 and representing Title V public
petitions filed from July 1996 to October 2004, were analyzed to determine if EPA was obligated
to respond to these petitions within 60 days, under 8505(b)(2) of the CAA. Also, using these data,
an EPA response rate to public petitions was calculated as well as an average time of response to
the petitions.

We also sought to determine if the issues raised in NODs and commitment |etters had been
addressed and resolved by the relevant permitting authorities. NODs and commitment |etters were
reviewed and the issues identified in each were followed up in three States we visited (North
Carolinadid not receive an NOD or issue a commitment letter). Wetracked the resolution of the
NODs through the FR and contacted OAQPS and EPA regional officials when there was not a FR
notice available. For commitment letters, we were not able to verify completion of all the
commitments for the States that we did not visit since the commitments were program
implementation issues and not State regulatory issues resolved through trackable rule changes. We
assessed the steps taken towards completing the commitment |etters in the States we visited.

To assess the adequacy of guidance provided by OAR to regions and permitting authorities, two
separate EPA guidance databases were reviewed. The Technology Transfer Network, which
contains formal, signed guidance and policy memoranda, was accessed viathe EPA TitleV
Permits website. This database contained 70 documents. The other guidance database that was
reviewed was the searchabl e database found on the EPA Region 7 Air Program website, which
contains letters and responses to petitions. The Region 7 database contained more documents than
the Technology Transfer Network, with 220 guidance documents stored in the database. These
databases were reviewed to identify the body of Title V guidance available. Questionswere
included in the structured interview form, and asked during interviews with EPA regions, to
determine if there was a need for further EPA guidance on specific Title V rdated issues.
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Limitations

EPA issuance of guidance, regarding the Title V program, has been impacted by various court
decisions, making it difficult for the Agency to issue formal guidance on many issues. Informal
guidance, in the form of NODs, commitment |etters, and responses to public petitions, is more
difficult to track than formally issued EPA guidance. OIG staff did not have resources to conduct a
comprehensive followup on all oversight and guidance issues, such asall permitting authorities
resolution of all commitment letter issues.

Objective 3

To determine whether Title V improved implementation of the CAA, we interviewed
representatives from all 10 EPA regions using the structured interview form. Specifically, we
asked regions to rate how well certain elements of the CAA were met both before and after the
Title V program was implemented. We also asked regions to provide specific examples of any
benefits experienced as aresult of the Title V program. In addition, we interviewed representatives
from key stakeholder groups including OAQPS, OECA, permit writers/reviewers from selected
State permitting authorities, environmental groups, and industry representatives. Using the data
collection instrument, we also reviewed actual permits from a s ected number of States and
compared their contents and requirementsto pre-Title V State permits, where available.

Limitations
No empirical evidence was available from EPA relating to this objective. Because of this, we
relied on anecdotal evidence to answer this objective. OMB had not evaluated EPA’s Title V
program under its Program Assessment Rating Tool as of the end of our fieldwork.
We conducted our fieldwork from September 2003 to October 2004. All work was donein
accordance with the Government Auditing Standards, issued by the Comptroller General of the
United States.

Prior Audit Coverage

Government Accountability Office

. Air Pollution: EPA Data Gathering Efforts Would Have Imposed a Burden on
States - GAO/AIMD-95-160, August 1995

. Air Pollution: Status of Implementation and Issues of the Clean Air Act
Amendments of 1990 - GAO/RCED-00-72, April 2000

. Air Pollution: Emission Sources Regulated by Multiple Clean Air Act Provisions -

GAO/RCED-00-155, May 2000
. Air Pollution: Implementation of the Clean Air Act Amendments of 1990

(Testimony) - GAO/RCED-00-183, May 17, 2000
. Air Pollution: EPA Should Improve Oversight of Emissions Reporting by Large
Facilities - GAO-01-46, April 2001
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EPA Office of Inspector General

EPA and State Progress in Issuing Title V Permits (2002-P-00008), March 2002

Public Participation in Louisiana’s Air Permitting Program and EPA Oversight
(01351-2002-P-00011), August 2002

EPA Region 6 Needs to Improve Oversight of Louisiana’s Environmental Programs
(2003-P-00005), February 2003
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Appendix C

Observations on Statements of Basis and Annual
Compliance Certifications In Four States Reviewed

Statements of Basis

New York

Up until December 2001, New Y ork did not prepare SBs or equivalent documents for ther
permits. In response to a public petition, New Y ork issued a commitment |etter to EPA dated
November 16, 2001, in which it agreed to prepare a document called the Permit Review Report for
each Title V permit. Permit Review Reports are New Y ork’s version of SBs, and were prepared
for 8 of the 10 New York Title V permits we reviewed. With two exceptions, these Permit Review
Reports included (1) a description of the facility and the manufacturing process, (2) a summary of
emissions, emissions units, and control devices, (3) an explanation of why the source is subject to
TitleV, (4) the attainment status of the area wherethe facility islocated, (5) a summary of
applicable requirements, and (6) an explanation for gpplicability determinations. One of the Permit
Review Reports did not provide a description of the facility and the manufacturing process. One
other Permit Review Report did not explain regulatory applicability determinations. Six of the
eight Permit Review Reports provided the basis for periodic monitoring decisions. The other two
Permit Review Reports simply indicated that regulations were the basis for periodic monitoring
decisions without providing any specific explanation.

North Carolina

North Carolina prepared Initial Title V Air Permit Application Reviews (Application Reviews) for
the 10 permits we reviewed, which were considered to be SBs by the State. All of the Application
Reviews included a description of the facility and the manufacturing process, and asummary of
emissions, emissions units, and control devices. Only two of the Application Reviews provided an
explanation as to why the facility needed a Title V permit. However, the most recent Application
Review completed in February 2004 identified the pollutants and the amount of emissions that
exceeded the major source thresholds. The Application Reviews did not indicate the atainment
status of the areas where the facilities were located, though we were told by State official s that
North Carolinadid not have any areas of non-attainment at the time the permits were issued. All
10 of the Application Reviews provided a summary of applicable requirements. For eight of the
permits, the corresponding Application Reviews explained the regulatory applicability
determinations. Except for one instance, the Application Reviews provided the basisfor periodic
monitoring decisions.

Ohio
Following the issuance of the December 20, 2001, memorandum from EPA Region 5 to Ohio on

SB content, Region 5 informed a public interest group in a petition response that Ohio had
committed to working with the Region to improve their SBs. However, the SBs completed for the
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Onhio permits we reviewed did not include several key elementsidentified in EPA Region 5's 2001
memorandum. State of Ohio officialstold us they do not believe that a substantial amount of
resources should be devoted to preparing SBs. These officids believed that their resources should
be used instead to complete their unfinished permits and that much of the same information EPA
Region 5 believes that should bein a SB isaready in Ohio permits. The 10 Ohio SBswe
reviewed included (1) a summary of emissions, emissions units, and control devices, (2) an
explanation of why the sourceis subject to Title V by identifying the mgjor pollutants, and (3) a
summary of applicable requirements. Nine of the SBsincluded an explanation for the regulatory
applicability determinations. Two of the nine SBs prepared for the permits with monitoring
requirements provided the basis for periodic monitoring decisions. However, none of the SBs
provided an adequate description of the facility, the manufacturing process and the attainment
status of the area where the fadility islocated.

Texas

Texas amended their regulations to require SBsfor ther Title V permitsin responseto an EPA
NOD issued on January 7, 2002. Texas prepared Technical Summaries for the six permits we
reviewed that were issued prior to 2003 and SBsfor the four 2003 permits. We reviewed the SBs
and Technical Summariesfor 10 permits. The Technica Summaries provided a description of the
facility and the manufacturing process and aso provided summaries of emissions, emissions units,
and control devices. The Technical Summaries generally provided an explanation of why the
sources were subject to Title V and sometimes indicated the attainment status of the areas where
the facilities were located. The Technical Summaries did not provide asummary of applicable
requirements or an explanation for regulatory applicability determinations. Further, the Technical
Summaries did not provide a basis for periodic monitoring decisions. However, Texas SBswere
an improvement over Technical Summaries. These SBs provided (1) descriptions of the facilities
and manufacturing processes, (2) summaries of emissions, emissions units, and control devices,
(3) explanations of why the sources are subject to Title V including charts of the emissions
thresholds for defining major sources, (4) the atainment status of the areas where the facilities are
located, (5) summaries of goplicable requirements, and (6) explanationsfor applicability
determinations. Two of the four SBs provided the basis for periodic monitoring decisions.

Annual Compliance Certifications

New York

All of the New Y ork ACCs we reviewed met the 40 CFR Part 70 requirements. All 10 of the
compliance certifications addressed the general terms and conditions in the permits to varying
degrees. Theindividua terms and conditions for the emissions sources were identified in the
ACCs. However, generally, we believed the ACCs we examined in New Y ork were more complete
than those we examined in the other three States.

North Carolina

The seven North Carolina ACCs we reviewed met the applicable requirements of 40 CFR Part 70.
ACCswere not yet duefrom three Title V permitted facilities since their permits had been issued
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within the prior year. We noted that not all of the ACCs included a certification of compliance
with each of the permit general terms and conditions. Prior to FY 2004, the State required the
facilities to report only on compliance with the monitoring, reporting, and record keeping
requirements in the permits. The facilities were not required to report on compliance with the
general terms and conditions listed in the permit. According to officiadsin North Carolina, EPA
Region 4 officids requested that dl States in the Region require their facilities to address
compliance with the general terms and conditionsin ACCs. InFY 2004, three of the seven ACCs
addressed compliance with all of the permit requirements, including the general terms and
conditions. According to North Cardlina officials, some confusion still remained among their
permitees regarding their new requirements.

Ohio

All of the Ohio ACCs we reviewed met the 40 CFR Part 70 requirements. Ohio does not require
identifying the individual general terms and conditions when permittees certify annual compliance.
Rather, the Ohio ACC form requested only that the facility identify any deviations from the general
terms and conditions. All of the Ohio sources required to have submitted an ACC submitted their
ACC inatimely manner. We noted one instance when the certifying official for the source did not
understand the meaning of continuous and intermittent compliance. A note attached to the ACC
stated, “The facility submitted the report. Thisisthefirst year that the facility is reporting.
Although there are many ‘I’ for intermittent - the facility did not have any deviationsin the
permit...” Asexplained in our report, there was confusion as to how the terms “intermittent and
continuous compliance” should be interpreted. The State official we interviewed said that it
appeared that the official did not understand the form and that the State would work with them.

Texas

In early 2002, Texas sent a commitment letter to EPA Region 6 officids promising to modify their
ACCsto clarify how material information other than the required monitoring should be reported.
The Texas ACCs we reviewed did address the issue of reporting other material information, but the
forms submitted by facilities in Texas were not as compl ete as those received by the other States
we visited. The ACCs submitted by facilities in Texas consisted of a cover form that addressed the
overall compliance with the terms and conditions of the permits and included 6-month deviations
reports. The individual permit terms and conditions are not identified in the ACC cover form or in
the deviations report. The cover forms only state that the facility isin compliance or identifies any
deviations that occurred in the past year. The deviation reports are required to be submitted semi-
annually in accordance with the provisions found in the general terms and conditions section of the
TitleV permits. The deviation reports are used to identify monitoring, reporting and record-
keeping deviations along with site-wide deviations associated with the general terms and
conditions. The ACCsdo not identify whether there was continuous or intermittent compliance
with each individual permit term or condition. The method for determining complianceis aso not
identified in Texas' ACCs. In Public Citizen, the Court ruled that EPA had the discretion to
approvethe ACCs received by Texas.>®

Table C.1 shows the differences between the four States discussed above as to how permit terms

Spublic Citizen, 343F.3d at 449.
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and conditions are addressed in compliance certifications. As noted in the chart, the content of the
annual certifications differed substantially by State.

Table C.1: Permit Terms and Conditions From Permits Reviewed in Four States

State

Individual general terms and
conditions identified in ACCs?

Individual terms and
conditions for emissions
sources identified in

attached deviation reports per Texas
officials

ACCs?*
New York Yes, in all certifications Yes
North Carolina Beginning in 2004; 4 of the 7 Yes
certifications identified at least one
general term and condition
Ohio Reported deviations only Yes
Texas Facilities report deviations in the Reported deviations only in

attached deviation report

* The terms and conditions were monitoring, reporting, and record keeping requirements.
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Appendix D
EPA, State, and Local Agency Roles and
Responsibilities in Implementing Title V

EPA Promulgates Rules, Provides Guidance, Oversees Authorized Programs

EPA isresponsible for promulgating regulations; establishing the minimum elements of a Title V
permit program; reviewing, approving, and overseeing permit programs; reviewing permits issued
by the State and locd agencies; and providing guidance and technical assistance to State and local
agencies, indugtry, and others to facilitate achievement of program goals. EPA is also responsible
for implementing permit programsfor any State and local agencies that do not implement their
own programs.

While State and local agencies primarily implement the Title V program, EPA has an important
oversight role. EPA reviews and approves each State and locd agency’s operating permits
program; oversees implementation of the program; reviews proposed permits, and, if necessary,
objects to improper permits proposed. In addition to approving State or local agency programs,
EPA isresponsible for ensuring that State and local agencies administer and enforce the programs.
If EPA finds a State or local agency is not adequately administering and enforcing a part of the
TitleV program, EPA isto notify the State or local agency of itsfinding. If the deficiencies are not
corrected, EPA can apply sanctions, withdraw the program, or administer afederal program in that
State.

Within EPA’s OAR, OAQPS isresponsible for developing national regulations and guidance for
Title V and providing technical assistance to EPA regions and the States. Regionsare responsible
for reviewing proposed permits, conducting Title V program evaluations, assisting State and local
agenciesin getting initial permitsissued, and monitoring permit renewal requirements. Every two
years, OAR and the regions negotiate a Memorandum of Agreement (MOA) identifying, among
other things, the Title V oversight activitiesthat EPA regions are to perform.

States, Local Agencies Authorized to Implement Title V

Once approved by EPA, State and local agencies are responsible for establishing and implementing
their permit programs, issuing permits to major sourcesof air pollution located within their
geographical jurisdictions, collecting feesto cover the cost of the programs — including the initial
costs of issuing permits to sources — and ensuring that sources comply with their permit limits.
Under the CAA, State and local agencies that do not adequately implement the Title V permit
program may lose their authorization to continue administering the program.

There are 112 State and local agencies in the United States approved by EPA to administer the
Title V permitting program. In some States, local agencies are responsiblefor implementing air
pollution control programs, such as Title V. To have an approvable program, State and local
agencies must be able, through fees, to recoup all reasonable costs of devel oping and administering
the program, including the reasonable costs of emission and ambient monitoring, modeling, and
reviewing and acting on permit applications. The objective of the fee isto ensure the State or local
agency has all necessary resources to administer the permit program with a minimum of delay.
Other key provisions that must be part of a Title V program before EPA will approveit include:

78



» Monitoring and reporting requirements.

* Authority to terminate, modify, or revoke and reissue permits for cause.

* Authority to enforce permits, permit fee provisions, and the requirement to obtain a permit.
* Public notification and opportunity for comment for every new permit and when permits are
renewed or significantly revised.

* The requirement that sources provide emission reportsto their permitting authorities at |east
semi-annually and certify compliance status annually.

Also, TitleV permitsareto contain all air pollution control requirements that a source must meet
under the CAA. Thisincludes requirements established by EPA, State, and local agencies as part
of afederally approved program, as well as State and local agencies that are not required by the
Act and are not federally enforceable.
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Appendix E

Status of EPA Regional Evaluations and
Notices of Deficiencies

Table E.1: Status of EPA Regional Evaluations of Title V Programs

Region Number of Number Number Number of
permitting evaluated with reports completed
authorities to be through issued evaluations
evaluated through December 31, without written
Sept. 30, 2006 2004 report as of

December 2004
1 6 3 1 2
2 4 2 1 1
3 7 3 2 1
4 17 4 3 1
5 6 4 1 3
6 5 2 2 0
7 5 4 0 4
8 6 4 2 2
9 6 2 1 1
10 10 3 1 2
Total 72 31 14 17

Source: Data provided by EPA OAQPS and region officials

Table E.2: Status of Title V Notices of Deficiency - October 2004°

Permitting authority NOD issue date Date of proposed Date of final
approval’ approval®
Indiana 12/11/01 5/16/02 5/16/02
Michigan 12/11/01 6/23/03 11/10/03
District of Columbia 12/11/01 4/16/03 4/16/03
Washington 1/2/02 6/28/02 12/2/02
Texas 1/7/02 3/2/04 Not Issued
Missouri 3/25/02 9/17/03 9/17/03
Hawaii 4/1/02 Not Issued Not Issued
Ohio 4/18/02 9/30/03 11/20/03
34 Local Agencies in 5/22/02 10/8/03 11/21/03
California
Wisconsin 3/4/04 Resolution Pending Resolution Pending

Source: Data provided by EPA OAQPS and region officials
’Listed in chronological order from NOD issue date.

°*The proposed and final a?ﬁ)

taken by the permitting au

cgoval dates are the dates
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Appendix F
Consolidated Agency Response to Draft Report and OIG

Evaluation

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

\)V\\‘EDSMQ\&
%\ ,QO% OFFICE OF
%"L PROTEY AIR AND RADIATION
MEMORANDUM
SUBJECT: Responseto Draft Report No. 2003-000339 “ Subgtantial Changes Needed in
Implementation and Oversight of Title V Permits If Program Goals Are To Be
Fully Realized”
FROM: Jeffrey R. Holmstead
Assistant Administrator
TO: J. Rick Beusse, Director for Program Evaluation, Air Issues

Office of the Inspector General

| am responding on behalf of my office, the Regional Offices, and the Office of
Enforcement and Compliance Assurance (OECA) to the Office of the Inspector Genera’s (OIG)
draft report of findings and recommendations concerning State Title V permit adequacy and EPA’s
oversight. We appreciate the insights the report provides in addressing the question: “Are Title V
permits clearly written and complete, and isthe permitting program as a whole achieving its
mandated goals?’ and agree with your findings that the program could benefit from improvements
to permit content in some areas. While the Agency has been - and continues- reviewing permit
content and program adequacy, we agree with the OIG'’ s findings that we can do more. Along
these lines, we are proposing to expand the use of our stakeholder workgroup as a means of
identifying what is working (and what is not working), to streamline the petition response process
where feasible, and to develop operating plans that combine oversight with permit reviews and
evaluations. In general, we disagree that guidance documents offer solutions to Title V program
implementation issues, especially now that adecade has passed since program approvals and
because almost al permits have been issued. We believeit is better to work with our Regional
Offices on improving the implementation of the Title V program when specific issues arises with a
given permitting authority.

Attached is our coordinated response, which includes a page-by-page editorial comment
section and a section with the OIG draft recommendations and our responses. If you have any
questions about this response, please contact Ray Vogel at 919-541-3153.
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Substantial Changes Needed in Implementation and Oversight of Title V
Permits If Program Goals Are To Be Fully Realized

Comments on Report Content

Report Pages 6, 39 and 79:
EPA Comment: The numbers on pages 6 (Chapter 1), 39 (Chapter 3) and 79 (Appendix E) are
now out of date. The updated numbers through the end of 2004 are:

Table E-1: Status of EPA Regional Evaluations of Title V Programs

Region Number of Permitting Number Number with Number of
Authorities to be Evaluated Reports Completed
Evaluated Through through Dec. Issued Evaluations
Sept. 30, 2006 31, 2004 Without Written
Report as of
December 2004
1 6 3 1 2
2 4 2 1 1
3 7 3 2 1
4 17 4 3 1
5 6 4 1 3
6 5 2 2 0
7 5 4 0 4
8 6 4 2 2
9 6 2 1 1
10 10 3 1 2
Total 72 31 14 19

Note: After the Agency provided its responseto our draft report, an OAQPS dfficid notified us that there was an
addition error in the above Table. The corrected information is reflected above.

OIG Response:
Table E-1 and relevant references to the table have been changed in the report based on
information provided by OAQPS.

Report Page 15:

EPA Comment: Regarding incorporation by reference (IBR), while Region 6 agrees IBR can lack
clarity and makethe review of permit conditions time consuming, EPA believes IBR can be avery
effective tool when used properly.

Report Pages 15-17: The report states that EPA officialsin 6 out of the 10 regions perceive the
lack of nationwide guidance result in inadequate statement of basis (SB). Environmental groups
also reported problems with SB in citizen petitions.

EPA Comment: The report does not explain that EPA investigated the problems, although in the
following sentence the report correctly states that SBs have improved.

OIG Response:
In Chapter 3 of the report, we noted that SBs in Texas improved and that New York started
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preparing Permit Review Reports as a result of NOD and commitment letter resolutions between
EPA and the permitting authorities.

Report Pages 15-17: The report states that EPA’s position isthat permitting authorities could
obtain information on the contents of acceptable SBs by reviewing prior court case decisions and
EPA’ sresponse to public petitions. However, not all . . . officialsin EPA Regions may be aware
of applicable court decisions.

EPA Comment: Because EPA responses are public documents, noticed in the FR and available on
EPA’sweb page, it seems an unnecessary effort to rewrite them in additional guidance documents.
In fact, citizen groups such as NY PIRG make use of our SB-related policy statementsin their
lawsuits. The same objective could be accomplished more efficiently by promoting the reading of
pertinent documents, and by providing opportunities during conference calls to describe and
discuss these decisions, which the Agency currently does. Thisisexplained in our
recommendation responses.

OIG Response:

We disagree with EPA over the reliance on petition responses for guidance. We believe the use of
petition responses in lieu of guidance is inefficient and results in duplicative work being performed
by permitting officials. As shown in our report, the current situation has resulted in
inconsistencies among the four States we visited. We also noted that in one case, an EPA official
was unaware that a petition addressing SBs had been issued.

Also, States are reluctant to follow guidance that is not issued nationwide or through a rule. Thus,
in addition to the inefficiency noted above, lack of guidance may allow ineffective actions on key
permit provisions. In their response to our draft report regarding their SBs and the applicability
of the Region 5 guidance on SBs, Ohio EPA responded to us that the Region 5 memorandum dated
December 20, 2001 only included a list of desired elements and not required elements. They also
wrote “There is no national guidance, policy, or preamble documentation in either the Clean Air
Act or proposed and final versions of Part 70 supporting the SB elements listed in the EPA
memorandum.” We continue to believe that one document that provides these elements would
prevent these types of disagreements and better ensure consistency among the States and regions.

Report Pages 15-17: The report states that a memorandum from Region 5 to Ohio and aRegion 9
petition response were the only EPA documents that provided specific guidance as to wha
constitutes an adequate SB.

EPA Comment: This sentenceis misleading, first, by referring to two documents as the only EPA
guidance documents, and second, by minimizing the importance of guidelines on the contents of
SBs, found in a number of EPA petition responses.

OIG Response:
The wording in the report was modified.

Report Pages 15-17:  The report recommends issuing guidance (or arule revision?), citing
concerns that the lack of nationwide guidance on the contents of SB results in SBs that differ from
state to state, and suggests that SB lacking EPA suggested elements are incomplete.

EPA Comment: Asnoted in EPA’sresponses to citizen petitions, EPA expects that “[e]lements
included in these reports may differ, depending on the type and complexity of the facility.” EPA
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interprets that, in general, SB ought to contain, among other information, alist of anything that
deviates from a simple recitation of requirements, and in general should draw attention to items
that would be the highest priority for EPA and persons reviewing the permit, such as new
conditions. In itsresponses to petitions, EPA has also explained that there are circumstances when
information is not required, for example: when the ssmplicity of the source does not call for
additional detail to understand the legal and factual basis for the draft permit conditions, such as
national gas-fired turbines, where the norm is not to include additional monitoring for compliance
with the opacity standard. Also, in aresponse to a petition on the Seminole Road Municipal Solid
Waste Landfill, EPA stated that the regulation does not require that the SB contain the facility’s
compliance higory.

OIG Response:

We noted more inconsistencies in the elements of the SBs between the four States we reviewed
rather than differences among the types of facilities located within the States. In general, each of
the four States had their own formats for their SBs.

Report Page 21: The report states, in part, “ EPA disagreed with monitoring concerns raised in
public petitions against the New Y ork and Ohio permitting programs, stating that whilethey would
watch for individual problemsin permits, overall the programs included adequate monitoring and
met the minimum requirements of 40 CFR part 70.”

EPA Comment: The Region (and ultimately, the Administrator) did not aways disagree with
monitoring issues raised in New Y ork petitions against individual permits and, in fact, granted
such petitions in some cases.

OIG Response:

The sentence referenced above discusses petitions specific to overall Title V programs, not to
individual permits. However, the report was modified with a footnote to acknowledge that EPA
did not disagree with all monitoring issues raised in New York petitions against individual
permits.

Report Page 28:

EPA Comment: Please explain your concern about lack of completenessin Annual Compliance
certification, and pleaseinclude areference to the October 22, 1997 preamble to Part 70 revisons -
Compliance Certification Requirements (62 FR 54936) which allows the facility owner to cross-
reference the permit or previous reports to identify the various information elements required in a
certification. Also, the preamble sates “ This provison allowsthe actual certification to be a short,
concise compliance statement that is not a burden by restating detailed information that has aready
been provided.” Therefore, it has been determined that a short and concise compliance statement
meets minimum legal requirements.

OIG Response:

In the report, we noted that the short and concise compliance statements meet legal requirements
and made reference to the preamble to Part 70. However, we also note that not all permit terms
and conditions, such as the general terms and conditions, are specifically addressed in all ACCs
throughout the country. In addition, some States require that the facilities in their State address
each monitoring, record keeping, and reporting requirement in their ACC. We believe that the
guidance would be useful in avoiding inconsistencies that are now occurring nationwide.
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Report Page 37: OIG states that Ohio committed to issuing SB guidance, but the OIG saw no
evidence that this was accomplished.

EPA Comment: Ohio's SB guidanceis part of the SB form which was revised as aresult of the
commitment letter.

OIG Response:
Wording was changed on page 46 to indicate that this issue was not completely resolved because
there is still an issue with SB guidance.

Report Pages 39,40:

EPA Comment: In the discussion on program evaluations, the OIG made no distinction about the
style, content or format of written reports between different Regions or how that may play into
timelines for completion. At least one Region has taken a position that it will create a report that
accurately reflects not only the Regional view of their State and Locd air programs but aso
reflects the State and Local opinion of their program. To that end, the Region provides the State or
Local agency the opportunity to comment on the draft Regional report, just as the OIG provides
EPA the opportunity to comment on its draft reports. Regions spend asignificant amount of time
preparing the reportsin the belief that a well-conducted evaluation will serve as an gopropriae
baseline and serve as a blueprint between EPA and the State/L ocal agencies with respect to
targeting areas on which to focus the Agency’s attention. The Regions have received very positive
feedback to date from the states evaluated and have committed to develop an on-going evaluation
process that will continue after the initial evaluations. Region 4 requests that the report
acknowledge this.

OIG Response:

We remain concerned about the slow completion rate of program evaluation reports. However,
the report was revised to include some of the information provided in the comment above as
reasons why the reports may take longer to complete than originally anticipated.

Report Pages 40-42:

EPA Comment: Thisreport should recognize that EPA does take steps to address acitizen's
petition well before the Agency issues afinal determination. In many cases, Regional Offices
work as amediator between the state permitting authority and the concerned citizen or citizens
group. Sometimes, as aresult of a Region’s efforts, a State is willing to revise a permit before
receiving an official EPA determination. Although our information is anecdotal, it appears that
open communication between involved parties has helped facilitate resolution in some cases. Very
few citizens' groups have actually followed through and filed lawsuitsinvolving untimely
responses to petitions.

OIG Response:

While some regional offices may have facilitated informal communications between permitting
authorities and petitioners, the delay, or absence, of official EPA responses to petitions has also
continued. Further, although relatively few lawsuits have been “actually followed through and
filed” against EPA for untimely petition responses, we believe that the fact that such lawsuits have
been filed at all serves as an indication that the response process needs improvement.
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Report Page 41: The report states that “ Additionally, a key official at OECA indicated that
responding to public petitionsis not a high priority within EPA.”

EPA Comment: Responding to public petitionsis a high priority within some Regions, as
evidenced by the number of staff committed to the effort. For example, thereare 5 regional staff
attorneys who spend a least part of their time reviewing title V petitions and thereis one GS-15
attorney supervising this effort who spends approximately 75 percent of her time overseeing the
legal review of thetitle V petitions submitted to the Region.

OIG Response:

While responding to public petitions may be a high priority within some EPA regions, the overall
response rates, as well as interviews with EPA officials, indicate that petition response is not a
high priority within EPA as a whole.

Report Page 42:

EPA Comment: The EPA has prepared a draft Federal Register notice which identifies resolutions
to the remaining Notice of Deficiency issuesin Texas. Region 6 expects the proposal to be
published in the spring of 2005.

Report Pages 42, 43: The report states on page 42 “However, NOD deficienciesremain in Texas,
Hawaii, and Wisconsin...” and on page 43 “NOD issues have been resolved with all States except
for Texas, Hawaii, and Wisconsin...”.

EPA Comment: Please update the report to reflect that State of Hawaii has corrected all of the
deficienciesidentified inthe NOD. Under the procedures outlined in 40 CFR 70.10(b), the State
had 18 monthsto correct the deficiencies identified in the NOD. Working closely with the EPA,
Hawaii adopted regulations that addressed dl of the identified deficiencies. The adopted
regulations were signed by the Governor of Hawaii on November 4, 2003 and became effective on
November 14, 2003. All of the deficiencies have been corrected by the State and al that remains
to be doneisfor Region 9 to issue a FR notice proposing to approve Hawaii’ s actions. Since the
State’' s program has been revised to correct all of the deficienciesin accordance with 40 CFR
70.10(b), Region 9 believes that the references to the State of Hawaii should be removed from the
two sentences listed above.

OIG Response:

This information has been noted in the report. However, we do not consider the NOD to be
resolved until a final FR Notice has been issued. Also, as noted in the Agency’s response, EPA
Region 9 has not yet issued its proposal to approve the State’s actions and allowed an opportunity
for public comment on the proposal. A modification to the report was made to change the effective
date of the regulation to November 14, 2003.

Tables 2-1, 2-3 and 2-8: These tables show permitting authorities identified by the Regions as
having problemswith clarity, monitoring and practical enforceability

EPA Comment: . The tables should be clarified either in the title or in the footnotes as examples
offered by the Regions and not necessarily an exhaustive list of programs or issues. These three
tables group individual permitting authority issues by EPA Region. Itisdifficult to discern
whether certain issues apply to only one permitting authority, or whether they apply to all
permitting authorities listed in that Region. It would be cdlearer if the table included distinct
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rows for each permitting authority.

OIG Response:
We revised the table titles to clarify that the permit clarity, monitoring, and practical
enforceability problems identified by the regions are examples.

Table 2-3: Monitoring problemsin Title V permits identified by regions.
EPA Comment: Indianais noted as having alack of sufficient periodic monitoring
requirements. This should be removed as an issue for Indiana. Although Region 5 noted to the
OIG that it had found some monitoring issues in permit reviews, the Region did not identify any
periodic monitoring concerns, and noted to OIG that monitoring for most units is adequate.
Minnesota is noted as having inadequate periodic monitoring. Thisisan overly broad
conclusion and should be removed. Region 5 noted to the OIG that, in the past, some Minnesota
permits have contained inadequate periodic monitoring. However, this was not considered a
significant problem in their Title V program. Currently, the Region has not found thisto be a
prevalent issue in MinnesotaTitle V permits.

OIG Response:

The paragraph leading into Table 2-3 acknowledges that regions believe the majority of
permitting authorities include adequate monitoring provisions in their permits. However, we
believe it is important to identify the types of problems that have been found through region
permit reviews and oversight. To address Region 5's concerns, we deleted the reference to
“periodic” for Indiana, and revised the table to include the phrase “in some permits.” We also
revised the table to include the phrase “in some permits” for Minnesota. We believe this should
clarify to the reader that the problems are not widespread within these States.

Table2-8: Practical enforceability problemsidentified by EPA regions.

EPA Comment: Indianaisidentified asneeding anti-credible evidence (ACE) buger languagein
permits. Thisissue has been resolved and should be removed from the table. Indiana now
includes an ACE busgter language condition in each permit.

Michigan isidentified as lacking Federal enforceability. Although Region 5 did notethisin
its talking points to the OIG, there was no basis for this statement and it should be removed.
Region 5's talking pointsto the OIG note that, in general, Michigan's permits are practically
enforceable.

OIG Response:

We revised Table 2-8 to include the updated information on Indiana. A footnote clarifies that
this was a prior problem that has been resolved, according to the Region. Because EPA Region
S indicated that their description of Michigan permits as lacking Federal enforceability was an
error, we removed Michigan from the table.
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OIG Recommendations and EPA Responses

Recommendation 2-1. Develop and issue guidance on annual compliance certification content
which requires responsible officials to certify compliance with all applicable terms and
conditions of the permit.

Response: Three Regions agree with the recommendation to prepare guidance and a fourth
would also agreeif the resulting guidance were properly focused and specific in naure. A fifth
Region noted that some States cannot go beyond EPA rules and therefore, if anything is needed,
it must be done by rulemaking. They did not express an opinion on the appropriateness of
rulemaking on this issue.

OAR disagrees with the recommendation that rulemaking guidance is needed to
clarify that responsible officials must certify compliance with all applicable terms and conditions
of the permit because the rules already contain an equivalent provision that requires the
identification of each permit deviation — sources experiencing deviations from their permit terms
must certify intermittent compliance. 40 CFR 8 70.6 (c)(5) directly requiresinformation as
follows: permit terms (which encompass the Clean Air Act requirements and their required
methods), other means (for example, compliance determination methods used voluntarily), the
compliance status (including identification of permit deviations) and other facts required by the
permitting authority. OAR agrees that, should States devel op forms, these must be consistent
with the rules; however, variations in format from State to State are expected dueto the
flexibility given in the rules —which allows the required information to be cross referenced from
the permit or previous reports. Issuing new guidance at this late date may undercut existing State
programs, especially those that are stricter than requirements in guidance. Thereislittle or no
evidence of afundamental problem with annual compliance certifications. Please elaborate on
the widespread problem that would be corrected with national guidance.

OIG Response:

Based on our discussions with and information obtained from EPA regional offices and many
outside stakeholders, and our examination of ACCs in four states, we continue to believe that
EPA national guidance or a rule on ACC content should be issued to maximize the effectiveness
of the Title V program. Region and State officials indicated that as a result of Title V, they have
seen greater compliance awareness by permittees which may be due, in large part, to
compliance certification requirements. As reported in Chapter 4, two States reported an
increased use of self-audits, increased use of environmental systems, increased resources
devoted to environmental control systems, increased resources devoted to compliance
monitoring, and increased awareness of compliance obligations — all as a result of ACCs.
Consequently, we continue to believe that ACCs, when used properly, are an effective tool for
improved compliance and that permittees should be required to certify to each obligation
created by a permit term or condition.

EPA regions indicated that there is a disparity in ACC content across the Nation. We noted that
one State we visited significantly improved their ACC completeness when asked to do so by EPA
regional officials, while another State we visited required that their permittees certify only to
overall compliance with the permit and to identify any deviations. The differences in State
requirements on ACC content may also place increased pressure on those States that have more
comprehensive ACCs to reduce their reporting requirements. For example, we were told by one
Region that one of their States is being pressured by industry to change their ACC form to one
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which would require less content. We believe the effectiveness of ACCs would be reduced if
ACC comprehensiveness were lessened due to pressures from industry on a nationwide basis.

Recommendation 2-2. Issue the draft rule regarding intermittent versus continuous
monitoring as it relates to annual compliance certifications.

Response: EPA agrees with this recommendation.

Recommendation 2-3. Develop nationwide guidance on the contents of statements of basis
(SB) which includes discussions of monitoring, operational requirements, regulatory
applicability determinations, explanations of any conditions from previously issued permits
that are not being transferred to the Title V permit, discussions of streamlining requirements,
and other factual information, including a listing of prior Title V permits issued to the same
applicant at the plant, attainment status, and construction, permitting, and compliance
history of the plant.

Response: One Region agrees with the recommendation and two others would agree if the
resulting guidance were properly focused and specific in nature. A fourth Region would prefer to
point to model SBsinstead of guidance.

OAR disagrees with the recommendation that additional guidanceis needed to
improve the adequacy of SBs. OAR believes that its position, as stated in EPA’ s responses to
citizen petitions on state programs or permits®, provides reasonable guidelines as to the types of
information that should be in SBs while retaining the flexibility needed for state permitting
authorities to prepare these documents without imposing an unnecessary paperwork burden.
Furthermore, part 71 permits as written by our Regional offices provide examples of wel
documented and thorough SBs (for example SBs for Devon SFS Operating, Inc. and Red Cedar
Gathering Company). The ongoing title V program reviews include elements for assessing
states' general practices regarding preparation of SBs, including whether the permitting authority
provides guidance to its permit writers and how the permitting authority ensures that guidelines
are followed when preparing SBs. To the extent that the Regions make a determination that
prevalent inadequacies in SBsresult in permits not in compliance with the approved program
rules, EPA will consider issuing NOD’ s in accordance with section 502(i) of the CAA and 40
CFR section 70.10(b). Please éaborate on the widespread problem that would be corrected with
national guidance.

OAR recognizes that as EPA officials deal with operating permits implementation
issues - including the adequacy of SBs - they must be familiar with EPA’s postion on these
issues. Although petition responses are public documents, are widely available, and are
commonly used by citizen groups, OAR recognizes that additional efforts are needed to bring
awareness of the issues addressed in these documents within EPA. The EPA has started
promoting these documents internally by compiling lists of all the issues addressed in EPA

% EPA has described the necessary and suggested components of a statement of basis in numerous
previoudy issued title V orders responding to citizens’ veto petitions. See, e.g., In the Matter of Consolidated
Edison Co. Of NY, Inc. Ravenswood Steam Plant, Petition No. [1-2001-08, at pages 39-45 (Sept. 30, 2003); In the
Matter of Port Hudson Operation Georgia Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003); In the Matter
of Doe Run Company Buick Mill and Mine, Petition Number V11-1999-001, at pages 24-26 (July 31, 2002); In the
Matter of Los M edanos Energy Center, at pages 9-13 (May 24, 2004).

90



responses together with the references to the particular document(s) wherethe issue is discussed.
The EPA headquarters will consult with the regions on additional efforts needed to disseminate
this information and will prepare and implement a plan for this purpose.

OIG response:

We believe that complete SBs are an effective document to aid the regulatory community, other
key stakeholders, and the general public in the review and understanding of Title V permits. As
noted in their response to the draft report, OAR believes that the petition responses and regional
guidance have provided sufficient guidance. However, as noted in the report, 8 of the 10 EPA
regions told us that inadequate or missing SBs were a problem in some of their State or local
permitting authorities. Also, we noted significant disparities in SBs among the four States we
visited. Further, we were informed that the regions have previously requested national guidance
from EPA on SBs. We do not believe regional guidance is sufficient because one region may be
required to use guidance for which they did not have an opportunity to provide input. While we
recognize that petition responses can be used in lieu of guidance, we also believe that petition
responses are an inefficient and ineffective method for disseminating guidance. For example, we
noted one instance in which a key regional office official was unaware of another region’s
petition response that provided some guidance on SBs. The use of petition responses as a
primary source of guidance requires each permitting official to independently research and
interpret petition responses to seek answers to SB issues. Further, some permitting authorities
are precluded from relying on EPA guidance and can only rely on Federal rules. We believe it
would be more efficient for the regions to correct SB inadequacies through national guidance or
a Federal rule on SB content.

Recommendation 2-4. Through its periodic grant discussions with EPA regions and State and
local permitting authorities, emphasize improvements in Title V permit clarity by minimizing
using incorporation by reference (IBR), clearly citing applicable underlying regulations,
emphasizing conciseness in permit format, and using statements of basis to identify and
explain permit decisions related to streamlining.

Response: EPA Headquarters and the Regions disagree with the recommendation. Funding for
title V programs comes from permit fees and section 105 grant monies cannot be applied. Itis
inappropriate to raise issues related to improving title V permit clarity in the context of grant
funding.

OIG Response:

We removed the reference to “grant” discussions from the recommendation, but we continue to
believe that EPA should emphasize such improvements through its periodic Title V discussions
with State and local agencies. Additionally, we believe EPA regions could emphasize such
improvements during their evaluations of permitting authorities’ Title V programs.

Recommendation 2-5. Expeditiously follow through on its commitment in the January 2004
umbrella monitoring rule to develop periodic monitoring guidance.

Response: EPA agrees with the recommendation. Consistent with the umbrella monitoring rule,
we are devel oping a notice and comment rulemaking to provide guidance on periodic monitoring

91



required under the provisions of 40 CFR §870.3 (a)(3)(i)(B) and 71.3 (&)(3)(i)(B). Thisrulewill
address when the requirements for periodic monitoringin title V' rules are triggered to improve
monitoring in underlying emission standards and rules, and when it is triggered, how to create
periodic monitoring in the permit. We hope to propose thisrule in early 2005.

Recommendation 2-6. Develop nationwide guidance designed to help EPA regional offices
and State and local permitting authorities in preventing practical enforceability problems in
Title V permits.

Response: The EPA agreesthat national guidance is an effective way to provide instruction to
EPA regional offices and State and local permitting authorities, and over the years EPA has
generated numerous guidance documents addressing practical enforceability. However, itis
EPA’sview that practical enforceability problemsarise in individual permits and are not so
ubiquitous across States to require the development of additional national guidance.
Nonetheless, EPA believes that the issues identified by the OIG can, and should, be addressed
through both training and more effective oversight. Four Regions disagree with the
recommendation, feeling that concerns about practical enforceability are best addressed in the
New Source Review program, or that national guidance already exists and training is a more
effective improvement. One Region agrees with the recommendation if the guidance appearsin
the form of arulemaking on Potentia to Emit.

OIG Response:

We agree that the goal of preventing practical enforceability problems could be addressed
through effective, periodic training and more effective oversight as opposed to guidance. We
revised the recommendation to reflect this approach.

Recommendation 2-7. Establish and implement a plan to review the adequacy of monitoring
provisions in SIPs.

Response: EPA agrees with the recommendation. Consistent with the umbrella monitoring rule,
we are devel oping an advance notice of proposed rulemaking to ask for comment to identify
inadequate monitoring in certain underlying emission standards and rules, including SIP rules,
and to ask for input on the best methods to correct such monitoring, such as through rulemaking
or other similar mechanisms. As part of this notice, we hope to provide alist of example patterns
of inadequate monitoring that may be found in such standards and rules. Although we have not
made up our mind as to next steps, it islikely that if the outcome of this process demonstrates a
need, we would initiate one or more future notice and comment rulemakings to correct any
inadequate monitoring we may determine to exist in such rules. We hope to issue the noticein
early 2005.

Recommendation 2-8. Ensure that State and local permitting authorities consistently apply
periodic monitoring provisions to all applicable permit requirements, and ensure that
permitting authorities use AP-42 emissions factors in permits only after other more reliable
methods for determining compliance have been considered.

Response: EPA Headquarters and the Regions disagree with the recommendation. It is
important that the best information be used by States in specifying compliance determination
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methods. Sometimes AP-42 emission factors are the best that is available. Two Regions
cautioned that limitsmust be in place to avoid excessive oversight of al permits by EPA. This
issue should be addressed through training.

OIG Response:

Our recommendation states that AP-42 emissions factors should be used “only after other more
reliable methods for determining compliance have been considered.” We do not recommend
that AP-42 factors never be used. We agree that the objectives of our recommendation could be
accomplished through effective, periodic training.

Recommendation 3-1. Promulgate the draft order of sanctions rule which provides notice to
State and local agencies, as well as the public, regarding the actions that will be taken when
Notices of Deficiencies are not timely resolved by State and local Title V permitting
authorities.

Response: EPA agrees with the recommendation. As noted in the OIG report, in calendar years
2001 and 2002, EPA issued 10 NODs to permitting authoritiesto address regulatory problemsin
their title V programs. EPA also received 23 commitment letters from State and local permitting
agencies during this period to address implementation problemsin their title V programs. States
have resolved the majority of issuesidentified in NODs and commitment |etters, with remaining
commitment letter issues unresolved in Ohio. Hawaii adopted regulations that addressed all of
theidentified deficiencies. All that remainsto be doneisfor Region 9 to issue a Federal Register
notice proposing to approve Hawaii’ s actions. Region 6 has prepared a draft Federal Register
notice which identifies resolutions to the remaining NOD issues in Texas, and the Region
expects the proposal to be published in the spring of 2005. While we agree that promulgating the
Order of Sanctions rule is our goal, it is currently not a priority for the agency.

OIG Response:

In light of the fact that OAQPS identified the need for the rule in 2002 in connection with our
report titled, “EPA and State Progress in Issuing Title V Permits, Report No. 2002-P-00008,”
issued on March 29, 2002, we believe this rule should be issued expeditiously.

Recommendation 3-2. Issue the four draft Title V program guidance and rules developed by
OAQPS and submitted for approval in 2002.

Response: With the exception of the Order of Sanctions rule, EPA disagrees with these
recommendations. Sufficient time has passed for the issues to reach resolution through other
means or are no longer of interest to State and local agencies. Two Regions agree with the
recommendation (although one considers these issues outdated). A third Region noted that some
States cannot go beyond EPA rules and therefore, if anything is needed, it must be done by
rulemaking. They did not express an opinion on the appropriateness of rulemaking on this issue.
Order of Sanctions Rule- See previous response to Recommendation 3-1 regarding the Order of
Sanctionsrule.

Permit Renewal Application Forms Guidance - This guidance is no longer needed because
Region 4 has approved arule in Kentucky that allows for streamlining of renewal applications.
This provides guidance that can be applied nationdly.
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Annual Compliance Certifications Guidance - The original draft guidance as prepared over two
years ago is now out of date and was not reviewed by EPA management due to competing
priorities with New Source Review. Were such guidanceto be prepared now, it would need to
come in the form of a notice-and-comment rulemaking. There are no plans at present to
undertake a rulemaking on thisissue.

Processing Program Revisions Guidance - The lack of any recent requests for guidance on
processing program revisions suggests that this guidance is not needed at this time.

OIG Response:

We agree with the Agency that the Order of Sanctions rule should be issued. We disagree with
the Agency on ACC content issues in that there is a continuing need for ACC consistency and
completeness on a nationwide basis and that this need could be significantly addressed by
issuing national guidance or a Federal rule, as appropriate. We agree that the guidance for
permit renewal application forms and processing program revisions may no longer be needed
and have substantially revised and consolidated our recommendation to reflect these
considerations.

Recommendation 3-3. Provide a document guide on the EPA public website which would
assist the public in identifying and locating published EPA statements on key Title V program
issues.

Response: EPA disagrees with the recommendation. The designated repository for OAR policy
and guidance (where key title V program issue documents are stored) is the OAQPS Technology
Transfer Network (TTN). The TTN isintentionally limited to documents originating from and
signed by OAR officias, and cannot include Regional materials. Regional materials are easily
accessible, however, by linking to Region 7's database. One Region agrees with the
recommendation and one Region feels thislink already exists and a new one is not needed.

OIG Response:

As indicated in EPA’s response above, Title V guidance can be found on both the OAQPS TTN
and Region 7's website. We are not suggesting that the databases be merged or that a new
database be created. Rather, we are suggesting a more user-friendly tool to aid permitting
officials and the public alike in locating EPA positions on key Title V issues. Currently, in order
to identify all EPA written policy positions on an issue, one must use the search function to
review both databases. As discussed in Chapter 3 of this report, OAQPS staff provided OIG
with a copy of a document they prepared summarizing the Agency’s position on a number of key
issues and identifying references where the specific positions and supporting information can be
found. At a minimum, we believe this document should be made available to region and State
and local permitting staff- We also believe it would be beneficial to make the document
publically available on EPA’s website, possibly on the public input page of the Operating
Permits website, or elsewhere, as determined appropriate.

Recommendation 3-4. In conjunction with EPA Regional Administrators, jointly develop a
strategy to ensure that EPA regional oversight and review of Title V permit adequacy
continues beyond the scheduled program evaluations. EPA regional review of permits should
include an analysis of clarity-related issues and appropriate inclusion of CAM and MACT
provisions in any permit renewals.
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Response: EPA Headquarters and the Regions agree that long-term oversight of title V
implementation is needed. Using the current four-year analysis of title V programs as a baseline,
OAR and the Regions will develop five-year plans that combine oversight with permit review
and audits to ensure continued proper implementation. Thiswould include a written strategy and
annual reports to OAQPS.

Recommendation 3-5. In conjunction with EPA Regional Administrators, jointly coordinate
and streamline the review and response process for Title V public petitions to meet the
response requirements specified in the CAA.

Response: There are many case-specific reasons why permit responses can exceed 60 days.
EPA Headquarters and the Regions will work internaly to devise a procedure that will reduce
response times, will implement that procedure, and then will track the impact on shortening the
process. Permits are often moving targets, which can delay the response process.

Recommendation 4-1. Consider forming a stakeholder advisory group, possibly in conjunction
with the CAA Advisory Committee, to solicit input on needed Title V guidance and rules from
selected State and local agencies, and industries or industry associations, environmental
groups and other interested stakeholders.

Response: EPA agrees with the recommendation. A stakeholder group has been formed. The
stated purpose of the Task Force on Title V Implementation Experienceisto “report to the
[Clean Air Act Advisory] committee on the experiences of stakeholders who have been working
inthetitle V permitting arena. The report should reflect the perspectives of all the stakeholder
groups, and should reflect an effort to answer two questions. (1) How well isthetitle V program
performing and (2) What elements of the program are working well/poorly?’ The Task Force
may also make recommendations to EPA based on its findings.

Recommendation 4-2. Establish and implement an EPA-wide database to track improvements
made in Title V permits by permitting authorities.

Response: EPA Headquarters and the Regions disagree with thisrecommendation. The purpose
of a permit-improvement database is not clear from the OIG report. Ninety-four percent of the
title V sources nationally already have received their permits. Most improvements have already
happened, due to comments and corrections from permittees, the public and EPA. We agree that
there is room for program improvement, but an EPA-wide database for tracking permit
improvements will not accomplish this. Future program audits, permit reviews, and the Title V
Task Force will hdp EPA identify areas that still need improvement.

OIG Response:

After further consideration, we removed this recommendation from the report. EPA
Headquarters and Regions agreement to continue long-term oversight of Title V implementation,
including permit reviews and comprehensive Title V program reviews, should provide sufficient
information to identify Title V areas still in need of improvement.
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Appendix G

Texas Response to Draft Report and OIG Evaluation

Using Incorporation by Reference (IBR):

TCEQ Response:

OIG's concerns with the use of IBR rest with the extent to which
specific applicable requirements may be identified from the citations.
In 6 of the 10 Texas permits reviewed, however, the applicable
requirements were found to be “reasonably discernible” (i.e., the
regulatory citations were specific enough to provide identification of
the specifically applicable requirements). In general, for Texas' SOP
Title V permits (both audit sample and permit population at large), the
exact citation of the applicable regulation is provided. In atypical
cases where the specific citation is not provided, permit holders are
required to provide this level of detail with their submittals of
compliance certification or deviation reports.

The form, content and mechanism of GOP authorizations are approved
elementsof the Texas Title V program. Theuseof IBR in GOPis
consistent with this approval. Sources authorized by GOP typically
have few emission units, and reviewing their requirements does not
require navigation of multiple (i.e, ‘ 76 to 108") pages of applicable
requirements tables. The review of these tablesis also facilitated by an
index numbering system included in the design of the GOP. Although
the issued GOP authorization itself does not list actual emisson units,
all emission unitsto be covered by the GOP must be listed in the
application.

The suggested use of the narrative text alternative apparently does not
consider the implications of this approach. Narrative text requirement
summaries would increase the volume of all permitsin which it was
applied. For most of our SOP permits, the desired benefit of direct
accessto applicable requirements would be negated by unmanageable
permit size that would result from using narrative text summaries.

As OIG'sown findings about IBR indicate, this practice has been
litigated and upheld by the August 15, 2003 ruling from the United
States 5th Circuit Court of Appeals. The Court found that nothing in
the Federal Clean Air Act prohibitsthis practice; APD agrees with
OIG’ s observation that IBR does not therefore violate any Title V
requirement. Additionally, EPA’s White Paper No.2 supports IBR.
The white paper specifically describes the practice of citing and cross-
referencing information in permitsif the information is readily
available to the permitting agency and the public.
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OIG Response:

We agree that general operating permits are approved elements of the Texas Title V program.
However, we found reviewing these permits to be challenging from an outside observer
standpoint. The Texas general operating permits for oil and gas sources we reviewed consisted
of between 76 and 108 pages of applicable requirements tables - all with extensive IBR. Even if
sources authorized by general operating permit have few emissions units, and can be identified
through an indexing system, a reviewer must engage in several extra steps in order to determine
what requirements a source is subject to.

We acknowledge that incorporating narrative text in place of IBR would increase the volume of
the permits. However, in most cases, we do not believe that including narrative text results in
unmanageable permit size. The three other States we reviewed used narrative text to a
significant extent. In most cases, the use of narrative text helped provide context and increased
understanding of the source. We did not find that it hampered direct access to the applicable
requirements.

EPA’s White Paper No. 2 states that in general, information may be cited or cross-referenced if
the information is readily available to the permitting agency and the public. It also states that
the citations and references must be clear and unambiguous and enforceable from a practical
standpoint. As noted in our report, we do not dispute the legality of the practice of IBR.
However, we do believe that the extensive use of IBR with little or no narrative description
negatively affects the clarity of the permit, particularly for the public.

How Well Permits Reflected the Underlying Regulations:

TCEQ Response: Comparison of text summariesto underlying regulationsisa
reasonable indicator of a permit’sfidelity to its regulatory basis, but
only for those permitting programs that use this approach. While we
generally agree with OIG’ s observation (i.e., available narrative
showed no discrepancies from underlying regulations), we maintain
that the direct regulatory citations provided by IBR result in greater
overal fidelity between permits and their underlyling requirements
(i.e., much closer ‘matching’, with minimized possibility of re-
statement errors).

Using Permit Shields and Streamlining:

TCEQ Response: APD believes the use of its permit shield mechanism is sound, as
supported by OIG' s overdl| findingsin thisarea. The exception that a
permit shield IBR citation did not provide sufficient information to
conclude whether the shield was appropriately goplied , however, is
attributable to an administrative matter. At the time the subject permit
was issued, the permit shield citation and its keyword reference to the
subject emission unit (i.e., process heater) were consistent with the
applicable definition in the pertinent regulation (Ch. 117). Sincethe
permit was issued, however, Ch. 117 has changed. The permit shidd
citation and keyword reference were not updated when the regulation
changed, and the location of the applicable definition in the regulation
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OIG Response:

text is no longer consistent with the specific citation in the shield.
When checking the regulatory text to which the citation refers, OIG
staff apparently consulted the current verson of Ch. 117. Inthis
version, the same-numbered citation now holds the definition of
another concept, unrelated to process heaters. OIG concluded from
these observations that it was unable to determine whether the permit
shield was correctly applied to the subject emission unit.

APD believes there is sufficient information provided by the permit
shield’' s keyword reference and regulatory citation, and in the initial
and current definitions of “process heater”, with which to determine
that the permit shield is appropriately gpplied to the subject emission
unit. For consistency of practice and format with more recently issued
permits, and to eliminate the potential for the regulatory tracking
difficulties described above, APD will likely strike altogether the
specific permit shield regulatory citation when the permit is renewed
(in newer permits, only brief keyword references to the subject
emission unit and applicable requirements are provided in the ‘ basis of
determination’ column of the permit shield summary).

We revised the report and added a footnote to reflect the explanation provided above.

Overall Permit Clarity:

TCEQ Response:

Statements of Basis:

TCEQ Response:

As previoudly indicated (see response to “Use of IBR” findings), APD
has considered this concern relative to those resulting from the use of
narrative text summaries (i.e., permit volume). APD believesthe IBR
approach offers a better solution to our obligation to maximize

access and fidelity to underlying regulatory requirements.

APD isin general agreement with this assessment (i.e., that SB’sare
improved replacements for technical summaries. More specific
comments on OIG's SB observationsin Section 5 are provided in that
portion of the document).

Provisions for Periodic Monitoring:

TCEQ Response:

APD isin general agreement with this assessment.

Compliance Assurance Monitoring:

TCEQ Response:

APD isin general agreement with this assessment.
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Gap-filling Underlying State/Federal Regulations:

TCEQ Response:

APD isin genera agreement with this assessment.

Surrogate Monitoring:

TCEQ Response:

APD isin genera agreement with this assessment.

Monitoring and Reporting Requirements:

TCEQ Response:

Weinfer from the datain Table 2-6 that the sufficiency issuesin the 7
indicated permits are those described in the foregoing text (i.e.,
monitoring, IBR, GOP). In rule changes effective December 2002,
APD committed to include periodic monitoring in permits issued after
this date, for those whose underlying state and federal requirements
did not otherwise require monitoring or specify monitoring
frequencies. Of the 4 audited permits that wereissued after this date, 2
contain PM provisions and the other 2 specify monitoring
requirements as included in their applicable state and/or federal
regulations. 6 of the 10 audited permits were issued prior to the
commitment date for inclusion of PM. The required updates will be
evaluated and implemented when the permits are renewed (SOP), or
when the overall GOP isrevised (GOP).

The use of IBR identifies requirements as monitoring or reporting in
the applicable requirements summary. The use of GOP, as well asthe
form and content of this mechanism, are approved elements of our
Title V program; the use of IBR in both SOP and GOP is consistent
with thisapproval.

Annual Compliance Certifications:

TCEQ Response:

OIG Response:

OIG observesthat “...differences...were related to... whether the
facilities certified each permit term and condition or just reported
deviations." Thislanguage might suggest that Texas requires only
reporting of deviations. While the Texas program does not require
"line-by-line certification” of terms and conditions, nor has it made
commitments to this effect, it clearly references the permit in question.
Also, the responsible official clearly states the applicants are certifying
to all terms and conditions of the permit with the exception of the
deviations reported. We suggest re-wording the referenced sentence to
avoid misunderstanding and/or mis-statement.

We modified the wording on page 31 in the report to “The differences we found related to
whether the facilities certified compliance in the ACC with each permit term and condition or
whether the facilities simply certified compliance with the entire permit except for any identified

deviations.”
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Practical Enforceability:

TCEQ Response: In rule changes effective December 2002, APD committed to include
periodic monitoring in permitsissued after this date, for those whose
underlying state and federal requirements did not otherwise require Of
the 4 audited permits that were issued after this date, 2 contain PM
provisions and the other 2 specify the monitoring requirements of their
applicable state and/or federal regulations. monitoring or specify
monitoring frequencies. 6 of the 10 audited permitswere issued prior
to the commitment date for inclusion of PM; required updates will be
evaluated and implemented when the permits are renewed (SOP), or
when the overall GOP isrevised (GOP).

GOP form and content are approved € ements of the Texas program;
the use of IBR in both SOP and GOP is consistent with this approval.
Although the issued GOP authorization itself does not list actual
emission units, the enforceable application for this authorization must
include al emission unitsto be covered by the GOP.

Notices of Deficiency:

TCEQ Response: In December 2003, TCEQ amended three of the newly numbered
sections of its emissions events rules to address concerns raised by
EPA inthe NOD. These three sections have an expiration date of June
30, 2005. These rule changes were submitted to EPA asrevisionsto
the Texas SIP. EPA has given verbal indicationsit will grant limited
approvd for al of these rule changes, and approval is expected in
January 2005.

Commitment Letters:

TCEQ Response: The substance of our response to the ACC issues referenced in this
section is provided in the responses to OIG’s ACC findings of
Sections 2 and 5, and is not re-stated here. Regarding SB issues,
however, OIG's reference to “ Chapter 2" is vague and potentidly
confusing, especially when considering that “ Chapter 2" was not
provided for review. Follow-up discussions with OIG staff indicated
the nature of these SB issuesis related to consistency of SB content
across states and EPA regions, and the extent to which the SB
contained what OIG considers key elements. These issues are not
exclusively pertinent to Texas. It would be helpful for these references
to be clarified with specific identification and discusson of these
Issues in this section, and for Texas to have the opportunity to review
and comment on this discussion.
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Review of Pre- and Post-Title V Permits:

TCEQ Response:

OIG Response:

Since rules governing NSR permitting are part of the Texas SIP, NSR
permit terms and conditions are fully enforceable. Further, APD
believes its NSR permit conditions contain adequate provisions for
periodic monitoring. In addition to technicd summaries, and as
supported by OIG’ s Table 4-3 indicating availability of pre-Title V
authorizations for dl audited Title V permits, APD provided dl
available emission rate tables and special conditions of the current

N SR authorizations associated with the audited permits.

We revised the report and added a footnote to Table 4-3 explaining that some pre-Title V permits
reviewed were NSR permits, and thus were federally enforceable. The numbers in the Table
columns still only reflect whether or not federal enforceability was explicitly stated on the face of
the permit. We deleted a footnote stating that Texas only provided technical summaries for the
pre-Title V permits to reflect that emissions rate tables and special conditions were also

provided.

Observations on Statements of Basis:

TECQ Response

APD isin general agreement with this assessment. As described in
previous responses (Section 2 - Monitoring and Reporting; Practical
Enforceability), 2 of the 4 audited permits issued after December 2002
did not require addition of PM provisions. OIG’sindirect observation
in this section (that 2 of the 4 SB’ s reviewed did not provide the basis
of the PM decision) refersto the same 2 permits. The SB for these
permits did not include an explanation of the PM decision precisely for
the reason that PM was not required in these permits.

Observations on Annual Compliance Certifications:

TCEQ Response:

OIG Response:

OIG observes that Texas has addressed the “ material information”
Issue as committed, but also immediately comments on the substance
of the ACC (completeness of the certification, as indicated with line-
by-line certification vs. certification by exception). The organization of
these comments suggests that Texas dso committed to change its
method of certification and has yet to comply with this commitment.
Texashasin fact made no such commitment. The language of these
observations should clarify that the subject commitment wasto
resolution of the ‘material information’ matter, separate from how
certification is handled.

No changes were made in our report as we do not believe the report indicated that Texas agreed
to change their ACCs to require facilities to complete their ACCs with a line by line

certification.
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Appendix H

Ohio Response to Draft Report and OIG Evaluation
January 26, 2005 CERTIFIED MAIL

U.S. EPA

Attn: JRick Beusse, Director for Program Evaluation, Air Quality Issues
Office of Inspector General, N283-01

Research Triangle Park, NC 27711

RE: Responseto Excerpts from Draft Evaluation Report on Title VV, Assignment No. 2003-
000339

Dear Mr. Beusse:

Thank you for the opportunity to review and comment on the Ohio portions of the draft
evaluation report on Title V. Ohio EPA believes that athorough review of the federal Title V
permit program will lead to improvements in implementing a complex program and will provide
increased national consistency. We look forward to participating in any effort to make the Title V
program more efficient and effective. We also appreciated meeting with your review team and
believe they gained valuable information concerning the experience that Ohio brings to issues
associated with implementing 40 CFR Part 70 requirements. Following is a summary of our
comments based on our limited knowledge of the full program evauation conclusions. These
comments are based on our review of the redacted draft report you supplied for comment.

Using Incorporation By Reference
Ohio EPA has no comments.

How Well Permits Reflected the Underlying Regulations

Aswith any large, complex program, theinitial permits may not have contained the amount of
information that appeared in later permits. Ohio EPA appreciates recognition that
Implementation issues can be worked out in a cooperative fashion with the U.S. EPA regional
staff. Ohio is following through with the commitment to cite underlying regulations as part of
any permit modification or renewal.

Using Permit Shields and Streamlining
Ohio EPA isnot aware of any Part 70 provision requiring side-by-side comparisons of

requirements to justify which requirement is selected as the most stringent in cases where
streamlining is employed. SIP approved, rule-based requirements and SIP approved state best
available technology requirements are good examples of where “sreamlining” is used in Ohio
Title V permits. Ohio EPA does not believe there is aneed to provide detailed side-by-side
comparisons of the requirements in the Statement of Basis (SB) because both requirements are
part of the federally approved SIP for Ohio. Thus, the basis for each requirement has already
undergone federal and public review, and needs no further justification regarding the selection of
the more stringent requirement. Further, thereis no national guidance concerning the level or
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length of detail required in the SB; Ohio EPA provides additional comment on this related issue
below. Nevertheless, Ohio EPA does identify each requirement in the Title V permit that is more
stringent than the corresponding PTI term or SIP rule limit. Thisisindicated in the permit by
language such as “...The minimum overall control efficiency specified by thisruleisless
stringent than the minimum overall control efficiency established pursuant to OAC rule 3745-31-
05(A)(3).” Thisisgenerally referred to as “subsuming” rather than “streamlining” in Ohio.

OIG Response:

We agree that there is no Part 70 provision requiring side-by-side comparisons to justify
streamlining. However, this useful practice is recommended in EPA’s White Paper #2 and in
Region 3's Title V Permit Writers Tips.

Overall Permit Clarity

Ohio respectfully disagrees with the conclusion that Ohio permits lack clarity or that the use of
the phrase “upon request” or “if required” makesit unclear what conditions would trigger a
source to be tested. To state every condition which could trigger the requirement for a source to
undergo emission testing in an operating permit is unreasonable. As U.S. EPA is aware, most
determinations for these source test requirements are made on a site-specific basis. U.S. EPA has
not provided clear guidance or rule-based requirements concerning on-goi ng testing frequency.
For example, most, if not all NSPS and NESHAPS categories only specify an initial compliance
determination. If it isU.S. EPA’s desire to have certain types of operations tested on specified
frequencies, U.S. EPA should promulgate regulations to ensure that goal is achieved. Otherwise,
deference needs to be given to the permitting authority to determine when and if emission testing
should be required on a site and source-specific basis.

OIG Response:

We understand Ohio’s position that stating every condition which could trigger emissions testing
may be unreasonable. We also acknowledge that, in the absence of clear guidelines on testing
frequency from EPA, State and local permitting authorities are left to make individual decisions.
However, from the perspective of an outside reviewer, particularly members of the public, such
language can appear vague and leave the reviewer unclear as to what would trigger source
testing.

Statement of Basis (SBs)

As stated in the draft report, Ohio EPA does question the overall efficacy of SBs, but we
continue to work with U.S. EPA on issues associated with the level of content and detail needed
in a SB. Ohio EPA believesthat every Title V permit issued by the Agency, and every associated
SB, meets the requirements of the Part 70 rules. The Clean Air Act (including the preambleto
the Act) provides no details regarding what constitutes an adequate accounting of thelegal and
factual basisfor Title V permit terms and conditions. Further, the Part 70 SB program element
provides virtually no indication of the required focus, elements, or structure of the SB.

The focus of this section of the draft report is aletter from U.S. EPA Region 5 that describes
what they believe should bein a SB. However, the list produced by the Region does not have a
regulatory basis, and contains the information that Region VV would like to see. Although Ohio
EPA recognizes that more information can be helpful, there needs to be a recognition that
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permitting authorities have limited resources and the focus of the effort needs to be in the
issuance of quality permits.

OIG Response:

We noted in the report that EPA has not issued a nationwide guidance document or a rule that
explains what constitutes an adequate SB. We have made a recommendation that EPA issue
guidance or a rule that specifies the elements of an adequate SB.

Monitoring Issues Identified In Reviewing State Permits (periodic monitoring:

surrogate monitoring: and clarity of many monitoring and reporting requirements to

determine compliance)

Provisions for Periodic Monitoring

Ohio EPA does not believe that commonly understood or well established permitting
practices need to be explained or detailed in either the permit or SB. For example, not
requiring monitoring for PM for inherently clean fuel burning operations should not have
to be explained in the permit or in the SB because the minor emissions associated with
such operations are widely and commonly understood by industry and the regulatory
community. One could guestion whether the public could readily ascertain why
monitoring is not required in such an instance, and conclude that explanation should be
provided. However, nothing in Part 70 or the Act requires permitting authorities to detail
the minutia of every decision the permitting authority makes in devel oping permit
requirements, especially those decisions that are consistent, and widely understood and
accepted in the environmental field. Further discussion of thisissue is detailed below in
the OIG review SB discussion.

Gap-filling
Ohio EPA has no comments regarding gap-filling.

Surrogate Monitoring

Concerning surrogate monitoring, Ohio EPA does not have a ranking system for
surrogate monitoring. Ohio EPA is concerned that thelist of types of surrogate
monitoring in Table 2-5 in conjunction with the preceding paragraph would lead a reader
to believe that the list is the ranking mentioned in the lead-in.

OIG Response:

Chapter 2 of our report cites a November 2001 Region 5 memorandum to Ohio EPA. We
include Region 5's statement that Ohio EPA ranks emissions factors, not surrogate monitoring.
We discuss the use of emissions factors as one type of surrogate monitoring or compliance
determination. Table 2-5 lists types of surrogate monitoring or compliance determination we
identified in the permits we reviewed in four States. We do not believe the table would lead a
reader to believe that the examples under Ohio comprise a ranking system.

Many Monitoring and Reporting Requirements To Determine Compliance
Ohio EPA has no comments regarding reporting requirements.
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Annual Compliance Certification
Ohio EPA has no comments regarding Annual Compliance Certifications.

Practical Enforceability

Onhio EPA is concerned about the assertion that Ohio Title V permit termsare not practicdly
enforceable, particularly in light of the lack of U.S. EPA follow-through in providing regulatory
enforceability for certain types of on-going compliance demonstration tools. Especially
disappointing is the continued failure of reviewersto recognize how certified continuous opacity
monitoring systems can be used to help ensure ongoing compliance with visible particulate
emission limitations. There continues to be a push for traditional Method 9 observations at some
set frequency even though the data from a certified continuous opacity monitoring system does
not indicate a compliance problem and, therefore, the need for additional Method 9 observations.
U.S. EPA should step back and consider the rationale for and benefits of the continuous opacity
monitoring systems required by 40 CFR Part 51, Appendix P, 40 CFR Part 75, and the NSPS
provisionsif they are going to continue to require the states to conduct Method 9 observations for
demonstrating compliance with most visible particulate emission limitations. In other instances
cited in Table 2-9, Ohio EPA uses manufacturers’ specifications that are not developed or
provided by the manufacturer on a site-specific basis. To require the permitting authority to
determine a precise minimum frequency would be resource prohibitive. Compliance source
testing in conjunction with deviation reporting review by the permitting authority should provide
reasonabl e assurance of the practical enforceability of “manufacturers’ specifications.”

OIG Response:

We do not intend to assert in our report that Ohio Title V permit terms are not practically
enforceable. Our discussion of practical enforceability in Chapter 2 cites potential problems
and concerns that we believe could arise from the standpoint of an outside reviewer. As noted in
our report, officials in 8 out of 10 EPA regions told us that problems in some permits potentially
affect practical enforceability, and they identified problems in a number of permitting
authorities, including Ohio’s use of vague permit language (see Table 2-8).

NOD and Commitment Letter Issues

Ohio EPA was the firg state in Region 5 to complete the initial round of Title V permits. This
significant achievement was attained in spite of federal audits of the air program, chalenges by
environmental organizations of the Title V program implementation in Ohio on the federal level,
and many appeals of the individual permits by industry at the state level.

Regarding SB guidance. Ohio EPA has a standing committee of Ohio EPA Central Office,
District Office, and locd air agency permit and enforcement representatives that meet on abi-
monthly basis (the P& E Committee). The required elements of the SB have been discussed in
P& E meetings. Additionally, the Ohio version of the SB was revised in 2003 to include detailed
instructions regarding the elements to be completed in the SB, including considerations that must
be taken into account by permit writers when developing the SB for a given permit. The SB
instructions were discussed during P& E meetings. Ohio considers these activities to meet the
commitment by the Director to tran permit writers on SB. Ohio EPA does not agree with the
conclusion that these activities does not constitute “guidance” as “guidance” can take many
forms. Please see below for responses and/or comments regarding the OIG review “identified
deficiencies’ in Ohio’'s SBs.
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OIG Response:

As stated in our report, we believe that Ohio SBs could be further improved by including certain
key elements considered advisable in the December 20, 2001, Region 5 memorandum. We
recognize that the Region 5 memorandum is not nationwide guidance or a rule. As noted above,
we have recommended that EPA provide nationwide guidance or a rule which specifies what
EPA considers to be sufficient SB content.

Results of OIG Review of Pre and Post Title V Permits

Ohio EPA is concerned that the message conveyed by azero initem 5 of table 4-3 in this section
of the OIG report would lead a reader to conclude that the Ohio EPA does not adequately address
public participation. The fact that there have not been any objections by the public to an Ohio
permit does not have a negative reflection on public participation. Ohio EPA provides public
participation and information regarding appeal provisions for every permit in the cover letter
accompanying the permit. If a given permit was issued draft, a public notice is sent to the
newspaper of generd circulation in the county where the facility is located. This notice provides
all instructions and contacts associated with public participation in the permitting process.
Additiondly, the Ohio EPA produces a publication titled the ‘Weekly Review’ that identifies all
Agency actions taken each week. This publication also provides instructions regarding public
participation.

OIG Response:

Table 4-3 reflects whether or not specific elements, such as provisions for public participation,
were explicitly included in pre-Title V permits. It is intended, in part, to illustrate the
improvements that Title V has brought about over the old operating permits. This table is not a
comment on current public participation practices in the States. The zero in item 5 which Ohio
refers to is not related to current Title V permits or public participation efforts.

Observations on Statement of Basis and Annual Compliance Certifications

Ohio EPA is concerned that the draft OIG report would lead a reader to believethat the
December 20, 2001 EPA memorandum includes alist of required elements for each SB. The
memorandum is a enumeration of desired elements from one regional office of U.S. EPA. There
isno national guidance, policy, or preamble documentation in either the Clean Air Act or
proposed and find versions of Part 70 supporting the SB elementslisted in the EPA
memorandum. Indicating in the OIG review that Ohio EPA did not include “...several key
elementsidentified as necessary in U.S. EPA Region 5's 2001 memorandum.” provides no
constructive advancement regarding the SB issue. Further, indicating that “ none of the SBs
[reviewed for Ohio] provided an adequate description of the facility, the manufacturing process
and the attainment status of the area where the facility islocated.” has no constructive value.
Inclusion of such statements in the OIG review, absent federal rules on minimum elements of the
SB, will only serve to fud a mis-perception that Ohio SBs do not meet the minimum Part 70 and
Clean Air Act requirement of providing the legal and factual basis for each permit term to the
EPA and the public.

The requirement for permitting Agenciesto provide a SB is a product of EPA requiring
permitting authorities to identify the legal and factual basis for each permit term (see 40 CFR
70.7(a)(5). Thereisvirtually no discussion or explanation of the required contents of an
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“adequate” SB in either the draft or final preambles to Part 70. Ohio EPA respectfully requests
that all language in the OIG report that would lead a reader to conclude that Ohio EPA SBs do
not meet the minimum requirements of Part 70 be removed. Notwithstanding, Ohio EPA
appreciates that the OIG report does recognize that Ohio EPA has made changes to the SB in
response to input for U.S. EPA Region 5.

Additionally, Ohio EPA is not aware of ANY instance where acitizen has relied upon the SB to
understand, let alone, comment on any Ohio TitleV permit. The vast mgority of comments
received in the first round of Title V permits processed by Ohio EPA were made by U.S. EPA
staff or environmental organizations; both of which have a reasonable knowledge of issues
associated with air pollution control permitting. Further, if a citizen were to review Ohio EPA
permits and the associated SBs, and they were to still have confusion or questions regarding
either document, Ohio EPA or local air agency staff are available to further explain the
documents, the source, or any other issue related to a given permit or facility. Taking permitting
authority staff time out to address specific instances of citizen confusion or questionsis a much
more resource effective gpproach than developing voluminous SBsfor an extremely limited
audience; particularly in light of the lack of federal rules, guidance, or policy with respect to SBs.

The content of Ohio EPA’s SBs meet the legal requirements of Part 70. The format and content
of our SBs have been approved by U.S. EPA Region 5 and there has been no further national
guidance from U.S. EPA on thisissue. Furthermore, it should be noted that the SBs are not
necessary to prepare a Title V permit. The SB is an informational tool only that is prepared for
U.S. EPA and the general public. In processing closeto 700 Title V permits, we received less
than 10 comments from citizens concerning SBs. To ask an agency to spend moretime to expand
the content of the SB, would force valuable resourcesto be redirected from permit preparation to
SB preparation. Wefail to see any positive benefit from such areallocation of resources.

OIG Response:

Please note our responses on SBs provided above. We agree that an EPA nationwide guidance
document or rule has not been issued that would provide minimum SB requirements and we
have, therefore, recommended that EPA provide such guidance or rule. In our report, we
identified missing elements in Ohio SBs that were recommended in Region 5's guidance
document. We also identified missing SB elements for three other States and noted that there are
inconsistencies among the SBs prepared by each State. We believe that key content of SBs should
be consistent nationwide. We disagree with Ohio EPA on the value of Sbs, i. e., we believe that
they are very useful, necessary tools which aid in the understanding of Title V permits. In our
review of permits among three of the four States, the accompanying SBs were very effective aids
in our understanding and review of the permits. On page 75 of the report we noted Ohio EPA’s
disagreement over SBs relative to the issue concerning the assertion of reallocation of
resources. We believe adequate SBs are necessary and that the resources necessary to construct
these SBs are justified. Further, the other three states’ permit programs we reviewed with more
comprehensive SBs did not provide any indication of any significant resource reallocation
experiences, nor did we receive information that any other permitting authority had such
concerns.

In summary, Ohio EPA appreciates the opportunity to submit comments on the draft OIG Title
V evaluation report. We hope that the report is used by U.S. EPA and permitting authorities to
refine and enhance implementation of the Title V permit program, and assists the public in
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understanding the complex issues associated with implementing this very important federal
program.

Sincerdy,

Bob Hodanbosi, Chief
Division of Air Pollution Control

cC: Mike Hopkins, DAPC/Permitting
Jim Orlemann, DA PC/Enforcement
Mike Ahern, DAPC/PIDM
Jeanne Mallett, OEPA Lega
Sam Portanova, U.S. EPA/Region 5
Genevieve Damico, U.S. EPA/Region 5
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Appendix |

Distribution

EPA Headquarters

Acting Administrator (1101A)

Agency Followup Official (the CFO) (2710A)

Agency Followup Coordinator (2724A)

Genera Counsel, Office of General Counsel (4010A)

Associate Administrator for Congressiona and Intergovernmental Relations (1301A)
Associate Administrator for Public Affairs (1101A)

Assistant Administrator for Air and Radiation (6101A)

Audit Followup Coordinator, Office of Air and Radiation (6102A)

Acting Assistant Administrator for Enforcement and Compliance Assurance (2201A)
Audit Followup Coordinator, Office of Enforcement and Compliance Assurance (2201A)
Director, Office of Regiona Operations (1108A)

Director, Office of Air Quality Planning and Standards (C404-04)

Deputy Director, Office of Air Quality Planning and Standards (C404-04)

Audit Liaison, Office of Air Qudity Planning and Standards (C404-2)

Acting Deputy Assistant Administrator for Science (8105R)

Inspector General (2410)

EPA Regions

Regional Administrators

Regional Air Program Directors
Regional Audit Followup Coordinators
Regiond Public Affairs Offices

State Permitting Authorities
New Y ork
North Carolina

Ohio
Texas
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