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December 15, 2000

Sec. 112 WET WEATHER WATER QuALITY. (a)
COMBINED SEWER OVERFLOWS.—Section 402 of
the Federal Water Pollution Control Act (33
U.5.C. 1342} is amended by adding at the end
the following:

"'{gq) COMBINED SEWER OVERFLOWS.—

(1) REQUIREMENT FOR PERMITS, ORDERS, AND
DECREES.—Each permit, order, or decree issued
pursuant to this Act after the date of enactment
of this subsection for & discharge from a munic-
ipal combined storm and sanitary sewer shall
conform to the Combined Sewer Overflow Con-
trol Policy signed by the Administrator en April
11, 1994 (in this subsection referred to as the
'CS0 control policy’)

"'(2) WATER QUALITY AND DESIGNATED USE RE-
VIEW GUIDANCE.—Not later than July 31, 2007,
and after providing notice and opportunity for
public comment. the Administrator shall issue
guidance to facilitate the conduet of water qual-
ity and designated use reviews for municipal
combined sewer overflow receiving waters.

"'(3) REPORT.—Not later than September 1,
2001, the Administrator shall trapsmit to Con-
gress a repert on the progress made by the Envi-
ronmental Protection Agency, States, and mu-
nicipalities in implementing and enforcing the
CS0 control policy."".

(b) WET WEATHER PILOT PROGRAM.—Title | of
the Federal Water Pollution Control Act (33
U.5.C. 1257 et seq.} is amended by adding at the
and the following:

“SEC. 121. WET WEATHER WATERSHED PILOT
PROJECTS.

"“(a) IN GENERAL.—The Administrator, in co-
ordination with the States, may provide tech-
nical assistance and grants for treatment works
to carry out pilot projects relating to the fol-
lowing areas of wet weather discharge control:

(1} WATERSHED MANAGEMENT OF WET WEATH-
ER DISCHARGES.—The management of municipal
combined sewer overflows, sanftary sewer over-
flows, and stormwater discharges, on an inte-
grated watershed or subwatershed basis for the
pur; of demonstrating the effsctivensss of a
unified wet weather approach.
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""(2) STORMWATER BEST MANAGEMENT PRAC-
TICES.—The control of poliutants from murnic-
ipal separate storm sewer systems for the pur-
pose of demonstrating and determining controls
that are cost-effective and that use innovative
technologies in reducing such pollutants from
stormwater discharges.

"'{b) ADMINISTRATION.—The Administrator, in
coordination with the States, shall provide mu-
nicipalities participating in a pffot project under
this section the ability to engage in innovative
practices, including the ability to unify separate
wet weather control efforts under a single per-
mit.

() FUNDING.—

(1) IN GENERAL.—There is authorized to be
appropriated to carry out this section $10,000,000
for fiscal year 2002, $15.000.000 for fiscal year
2003, and 220,000,000 for fiscal year 2004. Such
funds shall remain available until axpended,

“(2) STORMWATER.—The Administrator shall
make avallable not less than 20 percent of
amounts appropriated for a fiscal year pursuant
to this subsection to carry out the purposes of
subsection (a)(2).

"'(3) ADMINISTRATIVE EXPENSES.—The Admin-
istrator may retain not to exceed 4 of
any amounts appropriated for g fiscal year pur-
suant to this subsection for the reasonable and
necessary costs of administering this section,

"'(d) REPORT TO CONGRESS.—Not later than 5
years after the date of enactment of this section,
the Administrator shall transmit to Congress a
report on the resuits of the pilot projects con-
ducted under this section and their possible ap-
plication nationwide. .

{c) SEWER OVERFLOW CONTROL GRANTS.— Title
11 of the Federal Water Pollution Control Act
{33 LL5.C. 1342 et seq.) is amended by adding at
the end the following:

“SEC. 221. SEWER OVERFLOW CONTROL GRANTS.

“'(a) IN GENERAL.—In any fiscal year in which
the Administrator has available for obligation at
least $1,350,000,000 for the purposes of section
6071—

(1) the Administrator may make grants to
States for the purpose of providing grants to a
municipality or municipal entity for planning.
design, and construction of treatment works fo
intercept, transport, control, or treat municipal
combined sewer overflows and sanitary sewer
overflows; and

{2} subject to subsection (g), the Adminis-
trator may make & direct grant to & munici-
pality or municipal entity for the purposes de-
scribed in paragraph (1).

"{b} PRIORITIZATION.—In  selecting  from
among municipalities applying for grants under
subsection (a), a State or the Administrator
shall give priority to an applicant that—

“(1) is a municipality that is a financially dis-
tressed community under subsection (c);

"(2) has implemented or is complying with an
implementation schedule for the 8 minimum con-
trols specified in the CS0 control policy referred
to In section 402(q1) and has begun imple-
menting & fong-term municipal combined sewer
overflow control plan or a separate sanitary
sewer overflow control plan,; or

"'(3) is requesting a grant for a project that is
on a State’s intended use plan pursuant to sec-
tion 606(c); or

"'(4) is an Alaska Native Village.

"(c) FINANCIALLY DISTRESSED COMMUNITY.—

(1) DEFINITION.—In subsection (b), the term
‘financially distressed community’ means a com-
munity that meets affordability criteria estab-
lished by the State in which the community is
focated, if such criteria are developed after pub-
lic review and comment.

"'(2) CONSIDERATION OF IMPACT ON WATER AND
SEWER RATES.—In determining if a community is
a distressed community for the purposes of sub-
section (bB), the State shall consider, a
ather factors, the extent to which the rate of
growth of a community’s tax base has beer his-
torically slow such that implementing a plan de-
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seribed in subsection (b}(2) would result in a sig-
nificant increase in arny water or sewer rate
charged by the community's publicly owned
wastewater treatment facility.

“'(3) INFORMATION TO ASSIST STATES.— The Ad-
ministrator may publish information to assist
States in establishing affordability criteria
under paragraph (1).

"'(d) CosT SHARING.—The Federal share of the
cost of activities carried out using amounts from
a grant made under subsection (a) shall be not
fess than 55 percent of the cost. The non-Fed-
eral share of the cost may include, in arny
amount, public and private funds and in-kind
services, and may include, notwithstanding sec-
tion 603fh), financial assistance, including
loans, from a State water pollution control re-
volving fund.

“fe) ADMINISTRATIVE REPORTING REQUIRE-
MENTS,—If & project receives grant assistance
under subsection (a) and loan assistance from a
State water pollution control revolving fund and
the loan assistance is for 15 percent or more of
the cost of the project, the project may be ad-
ministered in accordance with State water pol-
fution control revolving fund administrative re-
porting requirements for the purposes of stream-
lining such requirements.

"(f) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to carry
out this section $750,000,000 for each of fiscal
Yyears 2002 and 2003. Such sums shall remain
available until expended,

"'(g) ALLOCATION OF FUNDS.—

(1) FISCAL YEAR 2002.—Subject to subsection
th). the Administrator shall use the amounts ap-
propriated to carry out this section for fiscal
year 2002 for making grants to municipalities
and municipal entities under subsection (a){2),
in accordance with the criteria set forth in sub-
section (b).

“(Z) FISCAL YEAR 2003.-~Subject to subsection
{h). the Administrator shall use the amournts sp-
propriated to carry out this section for fiscal
year 2003 as follows:

"(A}) Not to exceed $250,000,000 for making
grants to municipalities and municipal entities
under subsaction (a)(2), in accordance with the
criteria set forth In subsection (b).

"{B) All remaining amaunts for making grants
to States under subsection {a)(1), in accordance
with a formula to be established by the Adminis-
trator, after providing notice and an oppor-
tunity for public comment, that allocates to
each State a proportional share of such amounts
based on the total needs of the State for murnic-
ipal combined sewer overflow controls and sani-
tary sewer overflow controls identified in the
most recent survey conducted pursuant to sec-
tion §16(b)(1).

"th) ADMINISTRATIVE EXPENSES.—Of the
ameunts appropriated to carry out this section
for each fiscal year—

“(1) the Administrator may retain an amount
not to exceed 1 percent for the reasonable and
necessary costs of administering this section;
and

"'{2) the Administrator, or a State. may retain
an amount not to exceed 4 percent of any grant
made te a municipality or municipal entity
under subsection (a), for the reasonable and
necessary costs of administering the grant.

(i) REPORTS.—Not later than December 31,
2003, and periodically thereafter, the Adminis-
trator shall transmit to Congress a report con-
taining recommended funding levels for grants
under this section. The recommended funding
levels shall be sufficient to ensure the continued

ipeditious impl nation of municipal com-
bined sewer overflow and sanitary sewer over-
flow controls nationwide. "',

{d) INFORMATION ON CSOS AND §505.—

{1) REPORT TO CONGRESS.—Not later thanm 3
years after the date of enactment of this Act,
the Administrator of the Environmental Protec-
tion Agency shall transmit to Congress a report
summarizing—
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(A) the extent of the human health and envi-
ronmental impacts caused by municipal com-
bined sewer overflows and sanitary sewer over-
flows, including the location of discharges caus-
ing such impeacts, the volume of pollutants dis-
charged. and the constituents discha A

(B) the resources spent by municipalities to
address these impacts; and

{C) an evaluation of the technologies used by
municipalities to address these impacts.

(2)  TECHNOLOGY  CLEARINGHOUSE.—Afler
transmitting a report under paragraph (1), the
Administrater shall maintain a clearinghouse of
cost-effective and efficient technologies for ad-
dressing human health and environmental im-
pacts due to municipal combined sewer over-
flows and sanitary sewer overflows.
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ENVIRONMENTAL PROTECTION extensive input received from key compliance with the CWA, including

AGENCY stakeholders during a n ated policy compliance with water qu.nlity

(FRL4732-7) dialogue. The CSO olders standards and protection of designated
included mp{:lesnnuum from saulates. uses. Once !helinng-term CSO control

Combined Sewer Overflow environmental groups, munici plans are completed, permittees will be

Control Policy et organizations and others. The negotiated responsible to implement the plans'
dialogue was conducted during recommendations as soon as

AGENCY: Environmental Protection Summer of 1992 by the Office of Water  practicable.

Agency (EPA). and the Office of Water's Management State water quality standards

ACTION: Final policy. Advisory Group. The enforcement authorities will be i.nvol\rad in the long-

SUMMARY: EPA has issued a national
policy statement entitled “Combined
Sewer Overflow (CSO) Control Policy.”
This policy establishes a consistent
national ap for controlling

m CSOs to the Nation's
waters the National Pollutant
Discharge Elimination System (NPDES)
permit program.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Lape, Office of Wastewater
Enforcement and Compliance, MC—
4201, U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460, (202) 260-7361.
wmm*ran\' INFORMATION: The main

of the CSO Control Policy are
to ) nbonla on the Environmental
's (EPA’s) National

CSO Cmtml Strategy published on
September 8, 1989, at 54 FR 37370, and
to expedite compliance with the
requirements of the Clean Water Act
[CWASJ. Whﬂehll:;plemlenetgliion of the
1989 Strat resulted in progress
toward con?olllng CS0s, signl;ﬁcant
public health and water quality risks

remain.
This Policy |§ rovides guidume to
permittees with CS0s, NPDE

authorities and State water ql.lalily
standards authorities on coordinating
the , selection, and
implementation of CSO controls that
meet the requirements of the CWA and
allow for public involvement during the
decision-making process.

Contained in the Policy are pmv:swns
for developing appropriate, site-s|
NPDES permit requirements for
combined sewer systems (CSS) that
overflow as a result of wet weather
events. For example, the Policy lays out
two alternative approach
“‘demonstration” and the
“presumption'" approaches—that
provide communities with targets for
CSO controls that achieve compliance
with the Act, particularly protection of
water quality and designated uses. The
Policy also includes enforcement
initiatives to require the immediate
elimination of overflows that occur
du.rins dry weather and to ensure that

SJCWA requirements are
mmp]iad with as soon as practicable.

permitting provisions of the
Policy were developed as a result of

initiatives, including one which is
underway to address CSOs during dry
weather, were developed by EPA's
Office of Water and Office of
Enforcement.

EPA issued a Notice of Availability on
the draft CSO Control Policy on January
19, 1993, (58 FR 4994) and requested
comments on the draft Policy by March
22, 1993. Approximately forty-one sets
of written comments were submitted by
a variety of interest groups including
cities and municipal groups,
environmental groups, States,
professional organizations and others.
All comments were considered as EPA
prepared the Final Policy. The public
comments were largely supportive of
the draft Policy. EPA received broad
endorsement of and support for the key
principles and provisions from most
commenters. Thus, this final Policy
does not include s.ignlﬂcanl changes to
the major provisions of the draft Poli
but rather, it includes clarification an
better explanation of the elements of the
Policy to address several of the
questions that were raised in the
comments. Persons wishing to obtain
cupiu of I::‘fublic comments or EPA’s

ysis of the comments may
write or call the EPA contact person.

The CSO Policy represents a
comprehensive national strategy to
ensure that municipalities, permitting
authorities, water quality standards
authorities and the public engage in a
comprehensive and coordinat
planning effort to achieve cost effective
CSO controls that ultimately meet

propriate health and environmental

ves. The Policy recognizes the
site-specific nature of CSOs and their
impacts and provides the nwem
flexibility to tailor controls to |
situations. Major elements of the Policy
ensure that CSO controls are cost
effective and meet the objectives and
m%-ifemmls of the CWA.

major provisions of the Policy are
as follows.

CSO permittees should immediately
undertake a process to accurately
characterize their CSS and CSO
discharges, demonstrate implementation
of minimum technology-based controls
identified in the Pnl.h:{. and develop
long-term 'CSO control plans which

valuate alternatives for attaining

term CSO control planning effort as
well. The water quality standards
authorities will help ensure that
development of the CSO permittees’
long-term CSO control plans are
coordinated with the review and
possible revision of water quality
standards on CSO-impacted waters.

N'ng?;mthmﬁu will issue/reissue
orm permits, as appropriate, to
require oomphmoo wﬂi the tachnology-
based and water '1
requirements of the CWA After
completion of the long-term CSO
control plan, NPDES permits will be

or modified to in te the

additional requirements specified in the
Policy, such as performance standards
for the selected controls based on
average design conditions, a post-
construction water quality assessment
me. monitoring for compliance
with water quality standards, and a

ner clause authorizing the NPDES
authority to reopen and modify the
permit if it is determined that the CSO
controls fail to meet water quality
standards or protect designated uses.
NPDES authorities should commence
enforcement actions against permittees
that have CWA violations due to CSO
discharges during dry weather. In
addition, NPDES authorities should
ensure the implementation of the
minimum t ology-based controls
and incorporate a schedule into an
appropriate enforceable mechanism,
with appropriate milestone dates, to.
implement the required long-term CSO
control plan. Schedules for
implementation of the long-term CSO
control plan may be phased based on
the relative importance of adverse
impacts upon water quality standards
and designated uses, and on a

ttee's financial capability.

EPA is developing extensive guidance
to support the Policy and will announce
the availability of the guidances and
other outreach efforts through various
means, as they become a le. For
example, EPA is pre guidance on
the nine minimum controls,
characterization and monitoring of
CS0s, development of long-term CSO
control lam and financial capability.

be expected to comply
with any mdsung CSO-related
requirements in NPDES permits,
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consent decrees or court orders unless
revised to be consistent with this Policy.
The policy is organized as follows:
L Introduction
A. Purpose and Principles
B. miuﬂon of Policy
c on Current CSO Control Efforts
D. Small System Considerations
E knrlmnhlim Responsibilities
F. Policy Dcvelo);ment
1. EPA Objectives for Permittees
A. Overview
B. Implementation of the Nine Minimum
Controls
C. Long-Term CSO Control Plan
1. Characterization, Monitoring, and
Modeling of the Combined Sewer
Systems
2. Public Participation
3. Consideration of Sensitive Areas
4. Evaluation of Alternatives
5. Cost/Performence Consideration
6. Operational Plan
7. Maximizing Treatment at the Existing
POTW Treatment Plant
8. Implementation Schedule
9. Post-Construction Compliance
Monito
[IL. Coordination With State Water Quality
Standards
A. Overview
B. Water Qlull}y Standards Reviews
IV. Expectations for Permitting Authorities
A. Overview
B. NPDES Permit Requirements
1. Phase | Permits—Requirements for
Demonstration of the Nine Minimum
Controls and Devel nt of the Long-
Term CSO Control ;ﬂ:ﬂ
2. Phase [l Permits—Requirements for
Implementation of a Long-Term CSO
Control Plan
3. Phasing Considerations
V. Enfore and Compliance
A. Overview
B. Enforcement of CSO Dry Weather

Discharge Prohibition
C. Enforcement of Wet Weather CSO

irements
1.2::?:@.:“ for Compliance With Phase
I Permits

2. Enforcement for Compliance With Phase
11 Permits
D. Penalties

List of Subjects in 40 CFR Part 122
Water pollution control.
Authority: Clean Water Act, 33 U.S.C. 1251
el seq.
Dated: April &, 1984.
Carol M. Browner,
Administrator.

Combined Sewer Overflow (CSO)
Control Policy

L Introduction

A. Purpose and Principles

The main purposes of this Policy are
to elaborate on EPA's National
Combined Sewer Overflow (CSO)
Control Strategy published on
September 8, 1989 at 54 FR 37370 (1989

Strategy) and to expedite compliance
w‘ll.hevg requirements of the Clean
Water Act (CWA). While
mmm tation of !hm Strategy has
in controlling
CS0s, sipm:uw quality risks
remain.
A combined sewer system (CSS) isa
wastewater collection system owned
a State or municipality (as defined by
section 502(4) of the CWA) which
conveys sanitary wastewaters (domestic,
commercial and industrial wastewaters)
and storm water through a single-pipe
system to a Publicly Owned Treatment
Works (POTW) Treatment Plant (as
defined in 40 CFR 403.3(p)). A CSO is
the discharge from a CSS at a point prior
to the POTW Treatment Plant. CSOs are
point sources subject to NPDES permit
uirements including both
:mmolugy-bawd and water quality-
based requirements of the CWA. CSOs
are not subject to secondary treatment
uirements applicable to POTWs.
consist of mixtures of domestic
sewage, industrial and commercial
waslewaters, and storm water runoff.
CSO0s often contain high levels of
suspended solids, pathogenic
microorganisms, toxic pollutants,
floatables, nutrients, o?'sen-deman
organic compounds, oil and , an
other pollutants, CSOs can um”
e ces of water quality standards
(WQs). Such exceedances may pose
risks to human health, threaten aquatic
life and its habitat, and impair the use
and enjoyment of the Nation's

waterways.
This Policy is intended to provide
guidance to ttees with CSOs,

National Pollutant Di

Elimination System (NPDES) permitting

authorities, State water quality

standards authorities m‘a enforcement
authorities. The purpose of the Policy is
to coordinate the planning, selection,
design and implementation of CSO

man; ent practices and controls to

meet the requirements of the CWA and

to involve the public fully during the
decision making process.

This Policy reiterates the objectives of
the 1989 Strategy:

1. To ensure that if CSOs occur, they are
only as a result of wet weather:

2. To bring all \ivnut \::ttherCﬁ]SlO "
discharge ts into compliance wi
the mm:ln.mzﬁ'tl -based and water
quality- requirements of the
CWA; and

3. To minimize water quality, aquatic
biota, and human health impacts from
CS0s.

This CSO Control Policy represents a
comprehensive national strategy to

ensure that municipalities, permitting

authorities, water quality standards

authorities and the public ina

comprehensive and coordinat

planning effort to achieve cost-effective

CSO controls that ultimately meet

appropriate health and environmental
jectives and requirements. The Policy

recognizes the site-specific nature of

CSO0s and their imguctn and provides

the necessary flexibility to tailor

controls to local situations. Four key
pﬂndﬂu of the Policy ensure that CSO
controls are cost-effective and meet the
objectives of the CWA. The key
principles are:

1. Providing clear levels of control that
would be presumed to meet
agpmpriuts health and environmental
objectives;

2. Providing sufficient flexibility to
municipalities, especially financially
disadvantaged communities, to
consider the site-specific nature of
CS50s and to determine the most cost-
effective means of reducing pollutants
and meeting CWA objectives and

uirements;

3. Allowing a phased approach to
implementation of controls
considering a community’s financial
capability; and

4. Review and revision, as appropriate,
of water quality standards and their
implementation procedures when
developing CSO control plans to
reflect the site-specific wet weather
impacts of CSOs.

This Policy is being issued in support
of EPA’s regulations and policy
initiatives. This Policy is Agen.
guidance only and does not lish or
affect rights or obligations. It does
not establish a binding norm and is not
finally determinative of the issues
addressed. Agency decisions in any
particular case will be made by applying
the law and regulations on the basis of
specific facts when permits are issued.
The Administration has recommended
that the 1994 amendments to the CWA
endorse this final Policy.

B. Application of Policy

The permitting provisions of this
Policy apply to all CSSs that overflow
as a result of storm water flow,
including snow melt runoff (40 CFR
122.26(b)(13)). Discharges from CSSs
during dry weather are prohibited by
the CWA. Accordingly, the
provisions of this Policy do not apply to
CsOs d dry weather. Dry weather
flow is the flow in a combined sewer
that results from domestic sewage,
groundwater infiltration, commercial
and industrial wastewaters, and any
other non-precipitation related flows
(e.g., tidal infiltration). In addition to
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the permi rovisions, the
Ehfmoam:gfaa:d Compliance section of
this Policy describes an enforcement
initiative Lﬂng developed for overflows
that occur d dry weather.
Consistent with the 1989 Strategy, 30
States that submitted CSO permitting
strategies have received EPA approval
or, in the case of one State, conditional
approval of its strategy. States and EPA
Regional Offices should review these
stralegies and negotiate appropriate
revisions to them to implement this
Policy. Permitting authorities are
encouraged to evaluate water pollution
control needs on a watershed
management basis and coordinate CSO
control efforts with other point and
nonpoint source control activities.

C. Effect on Current CSO Control Efforts

EPA izes that extensive work
has been done by many Regions, States,
and municipalities to abate CSOs. As
such, portions of this Policy may
already have been addressed by
permittees’ previous efforts to control
CSOs. Therefore, portions of this Policy
may not apply, as determined by the

rmillln‘f authority on a case-by-case

is, under the following
circumstances:

1. Any permittee that, on the date of
publication of this final Policy, has
completed or substantially completed
construction of CSO control facilities
that are designed to meet WQS and
E:tocl designated uses, and where it

been determined that WQS are
being or will be attained, is not covered
by the initial planning and construction
provisions in this Policy; however, the
operational plan and post-construction
monitoring provisions continue to
apply. If, after monitoring, it is
determined that WQS are not being
attained, the permittee should be
required to submit a revised CSO
control plan that, once implemented,
will attain WQS.

2. Any permittee that, on the date of
publication of this final Policy, has
substantially developed or is
implementing a CSO control program
pursuant to an existing permit or
enforcement order, and such program is
considered by the NPDES permitting
authority to be adequate to meet WQS
and protect designated uses and is
reasonably equivalent to the treatment
objectives of this Policy, should
complete those facilities without further
Elmning activities otherwise expected
'g this Policy. Such programs, however,

ould be reviewed and modified to be
consistent with the sensitive area,
financial capability, and post-
construction monitoring provisions of
this Policy.

3. Any permittee that has previously
constructed CSO control facilities in an
effort to comply with WQS but has
failed to meet such applicable standards
or to protect designated uses due to
remaining CSOs may receive
consideration for such efforts in future
permits or enforceable orders for long-
term CSO control planning, design and
implementation.

the case of any ongoing or
substantially completed CSO control
effort, the NPDES permit or other
enforceable mechanism, as appropriate,
should be revised to include all
appropriate permit requirements
consistent with Section IV.B. of this
Policy.
D. Small System Considerations

The scope of the long-term CSO
control plan, including the
characterization, monitoring and
modeling, and evaluation of alternatives

ortions of this Policy may be difficult

or some small CSSs. At the discretion
of the NPDES Authority, jurisdictions
with populations under 75,000 may not
need to complete each of the formal
steps outlined in Section II.C. of this
Policy, but should be required through
their permits or other enforceable
mechanisms to comply with the nine
minimum controls (IL.B), public
participation (II.C.2), and sensitive areas
(I1.C.3) portions of this Policy. In
addition, the permittee may propose to
implement any of the criteria contained
in this Policy for evaluation of
alternatives described in I1.C.4.
Followinngapprnval of the proposed
plan, such jurisdictions should
construct the control projects and
propose a monitoring program sufficient
to determine whether WQS are attained
and designated uses are protected.

In developing long-term CSO control
plans based on the small system
considerations discussed in the

receding ph. permittees are
encouraged to discuss the scope of their
long-term CSO control plan with the
WQS authority and the NPDES
authority. These discussions will ensure
that the plan includes sufficient
information to enable the permitting
authority to identify the appropriate
CSO0 controls.

E. Implementation Responsibilities

NPDES authorities (authorized States
or EPA Regional Offices, as appropriate)
are responsible for implementing this
Policy. It is their responsibility to assure
that CSO permittees develop long-term
CSO control plans and that NPDES
permits meet the requirements of the
CWA. Further, they are responsible for
coordinating the review of the long-term

CSO control plan and the development
of the permit with the WQS authority to
determine if revisions to the WQS are
:Ippmpﬂnte. In addition, they should
etermine the appropriate vehicle (i.e.,
permit reissuance, information request
under CWA section 308 or State
equivalent or enforcement action) to
ensure that compliance with the CWA is
achieved as soon as practicable.
Permittees are responsible for
documenting the implementation of the
nine minimum controls and developing
and implementing a long-term CSO
control plan, as described in this Policy.
EPA recognizes that financial
considerations are a major factor
affecting the implementation of CSO
controls. For that reason, this Policy
allows consideration of a permittee’s
financial capability in connection with
the long-term CSO control planning
effort, WQS review, and negotiation of
enforceable schedules. However, each
permittee is ultimately responsible for
aggressively pursuing financial
arrangements for the implementation of
its long-term CSO control plan. As part
of this effort, communities should apply
to their State Revolving Fund program,
or other assistance programs as
appropriate, for financia) assistance.

‘A and the States will undertake
action to assure that all permittees with
CSSs are subject to a consistent review
in the permit development process,
have it requirements that achieve
compliance with the CWA, and are
subject 1o enforceable schedules that
require the earliest practicable
compliance date considering physical
and financial feasibility.

F. Policy Development

This Policy devotes a separate section
to each step involved in developing and
implementing CSO controls. This is not
to imply that each function occurs
separately. Rather, the entire
surrounding CSO controls, community
planning, WQS and permit
development/revision, enforcement/
compliance actions and public
partlciratiun must be coordinated to
control CSOs effectively. Permittees and
permitting authorities are encouraged to
consider innovative and alternative
:‘;:Elmnches and technologies that

ieve the objectives of this Policy and
the CWA.

In developing this Policy, EPA has
included information on what

ible parties are ed to
accomplish. Subsequent documents will
provide additional guidance on how the
objectives of this Policy should be met.
These nts will provide further
guidance on: CSO permit writing, the
nine minimum controls, long-term CSO
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control plans, financial capability,
sewer system characterization and
receiving water monitoring and
modeling, and application of WQS to
CSO-impacted waters. For most CSO
control efforts however, sufficient detail
has been included in this Policy to
begin immediate implementation of its
provisions.

II. EPA Objectives for Permittees
A. Overview

Permittees with CSSs that have CSOs
should immedistely undertake a process
to accurately characterize their sewer
systems, to demonstrate implementation
of the nine minimum controls, and to
develop a long-term CSO control plan.

B. Implementation of the Nine
Minimum Controls

Permittees with CSOs should submit
appropriate documentation
demonstrating implementation of the
nine minimum controls, including any
proposed schedules for completing
minor construction activities. The nine
minimum controls are:

1. Proper operation and regular
maintenance programs for the sewer
system and the CSOs;

2. Maximum use of the collection
system for storage;

3. Review and modification of
pretreatment requirements to
CSO impacts are minimized;

4. Maximization of flow to the POTW
for treatment;

5. Prohibition of CSOs during dry
weather;

6. Control of solid and floatable
materials in CSOs;

7. Pollution prevention;

8. Public notification to ensure that the
public receives adequate notification
of E:SD occurrences and CSO impacts;
an

9. Monitoring to effectively characterize
CSO0 impacts and the efficacy of CSO
controls.

Selection and implementation of
actual control measures should be based
on site-specific considerations including
the specific C55's characteristics
discussed under the sewer system
characterization and monitoring
portions of this Policy. Documentation
of the nine minimum controls may
include operation and maintenance
plans, revised sewer use ordinances for
industrial users, sewer system

on reports, infiltration/inflow
studies, pollution prevention programs,
public notification plans, and facility
plans for maximizing the capacities of
the existing collection, storage and
treatment systems, as well as contracts
and schedules for minor construction

programs for impmvl'lig the existing

8 's operation. rmittee
uzou.ld also submit any i’.lsurmntion or
data on the degree to which the nine
minimum controls achieve compliance

with water quality standards. These data

and information should include results
made available through monitoring and
modeling activities done in conjunction
with the development of the long-term
CS0 control plan described in this
Policy.

This documentation should be
submitted as soon as practicable, but no
later than two years after the
requirement to submit such

documentation is included in an NPDES

permit or other enforceable mechanism.
Implementation of the nine minimum
controls with apiropriate
documentation should be completed as
soon as practicable but no later than
January 1, 1997. These dates should be
included in an appropriate enforceable
mechanism.

Because the CWA requires immediate
compliance with technology-based
controls (section 301(b)), which on a
Best Professional Judgment basis should
include the nine minimum controls, a
compliance schedule for implementing
the nine minimum controls, if
necessary, should be included in an
appropriate enforceable mechanism.

C. Long-Term CSO Control Plan

Permittees with CSOs are responsible
for developing and implementing long-
term CSO control plans that will
ultimately result in compliance with the
requirements of the CWA. The long-
term plans should consider the site-
specific nature of CSOs and evaluate the
cost effectiveness of a range of control
options/strategies. The development of
the long-term CSO control plan and its
subsequent implementation should also
be coordinated with the NPDES
authority and the State authority
responsible for reviewing and revising
the State's WQS. The selected controls
should be designed to allow cost
effective expansion or cost effective
retrofitting if additional controls are
subsequently determined to be
necessary to meet WQS, including
existing and designated uses.

This policy identifies EPA's major
objectives for the long-term CSO control
plan. Permittees should develop and
submit this long-term CSO control plan
as soon as practicable, but generally
within two years after the z:t.; of the
NPDES permit provision, Section 308
information request, or enforcement
action g the permittee to
develop ulgla.n. NPDES authorities
may establish a longer timetable for
completion of the long-term CSO

control plan on a case-by-case basis to
account for site-specific factors which
may influence the complexity of the
planning process. Once upon,
these dates should be included in an
appropriate enforceable mechanism.

EPA expects each long-term CSO
control plan to utilize appropriate
information to address the following
minimum elements. The Plan should
also include both fixed-date project
implementation schedules (which may
be phased) and a financing plan to
design and construct the project as soon
as practicable. The minimum elements
of the long-term CSO control plan are
described below.

1. Characterization, Monitoring, and
Modeling of the Combined Sewer
System

In order to design a CSO control plan
adequate to meet the requirements of
the CWA, a permittee should have a
thorough understanding of its sewer
system, the response of the system to
various precipitation events, the
characteristics of the overflows, and the
water quality impacts that result from
CS0s. The permittee should adequately
characterize through monitoring,
modeling, and other means as
appropriate, for a range of storm events,
the response of its sewer system to wet
weather events including the number,
location and frequency of CSOs,
volume, concentration and mass of
pollutants discharged and the impacts
of the CSOs on the receiving waters and
their designated uses. The permittee
may need to consider information on
the contribution and importance of
other pollution sources in order to
develop a final plan designed to meet
water quality standards. The purpose of
the system characterization, monitoring
and modeling program initially is to
assist the permittee in developing
appropriale measures to implement the
nine minimum controls and, if

necessary, to support davaloE:ant of

the long-term CSO control . The
monitoring and modeling also will
be used to evaluate the expected

effectiveness of both the nine minimum
controls and, if necessary, the long-term
CSO controls, to meet WQS.

The major elements of a sewer system
characterization are described below.

a. Rainfall Records—The permittee
should examine the complete rainfall
record for the geographic area of its
existing CSS using sound statistical
procedures and best available data. The
permittee should evaluate flow
variations in the receiving water body to
correlate between CSOs and receiving
water conditions.
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b. Combined Sewer System
Charactarization—The permittee should
evaluate the ml.hm extent of 1.:1"
sewer lf'ﬂﬂ evaluation
available sewer mufﬁ records, field
inspections and other activities
necessary to understand the number,
location and frequency of overflows and
their location relative to sensitive areas
and to pollution sources in the
collection system, such as indirect
significant industrial users.

c. CSO Monitoring—The permittee
should develop a comprehensive,
representative monito rogram that
measures the frequency, duration, flow

rate, volume and pollutant
concentration of CSO and
assesses the impact of the on the
recei waters. The monitoring

rogram should include necessary CSO
sﬂ!Iuant and ambient in-stream
monitoring and, where appropriate,
other monitoring protocols such as
biological assessment, toxicity testing
and sediment un‘lip ‘!;:o?ilndng "
parameters shoul ude, for example,
oxygen demanding pollutants, nutrients,
toxic pollutants, ent
contaminants, pathogens,
bacteriological indicators (e.g.,
Enterococcus, E. Coli), and toxicity. A
representative sample of overflow
points can be selected that is sufficient
to allow characterization of CSO

i and their water quality
impacts and to facilitate evaluation of
control plan alternatives.

d. Modeling—Modeling of a sewer
system is recognized as a valuable tool
for predicting sewer system response to
various wet weather events an
assessing water quality impacts when
evaluating different control strategies
and alternatives. EPA supports the
proper and effective use of models,
where appropriate, in the evaluation of
the nine minimum controls and the
development of the long-term CSO
control plan. It is also recognized that
there are many models which may be
used to do this. These models range
from simple to complex. Having
decided to use a model, the permittee
should base its choice of a model on the
characteristics of its sewer system, the
number and location of overflow points,
and the sensitivity of the receiving
water body to the CSO di . Use
of models should include appropriate
calibration and verification with field
measurements. The sophistication of the
model should relate to the complexity of
the system to be modeled and to the
information needs associated with _
evaluation of CSO control options and
water quality im EPA believes that
continuous simulation models, using
historical rainfall data, may be the best

way to model sewer systems, CSOs, and
their impacts. Because of the iterative
nature of modeling sewer systems,
CSOs, and their impacts, monitoring
and modeling efforts are complementary
and should be coordinated.

2. Public Participation

In developing its long-term CSO
control plan, the permittee will employ
a public participation %mms that
actively involves the affected public in
the decision-making to select the long-
term CSO controls. The affected public
includes rate payers, industrial users of
the sewer system, persons who reside
downstream from the CSOs, persons
who use and enjoy these downstream
waters, and any other interested
persons.

3. Consideration of Sensitive Areas

EPA expects a permittee’s long-term
CSO0 control plan to give the highest
priority to controlling overflows to
sensitive areas. Sensitive areas, as
determined by the NPDES authority in
coordination with State and Federal
agencies, as appropriate, include
designated Outstanding National
Resource Waters, National Marine
Sanctuaries, waters with threatened or
endangered species and their habitat,
waters with primary contact recreation,
Subl!c drinking water intakes or their

esignated protection areas, and
shellfish beds. For such areas, the long-
term CSO control plan should:

a. Prohibit new or significantly
increased overflows;

b. i. Eliminate or relocate overflows
that discharge to sensitive areas
wherever physically possible and
economically achievable, except where
elimination or relocation would provide
less environmental protection than
additional treatment; or

ii, Where elimination or relocation is
not physically possible and
economically achievable, or would
provide less environmental protection
than additional treatment, provide the
level of treatment for remaining
overflows deemed necessary to meet
WQS for full protection of exi and
designated uses. In any event, the level
of control should not be less than those
described in Evaluation of Alternatives
below; and

¢. Where elimination or relocation has
been Emven not to be physically
possible and economically achievable,
?enn.itﬁ.ng authorities should require,
or each subsequent permit term, a
reassessment based on new or improved
techniques to eliminate or relocate, or
on changed circumstances that
influence economic achievability.

4. Evaluation of Alternatives

EPA euE;cu the long-term CSO
control to consider a reasonable
alternatives. The plan should,
for example, evaluate controls that
would be necessary to achieve zero
overflow events per year, an average of
one to three, four to seven, and eight to
twelve overflow events per year.
Alternatively, the long-term plan could
evaluate controls that achieve 100%
capture, 90% capture, 85% capture,
80% capture, and 75% capture for
treatment. The long-term control plan
should also consider expansion o
POTW secondary and primary capacity
in the CSO abatement alternative
analysis. The analysis of alternatives
should be sufficient to make a
reasonable assessment of cost and
performance as described in Section
I1.C.5. Because the final long-term CSO
control plan will become the basis for
NPDES permit limits and requirements,
the selected controls should
sufficient to meet CWA requirements.

In addition to considering sensitive
areas, the long-term CSO control plan
should adopt one of the following
approaches:

a. “Presumption” Approach

A that meets any of the
m-ite?ia ﬁstad below would be presumed
to provide an adequate level of control
to meet the water quality-based
requirements of the CWA, provided the
permitting authority determines that
such presumption is reasonable in light
of the data and analysis conducted in
the characterization, monitoring, and
modeling of the system and the
consideration of sensitive areas
described above. These criteria are
provided because data and modeling of
wet weather events often do not give a
clear picture of the level of CSO controls
necessary to protect WQS.

i. No more than an average of four
overflow events per year, provided that
the permitting authority may allow up
to two additional overflow events per
year. For the purpose of this criterion,
an overflow event is one or more
overflows from a CSS as the result of a
precipitation event that does not receive
the minimum treatment specified
below; or

ii. The elimination or the capture for
treatment of no less than 85%
volume of the combined sewage
collected in the CSS during
precipitation events on a system-wide
annual average ;or

iii. The elimination or removal of no
less than the mass of the pollutants,
identified as causing water quality
impairment through the sewer system
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characterization, monitoring, and
modeling effort, for the volumes that
would be eliminated or captured for
treatment under paragraph ii. above.
Combined sewer flows remaining after
implementation of the nine minimum
controls and within the criteria
specified at I1.C.4.a.i or ii, should
receive a minimum of:

® Primary clarification (Removal of
floatables and settleable solids may be
achieved by any combination of
treatment technologies or methods that
are shown to be equivalent to primary
clarification.);

s Solids and floatables dis ; and

» Disinfection of effluent, if
necessary, to meet WQS, protect
designated uses and protect human
health, including removal of harmful
disinfection chemical residuals, where
necessary,
b. “Demonstration” Approach

A permittee may demonstrate that a
selected control program, though not
meeting the criteria specified in I.C.4.a.
above is adequate to meet the water
quality-based requirements of the CWA.
To be a successful demonstration, the
permittee should demonstrate each of
the following:

i. The planned control program is
adequate to meet WQS and protect
designated uses, unless WQS or uses
cannot be met as a result of natural
background conditions or pollution
sources other than CSOs;

ii. The CSO discharges remaining
after implementation of the planned
control program will not preclude the
attainment of WQS or the receiving
waters' designated uses or contribute to
their impairment. Where WQS and
designated uses are not met in part
because of natural background
conditions or pollution sources other
than CSOs, a total maximum daily load,
including a wasteload allocation and a
load allocation, or other means should
be used to apportion pollutant loads;

iii. The p]gnned control program will
provide the maximum pollution
mt:luction benefits reasonably attainable;
an

iv. The planned control program is
designed to allow cost effective
expansion or cost effective retrofitting if
additional controls are subsequently
determined to be necessary to meet
WQS or designated uses.

5. Cost/Performance Considerations

The permittee should develop
appropriate cost/performance curves to
demonstrate the relationships among a
comprehensive set of reasonable control
alternatives that correspond to the
different ranges specified in Section

I1.C.4. This should include an analysis
to determine where the increment of
pollution reduction achieved in the
receiving water diminishes compared to
the increased costs. This analysis, often
known as knee of the curve, should be
among the considerations used to help
guide selection of controls.
6. Operational Plan
After agreement between the

permittee and NPDES authority on the
necessary CSO controls to be
implemented under the long-term CSO
control plan, the permittee should
revise the operation and maintenance
program developed as part of the nine
minimum controls to include the
agreed-upon long-term CSO controls,
The revised operation and maintenance

rogram should maximize the removal
of pollutants during and after each

recipitation event using all available

acilities within the collection and
treatment system. For any flows in
excess of the criteria specified at
II.C.4.a.i., ii. or iii and not receiving the
treatment specified in I1.C.4.a, the
operational plan should ensure that
such flows receive treatment to the
greatest extent practicable.

7. Maximizing Treatment at the Existing
POTW Treatment Plant

In some communities, POTW
treatment plants may have primary
treatment capacity in excess of their
secondary treatment capacity. One
effective strategy to abate pollution
resulting from CSOs is to maximize the
delivery of flows during wet weather to

e POTW treatment plant for treatment.
Delivering these flows can have two
significant water quality benefits: First,
increased fows during wet weather to
the POTW treatment plant may enable
the permittee to eliminate or minimize
overflows to sensitive areas; second, this
would maximize the use of available
POTW facilities for wet weather flows
and would ensure that combined sewer
flows receive at least primary treatment
prior to discharge.

Under EPA regulations, the
intentional diversion of waste streams
from any portion of a treatment facility,
including secondary treatment, is a

.EPA b ations at 40
CFR 122.41(m) allow for a facility to
bypass some or all the flow from its
treatment process under specified
limited circumstances. Under the
regulation, the permittee must show that
the was unavoidable to prevent
loss of life, personal injury or severe
property damage, that there was no
feasible alternative to the b; and
that the permittee submitted the
required notices. In addition, the

regulation provides thata b may
be approved only after consideration of
adverse effects.

Normally, it is the responsibility of
the permittee to document, on a case-by-
base basis, compliance with 40 CFR
122.41(m) in order to bypass flows
legally. For some CSO-related permits,
the study of feasible alternatives in the
control plan may provide sufficient
support for the permit record and for
approval of a CSO-related b in the
permit itself, and to define the specific
l:a.ramelm under which a b; can

ly occur. For approval of a CSO-
related bypass, the long-term CSO
control plan, at a minimum, should
provide justification for the cut-off point
at which the flow will be diverted
the secondary treatment portion of the
treatment plant, and provide a benefit-
cost analysis demonstrating that
conveyance of wet weather flow to the
POTW for &:;m treatment is more
beneficial other CSO abatement
alternatives such as storage and pump
back for secondary treatment, sewer
separation, or satellite treatment. Such a
permit must define under what specific
wet weather conditions a CSO-related
bypass is allowed and also specify what
treatment or what monitoring, and
effluent limitations and requirements
agply to the bypass flow. The permit
should also provide that approval for
the CSO-related bypass will be reviewed
and may be modified or terminated if
there is a substantial increase in the
volume or character of pollutants being
introduced to the POTW. The CSO-
related bypass ﬂimviaion in the permit
should also make it clear that all wet
weather flows passing the headworks of
the POTW treatment plant will receive
at least primary clarification and solids
and floatables removal and disposal,
and disinfection, where necessary, and
any other treatment that can reasonably
be provided.

nder this approach, EPA would

allow a permit to authorize a CSO-
related bypass of the secondary
treatment portion of the POTW
treatment plant for combined sewer
flows in certain identified
circumstances. This provision would
apply only to those situations where the
POTW would ordinarily meet the
requirements of 40 CFR 122.41(m) as
evaluated on a case-by-case basis.
Therefore, there must be sufficient data
in the administrative record (reflected in
the permit fact sheet or statement of
basis) supporting all the requirements in
40 CFR 122.41(m)(4) for approval of an
anticipated bypass.

For the purposes of applying this
regulation to CSO permittees, "'severe
property damage” could include
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situations where flows above a certain
level wash out the POTW's

treatment system. EPA further believes
that the feasible alternatives

mrm&ntofthe regulation can be met
if the record shows that the namdﬂ
treatment system is properly operal
and maintained, that the system has
been designed to meet secondary limits
for flows greater than the peak dry
weather flow, plus an ap riate
quantity of wet weather flow, and that
it is either technically or financially
infeasible to provide secon
treatment at the existing facilities for
greater amounts of wet weather flow.
The feasible alternative analysis should
include, for example, consideration of
enhanced primary treatment (e.g.,
chemical uddmon] and non-biological
secondary treatment. Other
supporting a finding of no feasible
alternative may also be available on a
case-by-case basis. As part of its
consideration of pcmible adverse effects
resulting from the bypass, the
permitting nuthnritly should also ensure
that the bypass will not cause
exceedances of WQS.

This Policy does not address the
appropriateness of approving
anticipated bypasses through NPDES
permits in advance outside the CSO
context.

8. Implementation Schedule

The permittee should include all
pertinent information in the long term
control plan necessary to develop the
construction and financing ule for
implementation of CSO controls.
Schedules for implementation of the
CSO controls may be phased based on
the relative importance of adverse
impacts upon WQS and designated
uses, priori ly projects identified in the
long-term plan, and on a permittee's
financial upabi].il

Construction pha.s[ng should
consider:

a. Eliminating overflows that
discharge to sensitive areas as the
highest priority;

. Use im ent;

c. The permittee’s financial capability

including consideration of such factors

as:

i. Median household income;

ii. Total annual wastewater and CSO
control costs per household as a percent
of median household income;

iii. Overall net debt as a percent of
full market property value;

iv. Property tax revenues as a percent
of full market property value;

v. Property tax collection rate;

vi. Unemplo; ent; and

vii. Bond ra

d. Grant and lua.n availability;

e, Previous and current residential,
commercial and industrial sewer user
fe?s 8?]? rate llngln.m*tu.rm. L5

A er viable funding mechanisms
and sources of financing.

9. Post-Construction Compliance
Monitoring Program

The selected CSO controls should
include a post-construction water
quality monitoring program adequate to
verify compliance with water quality
stan and protection of designated
uses as well as to ascertain the
effectiveness of CSO controls. This
water quality compliance monitoring
program should include a plan to be
approved by the NPDES authority that
details the monitoring protocols to be
followed, including the necessary
afguent and ambient li::onltodng and,
where appropriate, other monitclrlns
pmmcog such as biologi
assessments, whole smuant toxicity
testing, and sediment sampling.

IIl. Coordination With State Water
Quality Standards

A. Overview

WQS are State adopted, or Federally
promulgated rules which serve as the
goals for the water body and the legal
basis for the water quah?r -based NPDES
permit requirements under the CWA.
WQS consist of uses which States
designate for their water bodies, criteria
to protect the uses, an anti-degradation
puricy to protect the water quality
improvements gained and other
affecting the implementation of
standards. A primary objective of the
long-term CSO control plan is to meet
WQS, including the designated uses
through reducing risks to human health
and the environment by eliminating,
relocating or controlling CSOs to the
affected waters.

State WQS authorities, NPDES
authorities, EPA regional offices,
permittees, and the public should meet
early and frequently throughout the
long-term CSO control planning
process. Development of the long-term
plan should be coordinated with the
review and appropriate revision of WQS
and implementation procedures on
CSO-impacted waters to ensure that the
long-term controls will be sufficient ln
meet water quality standards. As
these m , participants shn
agree on the information a.nd
analyses needed to support the
development of the long-term CSO
control plan and the review of
applicable WQS, and implementation
procedures, if appropriate. Agreements
should be reached on the monitoring
protocols and models that will be used

olicies

to evaluate the water quality impacts of
the overflows, to analyze the
attainability of the WQS and to
determine the water quality-based
requirements for the permit, Many
opportunities exist for permittees and
States to share information as control
programs are developed and as WQS are
reviewed. Such information should
assist States in dete: the need for
revisions to WQS and implementation
procedures to better reflect the site-

specific wet weather im| of CSOs.
Coordinating the development of the
long-term CSO control plan and the

review of the WQS and implementation

ures provides greater assurance
that the long-term control plan selected
and the limits and requirements
included in the NPDES permit will be
sufficient to meet WQS and to comply
with sections 301(b)(1)(C) and 402(a)(2)
of the CWA.

EPA encourages States and permittees
jointly to sponsor workshops for the
affected public in the development of
the long-term CSO control plan and
during the deve]ogment of appmprinte
rwisions to WQS for
waters. Workshops provide a fomm for
including the public in discussions of
the implications of the proposed long-
term CSO control plan on the water
quality and uses for the receiving water.

B. Water Quality Standards Reviews

The CWA requires States to
periodically, but at least once every
lhm years, hold public hearings for the

of reviewing applicable water

standards and, as appropriate,
modig'l.ng and adopting standards.

States must provide the public an

opportunity to comment on any

pro revision to water quality

standards and all revisions must be

subm.itt;d to EPA for review and
val.

'A regulations and guidance provide
States with the flexibility to adapt their
WQS, and implementation procedures
to reflect site-specific conditions

including those related to CSOs. For
example, a State ma ado% site-specific
criteria for a partic utant if the
State determines that the ntt&speaﬁc
criteria fully protects the designated use
(40 CFR 131.11). In addition, the

tions at 40 CFR 131.10(g), (h), and

(j) specify when and how a designated
use may be modified. A State may
remove a d ted use from its water
quality standards only if the designated
use is not an existing use. An existing
use is a use actually attained in the
water body on or after November 28,
1975. Furthermore, a State may not
remove a designated use that will be
attained by implementing the
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technology-based effluent limits
required under sections 301(b) and 306
of the CWA and by imrlementi.ng cost-
effective and reasonable best
management practices for nonpoint
source controls. Thus, if a State has a
reasonable basis to determine that the
current designated use could be attained
after implementation of the technology-
based controls of the CWA, then the use
e i il
et whether a use is

attainable and prior to removing a
designated use, States must conduct and
submit to EPA a use attainabili
analysis. A use attainability ysis is
a structured scientific assessment of the
factors affecting the use, including the
physical, chemical, biological, and
economic factors described in 40 CFR
131.10(g). As part of the analysis, States
should evaluate whether the designated
use could be attained if CSO controls
were implementad. For example, States
should examine if sediment loadings
&o;n@&coﬂdmduo:fdwum
to 8] vori
biocuhgmjpc‘:‘lmmgoxygen demmd.ln? material
in the effluent or the toxicity of the
effluent could be corrected so as to
reduce the acute or chronic
Bhyslological stress on or

ioaccumulation potential of aquatic
[ isms.

reviewing the attainability of their

WQS and the applicability of their
implementation procedures to CSO-
impacted waters, States are encouraged
to define more explicitly their
recreational and aquatic life uses and
then, if appropriate, modify the criteria
accordingly to protect the designated

uses.

Another option is for States to adopt
partial uses by defining when primary
contact recreation s as swimming
does not exist, such as during certain
seasons of the year in northern climates
or during a particular r:xa of storm

event. In making such adjustments to
their uses, States must ensure that

downstream uses are protected, and that
du.rlnil:har seasons or after the storm
event has passed, the use is fully

protected.

In addition to defining recreational
uses with greater specificity, States are
also encouraged to define the aquatic
uses more precisely. Rather than
“aquatic life use protection,” States
should consider defining the type of
fishery to be protected such as a cold
water fishery (e.g., trout or salmon) or a
warm weather fishery (e.g., bluegill or
large mouth bass). E"E.l,iduy
the type of fishery to be protected may
assist the ittee in enlisting the
suhp;lpon ol citizens for a CSO control
P -

A water quality standard variance
may be appropriate, in limited

circumstances on CSO-impacted waters,

where the State is uncertain as to
whether a standard can be attained and
time is needed for the State to conduct
additional analyses on the attainability

of the standard. Variances are short-term

modifications in water quality
standards. Subject to EPA approval,
States, with their own statutory
authority, may grant a variance to a
specific discharger for a specific
pollutant. The justification for a
variance is similar to that required for
a permanent change in the standard,
although the showings needed are less
rigorous. Variances are also subject to
public participation requirements of the
water quality standards and permits
programs and are reviewable generall
every three years. A variance allows the
CSO permit to be written to meet the
“modified" water quality standard as
analyses are conducted and as progress
is made to improve water quality.
Justifications for variances are the
same as those identified in 40 CFR
131.10(g) for modifications in uses.
States must provide an opportunity for
public review and comment on all
variances. If States use the permit as the
vehicle to grant the variance, notice of
the permit must clearly state that the
variance modifies the State’s water
quality standards. If the variance is
approved, the State appends the
variance to the State's standards and
reviews the variance every three years.

IV. Expectations for Permitting
Authorities
A. Overview

CSOs are point sources subject to
NPDES permit requirements including
both technology-based and water

uality-based requirements of the CWA.
are not subject to secondary
treatment regulations applicable to
publicly owned treatment works
(Montgomery Environmental Coalition
vs. Costle, 646 F.2d 568 (D.C. Cir.
1980)).

All permits for CSOs should require
the nine minimum controls as a
minimum best available technology
economically achievable and best
conventional technology (BAT/BCT)
established on a best professional
judgment (BPJ) basis g;ntha permitting
authority (40 CFR 125.3). Water quality-

based requirements are to be established

based on applicable water quality
standards.

This policy establishes a uniform,
nationally consistent approach to
developing and issuing NPDES permits
to permittees with CSOs. Permits for

CSOs should be developed and issued
expeditiously. A single, system-wide
permit generally should be issued for all
discharges, including CSOs, from a CSS
operated by a single authority. When
diffarent parts of a single CSS are
operated by more than one authority,
permits issued to each authority should
generally require joint preparation and
implementation of the elements of this
Policy and should specifically define
the responsibilities and duties of each
authority. Permittees should be required
to coordinate system-wide
implementation of the nine minimum
controls and the development and
implementation of the long-term CSO
control plan.

The individual authorities are
responsible for their own discharges and

ould cooperate with the permittee for
the POTW receiving the flows from the
CSS. When a CSO is permitted
separately from the POTW, both permits
should be cross-referenced for
informational purposes.

EPA Regions and States should
review the CSO permitting priorities
established in the State CSO Permitting
Strategies developed in response to the
1989 Strategy. Regions and States may
elect to revise these previous priorities.
In setting permi priorities, Regions
and States shnultg]:&ﬂ just focus on
those permittees that have initiated
monito! . When se
priorities, Regions and States should
consider, for example, the known or
potential impact of CSOs on sensitive
areas, and the extent of upstream
industrial user discharges to the CSS.

During the permittee's development
of the long-term CSO control plan, the
permit writer should promote
coordination between the permittee and
State WQS authority in connection with
possible WQS revisions. Once the
permittee has completed development
of the long-term CSO control plan and
has coordinated with the permitting
authority the selection of the controls

to meet the requirements of
the CWA, the permitting authority
should include in an appropriate
enforceable mechanism, requirements
for implementation of the long-term
CSO control plan, including conditions
for water quality monitoring and
operation and maintenance.

B. NPDES Permit Requirements

Following are the major elements of
NPDES permits to implement this
Policy and ensure protection of water

quality.
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1. Phase 1 Permits—Requirements for
Demonstration of Implementation of the
Nine Minimum Controls and
Development of the Long-Term CSO
Control Plan

In the Phase I permit issued/modified
to reflect this Policy, the NPDES
authority should at least require
permittees to:

a. Immediately implement BAT/BCT,
which at a minimum includes the nine
minimum controls, as determined on a
BP]J basis by the permitting authority;

b. Develop and submit a report
documenting the implementation of the
nine minimum controls within two
years of permit issuance/modification;

c. Comply with applicable WQS, no
later than the date allowed under the
State’s WQS, expressed in the form of a
narrative limitation; and

d. develop and submit, consistent
with this Policy and based on a
schedule in an appropriate enforceable
mechanism, a long-term CSO control
plan as soon as practicable, but
generally within two years after the
effective date of the permit issuance/
modification. However, permitting
authorities may establish a longer
timetable for completion of the long-
term CSO control plan on a case-by-case
basis to account for site-specific factors
that may influence the complexity of the
planning process.

The NPDES authority should include
compliance dates on the fastest
practicable schedule for each of the nine
minimum controls in an appropriate
enforceable mechanism issued in
conjunction with the Phase | permit.
The use of enforceable orders is
naceuarﬁ unless Con, amends the
CWA. All orders should require
compliance with the nine minimum
controls no later than January 1, 1997.

2. Phase Il Permits—Requirements for
Implementation of a Long-Term CSO
Control Plan

Once the permittee has completed
dmlorment of the long-term CSO
control plan and the selection of the
controls necessary to meet CWA
requirements has been coordinated with
the permitting and WQS authorities, the
permitting authority should include, in
an appropriate enforceable mechanism,
requirements for implementation of the
long-term CSO control plan as soon as
practicable. Where the permittee has
selected controls based on the
“presumption’" approach described in
Section I1.C.4, the permil authority
must have determined that the
presumption that such level of
treatment will achieve water quality
standards is reasonable in light of the

data and analysis conducted under this
Policy. The P II permit should
contain:

a. Requirements to implement the
technology-based controls including the
nine minimum controls determined on
a BP] basis;

b. Narrative
insure that the se
implemented, of

uirements which
CSO controls are
rated and maintained
as described in

e long-term CSO
control plan;

c. Water quality-based effluent limits
under 40 CFR 122.44(d)(1) and
122.44(k), requiring, at a minimum,
compliance with, no later than the date
allowed under the State's WQS, the
numeric performance standards for the
selected CSO controls, based on average
design conditions specifying at least one
of the following:

i. A maximum number of overflow
events per year for specified design
conditions consistent with I1.C.4.a.i; or

ii. A minimum percentage capture of
combined sewage by volume for
treatment under specified design
conditions consistent with I1.C.4.a.ii; or

iii. A minimum removal of the mass
of pollutants discharged for specified
design conditions consistent with
1I.C.4.a.iii; or

iv. performance standards and
requirements that are consistent with
I1.C.4.b. of the Policy.

d. A requirement to implement, with
an established schedule, the approved
post-construction water quality
assessment program including
requirements to monitor and collect
sufficient information to demonstrate
compliance with WQS and protection of
designated uses as well as to determine
the effectiveness of CSO controls.

e. A requirement to reassess overflows
to sensitive areas in those cases where
ellmr:}m!ion or mlfui::uof the T
overflows is not 8i ible an
economically acll;jaznhle. YI'E:“
reassessment should be based on
consideration of new or improved
techniques to eliminate or relocate
overflows or changed circumstances
that influence economic achievability;

f Gondilionfs establishing o
requirements for maximizing
treatment of wet weather flows at the
POTW treatment plant, as appropriate,
consistent with Section II.C.7. of this

Policy;

g.? reopener clause authorizing the
NPDES authority to reopen and modify
the permit upon determination that the
CSO controls fail to meet WQS or
protect designated uses. Upon such
determination, the NPDES authority
should promptly notify the permittee
and proceed to modify or reissue the
permit. The permittee should be

to develop, submit and
implement, as soon as practicable, a
revised CSO control plan which
contains additional controls to meet
wQs and dnnfnatsd uses. If the initial
CS0 control plan was approved under
the demonstration provision of Section
I1.C.4.b., the revised plan, at a
minimum, should provide for controls
that satisfy one of the criteria in Section
11.C.4.a. unless the permittee
demonstrates that the revised plan is
clearly adequate to meet WQS at a lower
cost and it is shown that the additional
controls resulting from the criteria in
Section I1.C.4.a. will not result in a
greater overall improvement in water

ty.

Unlcy:ss the permittee can comply with
all of the requirements of the Phase II
permit, the NPDES authority should
include, in an enforceable mechanism,
compliance dates on the fastest
practicable schedule for those activities
directly related to meeting the
requirements of the CWA. For major
permittees, the compliance schedule
should be placed in a judicial order.
Proper compliance with the schedule
for implementing the controls
recommended in the long-term CSO
control plan constitutes compliance
with the elements of this Policy
concerning planning and
implementation of a long term CSO
remedy.

3. Phasing Considerations

Implementation of CSO controls may
be phased based on the relative
importance of and adverse impacts
upon WQS and designated uses, as well
as the permittee’s financial capability
and its previous efforts to control CSOs.
The NPDES authority should evaluate
the proposed implementation schedule
and construction phasing discussed in
Section I1.C.8. of this Policy. The permit
should require compliance with the
controls proposed in the long-term CSO
control plan no later than the applicable
deadline(s) under the CWA or State law.
If compliance with the Phase II permit
is not possible, an enforceable schedule,
consistent with the Enforcement and
Compliance Section of this Policy,
ahougd be issued in conjunction with
the Phase II permit which specifies the
schedule and milestones for ~
implementation of the long-term CSO
control plan.

V. Enforcement and Compliance
A. Overview

It is important that permittees act
immediately to take the necessary steps
to comply with the CWA. The CSO
enforcement effort will commence with

A-11



Report to Congress on the Impacts and Control of CSOs and S50s

A-12

Federal Register / Vol. 59, No. 75 / Tuesday, April 19, 1994 / Notices

18697

an initiative to address CSOs that
discharge during dry weather, followed
by an enforcement effort in conjunction
with permitting CSOs discussed earlier
in this Policy. Success of the
enforcement effort will depend in large
part upon expeditious action by NPDES
authorities in issuing enforceable

rmits that include requirements both

or the nine minimum controls and for
compliance with all other requirements
of the CWA. Priority for enforcement
actions should be set based on
environmental impacts or sensitive
areas affected by CSOs.

As a further inducement for
permittees to cooperate with this
process, EPA is prepared to exercise its
enforcement discretion in determinin,
whether or not to seek civil penalties %or
past CSO violations if permittees meet
the objectives and schedules of this
Policy and do not have CSOs during dry
weather.

B. Enforcement of CSO Dry Weather
Discharge Prohibition

EPA intends to commence
immediately an enforcement initiative
against CSO permittees which have
CWA violations due to CSOs during dry
weather. Di s during dry weather
have always been prohibited by the
NPDES program. Such discharges can
create serious public health and water
quality problems. EPA will use its CWA
Section 308 monitoring, reporting, and
inspection authorities, together with
NPDES State authorities, to locate these
violations, and to determine their
causes. Appropriate remedies and
penalties will be sought for CSOs during
dry weather. EPA will provide NPDES
authorities more specific guidance on
this enforcement initiative separately.

C. Enforcement of Wet Weather CSO
Requirements

Under the CWA, EPA can use several
enforcement options to address
permittees with CSOs. Those options
directly applicable to this Policy are
section 308 Information Requests,
section 309(a) Administrative Orders,
section 309(g) Administrative Penalty
Orders, section 309 (b) and (d) Civil
Judicial Actions, and section 504
Emergency Powers. NPDES States
should use comparable means.

NPDES authorities should set
priorities for enforcement based on
environmental impacts or sensitive
areas affected by CSOs. Permittees that
have voluntarily initiated monitoring
and are progressing expeditiously
toward appropriate CSO controls should
be given due consideration for their
efforts.

1. Enforcement for Compliance With
Phase I Permits

Enforcement for compliance with
Phase I permits will focus on
requirements to implement at least the
nine minimum controls, and develop
the long-term CSO control plan leading
to compliance with the requirements of
the CWA. Where immediate compliance
with the Phase I permit is infeasible, the
NPDES authority should issue an
enforceable schedule, in concert with
the Phase I permit, requiring
compliance with the CWA and
imposing compliance schedules with
dates for each of the nine minimum
controls as soon as practicable. All
enforcement authorities should require
compliance with the nine minimum
controls no later than January 1, 1997,
Where the NPDES authority is issuing
an order with a compliance schedule for
the nine minimum controls, this order
should also include a schedule for
development of the long-term CSO
control plan.

If a CSO permittee fails to meet the
final compliance date of the schedule,
the NPDES authority should initiate
appropriate judicial action.

2. Enforcement for Compliance With
Phase II Permits

The main focus for enforcing
compliance with Phase II permits will
be to incorporate the long-term CSO
control plan through a civil judicial
action, an administrative order, or other
enforceable mechanism requiring
compliance with the CWA and
imposing a compliance schedule with
appropriate milestone dates necessary to
implement the plan.

In general, a judicial order is the
appropriate mechanism for
incorporating the above provisions for
Phase II. Administrative orders,
however, may be appropriate for
permittees whose long-term control
plans will take less than five years to
complete, and for minors that have
complied with the final date of the
enforceable order for compliance with
their Phase I permit. If n , any of
the nine minimum controls that have
not been implemented by this time
should be included in the terms of the
judicial order.

D. Penalties

EPA is prepared not to seek civil
penalties for past CSO violations, if
ttees have no during
weather and mest the objectives and
ules of this Policy.
Notwithstanding this, where a permittee
has other significant CWA violations for
which EPA or the State is taking judicial

action, m.duu may be considered as
part of that action for the following:

1. CSOs during dry weather;

2. Violations of CSO-related
requirements in NPDES permits;
consent decrees or court orders which
predate this policy; or

3. Other CWA violations.

EPA will not seek penalties for past
CS0 violations from permittees that
fully comply with the Phase I permit or
enforceable order requiring compliance
with the Phase fnrmjt. For permittees
that fail to comply, EPA will exercise its
enforcement discretion in determining
whether to seek penalties for the time
period for which the compliance
schedule was violated. If the milestone
dates of the enforceable schedule are not
achieved and penalties are sought,

alties should be calculated from the
t milestone date that was met.

At the time of the judicial settlement
imposing a compliance schedule
implementing the Phase II permit
requirements, EPA will not seek
penalties for past CSO violations from
permittees that fully comply with the
enforceable order requiring compliance
with the Phase I permit and if the terms
of the judicial order are expeditiously
agreed to on consent. However,
stipulated penalties for violation of the
judicial order generally should be
included in the order, consistent with
existing Agency policies. Additional
guidance on stipulated penalties
concerning long-term CSO controls and
attainment of WQS will be issued.

Paperwork Reduction Act

The information collection
requirements in this policy have been
approved by the Office of Management
and Bu (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq
and have been assigned OMB control
number 2040-0170.

This collection of information has an
estimated reporting burden averaging
578 hours per response and an
estimated annual recordkeeping burden
averaging 25 hours per recordkeeper.
These estimates include time for
reviewing instructions, searching
existing gm sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch; EPA;
401 M Street SW. (Mail Code 2136);

Wi DC 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and



Appendix A

18698 Federal Register / Vol. 59, No. 75 / Tuesday, April 19, 1994 / Notices

Budget, Washington, DC 20503, marked
“Attention: Desk Officer for EPA.”

[FR Doc. 94-9295 Filed 4-18-94; 8:45 am]
BILLING CODE 8560-50-P
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A.3 Memorandum: Addition of Chapter X to Enforcement Management System

March 7, 1996

MEMORANDUM

SUBJECT: Addition of Chapter X to Enforcement Management
System (EMS): Setting Priorities for Addressing
Discharges from Separate Sanitary Sewers

FROM: Steven A. Herman [SIGNED]
Assistant Administrator

TO: Water Management Division Directors, Regions I-X
NPDES State Enforcement Directors
Regional Counsels, Regions I-X

I am pleased to transmit to you a new chapter in final form
for the Enforcement Management System (EMS) Guide. This new chapter
provides a method of setting priorities for addressing discharges
of untreated sewage from separate sanitary sewer collection systems
prior to the headworks of a sewage treatment plant. Included with
this chapter is an Enforcement Response Guide, specifically tailored
to these types of discharges.

I want to express my appreciation to those Regional,
Headquarters, State personnel, and the members of the Federal
Advisory Sub-Committee for Sanitary Sewer Overflows (SSO) who helped
develop this document. The Advisory Sub-Committee reviewed it at
two public meetings in August and October, 1995. The cooperation
and hard work of all interested parties has produced this final
document which I believe will help protect public health and the
environment from these serious sources of water pollution.

This guidance supplements the current EMS by establishing
a series of guiding principles and priorities for use by EPA
Regions and NPDES States in responding to separate sanitary sewer
discharge violations. The guidance allows sufficient flexibility
to alter these priorities based on the degree of public health
or environmental risk presented by specific discharge conditions.
Implementation of this guidance by EPA and the States will promote
national consistency in addressing discharges from separate sanitary
sewers. Implementation will also ensure that
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enforcement resources are used in ways that maximize public health
and environmental benefits.

The Regions should ensure that all approved States are aware
of this additional EMS guidance, and the Regions and NPDES States
should begin the process of modifying their written EMS documents
to include it. Both Regions and States should have these documents
revised and implemented no later that November 15, 1996.

If you have questions about this document, please feel free to
contact Brian J. Maas, Director, Water Enforcement Division (202/
564-2240), or Kevin Bell of his staff (202/564-4027).
cc: Mike Cook, OWM
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THE ENFORCEMENT MANAGEMENT SYSTEM
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

(CLEAN WATER ACT)

CHAPTER X: Setting Priorities for Addressing Discharges
from Separate Sanitary Sewers

U.S. ENVIRONMENTAL PROTECTION AGENCY
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1996

ENFORCEMENT MANAGEMENT SYSTEM - CHAPTER X
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Setting Priorities for Addressing Discharges from
Separate Sanitary Sewers

Discharges of raw or diluted sewage from separate sanitary
sewers before treatment can cause significant public health and
environmental problems. The exposure of the public to these
discharges and the potential health and environmental impacts are
the primary reasons EPA is developing this additional guidance on
these discharges. This document provides a method of setting
priorities for regulatory response, and serves as a supplement to
the Enforcement Management System guidance (EMS, revised February
27, 1986). As such, this document addresses only those
discharges which are in violation of the Clean Water Act. As a
general rule, the discharges covered by this guidance constitute
a subset of all discharges from separate sanitary sewer systems.

Legal Status

In the context of this document, a "discharge from a
separate sanitary sewer system" (or "discharge") is defined as
any wastewater (including that combined with rainfall induced
infiltration/inflow) which is discharged from a separate sanitary
sewer that reaches waters of the United States prior to treatment
at a wastewater treatment plant. Some permits have specific
requirements for these discharges, others have specific
prohibitions under most circumstances, and still other permits
are silent on the status of these discharges.

The legal status of any of these discharges is specifically
related to the permit language and the circumstances under which
the discharge occurs. Many permits authorize these discharges
when there are no feasible alternatives, such as when there are
circumstances beyond the control of the municipality (similar to
the concepts in the bypass regulation at 40 CFR Part 122.41 (m)).
Other permits allow these discharges when specific requirements
are met, such as effluent limitations and monitoring/reporting.

Most permits require that any non-compliance including
overflows be reported at the end of each month with the discharge
monitoring report (DMR) submittal. As a minimum, permits
generally require that overflow summaries include the date, time,
duration, location, estimated volume, cause, as well as any
observed environmental impacts, and what actions were taken or
are being taken to address the overflow. Most permits also
require that any non-compliance including overflows which may
endanger health or the environment be reported within 24 hours,
and in writing within five days. Examples of overflows which may
endanger health or the environment include major line breaks,
overflow events which result in fish kills or other significant
harm, and overflow events which occur in environmentally
sensitive areas.
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For a person to be in violation of the Clean Water Act:
1) a person must own, operate, or have substantial control over
the conveyance from which the discharge of pollutants occurs,
2) the discharge must be prohibited by a permit, be a violation
of the permit language, or not be authorized by a permit, and 3)
the discharge must reach waters of the United States. 1In
addition, discharges that do not reach waters of the United
States may nevertheless be in violation of Clean Water Act permit
requirements, such as those requiring proper operation and
maintenance (O&M), or may be in violation of state law.

Statement of Principles

The following six principles should be considered as EPA
Regions and States set priorities for addressing violating
discharges from separate sanitary sewers:

1. All discharges (wet weather or dry weather) which cause or
contribute significantly to water quality or public health
problems (such as a discharge to a public drinking water supply)
should be addressed as soon as physically and financially
possible. Other discharges may, if appropriate, be addressed in
the context of watershed/basin plans (in conjunction with state
or federal NPDES authorities).

2. Discharges which occur in high public use or public access
areas and thus expose the public to discharges of raw sewage
(i.e., discharges which occur in residential or business areas,
near or within parks or recreation areas, etc.) should be
addressed as soon as physically and financially possible.

3. Dry weather discharges should be addressed as soon as
physically and financially possible.

4. Discharges due to inadequate operation and routine
maintenance should be addressed as soon as possible. (Physical
and financial considerations should be taken into account only in
cases where overflow remedies are capital intensive.)

5. Discharges which could be addressed through a comprehensive
preventive maintenance program or with minor capital investment
should be addressed as soon as physically and financially
possible.

6. With respect to principles 1 through 5 above, schedules of

compliance which require significant capital investments should
take into account the financial capabilities of the specific
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municipality, as well as any procedures required by state and
local law for publicly owned facilities in planning, design, bid,
award, and construction. (See later sections on Schedules) .

Causes of Sanitary Sewer Discharges

Discharges from separate sanitary sewers can be caused by a
variety of factors including, but not limited to:

1. Inadequate O&M of the collection system. For example,
failure to routinely clean out pipes, failure to properly seal or
maintain manholes, failure to have regular maintenance of
deteriorating sewer lines, failure to remedy poor construction,
failure to design and implement a long term replacement or
rehabilitation program for an aging system, failure to deal
expeditiously with line blockages, or failure to maintain pump
stations (including back-up power) .

2. Inadequate capacity of the sewer system so that systems
which experience increases in flow during storm events are unable
to convey the sewage to the wastewater treatment plant. For
example, allowing new development without modeling to determine
the impact on downstream pipe capacity, insufficient allowance
for extraneous flows in initial pipe design (e.g. unapproved
connection of area drains, roof leaders, foundation drains), or
overly optimistic Infiltration/Inflow reduction calculations.

3. Insufficient capacity at the wastewater treatment plant so
that discharges from the collection system must occur on a
regular basis to limit flows to the treatment plant. For
example, basic plant designs which do not allow sufficient design
capacity for storm flows.

4, Vandalism and/or facility or pipeline failures which occur
independent of adequate O&M practices.

Applicable Guidance

For many years, EPA and the States have been working with
municipalities to prevent discharges from separate sanitary sewer
systems. The preferred method has been to use the general policy
on responding to all violations of the Clean Water Act which is
contained in the EMS guidance. Factors which are considered are
the frequency, magnitude, and duration of the violations, the
environmental /public health impacts, and the culpability of the
violator. This guidance sets up a series of guiding principles
for responding to separate sanitary sewer discharge violations,
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and it supplements the current EMS.

Every EPA Region and State uses some form of this general
enforcement response guidance as appropriate to the individual
state processes and authorities. Under the guidance, various EPA
Regions and States have taken a large number of formal
enforcement actions over the past several years to address
sanitary sewer discharge problems across the country. Responses
have included administrative orders and/or civil judicial actions
against larger municipalities to address sanitary sewer discharge
problems, resulting in substantial injunctive relief in some
cases.

As a result of EPA Region and State enforcement efforts, a
number of municipalities have invested substantial resources in
diagnostic evaluations and designing, staffing, and implementing
O&M plans. Other municipalities have undertaken major
rehabilitation efforts and/or new construction to prevent
sanitary sewer discharges.

Priorities for Response

There are approximately 18,500 municipal separate sanitary
sewage collection systems (serving a population of 135 million),
all of which can, under certain circumstances, experience
discharges. Given this fact, the Agency has developed a list of
priorities in dealing with the broad spectrum of separate
sanitary sewer discharges to ensure that the finite enforcement
resources of EPA and the States are used in ways that result in
maximum environmental and public health benefit. However, these
priorities should be altered in a specific situation by the
degree of health or environmental risks presented by the
condition(s) .

In the absence of site-specific information, all separate
sanitary sewer discharges should be considered high risk because
such discharges of raw sewage may present a serious public health
and/or environmental threat. Accordingly, first priority should
be given within categories (such as dry weather discharges and
wet weather discharges) to those discharges which can be most
quickly addressed. The priority scheme listed below takes this
into account by first ensuring that municipalities are taking all
necessary steps to properly operate and maintain their sewerage
systems. Corrective action for basic O&M is typically
accomplished in a short time, and can yield significant public
health and environmental results.

Risk again becomes a determinant factor when conditions
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warrant long term corrective action. The goal here should be to
ensure that capital intensive, lengthy compliance projects are
prioritized to derive maximum health and environmental gains.

The priorities for correcting separate sanitary sewer
discharges are typically as follows:

1) Dry weather, O&M related: examples include 1lift stations or
pumps that are not coordinated, a treatment plant

that is not adjusted according to the influent flow, poor
communication between field crews and management,
infiltration/inflow, and/or pretreatment problems.

2) Dry weather, preventive maintenance related: examples include
pumps that fail due to poor maintenance, improperly calibrated
flow meters and remote monitoring equipment, insufficient
maintenance staff, deteriorated pipes, and/or sewers that are not
cleaned regularly.

3) Dry weather, capacity related: examples include an
insufficient number or undersized pumps or lift stations,
undersized pipes, and/or insufficient plant capacity.

4) Wet weather, 0&M related: examples include excessive inflow
and/or infiltration (such as from improperly sealed manhole
covers), inadequate pretreatment program (i.e. excessive
industrial connections without regard to line capacity),
uncoordinated pump operations, treatment plant operation that is
not adjusted according to the influent flow, poor coordination
between field crews and management, illegal connections, and/or
no coordination between weather forecast authorities and sewer
system management.

5) Wet weather, preventive maintenance related: examples
include poor pump maintenance leading to failure, improperly
calibrated flow meters and remote monitoring equipment,
insufficient maintenance staff, and/or sewers that are not
cleaned regularly.

6) Wet weather, O&M minor capital improvement related: examples
include the upgrading of monitoring equipment, pumps, oOr computer
programs, and/or repair or replacement of broken manholes or
collapsed pipes.

7) Wet weather capacity, quick solution related: examples
include a known collection system segment that is a "bottleneck",
pumps beyond repair in need of replacement, and/or need for
additional crews or technical staff.
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8) Wet weather, capacity, health impact related requiring long
term corrective action: examples include frequent discharges to
public recreational areas, shellfish beds, and/or poor
pretreatment where the total flow is large.

9) Wet weather, capacity, sensitive area related requiring long
term corrective action: examples include discharges to
ecologically and environmentally sensitive areas, as defined by
State or Federal government.

Selecting A Response

The appropriate regulatory response and permittee response
for separate sanitary sewer discharges will depend on the
specifics of each case. The regulatory response can be informal,
formal, or some combination thereof. Typical regulatory
responses include a phone call, Letter of Violation (LOV),
Section 308 Information Request, Administrative Order (AO0),
Administrative Penalty Order (APO), and/or judicial action. The
permittee response can range from providing any required
information to low cost, non-capital or low capital improvements
to more capital intensive discharge control plans.

The attached chart lists some categories of separate
sanitary sewer noncompliance along with the range of response for
each instance. The chart is intended as a guide. The responses
listed on the chart are not to be considered mandatory responses
in any given situation. EPA and the States should use the full
range of regulatory response options (informal, formal, or some
combination thereof) to ensure that the appropriate response or
remedy is undertaken by the permittee or municipality. All
regulatory responses should be in accordance with the concept of
the EMS regarding orderly escalation of enforcement action.

Developing Compliance Schedules

A compliance schedule should allow adequate time for all
phases of a sanitary sewer discharge control program, including
development of an 0&M plan, diagnostic evaluation of the
collector system, construction, and enhanced O&M.

Municipalities should be given a reasonable length of time to
develop schedules so they can realistically assess their
compliance needs, examine their financing alternatives, and work
out reasonable schedules for achieving compliance. Nevertheless,
timelines for schedules should be as short as physically and
financially possible.

Short Term Schedules
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In general, short term schedules would be appropriate for
sanitary sewer discharges involving O&M problems, or where only
minor capital expenses are needed to correct the problem. The
schedule should have interim dates and a final compliance date
incorporated in the administrative order or enforcement
mechanism.

Comprehensive Discharge Control Schedules

Comprehensive discharge control schedules should be used
where specific measures must be taken to correct the discharges,
and the measures are complicated, costly, or require a
significant period of time to implement. If appropriate, these
schedules should include the use of temporary measures to address
high impact problems, especially where a long term project is
required to correct the sanitary sewer discharge violation.

When working with municipalities to develop comprehensive
schedules, EPA Regions and States should be sensitive to their
special problems and needs, including consideration of a
municipality's financial picture. Factors that should be
considered are the municipality's current bond rating, the amount
of outstanding indebtedness, population and income information,
grant eligibility and past grant experience, the presence or
absence of user charges, and whether increased user charges would
be an effective fund-raising mechanism, and a comparison of user
charges with other municipalities of similar size and population.

Physical capability should be considered when schedules are
developed. Schedules should include interim milestones and
intermediate relief based on sound construction techniques and
scheduling such as critical path method. Compliance schedules
should be based on current sewer system physical inspection data
adequate to design sanitary sewer discharge control facilities.
Schedules should not normally require extraordinary measures such
as overtime, short bidding times, or other accelerated building
techniques. Where possible, schedule development should be
completed according to normal municipal government contracting
requirements.

Financial capability should also be considered in schedule
development, including fiscally sound municipal financing
techniques such as issuing revenue bonds, staging bond issuance,
sequencing project starts, sensitivity to rate increase
percentages over time.
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Note: The intent of this guidance is to aid the Regions and
States in setting priorities for enforcement actions based on
limited resources and the need to provide a consistent level of
response to violations. This does not represent final Agency
action, but is intended solely as guidance. This guidance is not
intended for use in pleading, or at hearing or trial. It does
not create any rights, duties, obligations, or defenses, implied
or otherwise, in any third parties. This guidance supplements
the Agency's Enforcement Management System Guide (revised
February 27, 1986).
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ENFORCEMENT RESPONSE GUIDE

DISCHARGES FR_OM SEPARATE SANITARY SEWERS

NONCOMPLIANCE

Discharge without a
permit or in vielation

of general prohiﬁtion

Discharge without a permit
or in violation of general
prohibition

Discharge without a permit
or in violation of general
prohibition

Discharge without a permit
or in violation of general
prohibition

Discharge without a perrnit
or in violation of general
prohibition

Discharge without a permit
or in violation of general
prohibition

Discharge without a permit
or in violation of general
prohibition

Discharge without a permit
or in violation of general
prohibition

Discharge without a permit
or in violation of general
prohibition

Discharge without a permit
or in violation of general
prohibition

CIRCUMSTANCES

Isolated & infrequent,
dry weather O&M
related

Isolated & infrequent,
dry weather capacity
related

Isolated & infrequent,
wet weather O&M
related

Isolated & infrequent,
wet weather, quick and
easy solution

Isolated & infrequent, wet
weather capacity related,
health and/or sensitive areas

Isolated & infrequent, wet
weather capacity related,

non-health, non-sensitive areas

Cause unknown

Permittee does not respond
to letters, does not follow
through on verbal or written
agregiment

Frequent, does not signifi-
cantly affect water quality,
no potential public health
impact ‘

Frequent, cause or contribute
significantly to WQ problems,
or occur in high public use and
public access areas, or other-

wise affect public health

RANGE OF RESPONSE

Phone call, LOV,
308 request

308 request, AQ,
APO, Judicial action

Phone call, LOV,
308 request

LOV, 308 request

LOV, 308 request, AO,
APO

Phone call, LOV, 308
request

Phone call, LOV, 308
request

AO, APO, judicial
action

"LOV, 308 request,

AO, APO

AQ, APO, judicial
action
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DISCHARGES FROM SEPARATE SANITARY SEWERS

NONCOMPILIANCE

Missed interim date in CDCP

Missed interim date in CDCP

Missed final date in CDCP

Missed final date in CDCP

Failure to report overflows
(as specified in permit)

Failure to report overflows
(as specified in permit)

Failure to report overflows
(as specified in permit)

Failure to report permit
requirements

CIRCUMSTANCES

Will not cause late final date
or other interim dates

Will result in other missed
dates, no good and valid cause

Violation due to force
majeure

Failure or refusal to comply
without good and valid
cause

Isolated and infrequent,
health related

Isolated and infrequent, water
quality and environment related

Permittee does not respond to
letters, does not follow through
on verbal or written agreement,
or frequent violation

Any instance

CDCP=Ccmprehensive Discharge Control Plan
{

RANGE OF RESPONSE

LOV

LOV, AO, APO,
judicial action

Contact permittee and
require documentation of
good or valid cause

AO, APO or judicial

action

Phone call, LOV, AO, APO

Phone call, LOV, AQO, APO

AQ, APO, judicial action,
request for criminal
investigation

Phone, LOV, AO, APO
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