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 Executive Summary 
 
Introduction 
 
EPA Region 1 enforcement staff conducted a State Review Framework (SRF) enforcement 
program oversight review of the Maine Department of Environmental Protection (MEDEP). 
EPA bases SRF findings on numerous data and file review metrics, summaries of which are 
included in an Appendix to this report, as well as conversations with program management and 
staff.  
 
For purposes of this report, EPA has highlighted the most important metrics that demonstrate 
MEDEP’s program performance.   The EPA will track recommended actions from the review in 
the SRF Tracker and publish reports and recommendations on EPA’s ECHO web site. 
 
Areas of Strong Performance 
 
CWA 
 

• For a majority of the files reviewed, MEDEP completes post-inspection reporting 
expeditiously. 

 
• The MEDEP does an excellent job at making a compliance determination and identifying 

violations as Significant Non-Compliance at permitted facilities classified as major. A 
monthly non-compliance review meeting implemented by the Division of Water Quality 
Management within the MEDEP aids greatly in assuring this high level of consistent 
compliance determination. 
 

• MEDEP is highly effective at choosing enforcement responses that return sources in 
violation back to compliance in an appropriate manner. For the review period, the 
MEDEP was successful at ensuring that all penalties levied were paid in full. 

 
CAA 
 

• MEDEP’s inspection reports at Title V sources are very well-written and include a Title 
V inspection checklist to ensure that compliance determinations are made for all 
equipment and all applicable regulations. 
 

• MEDEP does an excellent job of documenting violations and making accurate 
compliance and HPV determinations.   
 

• MEDEP does an excellent job of taking appropriate enforcement and calculating 
appropriate penalties and documenting the rationale for any penalty reductions and 
documenting that penalties have been paid.    
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RCRA 
 

• MEDEP does an excellent job of identifying violations during hazardous waste 
compliance inspections, and follows the inspections up with timely enforcement actions 
that are properly reported into the RCRAInfo national database.   
 

• MEDEP performs an excellent job of taking timely enforcement in their RCRA program.  
Completed trip reports have the appropriate level of detail and supporting documentation 
to support enforcement decisions, and are routinely completed shortly after completing 
the RCRA inspection.  In addition, MEDEP routinely follows up their inspections with a 
notice of violation.  This notification practice effectively puts the facility on notice of the 
observed violations, and eliminates the need to prepare a formal ‘early warning notice’ or 
other mechanism prior to issuing formal enforcement.   
 

• MEDEP does an excellent job in investing limited inspection resources to fulfill TSD and 
LQG inspection requirements, and also manages to conduct many other inspections at 
facilities referred to them by citizen complaints, and smaller generators and non-notifiers.   
 

Priority Issues to Address 
 
The following are the top-priority issues affecting the state program’s performance. 
 
Most Significant CWA-NPDES Program Issues1 
 
The following are the top-priority issues affecting the state program’s performance: 
 

• The review indicates that MEDEP has not completed the migration of required data 
inspection and enforcement data elements into the national data systems (ECHO/ICIS). 
The State began the migration process in 2012. Data elements that have yet to be 
migrated are stormwater permit related facility and inspection data, enforcement data and 
Single Event Violations.  
 

• The MEDEP does not currently follow standard practices or national program guidance 
when determining Significant Non-Compliance with respect to wet-weather sources such 

                                                 
 
1 EPA’s ‘National Strategy for Improving Oversight of State Enforcement Performance’ identifies the following as 
significant recurrent issues: ‘Widespread and persistent data inaccuracy and incompleteness, which make it hard to 
identify when serious problems exist or to track state actions; routine failure of states to identify and report 
significant noncompliance; routine failure of states to take timely or appropriate enforcement actions to return 
violating facilities to compliance, potentially allowing pollution to continue unabated; failure of states to take 
appropriate penalty actions, which results in ineffective deterrence for noncompliance and an unlevel playing field 
for companies that do comply; use of enforcement orders to circumvent standards or to extend permits without 
appropriate notice and comment; and failure to inspect and enforce in some regulated sectors.’ 
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as sanitary sewer overflows, and stormwater permits including (industrial, construction 
and municipal separate stormwater sewer systems).  
 

• This review indicates that the State does not follow EPA national or State protocol for 
calculating economic benefit as part of an enforcement penalty. MEDEP staff did not 
demonstrate consistency in following either the EPA national penalty policy guidance or 
internal MEDEP standard operating procedures.  

 
Most Significant CAA Stationary Source Program Issues 
 
The following are the top-priority issues affecting the state program’s performance: 
 

• Both the file review metrics and the data metrics indicate that MEDEP has had some 
issues regarding the accuracy and completeness of data entered into the Airs Facility 
Subsystem (AFS) database. 
 

• Both the file review metrics and the data metrics indicate that MEDEP has had some 
issues regarding the timely entry of minimum data requirements (MDRs) into the AFS 
database. 
 

• Inspection reports for synthetic minor sources that are part of the compliance monitoring 
strategy (CMS) plan were found deficient in many cases because compliance 
determinations were not made for all applicable equipment and/or regulations. 

 
Most Significant RCRA Subtitle C Program Issues 
 
The following are the top-priority issues affecting the state program’s performance: 
 

• The review indicates that significant non-compliers (SNCs) are not always accurately 
identified and/or followed up with the appropriate enforcement mechanism. 
 

• For significant penalty reductions, MEDEP should improve documentation supporting 
decisions to reduce initial penalties beyond explanation such as “in the interest of 
settlement” or “because a facility came into quick compliance.” 
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I. Background on the State Review Framework 
 
The State Review Framework (SRF) is designed to ensure that EPA conducts nationally 
consistent oversight. It reviews the following local, state, and EPA compliance and enforcement 
programs: 
 

• Clean Water Act National Pollutant Discharge Elimination System  
• Clean Air Act Stationary Sources (Title V) 
• Resource Conservation and Recovery Act Subtitle C 

 
Reviews cover:  
 

• Data — completeness, accuracy, and timeliness of data entry into national data systems 
 

• Inspections — meeting inspection and coverage commitments, inspection report quality, 
and report timeliness  
 

• Violations — identification of violations, determination of significant noncompliance 
(SNC) for the CWA and RCRA programs and high priority violators (HPV) for the CAA 
program, and accuracy of compliance determinations  
 

• Enforcement — timeliness and appropriateness, returning facilities to compliance  
 

• Penalties — calculation including gravity and economic benefit components, assessment, 
and collection 

 
EPA conducts SRF reviews in three phases:  
 

• Analyzing information from the national data systems in the form of data metrics 
• Reviewing facility files and compiling file metrics 
• Development of findings and recommendations  

 
EPA builds consultation into the SRF to ensure that EPA and the state understand the causes of 
issues and agree, to the degree possible, on actions needed to address them. SRF reports capture 
the agreements developed during the review process in order to facilitate program improvements. 
EPA also uses the information in the reports to develop a better understanding of enforcement 
and compliance nationwide, and to identify issues that require a national response.  
 
Reports provide factual information. They do not include determinations of overall program 
adequacy, nor are they used to compare or rank state programs. 
 
Each state’s programs are reviewed once every five years. The first round of SRF reviews began 
in FY 2004. The third round of reviews began in FY 2013 and will continue through FY 2017. 
  



 

State Review Framework Report | Maine | Page 6  
 

 
II. SRF Review Process 

 
Review period:  Fiscal Year 2013 
 
Kickoff Meeting at Maine DEP:   March 19, 2014 
 
CWA File Review Date(s): 
 
2/14/14, 3/3/14, 3/17/14, 3/24/14, 4/1/14, 4/11/14, 4/17/14, 4/21/14, 6/13/14 
 
CAA File Review Date(s):   
 
5/12/14, 5/13/14, 5/14/14, 5/15/14, 5/16/14, 5/19/14  
 
RCRA File Review Date(s):  
 
5/28/14, 5/29/14 
 
 State and EPA key contacts for review:  
 
Clean Water Act 
Alex Rosenberg, EPA Region 1 – (617) 918-1709 
Sterling Pierce, MEDEP – (207) 287-4686 
Pamela Parker, MEDEP – (207) 485-3038 
Mike Mullen, MEDEP – (207) 446-1611 
 
Clean Air Act 
Thomas McCusker, EPA Region 1 – (617) 918-1862 
Louis Fontaine, MEDEP – (207) 287-7010 
Kurt Tidd, MEDEP – (207) 287-9064 
 
Resource Conservation and Recovery Act 
Drew Meyer, EPA Region 1 – (617) 918-1755 
Michael Hudson, MEDEP – (207) 287-7884 
 
SRF Contacts 
James Chow, EPA Region 1 – (617) 918-1394 
Lucy Casella, EPA Region 1 – (617) 918-1759 
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III. SRF Findings 
 
Findings represent EPA’s conclusions regarding state performance and are based on findings 
made during the data and/or file reviews and may also be informed by: 
 

• Annual data metric reviews conducted since the state’s last SRF review 
• Follow-up conversations with state agency personnel 
• Review of previous SRF reports, Memoranda of Agreement, or other data sources 
• Additional information collected to determine an issue’s severity and root causes 

 
There are three categories of findings: 
 
Meets or Exceeds Expectations: The SRF was established to define a base level or floor for 
enforcement program performance. This rating describes a situation where the base level is met 
and no performance deficiency is identified, or a state performs above national program 
expectations.  
 
Area for State Attention: An activity, process, or policy that one or more SRF metrics show as 
a minor problem. Where appropriate, the state should correct the issue without additional EPA 
oversight. EPA may make recommendations to improve performance, but it will not monitor 
these recommendations for completion between SRF reviews. These areas are not highlighted as 
significant in an executive summary. 
 
Area for State Improvement: An activity, process, or policy that one or more SRF metrics 
show as a significant problem that the agency is required to address. Recommendations should 
address root causes. These recommendations must have well-defined timelines and milestones 
for completion, and EPA will monitor them for completion between SRF reviews in the SRF 
Tracker. 
 
Whenever a metric indicates a major performance issue, EPA will write up a finding of Area for 
State Improvement, regardless of other metric values pertaining to a particular element.  
 
The relevant SRF metrics are listed within each finding. The following information is provided 
for each metric: 
 

• Metric ID Number and Description: The metric’s SRF identification number and a 
description of what the metric measures. 

• Natl Goal: The national goal, if applicable, of the metric, or the CMS commitment that 
the state has made.  

• Natl Avg: The national average across all states, territories, and the District of Columbia. 
• State N: For metrics expressed as percentages, the numerator. 
• State D: The denominator. 
• State % or #: The percentage, or if the metric is expressed as a whole number, the count. 
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Clean Water Act Findings 
 

CWA Element 1 — Data 

Finding 1-1 Area for State Improvement 

Summary The file review indicates that Maine DEP (MEDEP) fails to completely 
and accurately display enforcement data, Single Event Violations (SEVs) 
and stormwater permit facility/inspection/enforcement data in the national 
data systems (ECHO/ICIS).  

Explanation Data concerning State formal enforcement actions and penalty amounts for 
both major and non-major individual facilities and major general facilities, 
is not yet completely or accurately represented in the national data systems.  
EPA required MEDEP to migrate all compliance data from PCS into ICIS 
by the end of 2012. This process was completed with the following 
exceptions. 
 
In regards to Enforcement Codes, when Maine DEP staff were reviewing 
data codes in ICIS during the transition from PCS, there were none that 
aligned directly with State database codes. The State created a work-
around and is currently testing their program to ‘flow’ enforcement and 
penalty data into ICIS.  
 
Minimum data requirements for non-major facilities issued in the 1980’s, 
revised in 2000 and translated into ICIS codes in EPA’s December 28, 
2007 memo, include Permit Facility Data, Permit Event data, inspections, 
pretreatment and single event violations (SEVs) and must therefore be 
entered into ICIS.   
 
This issue was raised as an Area for State Improvement in the Round 2 
SRF review. EPA subsequently provided MEDEP with guidance regarding 
entry of SEVs in the data system. MEDEP was then required to develop a 
standard operating procedure (SOP) on entering SEVs by August 31, 2012.  
 
Using their SOP, SEV data has been entered into the State EFIS database 
since 2014 [derived from Significant Non-Compliance (SNC) codes which 
have been identified quarterly by the MEDEP for many years]. A module 
has been constructed by MEDEP to submit SEV data into ICIS. Test 
records have been entered into the module for assurance testing of data 
transmission into ICIS. Once the module has been fully tested, all required 
FY14 data will be backfilled into ICIS. 
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Currently, EPA’s minimum data requirements do not require stormwater 
specific data to be tracked in ICIS, besides a single category called ‘MS4 
class.’ General facility information and inspection data about stormwater 
permittees is required to be entered into ICIS, however, and the State has 
failed to enter this information. The State has been tracking both general 
and individual stormwater permittee information in the State’s internal 
database, EFIS. Consistent with currently proposed data rules (e-reporting 
rule) the State is now working towards flowing stormwater (MS4, 
industrial, and construction) permit and enforcement data from EFIS into 
ICIS and plans to be finished with the implementation of this data flow by 
January of 2016. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

2b Files reviewed where data are accurately 
reflected in the national data system 100%  28 49 57.1% 

 

State response MEDEP has entered some SEV codes into our EFIS database and has been 
working to try to send those records to the EPA ICIS database.  We have 
encountered some problems and continue to work to resolve the issues 
encountered.  MEDEP is currently working on flowing stormwater data 
from the EFIS system to the ICIS system.  We have had some problems 
present themselves during this process, and we are currently working to 
resolve those problems.  We expect that most, and possibly, all of the 
required data elements noted below will successfully flow by  
December 31, 2015.  However, due to multiple data projects and the 
limited resources needed to complete them we are concerned that we may 
not be able to meet the September 30, 2015 deadline for flow of SEVs.  We 
are therefore requesting an extension of this date to December 31, 2015.   
 
If for some technical reason MEDEP is unable to successfully flow SEVs 
by December 31, 2015, we will provide the EPA with a report of the SEVs 
from calendar year 2015 by January 31, 2016.  However, if SEV data is 
successfully flowing to ICIS we request that EPA access SEV data from 
the federal data base rather than a separate report from MEDEP. 
 
MEDEP will submit the requested reports for data transmission errors and 
the updated SEV policy by the dates requested. 
 
Region 1’s Response to MEDEP’s comments 
 
After discussing a counter proposal for Finding 1-1 of the SRF3 report 
with MEDEP, Region 1 is fine with leaving MEDEP’s comment as it 
stands in the current draft and accepting their request to delete the 
requirement to submit SEV summary reports for the next two years. 



 

State Review Framework Report | Maine | Page 10  
 

MEDEP has informed the Region that the SEV policy they are 
implementing will ensure that all formal enforcement actions are entered 
into ICIS along with their corresponding SEVs. This fact negates the need 
for producing a summary report for the Region which would be a mere 
replication of what is accessible in ICIS. 

Recommendation ORIGINAL REGION 1 RECOMMENDATIONS:   
 
By September 30, 2015, enter/send information necessary to satisfy the 
inspection, testing, compliance monitoring, and enforcement minimum  
data requirements (MDRs) to EPA's national data systems of record, every 
60 days, or as specified in program guidance. See December 28, 2007 ICIS 
Addendum to the Appendix of the 1985 Permit Compliance System (PCS) 
Statement. Also starting September 30, 2015, within thirty days of each 
data transmission through January 31, 2017, report to Region 1 EPA any 
errors or problems associated with ICIS data transfers.  
 
Additionally, by October 31, 2015 the State shall update their SEV 
program policy (SOP) for review and approval by Region 1 EPA.  
 
By January 1, 2016 and January 1, 2017 the State shall submit a summary 
report of all SEV entries from the preceding year and their corresponding 
follow-up enforcement activities. The report must include explanations of 
any deviation from the approved SEV program SOP. 
 
REVISED REGION 1 RECOMMENDATIONS: 
 
By January 31, 2016, enter/send information necessary to satisfy the 
inspection, testing, compliance monitoring, and enforcement minimum  
data requirements (MDRs) to EPA's national data systems of record, every 
60 days, or as specified in program guidance. See December 28, 2007 ICIS 
Addendum to the Appendix of the 1985 Permit Compliance System (PCS) 
Statement. 
 
If MEDEP is unable to successfully flow SEVs to EPA’s ICIS data system 
by April 30, 2016, it will provide the EPA Region 1 with a report of the 
SEVs by April 30th of each previous calendar year, beginning May 31, 
2016 for the year 2015, until SEV data begins to flow into ICIS.   
 
In addition, by January 31, 2016, the State shall update their SEV program 
policy (SOP) for review and approval by Region 1 EPA. 
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CWA Element 2 — Inspections 

Finding 2-1 Area for State Attention  

Summary This review identified that the State’s stormwater inspectors, while 
exceeding the State’s 2013 Compliance Monitoring Strategy (CMS) goal 
for industrial stormwater inspections, failed to meet the CMS goal for MS4 
inspections. 

Explanation The MEDEP met all CMS goals in every NPDES category except MS4, 
and greatly exceeded their commitment for inspecting Industrial 
stormwater Multi-Sector General Permits (MSGP). The national CMS goal 
for industrial stormwater is to annually conduct a number of inspections 
that at a minimum equals 10% of the 900 permittees that make up the 
permitted universe (D factor in metric table below). For Maine, this CMS 
commitment translates to 90 inspections. MEDEP conducted 
approximately 950 industrial stormwater inspections in 2013 with a 
coverage rate of approximately 60% of the permitted universe (i.e., they 
visited individual facilities more than once), thereby exceeding their CMS 
commitment by over 1000%.    
 
National guidance states that a state’s MS4 entities should be inspected at a 
frequency of approximately once every five years and at least once each 
before October 1, 2014. The State’s 2013 CMS plan, negotiated with 
Region 1, indicated that 10% of the MS4 universe must be inspected 
annually, or 4 permittees out of the State’s total MS4 permitted universe of 
38. In 2013 three MS4 inspections were completed equating to 75% of the 
CMS commitment.  MEDEP had not conducted any MS4 inspections prior 
to 2013, thereby not attaining the national goal to inspect the entire MS4 
permitted universe by October, 2014. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

4a8 Industrial stormwater inspections 100%  950 90 1056% 
4a7 Phase I & II MS4 audits or inspections 100%  3 4 75% 

 

State response In 2014, three (3) MS4 audits were completed (one was EPA lead) and in 
2015, as of July 1, 2015, seven (7) MS4 audits have been completed.  
MEDEP intends to conduct four additional MS4 audits and one follow-up 
Audit for SMCC to verify the new storm sewer infrastructure map.  
MEDEP will submit the requested work plan by December 31, 2015. 
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Recommendation By January 31, 2016, MEDEP shall submit a work plan to EPA  
Region 1 detailing how the Division of Water Quality Management will 
reprioritize resources in order to meet all CMS goals for MS4 inspections 
including a date by which the entire MS4 universe will have been 
inspected.  

 

CWA Element 2 — Inspections 

Finding 2-2 Area for State Attention  

Summary This review identifies that State inspectors do not consistently or accurately 
document a compliance determination in post-inspection forms or reports.   

Explanation State inspectors have different post-inspection report templates and 
inspection checklists for the different types of individual wastewater 
(‘3560’, CEI, focused), industrial stormwater, construction stormwater and 
MS4 NPDES permits. A majority of these forms and templates do not 
require inspectors to make a clear compliance determination but instead 
simply list observations. In some instances the concluding section of a 
template is labeled ‘recommendations’ and yet is used to document issues 
that are actually areas of non-compliance,. In many other cases an 
inspection report’s cover letter is the sole location where documentation of 
non-compliance is found.  In three instances, as shown in metric 7e in 
Finding 3-2 (two for individual wastewater permits and one for an 
industrial stormwater permit), the compliance determination that was made 
either contradicts evidence that has been reported previously or was simply 
incorrect. These few cases of inaccurate compliance determination could 
possibly have been avoided with better inspection report and post-
inspection documentation procedures.  The MEDEP is currently working 
on revising industrial stormwater and wastewater inspection documents 
and forms to assist inspectors in making clearer post-inspection compliance 
determinations. The MEDEP has already begun to improve narrative 
inspection report language to qualify the nature of their observations and to 
cite specific permit requirements. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

6a Inspection reports complete and sufficient to 
determine compliance at the facility 100%  36 50 72% 

 

State response By December 1, 2015, MEDEP will incorporate a section into our 
inspection and post inspection forms that bring clarity to any non-
compliance issues documented during the inspection and submit these 
forms to EPA for review and approval of these new sections. 
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Recommendation By January 1, 2016, MEDEP should complete their internal review of 
inspection and post-inspection documentation forms/procedures in order to 
ensure that each inspection makes a well-documented and accurate 
compliance determination. The documentation of compliance 
determination can be a confidential and internal document. On  
January 31, 2016 submit all revised Clean Water Act inspection forms to 
Region 1 EPA for review and approval.  

 
 

CWA Element 2 — Inspections 

Finding 2-3 Meets or Exceeds Expectations  

Summary This review identifies that State meets or exceeds expectations with respect 
to completing inspection reports within the prescribed timeframe. 

Explanation The MEDEP completed 39 out of the 44 inspection reports reviewed 
within the prescribed timeframe of 30 days. On average, the reviewed 
reports were completed 22 days after the date of inspection.  

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

6b Inspection reports completed within prescribed 
timeframe 100%  39 44 89% 

 

State response MEDEP concurs with the EPA’s findings. 

Recommendation None. 
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CWA Element 3 — Violations 

Finding 3-1 Meets or Exceeds Expectations 

Summary The review indicates that MEDEP makes accurate compliance 
determinations and, at major facilities, accurately identifies Single Event 
Violations (SEVs) as either Significant Non-Compliance (SNC) or non-
SNC in a timely manner.  

Explanation Maine DEP made accurate compliance determinations for 40 out of 43 
inspections reviewed. Implementing the recommendation of Finding 2-2 
will improve performance on this measure. 
 
Additionally, the department accurately identified SEVs as either SNC or 
non-SNC, and reported SNC status in a timely manner for all major 
facilities for which these criteria applied. Tracking protocols implemented 
through the department’s monthly Non-Compliance Review (NCR) 
meetings were critical to the success of this metric.   

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

7e Inspection reports reviewed that led to an 
accurate compliance determination 100%  40 43 93% 

8b Single-event violations accurately identified 
as SNC or non-SNC 100%  12 13 92% 

8c Percentage of SEVs identified as SNC 
reported timely at major facilities 100%  6 6 100% 

 

State response MEDEP concurs with the EPA’s findings. 

Recommendation None. 
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CWA Element 3 — Violations 

Finding 3-2 Area for State Improvement 

Summary The review indicates that Single Event Violations (SEV) are not accurately 
identified as significant noncompliance (SNC) or non-SNC for non-DMR, 
wet weather sources. 

Explanation This review finds the state does not currently track SEVs for non-DMR 
data (wet-weather sources including: CAFO, SSO, CSO, and stormwater 
violations). No consistent methodology for SNC determination using SEV 
data is therefore being followed.  
 
As part of file reviews for Elements 3-5 (timeliness of data entry, 
completion of commitments and inspection coverage) Region 1 EPA 
reviewed files for wet weather and pretreatment facilities that the state 
inspected in accordance with its CMS plan to ensure that inspections and 
enforcement activities at these facilities are well implemented. 
 
The state has developed and implemented a number of improvements with 
regard to its ability to evaluate and respond to wet-weather NPDES water 
quality violations by having the stormwater manager present stormwater 
violations at the Department’s monthly Non-Compliance Review (NCR) 
meetings where, historically, only DMR-SEV data was discussed using 
SNC criteria.  DEP continues to develop protocols to ensure that wet-
weather SNC violations are defined and addressed in a timely and 
appropriate manner.   

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

 

State response As recommended, MEDEP will develop an internal procedure for applying 
SNC criteria to all wet-weather SEVs observed or reported. 

Recommendation By January 31, 2016, MEDEP will provide Region 1 by email/memo a 
description of the plan implemented for applying SNC criteria to all wet-
weather SEVs observed or reported to the State by a facility. This 
procedure should reference the October 2007 Interim Wet Weather SNC 
Policy.    
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CWA Element 4 — Enforcement 

Finding 4-1 Meets or Exceeds Expectations 

Summary MEDEP is highly successful at selecting enforcement responses that 
effectively return sources in violation back to compliance in an appropriate 
manner. 

Explanation This review found that over 90% of enforcement responses were 
appropriate and brought violators back into compliance. 
 
In 2013 the state did not yet enter informal enforcement actions into ICIS 
for either major or non-major sources [(not a Required Data Element 
(RIDE) but a very important part of an enforcement program]. Data Metric 
Analysis (DMA) frozen data for metric 10a1, ‘major facilities with timely 
actions,’ does not reflect reality therefore due to the fact that the state often 
chooses to address violations at both major and non-major facilities with 
timely informal enforcement actions. 
 
In 2013 the state produced an SOP to flow all informal enforcement data 
into ICIS and is currently testing the computer protocol. Resolution of data 
entry issues is covered under Finding 1-1. The file review results 
demonstrated that timely enforcement for majors is being conducted as 
displayed by the results of metrics 9a and 10b shown below. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

9a Percentage of enforcement responses that 
return or will return source in violation to 
compliance 

100%  22 24 91.7% 

10b Enforcement responses reviewed that 
address violations in an appropriate manner 100%  21 23 91.3% 

 

State response MEDEP concurs with the EPA’s findings. 

Recommendation None. 
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CWA Element 4 — Enforcement 

Finding 4-2 Area for State Attention  

Summary This review identified that the State conducted a disproportionately low 
number of enforcement actions against NPDES stormwater permittees 
(industrial stormwater and MS4) when compared against the number of 
inspections conducted and subsequent enforcement actions taken for other 
types of NPDES permits. 

Explanation During the file review period, the state conducted over 900 industrial 
stormwater inspections resulting in 8 informal enforcement actions. No 
MS4 enforcement actions have ever been taken by the State. Other NPDES 
CMS categories had rates of enforcement follow-up as high as 80% for 
SSO inspections.  Construction stormwater inspections, led by a different 
division at MEDEP than the industrial and MS4 stormwater group, had an 
enforcement follow-up rate of 25%.  Because stormwater permit 
requirements result in site-specific practices and are less based on numeric 
standards and reporting such as individual NPDES wastewater discharge 
permits, inspection results are the critical data-set for both compliance 
determination and enforcement follow-up.   
 
In late 2012, the stormwater group moved from the Division of 
Environmental Assessment to the Division of Water Quality Management. 
This internal MEDEP re-structuring brought together, for the first time, the 
stormwater inspectors and the NPDES enforcement officers. The 
reorganization has increased communication between stormwater 
inspectors and enforcement staff which has led to two formal industrial 
stormwater enforcement actions having been commenced or completed 
since the review year. Prior to the review year, only one formal industrial 
stormwater enforcement action had been settled by the State.   

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

No metric exists for this finding 

State response MEDEP has developed a parallel process (SWNCR) to the regular NCR 
process to review MSGP and MS4 stormwater compliance and 
enforcement issues every month.  The DWQM is also developing 
compliance policies for both the MSGP and MS4 permits to facilitate 
consistent, timely, and effective compliance and enforcement decisions.  
MEDEP will submit this plan pursuant to the recommendations.   
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Recommendation In conjunction with the work plan submitted pursuant to Finding 2-2, by 
January 31, 2016, the MEDEP shall submit a work plan to EPA  
Region 1 detailing how, through their reprioritization of resources, the 
DWQM will conduct effective stormwater enforcement through the 
process of compliance determination and communication between 
inspectors and enforcement officers. 

 
 

CWA Element 5 — Penalties 

Finding 5-1 Area for State Improvement 

Summary This review indicates that the State does not follow national or State 
protocol for calculating economic benefit as part of an enforcement 
penalty. 

Explanation The national Enforcement Management System (EMS) guidance as well as 
State MEDEP internal protocols for calculating penalties indicate that 
every reasonable effort shall be made to calculate and recover the 
economic benefit of noncompliance (and that EPA’s software, ‘BEN’, shall 
be used to calculate the dollar amount of economic benefit). The State 
either did not calculate an economic benefit or failed to do so using BEN 
software in 7 of 12 cases reviewed. 
 
NPDES enforcement cases and penalty calculations are conducted within 
two different MEDEP departments, land and water (DWQM), thus 
subjecting penalty calculations to multiple distinct penalty policies. 
 
No calculations of economic benefit were observed during the review for 
any of the 12 penalty cases (for either the departments of land or water 
within the MEDEP). Additionally, files failed to give justification for not 
calculating economic benefit. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

11a Penalty calculations reviewed that consider 
and include gravity and economic benefit  100%  5 12 41.7% 

 

State response MEDEP will train relevant staff in the use of economic benefit analysis 
tools and will respond per the recommendation.     
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Recommendation By January 31, 2016, the MEDEP should have all enforcement staff whose 
jobs require the calculation of NPDES penalties undergo training in 
economic benefit calculations policy to ensure a consistent methodology 
for calculating economic benefit.  
 
By January 31, 2016, ME DEP should send an email/memo to EPA 
confirming that this training has been completed. 

 

CWA Element 5 — Penalties 

Finding 5-2 Meets or Exceeds Expectations 

Summary This review indicates that the State documents well its rationale for 
changing an initial calculated penalty amount before settlement, and 
diligently collects all penalties that it issues. 

Explanation Only two penalty cases reviewed (both construction stormwater cases in 
the land department) lacked explicit documentation of why the penalty 
amount that was initially calculated was not equal to the final settlement 
amount. 
 
The department ensured collection of penalties issued during the review 
year. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

12a Documentation of the difference between 
initial and final penalty and rationale  100%  8 10 80% 

12b Penalties collected 100%  8 8 100% 
 

State response MEDEP concurs with the EPA’s findings. 

Recommendation None.  
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Clean Air Act Findings 
 

CAA Element 1 — Data  

Finding 1-1 Area for State Improvement 

Summary   Both the file review metrics and the data metrics indicate that MEDEP 
has had some issues regarding the accuracy and completeness of data 
entered into AFS. 

Explanation A comparison of Metric 1h1 of the Data Metric Assessment (DMA) with 
the MEDEP information for this metric indicates that for FY 2013 the 
total amount of assessed penalties in AFS does not correspond with the 
actual amount of penalties assessed by MEDEP.  Most of the penalties 
not reported in AFS were for violations at minor facilities and one 
mobile source (a car dealership) that are not federally-reportable; 
however, one penalty for a synthetic minor 80 percent source (SM-80) 
was not entered into AFS.  Four out of five reportable penalties were 
entered correctly.  MEDEP has since entered the missing penalty 
information into AFS. 
 
A comparison of Metric 5a of the DMA with the MEDEP information 
for this metric indicates that 12 Title V full compliance evaluations 
(FCEs) were not conducted as required (the DMA reports that FCEs 
were conducted for 42 out of 54 facilities).  A detailed explanation of the 
issues surrounding this metric can be found in Finding 2-2 regarding 
FCE coverage at Title V facilities.  The main issues here were that AFS 
was not updated to reflect changes in the operating status, and size 
classification, of some facilities.  MEDEP has since made the applicable 
changes.  Taking the above into account, MEDEP conducted FCEs at 42 
out of 50 (84%) of its Title V major sources within the proper CMS 
inspection frequency. 
 
A comparison of Metric 5b of the DMA with the MEDEP information 
for this metric indicates that 7 SM-80 FCEs were not conducted as 
required (the DMA reports that FCEs were conducted at 16 out of 23 
facilities).  A detailed explanation of the issues surrounding this metric 
can be found in Finding 2-2 regarding FCE coverage at SM-80 facilities.  
The main issues here were that AFS was not updated to reflect changes 
in operating status and size classification of some facilities.  MEDEP has 
since made the applicable changes.  Taking the above into account, 
MEDEP conducted FCEs at 16 out of 16 SM-80 sources (100%) within 
the proper CMS inspection frequency. 
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A comparison of Metric 5e of the DMA with the MEDEP information 
for this metric indicates that MEDEP did not review all Title V annual 
compliance certifications.  Specifically, the DMA reports that MEDEP 
reviewed 53 out of 59 Title V certifications in FY 2013.  A closer look at 
this information reveals that MEDEP did review all Title V annual 
certifications received.  There was an AFS/ECHO logic issue with 3 
facilities that will be explained further in Finding 2-2.  In addition, it was 
found that MEDEP did not enter 3 reviewed Title V annual compliance 
certifications into AFS.  MEDEP has since entered the missing 
certification reviews into AFS.  Taking the above into account, MEDEP 
reviewed Title V annual compliance certifications for 56 out of 56 
(100%) of certifications received in FY 2013. 
 
A comparison of Metric 7b1 of the DMA with the MEDEP information 
for this metric indicates that MEDEP did not change the compliance 
status from “in compliance” to “in violation” for 4 out of 7 facilities 
issued informal enforcement actions.  In past SRF reviews, EPA Region 
I recommended that minor violations or deviations (e.g. where a facility 
is required to record the pressure drop across a baghouse on a daily basis 
and failed to record the pressure drop on one day for the entire year) that 
were quickly resolved and where no formal enforcement was to be taken 
did not warrant a change in the compliance status to “in violation” since 
the violating facility had already returned or would quickly return to 
compliance.  In these instances, the Region felt there was an unnecessary 
burden for data entry personnel to change the compliance status for such 
a short period of time (typically less than 30 days).  A closer look at the 
information for these 4 facilities indicates that the violations were very 
minor in nature and that MEDEP was acting on EPA’s suggestion.  
Therefore, the amount of alleged violations reported per informal 
enforcement action should be 3 out of 3 (100%) (discounting the 4 
violations that did not require a compliance status change). 
 
The file review also indicated some data accuracy issues.  Specifically,    
the file review revealed that MEDEP did not enter into AFS information 
regarding the following:  a retest at one facility with a results code of 
‘pass’; a Letter of Warning to one facility; and, FCEs for two facilities.   
 
There were also some data timeliness issues that will be discussed as a 
separate finding.  The state numerator and denominator for Metric 2b 
encompass both data accuracy/completeness issues and data timeliness 
issues from the file review. 
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Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

1h1 Total Amount of Assessed Penalties   4 5 80.0% 

2b Accurate MDR data in AFS 100%  21 25 84.0% 

5a FCE coverage: majors and mega-sites 100% 88.5% 42 50 84% 

5b FCE coverage: SM-80s 100% 93.3% 16 16 100% 

5e Review of Title V annual compliance 
certifications  100% 81.3% 56 56 100% 

7b1 Violations reported per informal actions 100% 59.5% 3 3 100% 

7b3 Violations reported per HPV identified 100% 57.5% 1 1 100% 
 

State Response This recommendation can be accomplished by the Bureau transitioning 
from its AFS database to the EPA ICIS data system, which is now being 
used. The staff will not have to enter information into multiple systems 
and will be able to track the data and information more timely. 

Recommendation Beginning immediately, EPA recommends that MEDEP pay closer 
attention to facility operating status and class designation changes to 
ensure that AFS is updated in a timelier manner.   
 
To this end, beginning January 31, 2016, EPA recommends that MEDEP 
develop a standard operating procedure (SOP) that describes the 
procedures to follow to ensure changes in the operating status or changes 
in the classification codes of facilities are relayed to the ICIS data entry 
person on an ongoing basis as changes occur.     
 
By January 31, 2016, MEDEP should provide Region 1 a status update 
on the classification SOP. 
 
By April 1, 2016, EPA will assess MEDEP’s entry of MDRs into the 
AFS system, and will close this action once it confirms that MEDEP has 
sustained complete and timely data entry of its MDRs for four quarters. 
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CAA Element 1 — Data  

Finding 1-2 Area for State Improvement 

Summary   Both the file review metrics and the data metrics indicate that MEDEP 
has had some issues regarding the timely entry of MDRs into AFS. 

Explanation A review of Metric 3a2 of the DMA indicates that MEDEP had 3 out of 
3 untimely HPV entries entered into AFS more than 60 days after the 
HPV was identified for FY 2013.  MEDEP reported that one untimely 
HPV entry should have had its ‘Day Zero’ revised based on follow-up 
information supplied by the facility that required further review by 
MEDEP to determine whether the violations met the HPV criteria.  
MEDEP had requested that ‘Day Zero’ be revised to 10/30/13.  Had the 
date been changed by EPA, the HPV would have been identified and 
entered into AFS in a timely manner (within 20 days).  Another of the 
untimely HPV entries was inaccurately placed on the HPV list.  This 
facility had failed a stack test for particulate matter, but further review 
by MEDEP determined that the facility was not ‘major’ for the violating 
pollutant, particulate matter. Thus this facility did not meet the HPV 
criteria.  Taking the above into account, 1 out of 2 (50%) of the HPVs 
were entered in an untimely manner. 
 
A comparison of Metric 3b1 of the DMA with the MEDEP information 
for this metric indicates that 35 compliance monitoring activities out of 
151 (23.2%) were not entered into AFS in a timely manner (within 60 
days of the activity).  The DMA reports that compliance monitoring 
activities were entered into AFS in a timely manner for 116 out of 151 
(76.8%) of actions. MEDEP reported that the primary reason for the 35 
late entries were that field staff, who spend most of their time out in the 
field, were sometimes late in submitting field activities to the MEDEP 
AFS data entry person.  MEDEP also reported that, on occasion, the 
compliance monitoring MDRs were not properly uploaded from the 
MEDEP AECTS database to AFS.  MEDEP’s transition to its new EFIS 
database is anticipated to resolve this occasional problem. 
 
A review of Metric 3b2 of the DMA indicates that 32 out of 76 stack 
tests (42.1%) were not reported in a timely manner (within 120 days 
from the date of the activity).  The DMA reports that stack tests were 
entered into AFS in a timely manner for 44 out of 76 (57.9%) of stack 
tests.  MEDEP reported that stack tests were sometimes entered into 
AFS in an untimely manner because MEDEP prefers to enter the stack 
test data once the final stack test results of ‘pass’ or ‘fail’ are known so 
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both the stack test activity and the results code can be entered at the 
same time for efficiency purposes.  Since the final stack test reports are 
sometimes late, the review of these reports, used to determine the results 
code of the tests, often cannot be done until after the entry due date in 
AFS, which is based on the date of the stack test itself.  MEDEP also 
reported that it had undertaken an initiative in FY 2013 to quality-assure 
its stack testing data and found that some past stack test activities had 
not been entered into AFS, and thus entered this missing data late.  
 
A comparison of Metric 3b3 of the DMA with the MEDEP information 
for this metric indicates that 2 enforcement-related MDRs out of 14 
(14.3%) were entered into AFS more than 60 days after the enforcement 
action. The DMA reports that enforcement-related MDRs were entered 
into AFS in a timely manner for 12 out of 14 (85.7%) such actions.  The 
two actions entered in an untimely manner were for the same facility and 
both actions were only slightly late [the Notice of Violation (NOV) was 
entered into AFS 76 days after the enforcement action was taken, and the 
Consent Agreement (CA) was entered into AFS 62 days after the 
enforcement action was taken]. 
 
The file review revealed that there were some timeliness issues as well.   
Specifically, MEDEP did not enter into AFS FCE information for two 
facilities and did not enter into AFS information regarding a retest with a 
results code of ‘pass’ for one facility.  In addition, MEDEP did not enter 
into AFS information regarding a Letter of Warning issued to one 
facility.    
 
The numerator and denominator for Metric 2b encompass both the data 
accuracy/completeness issues and the data timeliness issues from the file 
review.    

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

2b Accurate MDR data in AFS 100%  21 25 84.0% 

3a2 Untimely entry of HPV determinations 0%  1 2 50.0% 

3b1 Timely reporting of compliance 
monitoring MDRs 100% 80.9% 116 151 76.8% 

3b2 Timely reporting of stack test dates and 
results 100% 75.4% 44 76 57.9% 

3b3 Timely reporting of enforcement MDRs 100% 68.7% 12 14 85.7% 
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State Response 
 
 
 
 
Recommendation 

Since the Bureau will not have to put information into multiple data 
systems now that the EPA ICIS system is being used, this should allow 
staff to be more timely with data input.  
 
 
Beginning immediately, EPA recommends that MEDEP field staff 
responsible for providing compliance monitoring minimum data 
requirement (MDR) information to the MEDEP AFS data entry person 
do so in a timelier manner.  To this end, beginning in January 2016, EPA 
recommends that MEDEP field staff and the MEDEP AFS data entry 
person coordinate on a monthly basis to ensure that all MDR reportable 
information is provided to the data entry person in a timely manner. 
 
Beginning in January 2016, EPA recommends that MEDEP enter stack 
testing MDR information into AFS in a timely manner using a results 
code of ‘pending’ for those stack tests where final test reports are not 
received and/or reviewed by MEDEP in a timely manner. 
 
EPA also recommends that MEDEP transition to the new EFIS database 
as quickly as possible to resolve the occasional uploading issue found 
with its current AECTS database where MDR data sometimes does not 
properly transfer from MEDEP’s AECTS database to AFS.   
 
By April 1, 2016, EPA will assess MEDEP’s entry of MDRs into the 
AFS system, and will close this action once it confirms that MEDEP has 
sustained complete and timely data entry of its MDRs for four quarters. 
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CAA Element 2 — Inspections 

Finding 2-1 Area for State Improvement 

Summary For the most part, MEDEP inspectors write well-documented and 
comprehensive inspection reports with accurate compliance 
determinations.  Many inspection reports for synthetic minor and true 
minor sources were found deficient because compliance determinations 
were not made for all applicable equipment and/or regulations. 

Explanation Of the 25 files reviewed, 20 contained compliance monitoring reports 
(CMRs).  In all 20 of the CMRs, MEDEP generally documented the 
elements listed in Chapter IX of the compliance monitoring strategy 
(CMS).  In 9 of the inspection reports, for synthetic minor and Tier I and 
Tier II minor sources, the class designation was not found in the report 
or in the inspection file (this issue alone was not considered when 
determining the numerator in Metric 6a below); however, there were 5 
CMRs out of 20 that were missing documentation regarding one or more 
FCE elements such as whether a review of fuel supplier records 
pertaining to the sulfur content of fuels was done. 
 
For those reports where an FCE was done at a Title V major source with 
a Title V license issued (9 facilities), the inspection file included a 
completed Title V checklist that lists each condition of a Title V license, 
the method used to determine compliance, and the compliance status of 
each license condition.  MEDEP implemented this checklist after EPA 
made a recommendation to do so in the Round 2 MEDEP SRF.  The use 
of such a checklist has been considered a ‘Good Practice’ in past SRF 
Reviews for another New England state.  MEDEP should be commended 
for implementing this checklist. 
 
For CMR reports pertaining to synthetic minor and Tier I and Tier II 
sources, the majority of reports, 9 out of 11 (81.8%) were found 
deficient because compliance determinations were not made for all 
applicable equipment and/or regulations.  A more detailed source-by- 
source description of these deficiencies can be found in the ‘optional 
comments’ section of the file review checklist spreadsheet. 
 
EPA’s Region 1 Air Technical Unit has a general policy that inspection 
reports should be completed within 30 days of conducting an FCE or 
PCE (partial compliance evaluation), but in no case later than 90 days.  
Of the 20 inspections reports completed by MEDEP, 16 of the 20 
inspection reports were finalized within 30 days, one was finalized 
within 32 days, one was finalized within 41 days, one was finalized 
within 85 days, and one was finalized within 93 days. 
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Please note that the denominator for Metric 6b below is 21 instead of 20, 
based on the review of a PCE report for an observed stack test.  

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

6a Documentation of FCE elements 100%  15 20 75% 

6b Compliance monitoring reports reviewed 
that provide sufficient documentation to 
determine facility compliance 

100%  12 21 57.1% 

 

State Response The Bureau is working to make more complete compliance 
determinations as it relates to minor sources.  This is also an 
improvement that will be more robust as the Bureau utilizes the ICIS 
system. 

Recommendation This is the one remaining recommendation from the MEDEP Round 1 
SRF.  MEDEP has implemented use of a Title V inspection checklist, as 
recommended by EPA in the last MEDEP SRF report, which has 
resolved the inspection report deficiencies at Title V sources; however, 
the CMR reports for synthetic minor and true minor sources continue to 
have deficiencies.  MEDEP has reported that it would be too resource-
intensive to carry forward the Title V inspection checklist for use with 
synthetic minor and true minor sources. 
 
MEDEP has reported that once it transitions to its new EFIS database it 
will be possible to provide inspection report templates for its synthetic 
minor and true minor sources that will resolve the current report 
deficiencies.  MEDEP anticipated transition to the EFIS database by no 
later than March 31, 2015. 
 
EPA recommends that MEDEP transition to the new EFIS database as 
soon as possible and begin using the report templates for all minor 
sources immediately upon their availability.   
 
In the meantime, MEDEP field staff should immediately begin writing 
CMR reports, at least for those facilities covered by their CMS plan that 
provide compliance determinations for all applicable equipment and 
regulations. 
 
Each year, EPA will review 3 – 5 reports and will close this action once 
it confirms that MEDEP is writing thorough CMR reports for all 
applicable facilities, and providing compliance determinations for all 
applicable equipment and regulations. 
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CAA Element 2 — Inspections 

Finding 2-2 Area for State Attention 

Summary MEDEP did not meet its FCE commitments regarding its Title V 
sources, particularly for its mega-sites in FY 2013.  MEDEP did meet its 
FCE commitments in regards to its SM-80 facilities for FY 2013.  
MEDEP believed that it had until FY 2014 to complete its mega-site 
inspections. 

Explanation A comparison of Metric 5a of the DMA with the MEDEP information 
for this metric indicates that 12 Title V full compliance evaluations 
(FCEs) were not conducted as required (the DMA reports that FCEs 
were conducted for 42 out of 54 facilities).  A closer look at this 
information reveals that 3 of these 12 facilities were permanently shut 
down prior to FY 2013; however, MEDEP did not change the operating 
status of some of these facilities in AFS and did not coordinate with EPA 
to remove the CMS flags for these 3 facilities.  In addition, 1 of the 12 
facilities had changed size classification status from a Title V source to a 
SM-80 source prior to FY 2013; however, the size classification change 
was not updated in AFS and MEDEP did not coordinate with EPA to 
change the CMS flag to the proper classification in AFS (an FCE has 
been completed at this facility within the past 5 years). The eight 
remaining facilities were inspected late with FCEs occurring in FY 2014.  
Six of these late FCEs were for mega-sites that MEDEP had believed 
were not scheduled for FCEs until FY 2014.  All 6 mega-sites did have 
partial compliance inspections conducted by MEDEP in FY 2013.  
MEDEP has made the applicable changes to ‘operating status’ for the 3 
Title V facilities that have permanently shut down.  In addition, EPA has 
removed the associated CMS flags for these 3 facilities and changed the 
CMS flag for the one facility that changed from a Title V facility to an 
SM-80 facility.  Taking the above into account, MEDEP conducted 
FCEs at 42 out of 50 (84%) of its Title V major sources within the 
proper CMS inspection frequency. 
 
A comparison of Metric 5b of the DMA with the MEDEP information 
for this metric indicates that 7 SM-80 FCEs were not conducted as 
required (the DMA reports that FCEs were conducted at 16 out of 23 
facilities).  A closer look at this information reveals that 5 of these 7 
facilities were permanently shut down prior to FY 2013; however, the 
MEDEP did not change the operating status of some of these facilities 
from ‘operating’ to ‘permanently shut down’ in AFS and did not 
coordinate with EPA to remove the CMS flags for these 5 facilities.  One 
of the remaining facilities has changed names and the reported AFS 
number is a duplicate that needs to be archived or deleted from AFS.  An 
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FCE was conducted at this facility on 8/16/12.  The last remaining 
facility has not operated in the past 2-to-3 years and its license was 
transferred to a new company that is a true minor source.  MEDEP did 
not coordinate with EPA to remove the CMS flag for this facility.  EPA 
has since removed the CMS flag for this facility. Taking the above into 
account, MEDEP conducted FCEs at 16 out of 16 SM-80 sources 
(100%) within the proper CMS inspection frequency.   
 
A comparison of Metric 5e of the DMA with the MEDEP information 
for this metric indicates that MEDEP did not review all Title V annual 
compliance certifications.  Specifically, the DMA reports that MEDEP 
reviewed 53 out of 59 Title V certifications in FY 2013.  A closer look at 
this information reveals that MEDEP did review all Title V certifications 
received.  Of the 6 certifications reported as not being reviewed, 3 of the 
6 were reported to be from SM-80 sources for which no such 
certifications would have been required since these are not Title V 
facilities (there must be a data logic issue – the DMA under class has 
reported ‘SM’ for the 3 facilities and a historic CMS code of ‘S’).  Of the 
remaining 3 certifications, all were reviewed and are in the MEDEP 
database, but were not uploaded to AFS.  MEDEP has since entered the 
missing certification reviews into AFS.  Taking the above into account, 
MEDEP reviewed Title V annual compliance certifications for 56 out of 
56 (100%) of certifications received in FY 2013.  

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

5a FCE coverage: majors and mega-sites 100% 88.5% 42 50 84% 

5b FCE coverage: SM-80s 100% 93.3% 16 16 100% 

5e Review of Title V annual compliance 
certifications 100% 81.3% 56 56 100% 

 

State Response 
 
 
 
 
 
Recommendation 

The specific commitment was a multi-year commitment and was 
reviewed by EPA and Bureau staff on an annual basis.  The timeliness of 
this commitment was missed by both EPA and the Bureau initially.  It 
has subsequently been rectified and should not be an issue in the future 
with the use of the EPA ICIS system. 
 
EPA recommends that, at the beginning of each federal fiscal year or 
whenever inspection targeting occurs, MEDEP double-check the CMS 
inspection frequency cycle for each applicable inspection category, 
especially for mega-sites, and note the beginning year and completion 
year of each CMS inspection cycle to ensure that all required FCEs are 
completed within the proper time frame.  
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By June 1, 2016, ME DEP should send an email/memo to EPA when 
this action has been completed. 
 
EPA will close this action once it confirms that MEDEP is conducting 
FCEs at the frequencies agreed to in its compliance monitoring strategy. 

 
 

CAA Element 3 — Violations 

Finding 3-1 Meets or Exceeds Expectations 

Summary MEDEP does an excellent job of documenting violations and making 
accurate compliance and HPV determinations. 

Explanation In 13 out of the 25 files reviewed, there were some violations noted.  In 
13 files with violations, MEDEP made accurate compliance and HPV 
determinations, based on inspections, stack test report reviews, and 
various other types of report reviews (one caveat being that one facility 
was initially identified as an HPV and shows up as an HPV in the 
‘frozen data’, but upon further review by MEDEP, it was determined 
that the stack test violation did not meet the HPV criteria because the 
facility was not ‘major’ for the violating pollutant).  HPV determinations 
are a collaborative effort between MEDEP and EPA.  On an ongoing 
basis, at a minimum once per quarter, MEDEP and EPA discuss 
potential HPVs.  The ultimate HPV determinations are mutually agreed 
upon by both MEDEP and EPA. 
 
In the 12 files reviewed without violations, the compliance 
determinations appeared accurate based on the CMR reports, where 
applicable, or other information found in the file. 
 
A comparison of Metric 7b1 of the DMA with the MEDEP information 
for this metric indicates that MEDEP did not change the compliance 
status from “in compliance” to “in violation” for 4 out of 7 facilities 
issued informal enforcement actions.  In past SRF reviews, EPA Region 
I recommended that minor violations or deviations (e.g. where a facility 
is required to record the pressure drop across a baghouse on a daily basis 
and failed to record the pressure drop on one day for the entire year) that 
were quickly resolved and where no formal enforcement was to be taken 
did not warrant a change in the compliance status to “in violation” since 
the violating facility had already returned or would quickly return to 
compliance.  In these instances, the Region felt there was an unnecessary 
burden for data entry personnel to change the compliance status for such 
a short period of time (typically less than 30 days).  A closer look at the 
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information for these 4 facilities indicates that the violations were very 
minor in nature and that MEDEP was acting on EPA’s suggestion.  
Therefore, the amount of alleged violations reported per informal 
enforcement action should be 3 out of 3 (100%) (discounting the 4 
violations that did not require a compliance status change). 
 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

7a Accuracy of compliance determinations 100%  25 25 100% 

7b1 Violations reported per informal actions 100% 59.5% 3 3 100% 

8a HPV discovery rate at majors  4% 1 58 1.7% 

8c Verify the accuracy of HPV determinations 100%  13 13 100% 
 

State Response Although there was no recommendation the High Priority Violation 
(HPV) assessment is changing and the Bureau will work with EPA on 
implementing changes.  The Bureau will also be more diligent in putting 
the appropriate data into the system. 

Recommendation None.   
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CAA Element 4 — Enforcement 

Finding 4-1 Meets or Exceeds Expectations 

Summary MEDEP does an excellent job of taking appropriate enforcement.  In 
some instances, for good reason, MEDEP has been unable to take timely 
enforcement action.  MEDEP also does an excellent job of providing 
‘early warning notice’ to facilities with violations to expedite their return 
to compliance.   

Explanation MEDEP took informal and/or formal enforcement actions against 11 out 
of the 25 facilities in the files reviewed and 11 out of 13 facilities found 
with violations.  In the two cases where violations were found and no 
enforcement action has been taken to date there was good reason.  In one 
case, the facility had requested an alternative compliance demonstration 
from EPA after it had failed a methanol destruction test pertaining to the 
Pulp and Paper NESHAP.  EPA has yet to make a determination whether 
to approve the facility’s request and thus all enforcement is on hold.  In 
the second case, the facility had submitted a request with its rationale for 
removing the particulate matter limits for its scrubbers from its license, 
after it had failed stack tests for the same pollutant.  MEDEP licensing 
staff still need to complete their review of this submission and make a 
determination as to whether the particulate matter limit can be removed 
from the license.  As such, enforcement is on hold until a final decision 
is made by the MEDEP licensing staff.   
 
A total of 11 informal and 5 formal enforcement actions were taken 
against the 11 facilities with actionable violations.  For the 11 facilities 
with violations where enforcement was taken, 11 of the 11 violations 
included corrective actions to be taken in the informal enforcement 
stage, or in some cases, corrective action was taken even before informal 
enforcement was taken.  In 11 out of the 11 actionable violations 
reviewed, the violating facility had returned to compliance prior to any 
formal enforcement being taken, if applicable.  MEDEP should be 
commended for its continued use of an ‘early warning notice’ to 
violators to help expedite their return to compliance. This has been 
considered a ‘Good Practice’ in earlier SRF Reviews.   
 
Metric 10a of the DMA indicates that MEDEP met the timeliness goal of 
addressing HPVs (within 270 days of ‘Day Zero’) in 2 out of 4 cases.  
Another HPV was initially identified as an HPV by MEDEP in FY 2013, 
but not identified as an HPV to EPA until FY 2014.  Since this facility 
was one of the files reviewed, EPA will also include this HPV in Metric 
10a. 
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One of the 5 HPVs reviewed was identified in FY 2011.  Two of the 5 
HPVs were identified in FY 2012, and 2 of the 5 HPVs were identified 
in FY 2013.  All 5 HPVs were reviewed as part of the SRF file review 
for continuity purposes because some relevant information such as 
addressing and/or resolving actions occurred during FY 2013. 
 
MEDEP addressed 3 out of the 5 (60%) identified HPVs from the file 
review in a timely manner (within 270 days of ‘Day Zero’).  One of the 
HPVs that was not addressed in a timely manner was addressed 623 days 
after ‘Day Zero’.  The reason this HPV was not addressed in a timely 
manner is because there was a lot of back-and-forth discussion between 
the facility and the MEDEP regarding the size of the penalty, the nature 
and duration of the violations, and especially regarding the Supplemental 
Environmental Project that was ultimately approved and implemented in 
this case.  This case was ultimately handled by the MEDEP 
Commissioner’s Office for resolution.  The reason that the second HPV 
that was not addressed in a timely manner was due to a lot of settlement 
negotiations between MEDEP and the U.S. Navy.  It is uncommon for a 
New England state to take enforcement against the federal government, 
and although the HPV was not addressed until 329 days after ‘Day 
Zero’, the MEDEP should be commended for taking enforcement action. 
Although only 60% of the HPVs were addressed in a timely manner, 
EPA believes the extenuating circumstances surrounding the two HPVs 
not addressed in a timely manner, should not impact EPA’s finding of 
‘Meets or Exceeds Expectations’ for this Element.  
 
For the numerator in Metric 9a below, corrective action was always 
taken prior to the formal enforcement action stage and thus the 
numerator will assume that corrective action was taken in the formal 
enforcement responses.   For the numerator and denominator in Metric 
10a below, the HPV information from the SRF file review was used 
rather than the HPV data from the DMA.   

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

9a Formal enforcement responses that include 
required corrective action that will return the 
facility to compliance in a specified timeframe 

100%  5 5 100% 

10a Timely action taken to address HPVs  67.5% 3 5 60% 
 

State Response The Bureau will continue to deal with enforcement actions as 
appropriate. 

Recommendation None. 
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CAA Element 5 — Penalties 

Finding 5-1 Meets or Exceeds Expectations 

Summary MEDEP does an excellent job of calculating the gravity portion of its 
penalties and, for all applicable files reviewed, does evaluate whether 
there is any economic benefit.  In addition, MEDEP does an excellent 
job of documenting the difference between initial and final penalty 
amounts, and documenting that penalties have been collected.   

Explanation A total of 5 out of the 25 files reviewed included penalties. One of the 
penalties was paid in FY 2014, but was reviewed for continuity 
purposes.  In all 5 penalty cases, MEDEP calculated the gravity portion 
of the penalty according to its penalty policy and had documentation in 
the file that economic benefit was evaluated.  In each of the 5 cases, 
MEDEP determined that economic benefit was insignificant and would 
not be assessed as part of the penalty.  EPA agrees with MEDEP’s 
assessment in these five cases. 
 
Three out of the 5 penalty cases had the initial penalty reduced, and 2 
cases did not have a penalty reduction.  For the 3 penalty cases with a 
penalty reduction, MEDEP had a completed penalty justification memo 
in the enforcement file that offered general rationalizations for why the 
penalty was reduced (e.g., litigation risk, good faith/cooperation, etc.). 
 
For each of the 5 penalty cases, documentation was found in the 
enforcement file indicating that the penalty had been paid in full.  For the 
one case where a Supplemental Environmental Project was undertaken, 
there was documentation in the file that the project had been completed 
to MEDEP’s satisfaction. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State  
% or # 

11a Penalty calculations include gravity and 
economic benefit 100%  5 5 100% 

12a Documentation on difference between 
initial and final penalty 100%  3 3 100% 

12b Penalties collected 100%  5 5 100% 
 

State Response The Bureau will continue to assess the appropriateness of the 
enforcement action as it has in the past. 

Recommendation None. 
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Resource Conservation and Recovery Act Findings 
 

RCRA Element 1 — Data  

Finding 1-1 Meets or Exceeds Expectations 

Summary MEDEP does an excellent job maintaining accurate data and reporting it 
in a timely manner into the national database. During the time periods 
reviewed, inspection counts, documentation of violations and 
enforcement actions were accurate according to the file reviews, file 
review metrics and the Data Metric Analysis (DMA).   

Explanation Twenty-three files were selected and reviewed to determine the 
completeness of the minimum data requirements. All of the selected files 
were accurately represented in the national database. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State 
% or # 

2b Complete and accurate entry of mandatory 
data 100%  23 23 

 
100% 
 

 

State response MEDEP concurs with the EPA’s findings. 

Recommendation None 
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RCRA Element 2 — Inspections 

Finding 2-1 Meets or Exceeds Expectations 

Summary Twenty-three inspection files were reviewed.  In each instance, the files 
for these inspections included an appropriate level of detail to document 
the observations and findings.   
 
MEDEP routinely provides inspection targets as requested to the EPA, 
some of which include LQGs.  The combined LQG inspection efforts of 
EPA and MEDEP approaches 95%. In MEDEP’s case, the 100% goal 
will likely never be achieved, since some of MEDEP’s LQG universe 
include facilities that are not always active, and therefore not always 
good inspection targets. 
 
Additionally, MEDEP spends considerable resources conducting 
inspections at generator categories other than LQGs.   

Explanation Each reviewed file included facility descriptions, photographs when 
appropriate, and supporting information including maps, facility-
diagrams, manifest history summaries, and sufficiently detailed 
descriptions of production processes.   
 
In all of the cases, the violations that ultimately cited were sufficiently 
supported in the trip report and inspection checklists.  (MEDEP routinely 
uses an inspection checklist in the field, and then uses it to complete a 
narrative trip report.)  MEDEP’s inspection procedures ensure that 
inspectors are completely evaluating each RCRA program element. 
 
Additionally, MEDEP has a strong working relationship with the EPA 
RCRA inspection program in Region 1, and routinely provides, as 
requested by the EPA RCRA program, inspection targets that may 
include LQGs.  When accounting for the combined efforts of MEDEP 
and the EPA RCRA inspection program, the 100% 5-year inspection 
goal, is 94.5%, very close to the national 100% goal.  (In some instances, 
MEDEP has specific knowledge about the operational status of some of 
its LQG facilities, and when appropriate, considers this information in 
assessing whether an LQG is a good candidate for an inspection during 
the 5-year period.  If an LQG is not operational, or inactive, MEDEP 
may decide that they are not good inspection candidates, and may 
purposely not be visited within the 5-year LQG inspection cycle).  
    
A review of Metrics 5a, 5b and 5c of the DMA and relevant RCRAInfo 
data shows that MEDEP met or exceeded the national average in each 
metric.  Further, MEDEP spends a considerable amount of time and 
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effort in inspecting non-notifiers, following-up on all citizen-complaints, 
and in conducting inspections at conditionally-exempt small quantity 
generators (53 inspections in the last 5 years), and small quantity 
generators (72 inspections in the last 5 years). 
 
Of the twenty-three inspection reports completed during the time period 
of this SRF, MEDEP had a final trip report completed within a very 
timely average of 38 days. 
 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State 
% or # 

5a Two-year inspection coverage of operating 
TSDFs 100%  2 2 100% 

5b Annual inspection coverage of LQGs 20% 21% 15 55 27.3% 

5c Five-year inspection coverage of LQGs 100% 66.6% 46 55 83.6% 

6a Inspection reports complete and sufficient to 
determine compliance 100%  23 23 100% 

6b Timeliness of inspection report completion 100%  23 23 100% 
 

State response MEDEP concurs with the EPA’s findings. 

Recommendation None 
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RCRA Element 3 — Violations 

Finding 3-1 Meets or Exceeds Expectations 

Summary MEDEP does an excellent job of documenting compliance status and 
determining violations, and documenting the observed violations in their 
inspection records and enforcement responses.   

Explanation Each of the 23 files reviewed had accurate and complete descriptions of 
the violations observed during the inspection and had adequate 
documentation to support MEDEP’s compliance determinations.  
MEDEP finds violations regularly during their inspections.   

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State 
% or # 

7a Accurate compliance determinations 100%  23 23 100% 
 

State Response MEDEP concurs with the EPA’s findings. 

Recommendation None 

 
  



 

State Review Framework Report | Maine | Page 39  
 

RCRA Element 3 — Violations 

Finding 3-2 Area for State Improvement 

Summary A review of the selected case files and the DMA indicates that MEDEP 
did not make an appropriate SNC determination in 3 of the 23 
enforcement cases reviewed. 

Explanation Twenty of the 23 inspections reviewed had appropriate determinations 
made on their SNC status, but in three of the twenty-three files reviewed, 
MEDEP did not make an appropriate SNC determination.   
 
In one of these three instances, the company had a history of non-
compliance, and MEDEP’s inspection revealed a number of violations 
that had been previously cited, and enforced with formal enforcement 
that included a penalty. In the two other instances, MEDEP documented 
an actual release of hazardous waste, along with other significant 
violations. In one of these two facilities, MEDEP also had record of an 
established history of non-compliance at the facility, with significant 
repeat violations.   
 
In one additional instance, MEDEP did make an appropriate SNC 
determination, but did not follow-up with a formal enforcement action, 
even though the files indicated that formal enforcement was 
recommended.      

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State 
% or # 

8c Appropriate SNC determinations 100%  20 23 86.9% 
 

State Response In the first of the instances referenced by EPA, the violations which had 
been previously cited were relatively minor in nature and scope and 
primarily had occurred over 10 years prior to the FY13 inspection.  
Under Maine’s penalties statutes, violations are considered repeat 
violations only if they reoccurred within the 5 preceding years.  The 
FY13 violations were all corrected by the company at the time of the 
inspection or shortly thereafter and all were corrected prior to the 
issuance of the NOV, which was issued in a very timely manner (i.e. 
within 60 days of the inspection). Given these circumstances, MEDEP 
determined that a formal enforcement action was not warranted. 
 
EPA indicates that in two instances “MEDEP documented an actual 
release of hazardous waste”.  In one of these instances, the discharge was 
minimal, consisting primarily of crystalized residues on a tank and tank 
valve, the company had filed a Spill Control and Clean-up Plan pursuant 
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to 38 M.R.S.A. § 1318-C, and MEDEP had discussed the case-specifics 
with the Office of Attorney General, which indicated it was not 
supportive of a discharge citation under Maine’s statutes given the 
circumstances involved.  This was documented in the file.  In addition, 
the company addressed most of the violations prior to the issuance of the 
Notice of Violation.  Given these circumstances, MEDEP determined 
that a formal enforcement action was not warranted.    
 
In the other instance in which EPA indicates that “MEDEP documented 
an actual release of hazardous waste”, there was in fact no release.  
Instead, there was an instance of treatment of hazardous waste by mixing 
or dilution.  The mixture (less than 5 gallons) had been sampled by the 
company to ensure that it was not hazardous waste at the time of its 
disposal as non-hazardous waste.  The company was cited for treatment 
without a license and corrected its practice to gain compliance. The 
remaining citations were relatively minor in nature and scope, involving 
no more than three small containers and 8 gallons of waste in aggregate.  
The company corrected the violations in a timely and cooperative 
manner.  Under the circumstances, MEDEP determined that a formal 
enforcement action was not warranted. 
 
In one additional instance, EPA indicates that MEDEP did make an 
appropriate SNC determination, but did not follow-up with a formal 
enforcement action, even though the file indicated formal enforcement 
was recommended.  Regarding this last instance, senior managers did not 
concur that formal enforcement was necessary in light of the violations 
and requested additional assistance measures be offered to the generator.    
 
MEDEP does not concur with EPA’s comments in regard to the first 
three instances and with EPA’s recommendations. MEDEP does agree to 
submit for EPA review and comment, a description of the process used 
to identify SNC’s.  
 
Region 1’s Response to MEDEP’s comments 
 
In light of the MEDEP comments EPA has re-reviewed that collected 
records for the three cases that are subject to this comment and believes 
that the Element#3 response should remain as originally stated.   EPA 
considers the designation of SNC important as it assists in addressing the 
most serious violators with timely, visible and effective enforcement 
actions. This designation (along with the subsequent enforcement action) 
also helps to return the violator to compliance as expeditiously as 
possible, as well as deter future or potential non-compliance.   
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In the second instance the company has a history of non-compliance, 
with violations that were observed by MEDEP in both 2008 and again, 
in 2013.  MEDEP has not taken any formal enforcement actions at this 
facility.  In 2008, MEDEP identified 10 violations, but the file does not 
designate if the violations are class I violations or class II violations, 
although many would typically be viewed as class I violations.  In 2012, 
MEDEP identified significant class I-type violations, including treatment 
without a license, failure to minimize the potential for a release, waste 
determinations, failure to maintain a training plan, failure to update aid 
agreements, and a failure to label hazardous waste containers.  EPA 
believes that this facility is a repeat violator with violations that deviate 
substantially from the RCRA requirements, and that is also has shown a 
history of non-compliance that falls within MEDEP’s HWPPG as a 
facility which should have been designated as a SNC and followed up 
with formal enforcement.  
 
In the third instance MEDEP determined that the facility was mixing 
TCLP sludge with non-hazardous waste and shipping it off as non-
regulated.   EPA believes that there is still a strong likelihood that this 
activity still constituted a release of a hazardous waste, since the LDR 
treatment standards would need to have also been met.  During review of 
the MEDEP case file for this facility, there were no analytical results to 
document the result of the facility’s illegal treatment.  In order to be able 
to say that there was no potential release to the environment, these 
results would not only have to show that the waste did not meet the 
definition of a hazardous waste, but also, that the treated waste met or 
exceeded all of the relevant LDR treatment standards. There was no 
record in the file that indicated that LDR treatment standards were met. 
Additionally, treatment of hazardous waste, without a permit, is a 
significant violation, because it circumvents the entire hazardous waste 
treatment facility permitting process.  This illegal treatment was being 
done by a company that is in the business of analytical testing, that also, 
is sophisticated enough to have known that hazardous waste cannot be 
treated without first obtaining a hazardous waste permit.  
 
In the final instance MEDEP did make an appropriate SNC designation 
and the company should been issued a formal action with a penalty. 
Given the serious nature of the violations compliance assistance is not an 
appropriate substitution for a formal enforcement action.  
 
EPA agrees with MEDEP’s recommendation to submit for EPA review 
and comment, a description of the process used to identify SNC’s. 
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Recommendation MEDEP’s current enforcement documentation includes a sign-off and 
recommendation on whether a violator is a SV or a SNC.   
 
By January 31, 2016 MEDEP should provide training to inspectors 
making SNC determinations that emphasizes the need to evaluate a 
facility’s history of non-compliance, and any instances where actual 
releases of hazardous waste have been observed, and to include these 
factors into determining the SNC status of an inspected facility.   
 
By January 31, 2016, MEDEP RCRA should modify the existing 
enforcement documentation to ensure that a system is in place that 
includes a sign-off by the appropriate management personnel for 
instances when the management does not concur with RCRA Technical 
staff’s enforcement recommendation.  This sign-off sheet should be 
included in the case file.     
 
By March 31, 2016, ME DEP should send an email/memo to EPA when 
both of these actions have been completed. 
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RCRA Element 4 — Enforcement 

Finding 4-1 Area for State Attention 

Summary MEDEP’s enforcement actions generally return facilities to compliance 
in a timely manner.   

Explanation MEDEP’s overall average length of time for issuing a formal action 
from day zero was 148 days, well before 360-days.  As discussed further 
in Element 4, Finding 4-2, MEDEP’s practice of issuing NOVs, in 
advance of formal enforcement, helps to achieve timely compliance to 
the violations cited, often before the formal enforcement is issued.  In 
one of the files reviewed where MEDEP had determined a facility to be 
a SNC, MEDEP never issued formal enforcement action (also addressed 
below in Element 4, Finding 4-2). Also, in three instances, violators 
were determined to be Secondary Violators, when the violations 
warranted SNC determinations (previously discussed in Finding 3-2).  

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State 
% or # 

9a Enforcement that returns violators to 
compliance 100%  22 23 95.6% 

10a Timely enforcement taken to address SNC  80% 83.2% 5 6 83.3% 
 

State Response See MEDEP’s State Response comments for Finding 3-2. See also 
Region 1’s Response to MEDEP’s comments. 

Recommendation See recommendation for Finding 3-2.  
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RCRA Element 4 — Enforcement 

Finding 4-2 Area for State Attention 

Summary Of the twenty-three files reviewed, all inspections conducted by MEDEP 
found violations and had some level of enforcement issued by MEDEP.  
Seventeen of the twenty-three inspection files included non-formal 
enforcement, one was addressed with non-formal enforcement - with 
enforcement intent, and five were addressed with formal enforcement 
actions that included a financial penalty.    

Explanation MEDEP’s typical first step when violations are determined during an 
inspection, is to issue notice of violation (NOV).  [For very minor issues, 
MEDEP may issue a letter of warning (LOW), but none of the selected 
twenty-three files that were reviewed were inspections that resulted in an 
LOW.]  
 
The NOV is an informal enforcement tool used by MEDEP to put a 
facility on notice of violations.  When MEDEP has determined that 
violations are more significant, the NOV includes ‘enforcement intent’, 
which means that a more formal enforcement response is going to follow 
the initial NOV.  By issuing an NOV shortly after an inspection, 
MEDEP has notified the facility to begin corrective measures to come 
into compliance, so that the facility does not have to wait for a formal 
enforcement response to be prepared before being notified of compliance 
issues.     
 
In one instance observed during the review of the twenty-three 
inspection files, MEDEP had conducted an inspection and issued an 
NOV ‘with enforcement intent’, but no formal enforcement was ever 
issued.  This circumstance was not adequately explained in the reviewed 
files, but the reviewed files indicated that MEDEP’s technical staff had 
recommended formal enforcement to management, but for some reason, 
the formal action was not issued. Also, in this case, after more than a 
year, MEDEP had not yet reported into the national database that the 
violations had been addressed by the facility.   
 
Also, as previously detailed in Element 3, Finding 3-2, in three other 
instances, NOVs were issued for inspections that documented significant 
violations, without ever identifying the facility as a SNC.  In these 
instances, MEDEP should have determined the facilities to be SNCs, 
based on the number and/or nature of the violations documented by 
MEDEP, and in all three instances, should have been followed up with 
formal enforcement. However, by issuing the NOV, MEDEP was at least 
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able to notify the facility of the violations, and require the facility to 
return to compliance.  In each of these three instances, the facility came 
into compliance, even though MEDEP chose not to pursue a formal 
enforcement action. These three improper SNC determinations reduce to 
overall percentage for this metric (10b) to 82.6%. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State 
% or # 

10b Appropriate enforcement taken to address 
violations    19 23 82.6% 

 

State response See MEDEP’s State Response comments for Finding 3-2. See also 
Region 1’s Response to MEDEP’s comments. 

Recommendation See recommendation for Finding 3-2.  
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RCRA Element 5 — Penalties 

Finding 5-1 Area for State Attention 

Summary MEDEP uses a matrix and a table to summarize the gravity component 
of an assessed penalty.  In each penalty case reviewed, where penalty 
documentation was in the file, BEN values were estimated by MEDEP’s 
staff.  But in most cases, MEDEP does not adequately explain how the 
BEN values were estimated.  

Explanation MEDEP uses a penalty matrix approach to determine and document the 
potential for harm and extent of deviation of a violation, and brief 
narratives are included to explain the matrix selected.  In one penalty 
case reviewed, no penalty documentation was included in the reviewed 
file. MEDEP’s penalty documentation does not explain why the specific 
value within the matrix range is chosen. For example, if the standard is 
the middle of the matrix, there should be a brief explanation when the 
standard middle value has not been chosen.  
  
In all the penalty memos reviewed, MEDEP has assessed BEN, when 
appropriate.  But, it is generally not clear how the specific BEN values 
were estimated.  (For example, if a shipping value is estimated, MEDEP 
should attempt to substantiate the estimate by either obtaining an actual 
estimate from an operating transporter, or by using some other 
reasonable means to ensure that the value is a good estimation.)      

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State 
% or # 

11a Penalty calculations include gravity and 
economic benefit   7 8 87.5% 

 

State response MEDEP uses a penalty matrix to determine and document penalties 
assessed in formal enforcement cases as specified in its “Hazardous 
Waste Program Penalty Guidance” (revised 4/30/2009).  The Hazardous 
Waste Program Penalty Guidance (HWPPG) has been previously 
submitted to and reviewed by EPA as part of MEDEP’s Hazardous 
Waste Program documentation.  MEDEP uses its HWPPG in lieu of the 
EPA RCRA Civil Penalty Policy.  MEDEP’s HWPPG incorporates 
penalty calculation concepts and a penalty matrix approach similar to the 
RCRA Civil Penalty Policy used by EPA.  However, the HWPPG is a 
separate guidance document and differs from the RCRA Civil Penalty 
Policy in certain specific guidance areas.  For example, the HWPPG 
does not prescribe written narratives for the penalties and does not 
prescribe selection of the mid-point of a matrix penalty range as a 
standard practice in penalty assessment.  Instead, the HWPPG 
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recognizes that the MEDEP assesses penalties for a wide variety of 
violations and circumstances, and that the penalty range within a specific 
matrix is sufficiently flexible to accommodate that variety of violations 
and circumstances.  As such, designating the matrix mid-point as a 
standard penalty or starting point for any violation or any type of violator 
would not be appropriate.    
 
As noted in EPA’s comments above, MEDEP does assess penalties for 
BEN (economic benefit), when appropriate.  In each penalty calculation 
in which BEN is assessed, MEDEP does provide an explanation of the 
basis for the BEN assessment, including an estimate of costs avoided 
(e.g. hazardous waste transportation and disposal costs, etc.).  The 
MEDEP BEN assessments are based upon reasonable or actual industry-
based cost estimates.  MEDEP believes that its descriptions of its BEN 
assessments are adequate.  MEDEP does not concur with EPA’s 
comments or recommendations. 
 
Region 1’s Response to MEDEP’s comments 
 
According to the HWPPG, a fundamental aspect “is normalization of all 
cases using a defined set of criteria”. In order to be consistent with this 
goal it would be helpful to designate the use of a common starting point 
within each matrix range (such as the mid-point), but, then choose values 
above or below, based on case specifics.  Otherwise, one person may 
begin by starting at the high point, and one at the low point—which 
doesn’t promote “normalizing”.    
 
Additionally, EPA believes that its recommendation on a brief 
explanation of how BEN estimates have been determined is appropriate, 
and also is consistent with the overall HWPPG’s goal of normalization 
and a modification of its recommendation is not necessary.  
 

Recommendation By January 31, 2016, MEDEP should include penalty documentation 
that directs inspectors to include reference sources that have been used to 
estimate BEN costs in completed penalty calculations. Also, by  
January 31, 2016, MEDEP should include a standardized practice that 
directs inspectors to briefly describe why a range in penalty matrix cell is 
selected in their penalty determination documentation. For example, 
MEDEP could consider the mid-point of the penalty range to be the 
standard, with penalty justification language being added to the penalty 
calculation documentation when a calculation deviates from the mid-
point of the selected penalty range.  ME DEP should send an 
email/memo to EPA when this action has been completed. 
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RCRA Element 5 — Penalties 

Finding 5-2 Area for State Attention 

Summary In most instances, MEDEP’s rationale for changes in penalties between 
the initial penalty and the final penalty collected is very general, and 
does not always fully explain the reason the extent of the reduction was 
determined.   

Explanation Also, in most instances, MEDEP describes penalty reductions in terms of 
percentage reductions, but does not adequately explain how or why the 
specific percentage reduction was determined.   
 
In many instances, MEDEP’s only explanation on why the initial penalty 
has been reduced is ‘because the facility came into quick compliance’, or 
‘in the interest of settling the case’.  In a number of instances, the initial 
penalty has been reduced 30 % or 40%, and the only explanation in the 
file was that the reduction was made ‘to settle the case’.  Large penalty 
reductions without any substantive new factual information or litigative 
risk, undercuts the initial penalty assessment and the integrity of the 
penalty process.  If penalty values are being routinely reduced simply for 
coming into compliance, the reduction should generally be limited.  
Larger penalty reductions based on new factual information or litigative 
risk may be appropriate, but MEDEP should provide better 
documentation describing the reasoning behind these larger reductions, 
if they are the determining factor for the reduction. 
 
MEDEP includes a photocopy of collected checks to document penalties 
collected. 

Relevant metrics 
Metric ID Number and Description Natl 

Goal 
Natl 
Avg 

State 
N 

State 
D 

State 
% or # 

12a Documentation on difference between 
initial and final penalty 100%  7 8 87.5% 

12b Penalties collected   7 8 87.5% 
 

State Response Similar to the EPA’s RCRA Civil Penalty Policy, the HWPPG provides 
for consideration of mitigating/aggravating circumstances in establishing 
an initial assessed penalty.  Also similar to the RCRA Civil Penalty 
Policy, the HWPPG provides for adjustments of up to 40%, in either a 
downward or upward adjustment depending on the mitigating or 
aggravating factors, in establishing an initial penalty prior to issuance to 
the violator.  Nevertheless, the RCRA Civil Penalty Policy and the 
HWPPG are separate documents and may differ in regards to specific 
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guidance details.  As mentioned previously, MEDEP uses its HWPPG in 
lieu of the EPA RCRA Civil Penalty Policy.  The penalty adjustments, 
made by MEDEP as part of its penalty calculations prior to issuance, do 
not undercut the initial penalty assessments or the integrity of the penalty 
process.  In fact, the penalty adjustments are made in accordance with 
MEDEP’s HWPPG.   
 
As noted in EPA’s comments above, MEDEP provides rationale and 
explanations for penalty reductions or changes.  For cases in which 
penalty reductions are made after initial penalties are issued (i.e. as a 
result of negotiations with the company), MEDEP provides in the case 
files an explanation or description of any such penalty reductions, from 
initial penalties to final penalties.  MEDEP believes those explanations 
and descriptions of the reductions and case circumstances are adequate.  
MEDEP does not concur with EPA’s comments or recommendations.  
 
Region 1’s Response to MEDEP’s comments 
 
Similar to the EPA Penalty Policy, MEDEP’s HWPPG allows for a 
reduction of initially proposed penalties for up to 40% of the gravity 
component.  But, MEDEP routinely reduces penalties by the maximum 
40% allowed, because the facility has voluntarily come into compliance 
or for settlement.  While EPA understands that initially proposed 
penalties will typically be reduced as actions are attempted to be settled,  
the maximum allowed reduction should be typically be reserved for 
exceptional situations, factual uncertainties,  or in cases with significant 
litigative risk, and not for compliance activities  as basic  and as 
mandatory as coming into compliance.  
 
In terms of penalty documentation, some of the reviewed formal actions 
included brief explanations on factual situations that led to a penalty 
reduction, but others only included very brief statements such as “for 
settlement”  or “because the facility came into compliance quickly”.  
Again, in order to promote “normalization”, penalty documentation 
should be consistent.  Therefore, EPA recommends that all cases include 
at least a brief narrative explanation on the factors that led to the penalty 
reduction.  EPA believes that this recommendation is appropriate, and 
also is consistent with the HWPPG’s goal of normalization of MEDEP’s 
penalty process.  

Recommendation By January 31, 2016, MEDEP should develop guidelines that describe 
what instances warrant small penalty reductions, such as 10%, and what 
instances warrant larger penalty reduction, such as 40%.   MEDEP 
should send an email/memo to EPA when this action has been 
completed. 
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Appendix A 

 
Background Information on Maine State Program and Review 

Process 
 
NOTE:  The background information provided below was provided by MEDEP.  EPA included 
this information here without programmatic edits. 
 
I. General Overview of Maine DEP Compliance and Enforcement Programs 
The Maine Department of Environmental Protection (“MEDEP” or “Department”) maintains a 
central office in Augusta and three regional offices which are located in Portland (Southern 
Maine), Bangor (Eastern Maine), and Presque Isle (Northern Maine).  The Department is 
comprised of the Bureau of Air Quality (“BAQ”), Bureau of Land Quality (“BLQ”), Bureau of 
Water Quality (“BWQ”), Bureau of Remediation and Waste Management (“BRWM”), Office of 
the Commissioner (“OC”), and Board of Environmental Protection (“BEP”).  The compliance 
and enforcement programs which are subject to review by the U.S. Environmental Protection 
Agency (“EPA”) reside in the bureaus as well as OC, e.g., Air Quality is part of the BAQ; 
Wastewater Discharge is part of BWQ; Hazardous Waste Management is part of BRWM; and 
the Office of Innovation & Assistance (“OI&A”) resides in the OC. 

The MEDEP Licensing, Compliance, and Enforcement Coordinator (“Enforcement 
Coordinator”) exists within the OC.  This individual engages in general oversight of all 
compliance and enforcement programs within MEDEP, but is not functionally responsible for 
activity management of bureau staff.  The day-to-day oversight provided by the Enforcement 
Coordinator involves case evaluation, procedure evaluation, settlement facilitation, strategic 
planning, liaison with the Department of the Attorney General (“AG”), multi-media activity 
coordination, and general assistance with any licensing, compliance, or enforcement program 
issue.  The MEDEP Director of the OI&A also exists within the OC.  This individual engages in 
general oversight and management of all technical assistance and innovative compliance 
initiatives within DEP.   

A. Bureau of Air Quality 
In the Bureau of Air Quality, the Compliance Section inspects both licensed and unlicensed 
sources and conducts complaint investigations.  Unlicensed sources are required to be in 
compliance with air quality statutes and regulations.   

The Compliance Section also provides technical assistance, pollution prevention assistance and 
engages in education and outreach activities.  The Compliance Section is composed of seven 
FTE inspector positions and a compliance manager.  Two inspectors are located in each regional 
office, with the exception of the Northern Regional Office which has one full time inspector.  
The compliance manager is located in the Augusta Office. 
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The enforcement/stack testing section consists of three FTEs, an Environmental Engineering 
Specialist, an Assistant Environmental Engineer, and a Senior Environmental Engineer, all 
located in the Augusta Office.  All enforcement is done by the section.  The enforcement section 
reports directly to the BAQ’s Director of Licensing and Compliance. 

B. Bureau of Remediation and Waste Management, Oil and Hazardous Waste 
Facilities Regulation Program 

The Hazardous Waste compliance and enforcement programs primarily reside within the DEP’s 
Division of Oil and Hazardous Waste Facilities Regulation in the BRWM. Hazardous waste 
enforcement staff are responsible for conducting compliance inspections, complaint 
investigations, formal enforcement actions, site investigation and remediation project oversight 
related to enforcement actions, education and outreach activities (e.g., compliance assistance and 
advisory opinions; generator seminars and regulatory presentations; compliance guidance 
handbook and fact sheet development and review; environmental leadership program reviews; 
Small Business Technical Assistance Program (“SBTAP”) reviews), data management activities 
(e.g., manifest reviews; data entry and quality control reviews; administration, assistance and 
compilations of annual reports for generators and facilities; biennial report to legislature), 
hazardous waste and waste oil transporter inspection, enforcement, and administration activities 
(e.g., transporter quarterly report reviews and fee audits), universal waste management 
inspection, enforcement, and administration activities (e.g., universal waste quarterly report 
audits), and other regulatory support activities (e.g., report assistance; policy development and 
implementation; hazardous waste and universal waste initiatives; rule-making reviews for 
hazardous matter, hazardous waste, universal waste, and waste oil; strategic planning and federal 
grant administration).      

The current staff includes a unit manager, four oil and hazardous materials specialists (inspectors 
responsible for inspections and related enforcement activities), one environmental specialist 
(inspector responsible for inspections and related enforcement activities), and two environmental 
specialists (half-time responsible for inspections and related enforcement activities and half-time 
responsible for data management, administration and related enforcement activities for the 
hazardous waste and waste oil transporter program and universal waste program).   The unit 
manager, two full-time enforcement inspectors, and one of the half-time enforcement/half-time 
data management/regulatory administration positions are located in the Augusta Office.  Two 
full-time enforcement inspectors are located in the Southern Maine Regional Office in Portland.  
One full-time enforcement inspector and one of the half-time enforcement/half-time data 
management/regulatory administration positions are located in the Eastern Maine Regional 
Office in Bangor.  The unit reports to the division director located in Augusta.  

C. Bureau of Water Quality, Wastewater and Stormwater 
Maine’s MEPDES Wastewater Discharge program and the MEPDES Stormwater program is 
managed by the Division of Water Quality Management (“DWQM”) in the BWQ.  The program 
includes Wastewater Compliance/Technical Assistance (“CTA”), Stormwater, and Enforcement 
sections.  The compliance staff of the CTA Section (14 FTEs) conducts all facility inspections, 
renders preliminary technical assistance, and handles initial compliance contacts and most 
routine communications with treatment facilities on regulatory and performance issues.  These 
contacts typically include informal efforts (e.g., plant inspections, telephone contacts, 
troubleshooting) to address minor violations or conditions that may lead to violations if left 
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unresolved.  The compliance staff of the Stormwater unit (5 FTEs) perform similar duties for all 
MEPDES stormwater facilities.  The Enforcement Unit (3 FTEs) addresses situations where 
enforcement actions are necessary to resolve violations and implement compliance schedules.  
The three sections also respond to citizen complaints received by the division and conduct 
focused investigations to identify and remove sanitary waste discharge sources, especially in 
waters where shell fishing or other high priority uses are impaired.  Complaints arising from non-
point source discharges, forestry activities, and other land use issues are addressed by the BLQ.  
The Wastewater Compliance, Stormwater, and Enforcement staff is assisted by the Technical 
Assistance staff of the CTA Section (2 FTEs).  In addition to CTA, Stormwater, and 
Enforcement sections, there is also a MPDES permitting section (7 FTEs) and the State 
Revolving Fund group (9 FTEs) which distributes low interest or no interest loans to 
municipalities for upgrades/repairs to their wastewater treatment plant and/or collection systems.  
In addition to approximately 400 traditional MEPDES/point source discharges and 
approximately 840 MEPDES Stormwater facilities, the DWQM regulates approximately 1,000 
Over Board Discharges (“OBDs”), consisting of treated sanitary wastes from residential and 
commercial sources. 

 
II.  Legal Authorities 
DEP Inspection Authority.  Employees and agents of the MEDEP may enter any property at 
reasonable hours and enter any building with the consent of the property owner, occupant or 
agent, or pursuant to an administrative search warrant, in order to inspect the property or 
structure, take samples and conduct tests as appropriate to determine compliance with any laws 
administered by the DEP or the terms and conditions of any order, regulation, license, permit, 
approval or decision of the commissioner or of the board.  See 38 M.R.S.A. § 347-C. 

DEP Enforcement Authority - General.  The MEDEP Commissioner may initiate an enforcement 
action when it appears that there is or has been a violation of environmental requirements. 38 
M.R.S.A. § 347-A(1)(A).  The statutorily authorized actions which may be initiated are: (1) 
negotiation of an administrative consent agreement; (2) referral to the Office of the Attorney 
General for civil or criminal prosecution; (3) scheduling and holding an administrative 
enforcement hearing; or (4) initiating a civil action in the Maine district court under Maine Rule 
of Civil Procedure 80K.  See generally 38 M.R.S.A. § 347-A(1)(A).  Parties to a Rule 80K 
prosecution may request mediation pursuant to 38 M.R.S.A. § 347-A(4)(E). 

Before initiating any of these activities as a civil enforcement matter, the Commissioner is 
authorized and required to send the alleged violator a Notice of Violation (“NOV”).  38 
M.R.S.A. § 347-A(1)(B).  The Commissioner is not required to send an NOV prior to issuing an 
emergency order, referring an alleged violation to the AG for criminal prosecution, or in a matter 
requiring an immediate enforcement action.  Id. 

DEP Enforcement Hearing Authority.  The Commissioner may conduct a hearing for the purpose 
of accepting documentary and testimonial evidence and determining the existence of alleged 
violations.  After a hearing, or in the event the alleged violator fails to appear, the Commissioner 
makes findings of fact based on the record and, if a violation is found to exist, issues an order 
aimed at ending the violation.  The person to whom an order is directed must immediately 
comply with the terms of that order.  38 M.R.S.A. § 347-A(2). 



 

State Review Framework Report | Maine | Page 53  
 

Commissioner’s Emergency Order Authority.  Whenever an investigation reveals a violation 
which is creating or is likely to create a substantial and immediate danger to public health or 
safety or to the environment, the Commissioner may order the person or persons causing or 
contributing to the hazard to immediately take such actions as are necessary to reduce or 
alleviate the danger.  The person to whom the order is directed must immediately comply.  The 
order may be appealed to the BEP for a hearing on the order, which must be held within seven 
working days after receipt of application.  38 M.R.S.A. § 347-A(3). 

Restoration Authority.  Maine courts may require restoration of an area affected by any action or 
inaction found to be in violation of environmental requirements to its condition prior to the 
violation, or as near thereto as possible, unless restoration activities will cause a threat or hazard 
to public health or safety; substantial environmental damage; or, a substantial injustice.  38 
M.R.S.A. § 348(2).  

AG Enforcement Authority - General.  Violations of law and enforcement of licensing orders of 
the Commissioner or BEP may be enforced in Maine courts by the AG through injunctive 
proceedings, and civil or criminal actions.  38 M.R.S.A. §§ 347-A(5), 348(1). 

Criminal Penalty Authority.  Maine law establishes that the intentional, knowing, reckless, or 
criminally negligent violation of laws or orders administered by the MEDEP, and the disposal of 
more than 500 pounds or 100 cubic feet of “litter,” are Class E crimes punishable by fines not 
less than $2,500 nor more than $25,000 for each day the violation, except that the minimum 
penalty for knowing violations is $5,000 for each day of violation.  38 M.R.S.A. § 349(1).   

Falsification and Tampering.  A person may not knowingly make false statements, 
representations or certifications in any application, record, report, plan or other document filed or 
required to be maintained by any provision of law administered by the MEDEP, or by any order, 
rule, license, permit, approval or decision of the MEDEP, or who tampers with or renders 
inaccurate any monitoring devices or method required by any provision of law, or any order, 
rule, license, permit, approval or decision of the board or commissioner or who fails to comply 
with any information submittal required by the commissioner pursuant to an groundwater oil 
discharge clean-up, or uncontrolled hazardous waste site clean-up.  38 M.R.S.A. § 349(3). 

Civil Penalty Authority.  Maine Law subjects violators to civil monetary penalties for violating 
environmental requirements of not less than $100 nor more than $10,000 for each day that 
violation exists or, if the violation relates to hazardous waste, of not more than $25,000 for each 
day the violation exists.  38 M.R.S.A. § 349(2).  Monetary penalties may be obtained through an 
administrative consent agreement or court action.  The Department does not have unilateral 
penalty authority.  The maximum civil penalty for non-hazardous violations may be increased to 
$25,000 for each day a violation exists if it is shown that the same party violated the same law 
within the preceding five (5) years.  38 M.R.S.A. § 349(6).  Also, if the daily economic benefits 
of non-compliance exceed per-day maximum penalties, a penalty may then be assessed which 
does not exceed twice the economic benefit resulting from the violation.  38 M.R.S.A. § 349(8).  
The Commissioner may exempt from civil penalties certain reported air emissions or wastewater 
discharges in excess of license limitations if the emission or discharge occurs during start-up or 
shutdown or results exclusively from an unavoidable malfunction entirely beyond the control of 
the licensee and the licensee has taken all reasonable steps to minimize or prevent any discharge 
or emission and takes corrective action as soon as possible.  38 M.R.S.A. § 349(9).  A party 
performing a Supplemental Environmental Project (“SEP”) may mitigate the final monetary 
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penalty paid by up to 80% of the assessed amount of the gravity penalty.  38 M.R.S.A. § 349(2-
A).  SEPs cannot be used to offset the economic benefit portion of a penalty.  
 
III.  Compliance and Enforcement Tools 
 
MEDEP uses a variety of methods to evaluate compliance with Maine’s environmental laws, 
including on-site inspections, periodic self-monitoring and reporting, and record reviews.  In all 
cases, these evaluations are used to monitor compliance and document findings in a way that 
supports any subsequent necessary action.  MEDEP compliance staff must document all 
compliance evaluations.  This documentation may be in the form of memoranda, facility-related 
compliance data, or as a trip report when on-site evaluations are performed.  The discovery of 
non-compliance during an on-site inspection should be documented with additional means, for 
example facility records, sampling and analysis, photographs or video recordings, or a 
combination of all these. Inspections documenting situations that appear to require corrective 
action should typically have exit interviews conducted and written documentation of the findings 
left with or sent to a responsible official. 
 
Education and Outreach.  The MEDEP offers education and outreach as a proactive means of 
helping the public understand, support, and comply with environmental laws, and to teach 
responsible environmental stewardship.  Education and outreach is the responsibility of all 
MEDEP staff on a daily basis and is the cornerstone for minimizing adverse environmental 
impacts and preventing environmental violations.  It ranges from holding seminars that provide 
wide segments of the population with general information to targeting particular facilities, 
locations, ecosystems, or business sectors.  Education and outreach is an effective tool for 
educating the public about new regulatory requirements or abating small, commonly observed 
violations.  When a violation is discovered, education on how to comply and prevent recurrence 
is often an integral part of resolving that violation. 
 
Voluntary Compliance.  An underlying principle of environmental law assumes societal 
acceptance by the majority of citizens and therefore voluntary compliance.  Likewise, the 
MEDEP expects environmental requirements to be complied with voluntarily.  Entities must be 
proactive in their compliance efforts by evaluating plans and operations to determine whether 
environmental requirements apply.  The State has enacted an environmental audit program 
pursuant to 38 M.R.S.A. §§ 349-L to 349-R which provides incentives to regulated entities that 
voluntarily report violations to the DEP in accordance with statutory requirements.  In addition, 
the MEDEP has established a Small Business Compliance Incentives Policy to further encourage 
voluntary compliance and beyond compliance activities by providing incentives to entities that 
approach the MEDEP seeking regulatory and technical assistance.  The MEDEP views an 
entity’s voluntary compliance actions and overall environmental performance record when 
evaluating good-faith efforts to comply with environmental requirements.   
 
Technical Assistance.  Technical assistance is targeted education and outreach where the 
expertise of the MEDEP is used to help solve a particular environmental problem at a particular 
location.  Technical assistance may be provided informally during an inspection or in a telephone 
call, or more formally through one of the MEDEP's technical assistance programs and designated 
technical assistance staff.  Regulatory assistance, i.e., helping entities to understand regulatory 
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requirements, is also a primary focus of the MEDEP and available as part of the Department’s 
daily activities.  MEDEP staff providing technical assistance has no authority to “waive” 
violations, and may not advocate actions inconsistent with applicable laws and standards. 

Licensing.  The MEDEP issues individual licenses that ensure environmental protection by 
addressing the unique operations existing at a regulated entity’s site and facility.  License 
provisions are clearly and concisely written to promote compliance and expedite any future 
compliance efforts.  The licensee is responsible for understanding all provisions contained in 
their license.  In this regard, the MEDEP provides draft licenses to applicants and expects 
potential licensees to determine the feasibility of conforming with all provisions contained in 
their license prior to accepting that license from the MEDEP.  In addition, the licensee is 
responsible for ongoing compliance evaluations and immediately informing the MEDEP of any 
compliance problems.  The MEDEP views immediate disclosure of compliance problems and 
immediate work to permanently resolve an issue as good-faith efforts that will be considered in 
determining an appropriate response.  Failure to consistently evaluate compliance with license 
provisions and immediately disclose and correct license compliance problems increases the 
likelihood and severity of an enforcement response.  

Enforcement.  Regular inspections and enforcement of environmental requirements are key 
elements in gaining compliance.  While a variety of tools exist for preventing and resolving 
compliance problems, the MEDEP may pursue formal, written, and legally binding resolutions to 
environmental violations where corrective action and/or penalties are appropriate.  The MEDEP 
will select an appropriate course of action for enforcing Maine’s environmental requirements 
based upon the facts of a case and the Department’s Non-Compliance Response Guidance.  As a 
result, the MEDEP may use any one tool, or combination of tools, as appropriate to achieve 
compliance with environmental requirements.  The MEDEP’s preference in resolving civil 
enforcement actions is to reach agreements as quickly as possible that: remediate environmental 
damage; restore natural resources to appropriate conditions; impose penalties that capture any 
economic benefit gained by a violator; and deter similar actions in the future.  The tools 
employed to compel compliance include: 

Letter of Warning.  The MEDEP typically corresponds in writing with entities upon discovering 
non-compliance with environmental requirements.  A Letter of Warning (“LOW”) is sent to 
provide regulated parties with information regarding an alleged violation where the matter is 
relatively minor and further civil enforcement action is not anticipated if the violation is 
promptly corrected.  A LOW identifies the violation(s) and may contain a schedule for coming 
into compliance.  Where a LOW has been sent, the MEDEP views prompt correction and 
avoidance of repeat violations as essential.  A history of LOWs, or a LOW that is not followed 
with prompt corrective action, increases the likelihood that additional enforcement actions will 
be pursued. 

Notice of Violation.  The MEDEP uses a NOV where a significant2 violation exists and the 
probability of future civil enforcement action is substantial.  Maine law requires the MEDEP to 
issue a NOV prior to initiating a civil action that will include enforceable compliance schedules 
and penalties.  A NOV will at a minimum describe the alleged violation, cite to statutory, 

                                                 
 
2 The term “significant” is used here with in common understanding and is not intended as a reference to the term 
“significant non-complier” used by EPA. 
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regulatory, permit, and license provisions alleged to have been violated, and provide a deadline 
for performing corrective action and response to the notice.  Performing the corrective action 
identified in a NOV does not preclude additional civil enforcement actions or additional remedial 
work.  The MEDEP views prompt corrective action where a NOV has been sent and avoidance 
of repeat violations as essential. 

Administrative Consent Agreements.  The MEDEP pursues voluntary agreements for corrective 
action and/or penalties to resolve environmental violations.  The MEDEP provides 
Administrative Consent Agreements (“ACAs”) to alleged violators in order to achieve 
administrative settlement rather than pursue an action in court.  The MEDEP negotiates, and the 
AG, Commissioner, and violators enter into, ACAs to achieve final resolution of pending civil 
enforcement actions.  An ACA is a legally binding contract between a violator and the State of 
Maine that prescribes appropriate penalties and corrective actions.  An ACA offers resolution 
without the time and expense of a court action. 

80K Actions.  Maine Law authorizes certified MEDEP staff to pursue violations of 
environmental requirements in District Court under Maine Rule of Civil Procedure 80K with the 
prior approval of the Office of the Attorney General.  These court actions are typically filed on 
behalf of the MEDEP where administrative settlement efforts have failed.  The goals of pursuing 
civil enforcement actions under Rule 80K are to efficiently and effectively resolve violations 
without the relatively significant expense and inefficiency of pursuing actions in Superior Court.  

Mediation.  Maine law authorizes parties to a Rule 80K prosecution to request mediation.  38 
M.R.S.A. § 347-A(4)(E).  To further our efforts in reaching consensual resolution of civil 
enforcement actions in the most efficient and effective manner, the MEDEP requests mediation 
in 80K cases in each appropriate circumstance. 

Supplemental Environmental Projects.  Pursuant to authority provided by Maine statute, the 
MEDEP and AG may consent to a violator performing an environmentally beneficial project, or 
so-called Supplemental Environmental Project (“SEP”), as part of resolving an enforcement 
action.  38 M.R.S.A. § 349(2-A).  While Maine’s SEP statute is conceptually similar to EPA’s 
policy on supplemental environmental projects, some of the requirements and considerations in 
the statute differ from the EPA policy.  SEPs are not a tool for bringing a violator into 
compliance.  Projects may be performed to mitigate up to 80% of the total penalty amount, 
excluding economic benefit. 

Emergency orders.  Whenever an investigation reveals a violation which is creating or is likely 
to create a substantial and immediate danger to public health or safety or to the environment, the 
commissioner may order the person or persons causing or contributing to the hazard to 
immediately take such actions as are necessary to reduce or alleviate the danger.  The person to 
whom the order is directed must immediately comply.  The order may not be appealed to the 
Superior Court but the person may apply to the BEP for a hearing on the order which shall be 
held by the board within seven working days after receipt of application. 

Enforcement Hearings.  The Commissioner may conduct a hearing for the purpose of accepting 
documentary and testimonial evidence regarding alleged violations.  After a hearing, or in the 
event the alleged violator fails to appear, the BEP or Commissioner makes findings of fact based 
on the record and, if a violation is found to exist, issues an order aimed at ending the violation.  
The person to whom an order is directed must immediately comply with the terms of that order. 
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Case Referral to the Department of the Attorney General.  The Office of the Attorney General is 
constitutionally responsible for acting as the MEDEP’s legal counsel and is the chief law 
enforcement agency for the State of Maine.  The MEDEP refers civil enforcement actions to the 
AG when administrative settlement can’t be reached and serious violations exist, immediate 
injunctive relief is sought, and/or significant legal issues are in dispute.  Criminal enforcement 
actions are automatically referred to the AG for pursuit in an appropriate judicial forum. 

Enforcement by Federal, State, and Local Entities.  Independent authority to enforce certain 
environmental laws exists in federal, state, and local authorities, including the AG.  The MEDEP 
works closely with these entities and, where appropriate, pursues joint enforcement actions. 
Every effort is made to coordinate enforcement actions among federal, state, and local entities. 
 
IV.  Compliance and Enforcement Process 
The first step in addressing circumstances demonstrating non-compliance is a full investigation 
of the matter by appropriate program staff (usually the inspector discovering non-compliance).  
This investigation involves, at a minimum, gathering background information on the violation, 
its causes, the impacts, and potential corrective actions from file reviews, discussions with other 
staff members, and direct communication with the regulated entity.  Most programs conduct 
periodic meetings to discuss broadly discovered circumstances of non-compliance.  The MEDEP 
Enforcement Coordinator often attends each program’s periodic non-compliance review session, 
and always reviews meeting minutes, in order to provide multi-media oversight of response 
decisions.  In addition to considerations based on MEDEP policy, programs weigh competing 
priorities, precedent values, and other program responsibilities when decisions on specific 
activities are ultimately made. 

All DEP programs follow the principles captured in the Department-wide Non-Compliance 
Response Guidance, as implemented in program-specific policies based on the same principles 
when evaluating further actions after discovering non-compliance.  Programs also consider the 
principles contained in the BEP’s 1990 Enforcement Guidance Document: Administrative 
Consent Agreement Policy.  While the compliance tool, or combination of tools, that may be 
applied in response to a violation varies according to a number of factors, the MEDEP’s goals 
are always to gain compliance as quickly as possible, protect the environment, and treat each 
violator in an evenhanded manner.  The following questions and analysis provide the general 
guidance DEP follows in determining an appropriate response to a violation.  These 
considerations are cumulative and not applied in isolation. 

What is the environmental impact/significance of the violation?  When the area impacted by a 
violation is large or particularly sensitive, the likelihood of an enforcement response is high and 
the severity of that response increases.  Likewise, where actual environmental damage exists or 
the violation has continued for an extended period of time, the likelihood of an enforcement 
response is high and the severity of that response increases.  Technical paperwork violations, so-
called "paper violations" (e.g., failure to submit and maintain required records, monitor 
downtime, or renew a license) are significant to the extent they affect the MEDEP’s ability to 
determine whether a company has been in compliance, the level of non-compliance, or the extent 
and length of an adverse environmental impact resulting from non-compliance.  Failure to 
comply with other requirements, such as training, will be evaluated on the potential effect the 
failure can have on a facility’s ability to maintain compliance.  Other factors related to 
environmental impacts and violation significance that will determine the nature of an 
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enforcement response include: whether the activity which caused the violation was inherently 
dangerous or the pollutants involved are hazardous; how far beyond standards or license limits 
the activity was; the number of violations involved; and whether there were any potential public 
health risks or environmental risks posed by the violation. 

Under what circumstances were the violations discovered?  Where the MEDEP discovers non-
compliance during an announced or unannounced compliance inspection or as a result of 
investigating complaints from the public, the likelihood of an enforcement response is 
significantly greater than where a party voluntarily requests compliance or technical assistance, 
or where the results of an internal or third party compliance assessment are voluntarily reported.  
The State through its Environmental Audit Program, and the MEDEP through its Small Business 
Compliance Incentives Policy, protect entities that voluntarily approach the Department seeking 
regulatory and technical assistance from civil penalties.  A demonstrated commitment to 
voluntary compliance and a strong overall environmental compliance record diminish the 
likelihood or severity of an enforcement response.  The MEDEP views immediate disclosure of 
compliance problems and immediate work to permanently resolve issues as good-faith efforts 
that will be considered in determining an appropriate compliance response.  The failure to 
consistently evaluate compliance with regulatory provisions and immediately disclose and 
correct compliance problems increases the likelihood and severity of an enforcement response. 

What were the causes and circumstances of the violations?  While the MEDEP intends to be 
proactive in providing education and outreach, the Departments expects regulated parties to 
know and comply with legal requirements.  In this regard, violators that knew or should have 
known legal requirements or that a violation was reasonably foreseeable are more likely to face 
an enforcement response from the MEDEP.  For example, if a person ignores relevant training or 
technical assistance, is in a business heavily and directly regulated by the MEDEP (e.g., 
contractors, large industrial facility operators, businesses involved with hazardous waste, landfill 
operators), has a history of similar compliance problems, or it is otherwise evident that they were 
in a position to avoid the violation, the likelihood of an enforcement response is high and the 
severity of that response increases, regardless of environmental impact.  However, if a violation 
is inadvertent, involves a recently adopted regulatory requirement, is not part of a pattern or 
history of non-compliance, could not have been prevented, or is mitigated and reported 
immediately upon discovery, then the likelihood of an enforcement response is reduced.  A 
demonstrated commitment to voluntary compliance and a strong overall environmental 
compliance record also diminish the likelihood or severity of an enforcement response. 

What action was taken once there was awareness of a violation?  As with all laws, 
environmental laws rely heavily on voluntary compliance and self-reporting.  If a violation is 
reported immediately, environmental damage is restored immediately, and corrective action is 
taken immediately, the likelihood or severity of an enforcement response diminishes.  Likewise, 
the quality of those actions, whether they were taken before or after MEDEP involvement, 
whether or not they truly cured any immediate problem, and/or were designed to prevent future 
problems are all factors that determine a compliance response.  A violator that permanently 
removes the potential for recurrence will be considered to have demonstrated a greater 
willingness to comply than a violator applying a temporary fix on a problem that resulted in non-
compliance. 
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Is there a financial gain associated with the violation?  The MEDEP will examine whether there 
was any economic benefit (e.g., avoided disposal costs, cost of required pollution control 
equipment, license fees) that accrued to the violator as a result of the violation.  In those 
instances where a significant economic benefit is associated with non-compliance, the likelihood 
that the DEP will pursue an enforcement response to assess penalties that at least recover any 
economic benefit is high.  Recovery of an economic benefit “levels the playing field” between 
those companies or individuals that are in compliance and those that are out of compliance. 

What is the regulated party’s overall environmental record?  The MEDEP will consider a 
violator’s environmental record in determining the nature of a compliance or enforcement 
response. This consideration will include aggregate performance in all media programs as well as 
any trend toward or away from overall compliance. 

  



 

State Review Framework Report | Maine | Page 60  
 

 
Appendix B 

 
 

Data and File Review Metric Spreadsheets 
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