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impermissible delegation of the.
Administrator’s function in violation of
the CWA regarding data gathering. The
Administrator has the broadest
discretion in determining what
information is needed for permit
development as well as the manner in
which such information will be
collected. The CWA does not require
every discharger required to obtain a
permit to file an application. Nor does
the CWA require that the Administrator
obtain data on which a permit is to be
based through a formal application
process (see 40 CFR 122.21). For years
“applications” have not been required
from dischargers covered by general
permits. EPA currently obtains much
information beyond that provided in
applications pursuant to section 308 of
the CWA. This is especially true with
respect to general permit and effluent
limitations guidelines development. The
group application option is simply
another means of data gathering. The
Administrator may always collect more
data should he determine it necessary
upon review of a groups’ data
submission. And, he may obtain such
additional data by whatever means
permissible under the Statute that he
deems appropriate. Thus, it can hardly
be said that by this initial data gathering
effort the Administrator has delegated
his data gathering responsibilities. In
addition, since groups are required to
select “representative” facilities, etc., in
accordance with specific regulatory
requirements established by the
Administrator and because EPA will
scrutinize part 1 of the group
applications and either accept or reject
the group as appropriate for a group
application, no impermissible delegation
has occurred. EPA will make an
independent determination of the
acceptability of a group application in
view of the information required to be
submitted by the group applicant, other
information available to EPA (such as
information on industrial subcategories
obtained in developing effluent
limitations guidelines as well as
individual storm water applications
received as a result of today’s rule) and
any further information EPA may
request to supplement part 1 pursuant to
section 308 of the CWA. Moreover, any
concerns that a general permit may be
based upon biased data can be dealt
with in the public permit issuance
process. )

Finally, EPA also does not agree that
the group application option violates the
Administrative Procedures Act. Again,
the group application scheme is simply a
data gathering device. EPA could very
well have determined to gather data

infermally via specific requests pursuant
to section 308 of the CWA. In fact,
general permit and effluent limitations
guideline development proceed along
these lines. It would make little sense if
the latter informal data gathering
process were somehow illegal simply
because it is set forth in a rule that
allows applicants some relief upon
certain showings. In this respect, several
of EPA’s existing regulations similarly
allow an applicant to be relieved from
certain data submission requirements
upon appropriate demonstrations. For
example, testing for certain pollutants
and or certain outfalls may be waived
under certain circumstances. Most
importantly, the operative action of
concern that impacts on the public is
individual or general permit issuance
based upon data obtained. As
previously stated, ample opportunity for
public participation is provided in the
permit issuance proceeding.

7. Permit Applicability and Applications
for Oil and Gas and Mining Operations

Oil, gas and mining facilities are
among those industrial sites that are
likely to discharge storm water runoff
that is contaminated by process wastes,
toxic pollutants, hazardous substances,
or oil and grease. Such contamination
can include disturbed soils and process
wastes containing heavy metals or
suspended or dissolved solids, salts,
surfactants, or solvents used or
produced in oil and gas operations.
Because they have the potential for
serious water quality impacts, Congress
recognized, throughout the development
of the storm water provisions of the
Water Quality Act of 1987, the need to
control storm water discharges from oil,
gas, and mining operations, as well as
those associated with other industrial
activities.

However, Congress also recognized
that there are numerous situatioris in the
mining and oil and gas industries where
storm water is channeled around plants
and cperations through a series of
ditches and other structural devices in
order to prevent pollution of the storm
water by harmful contaminants. From
the standpoint of resource drain on both
EPA as the permitting agency and
potential permit applicants, the
conclusion was that operators that use
good management practices and make
expenditures to prevent contamination
must not be burdened with the
requirement to obtain a permit. Hence,
section 402(1)(2) creates a statutory
exemption from storm water permitting
requirements for uncontaminated runoff
from these facilities.

To implement section 402(1)(2), EPA
intends to require permits for

contaminated storm water discharges
from oil, gas and mining operations.
Storm water discharges that are not
contaminated by contact with any
overburden, raw material, intermediate
products, finished product, byproduct or
waste products located on the site of
such operations will not be required to
obtain a storm water discharge permit.

The regulated discharge associated
with industrial activity is the discharge
from any conveyance used for collecting
and conveying storm water located at
an industrial plant or directly related to
manufacturing, processing or raw
materials storage areas at an industrial
plant. Industrial plants include facilities
classified as Standard Industrial
Classifications (SIC) 10 through 14 {the
mining industry), including oil and gas
exploration, production, processing, and
treatment operations, as well as
transmission facilities. See 40 CFR
122.26({b}{14)(iii). This also includes
plant areas that are no longer used for
such activities, as well as areas that are
currently being used for industrial
processes.

a. Oil and Gas Operations. In
determining whether storm water
discharges from oil and gas facilities are
“contaminated”, the legislative history
reflects that the EPA should consider
whether oil, grease, or hazardous
materials are present in storm water
runoff from the sites described above in
excess of reportable quantities (RQs)
under section 311 of the Clean Water
Act or section 102 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA). [Vol. 132 Cong. Rec. H10574
{daily ed. October 15, 1986) Conference
Report].

Many of the comments received by
EPA regarding this exemption focused
on the concern that EPA’s test for
requiring a permit is and would subject
an unnecessarily large number of oil and
2as facilities to permit application
requirements. Specific comments made
in support of this concern are addressed
below.

A primary issue raised by commenters
centered on how to determine when a
storm water discharge from an oil or gas
facility is “contaminated”, and therefore
subject to the permitting program under
section 402 of the CWA, Many of the
comments received from industry
representatives objected to the Agency’s
intent as expressed in the proposal to
use past discharges as a trigger for
submitting permit applications.

The proposed rule provided that the
notification requirements for releases in
excess of RQs established under the
CWA and CERCLA would serve as a
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basis for triggering the submittal of
permit applications for storm water
discharges from oil and gas facilities. As
described in the proposal, oil and gas
operations that have been required to
notify authorities of the release of either
oil or a hazardous substance via a storm
water route would be required to submit
a permit application. In other words, any
facility required to provide notification
of the release of an RQ of oil or a
hazardous substance in storm water in
the past would be required to apply for a
storm water permit under the current
rule. In addition, any facility required to
provide notification regarding a release
occurring from the effective date of
today’s rule forward would be required
to apply for a storm water permit.

Commenters maintained that the use
of historical discharges to require permit
applications is inconsistent with the
language and intent of section 402(1)(2)
of the CWA, and relevant legislative
history, both of which focus on present
contamination. Requiring storm water
permits based solely on the occurrence
of past contaminated discharges, even
where no present contamination is
evident, would go beyond the statutory
requirement that EPA not issue a permit
absent a finding present contamination.
Commenters also noted that the
proposal did not take into account the
fact that past problems leading to such
releases may have been corrected, and
that requiring an NPDES permit may no
longer be necessary. The result of such a
requirement, commenters maintained,
would be an excessive number of
unnecessary permit applications being
submitted, at significant cost and
minimal benefit to both regulated
facilities.and regulating authorities.

Commenters also indicated that using
the release of reportable quantities of
oil, grease or hazardous substances as a
permit trigger would identify discharges
of an isolated nature, rather than the
continuous discharges, which should be
the focus of the NPDES permit program
under section 402. Such an approach,
commenters maintained, is inconsistent
with existing regulations under section
311 of the CWA, and would result in
permit applications from facilities that
are more appropriately regulated under
section 311.

Despite these criticisms, many
commenters recognized that the Agency
is left with the task of determining when
discharges from oil and gas facilities are
contaminated, in order to regulate them
urider section 402(1)(2). It was suggested
by numerous commenters that the EPA
adopt an approach similar to that used
under section 311 of the-CWA for Spill
Prevention Control and Countermeasure

(SPCC) Plans. Under SPCC, facilities
that are likely to discharge oil into
waters of the United States are required
to maintain a SPCC plan. In the event
the facility has a spill of 1,000 gallons or
2 or more reportable guantities of oil in
a 12 month period, the facility is
required to submit its SPCC plan to the
Agency. The triggering events proposed
by the commenters for storm water
permits for oil and gas operations are
six reportable sheens or discharges of
hazardous substances {other than oil) in
excess of section 311 or section 102
reportable quantities via a storm water
point source route over any thirty-six
month period. It was suggested that if
this threshold is reached, an operator
would then file a permit application {or
join a group application) based upon the
presumption that its current storm water
discharges are contaminated.

In response to these comments, the
Agency believes that past releases that
are reportable quantities can be a valid
indicator of the potential for present
contamination of discharges. The
legislative history as cited above
supports this conclusion. EPA would
note that the existence of a RQ release
would serve only as a triggering
mechanism for a permit application.
Under the proposed rule, evidence of
past contamination would merely
require submission of a permit
application and would not be used as
conclusive evidence of current
contamination. The determination as to
whether a permit would be actually
required due to current contaminated
discharge would be made by the
permitting authority after reviewing the
permit application. The fact of a past RQ
release does not necessarily imply a
conclusive finding of contamination,
only that sufficient potential for
contamination exists to warrant a
permit application or the collection of
other further information. Today’s rule
does not change the proposed approach
in this respect. Thus, EPA does not
believe that today’s rule exceeds the
authority of section 402(1)(2].

EPA believes that there is no legal
impediment to using past RQ discharges
as a trigger for requiring a storm water
permit application. EPA notes that, as
mentioned above, even those
commenters who objected to the
proposed test on legal authority grounds
merely offered an alternate test that
requires more releases to have occurred
within a shorter period of time before a
permit application is required.

Therefore, the only disagreement that
remains is over what constitutes a
reasonable test that will identify
facilities with the potential for storm

water contamination:-EPA notes that
neither the statute nor the legislative
history provides any guidance on this
question. Furthermore, EPA disagrees
with the commenters who suggested that
6 releases in the past 3 years or 2
releases in the past year are necessarily
more valid measures of the potential for
current contamination than EPA’s
proposed test. There is no statistical or
other basis for preferring one test to the
other. However, EPA does agree with
those commenters that suggest that a
single release in the distant past may
not accurately reflect current conditions
and the current potential for
contamination.

EPA has therefore amended today’s
rule to provide that only oil and gas
facilities which have had a release of an
RQ of oil or hazardous substances in
storm water in the past three years will
be required to submit a permit
application. EPA believes that limiting
the permit trigger to events of the past
three years will address commenters’
concerns regarding the use of “stale
history” in determining whether an
application is required. EPA notes that
the three year cutoff is consistent with
the requirement for industrial facilities
to report significant leaks or spills at the
facility in their storm water permit
applications. See 40 CFR
122.26(c}{1){i)(D).

Commenters asserted that EPA and
the States must have some reasonable
basis for concluding that a storm water
discharge is contaminated before
requiring permit-applications or permits.
Commenters believed that
§ 122.26(c)(1)(iii){B) as proposed implied
that the Agency's authority in this
respect is unrestricted. In response, EPA
may collect such data by whatever
appropriate means the statute allows, in
order to obtain information that a permit
is required. Usually, the most practical
tool for doing so is the permit
application itself. However, if necessary
to supplement the information made
available to the Agency, EPA has broad
authority to obtain information
necessary to determine whether or not a
permit is required, under section 308 of
the Clean Water Act. Given the plain
language of the CWA and the
Congressional intent as manifested in
the legislative history, the Agency is
convinced that the approach describea
above is appropriate. Yet, as further
discussed below, EPA has also deleted
as redundant § 122.26(c}{1)(iii)(B).

Regarding the types of facilities
included in the storm water regulation, a
number of commenters suggested that
the Agency has misconstrued the
meaning of facilities “associated with
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industrial activity™, and has proposed an
overly broad definition of such facilities
in the oil and gas industry. Specifically,
commenters suggested that only the
manufacturing secter of the oil and gas
industry should be subject to storm
water permit application requirements,
and that exploration and production
activities, gas stations, terminals, and
bulk plants should all be exempted from
storm water permitting requirements.
Commenters maintain that this broad
interpretation would subject many oil
and gas facilities to the storm water
permit requirements, when these were
not intended by Congress to be so
regulated. As a second point related to
this issue, some commenters felt that
transmission facilities were not intended
to be regulated under the storm water
provisions, and should be exempted
from permit requirements. This would be
consistent, it was argued, with
legislative history which concluded that
transmission facilities do not
significantly contribute to the
contamination of water.

The Agency disagrees that these
facilities do not fall under the storm
water permitting requirements as
envisioned by Congress. SIC 13, which
is relied upon by EPA to identify these
oil and gas operations, describes oil and
gas extraction industries as including
facilities related to crude oil and natural
gas, natural gas liquids, drilling oil and
gas wells, oil and gas exploration and
field services. Moreover, legislative
history as it applies to industrial
activities, and thus to oil and gas
(mining) operations, expressly includes
exploration, production, processing,
transmission, and treatment operations
within the purview of storm water
permitting requirements and
exemptions. EPA’s intent is for storm
water permit requirements {(and the
exemption at hand) to apply to the
activities listed above (exploration,
production, processing, treatment, and
transmission) as they relate to the
categories listed in SIC 13.

Commenters requested clarification
from the Agency that storm water
discharges from oil and gas facilities
require a permit or the filing of a permit
application only when they are
contaminated at the point of discharge
into waters of the United States.
Commenters noted that large amounts of
potentially contaminated stormwater
may not enter waters of the United
States, or may enter at a point once the
discharge is no longer “contaminated”.
In these cases, it should be clear that no
permit or permit application is required.

EPA agrees that oil and gas
exploration, production, processing, or

treatment operations or transmission.
facilities must only obtain a storm water
‘permit-when a discharge to waters of
the U.S (including those discharges
through municipal separate storm
sewers) is contaminated. A permit
application will be required when any
discharge in the past'three years or
henceforth meets the test discussed
above. '

Under the proposed rule, the Agency
stated at § 122.26{c){1){iii)(B) that the
Director may require on a case-by-case
basis the operator of an existing or new
storm water discharge from an oil or gas
exploration, production, processing, or
treatment operation, or transmission
facility to submit an individual permit
application. The Agency has removed
this section since CWA section 402({1)(2},
as codified in 122.26(c)(1)(iii}{(A),
adequately addresses every situation
where a permit should be required for
these facilities.

b. Use of Reportable Quantities to
Determine if a Storm Water Discharge
from an Oil or Gas Operation is
Contaminated. Section 311{b}(5) of the
CWA requires reporting of certain
discharges of oil or a hazardous
substance into waters of the United
States {see 44 FR 50766 {August 29,
1979)). Section 304{b){4) of the Act
requires that notification levels for oil
and hazardous substances be set at
quantities which may be harmful to the
public health or welfare of the United
States, including but not limited to fish,
shellfish, wildlife, and public or private
property, shorelines and beaches.
Facilities which discharge oil or a
hazardous substance in quantities equal
to or in excess of an RQ, with certain
exceptions, are required to notify the
National Response Center (NRC).

Section 102 of CERCLA extended the
reporting requirement for releases equal
to or exceeding an RQ of a hazardous
substance by adding chemicals to the
list of hazardous substances, and by
extending the reporting requirement
{with certain exceptions} to any releases
to the environment, not just those to
waters of the United States.

Pursuant to section 311 of the CWA,
EPA determined reportable quantities
for discharges by correlating aguatic
animal toxicity ranges with 5 reporting
quantities, i.e., 1-, 10-, 100-, 1000-, and
5000- pounds per 24 hour period levels.
Reportable quantity adjustments made
under CERCLA rely on a different
methodology. The strategy for adjusting
reportable quantities begins with an
evaluation of the intrinsic physical,
chemical, and toxicological properties of
each designated hazardous substance.
The intrinsic properties examined,

called “primary criteria,” are aguatic
toxicity, mammalian toxicity {oral,
dermal, and inhalation), ignitability,
reactivity, and chronic toxicity. In
addition; substances that were
identified as potential carcinogens have
been evaluated for their relative activity
as potential carcinogens. Each intrinsic
property is ranked on a five-tier scale.
associating a specific range of values on
each scale with a particular reportable
quantity value. After the primary criteria
reportable quantities are assigned, the
hazardous substances are further
evaluated for their susceptibility to
certain extrinsic degradation processes
(secondary criteria). Secondary criteria
consider whether a substance degrades
relatively rapidly to a less harmful
compound, and can be used to raise the
primary criteria reportable quantity one
level.

Also pursuant to section 311, EPA has
developed a reportable quantity for oil
and associated reporting requirements
at 40 CFR part 110. These requirements,
known as the oil sheen regulation,
define the RQ for oil to be the amount of
oil that violates applicable water quality
standards or causes a film or sheen
upon or discoloration of the surface of
the water or adjoining shorelines or
causes a sludge or emulsion to be
deposited.

Reportable quantities developed
under the CWA and CERCLA were not
developed as effluent guideline
limitations which establish allowable
limits for pollutant discharges to surface
waters. Rather, a major purpose of the
notification requirements is to alert
government officials to releases of
hazardous substances that may require
rapid response {o protect public health,
welfare, and the environment.
Notification based on reportable
quantities serves as a trigger for
informing the government of a release so
that the need for response can be
evaluated and any necessary response
undertaken in a timely fashion. The
reportable quantities do not themselves
represent any determination that
releases of a particular quantity are
actually harmful to public health,
welfare, or the environment.

EPA requested comment on the use of
RQs for determining contamination in
discharges from oil and gas facilities. As
noted above numerous commenters
supported the concept of using
reportable quantities under certain
circumstances. Comments on the
measurement of oil sheens for the
purpose of triggering a permit
application were divided. Some
commented that it is much too stringent
because the amount of oil creating a
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sheen may be a relatively small amount.
Others viewed the test as a quick, easy,
practical method that has been effective
in the past.

In relying on the reporting
requirements associated with releases in
excess of RQs for oil or hazardous
substances to trigger the submittal of
permit applications for oil and gas
operations, the Agency believes that the
use of the reporting requirements for oil
will be particularly useful. The Agency
believes that the release of oil to a storm
water discharge in amounts that cause
an oil sheen is a good indicator of the
potential for water quality impacts from
storm water releases from oil and gas
operations. In addition, given the
extremely high number of such
operations (the Agency estimates that
there are over 750,000 oil wells alone in
the United States), relying on the oil
sheen test to determine if storm water
discharges from such sites are
“contaminated” will be a far easier test
for operators to determine whether to
file a storm water permit application
than a test based on sampling. The
detection of a sheen does not require
sophisticated instrumentation since a
sheen is easily perceived by visual
observation. EPA agrees with those
comments calling the oil sheen test an
appropriate measure for triggering a
storm water permit application. In
adopting this approach, EPA recognizes,
as pointed out by many commenters that
an oil sheen can be created with a
relatively small amount of oil.

One commenter suggested that
contamination must be caused by
contact with on-site material before
being subject to permit application
requirements. The Agency agrees with
this comment. Those facilities that have
had releases in excess of reportable
quantities will generally have
sontamination from contact with on-site
material as described in the CWA. Thus,
ase of the RQ test is an appropriate
rigger. As discussed above,
determination of whether contamination
'8 present to warrant issuance of a
permit will be made in the context of the
Permit proceeding.

One commenter believed that the use
of RQs is inappropriate because “the
statute intended to exempt only oil and
3as runoff that is not contaminated at
all.” The Agency wishes to clarify that
reportable quantities are being used to
determine what facilities need to file
permit applications and to describe
what is meant by the term
“contaminated.” The Director may
require a permit for any discharges of
storm water runoff contaminated by
contact with any overburden, raw

material, intermediate product, finished
product, by product or waste product at
the site of such operations. The use of
RQs is solely a mechanism for
identifying the facilities most likely to
need a storm water permit consistent
with the legislative history of section
402(1)(2).

¢. Mining Operations. The December
7, 1988 proposal would establish
background levels as the standard used
to define when a storm water discharge
from a mining operation is
contaminated. When a storm water
discharge from a mining site was found
to contain pollutants at levels that
exceed background levels, the owner or
operator of the site was required to
submit a permit application for that
operation. The proposal was founded
upon language in the legislative history
stating that the determination of
whether storm water is contaminated by
contact with overburden, raw material,
intermediate product, finished product,
byproduct, or waste products “shall take
into consideration whether these
materials are present in such
stormwater runoff . . . above natural
background levels”. [Vol. 132 Cong. Rec.
H10574 (daily ed. Oct. 15, 1986)
Conference Report].

Comments received on this
component of the rule suggested that
background levels of pollutants would
be very difficult to calculate due to the
complex topography frequently
encountered in alpine mining regions.
For example, if a mine is located in a
mountain valley surrounded on all sides
by hills, the site will have innumerable
slopes feeding flow towards it. Under
such circumstances, determining how
the background level is set would prove
impractical. Commenters indicated that
it is very difficult to measure or
determine background levels at sites
where mining has occurred for
prolonged periods. In many instances,
data on original background levels may
not be available due to long-term site

activity. As a result, any background

level established will vary based on the
type and level of previous activity. In
addition, mining sites typically have
background levels that are naturally
distinct from the surrounding areas. This
is due to the geologic characteristics
that makes them valuable as mining
sites to begin with. This also makes it
difficult to establish accurate
background levels.

Because of these concerns EPA has
decided to drop the use of background
levels as a measure for determining
whether a permit application is required.
Accordingly, a permit application will
be required when discharges of storm

water runoff from mining operations
come into.contact with any overburden,
raw material, intermediate produc.,
finished product, byproduct, or waste
product located on the site. Similar to
the RQ test for oil and gas operations,
EPA intends to use the “contact” test
solely as a permit application trigger.
The determination of whether a mining
operation’s runoff is contaminated will
be made in the context of the permit
issuance proceedings.

If the owner or operator determines
that no storm water runoff comes into
contact with overburden, raw material,
intermediate product, finished product,
byproduct, or waste products, then there
is no obligation to file a permit
application. This framework is
consistent with the statutory provisions
of section 402(1)(2) and is intended to
encourage each mining site to adopt the
best possible management controls to
prevent such contact.

Several commenters stated that EPA’s
use of total pollutant loadings for
determining permit applicability is not
consistent with the general framework
of the NPDES program. Their concern is
that such evaluation criteria depart from
how the NPDES program has been
administered in the past, based on
concentration limits. In addition,
commenters requested that EPA clarify
that information on mass loading will be
used for determining the need for a
permit only. Since the analysis of
natural background levels as a basis for
a permit application has been dropped
from this rulemaking, these issues are
moot.

Commenters noted that the proposed
rule did not specify what impact this
rulemaking has on the storm water
exemptions in 40 CFR 440.131. The
commenters recommended not changing
any of these provisions. Some
commenters indicated that mining
facilities that have NPDES permits
should not be subject to additional
permitting under the storm water rule.
EPA does not intend that today’s rule
have any effect on the conditional
exemptions in 40 CFR 440.131. Where a
facility has an overflow or excess
discharge of process-related effluent due
to stormwater runoff, the conditional
exemptions in 40 CFR 440.131 remain
available.

Several commenters note that the
term overburden, as used in the context
of the proposed storm water rule, is not
defined and recommended that this term
should be defined to delineate the scope
of the regulation. EPA agrees that the
term overburden should be defined to
help properly define the scope the storm
water rule. In today’s rule, the term
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overburden has been clarified to mean
any material of any nature overlying a
mineral deposit that is removed to gain
access to that depeosit, excluding topsoil
or similar naturally-occurring surface
materials that are not disturbed by
mining operations. This definition is
patterned after the overburden
definition in SMCRA, and is designed to
exclude undisturbed lands from permit
coverage as industrial activity.
However, the definition provided in this
regulation may be revised at a later
date, to achieve consistency with the
promulgation of RCRA Subtitle D mining
waste regulations in the future.

Numerous commenters raised issues
pertaining to the inclusion of inactive
mining areas as subject to the
stormwater rule. Some commenters
indicated that including inactive mine
operations in the rule would create an
unreasonable hardship on the industry.
EPA has included inactive mining areas
in today's rule because some mining
gites represent a significant source of
contaminated stormwater runoff. EPA
has clarified that inactive mining sites
are those that are no longer being
actively mined, but which have an
identifiable owner/operator. The rule
also clarifies that active and inactive
mining sites do not include sites where
mining claims are being maintained
prior to disturbances associated with
the extraction, beneficiation, or
processing of mined materials, nor sites
where minimal activities required for
the sole purpose of maintaining the
mining claim are undertaken. The
Agency would clarify that claims on
land where there has been past
extraction, beneficiation, or processing
of mining materials, but there is
currently no active mining are
considered inactive sites. However, in
such cases the exclusion discussed
above for uncontaminated discharges -
will still apply.

EPA's definition of active and inactive
mining operations also excludes those
areas which have been reclaimed under
SMCRA or, for non-ceal mining
operations, under similar applicable
State or Federal laws. EPA believes
that, as a general matter, areas which
have undergone reclamation pursuant to
such laws have concluded all industrial
activity in such a way as to minimize
contact with overburden, mine products,
etc. EPA and NPDES States, of course,
retain the authority to designate
particular reclaimed areas for permit
coverage under section 402{p}{2)(E).

The proposed rule had included an
exemption for areas which have been
reclaimed under SMCRA, although the
language of the proposed rule

inadvertently identified the wrong
universe ef coal mining areas. The final
rule language has been revised to clarify
that areas which have been reclaimed
under SMCRA ({and thus are no longer
subject to 40 CFR part 434 subpart E) are
not subject to today's rule. Today's rule
thus is consistent with the coal mining
effluent guideline in its treatment of
areas reclaimed under SMCRA.

In response to comments, EPA has
also expanded this concept to exclude
from coverage as industrial activity non-
coal mines which are released from -
similar State or Federal reclamation
requirements on or after the effective
date of this rule. EPA believes it is
appropriate, however, to require permit
coverage for contaminated runoff from
inactive non-coal mines which may have
been subject to reclamation regulations,
but which have been released from
those requirements prior to today's rule.
EPA does not have sufficient evidence
to suggest that each State  previous
reclamation rules and/or _ederal
requirements, if applicable, were
necessarily effective in controlling
future storm water contamination.

8. Application Requirements for
Construction Activities

As discussed above, EPA has
included storm water discharges from
activities involving construction
operations that result in the disturbance
of five acres total land in the regulatory
definition of storm water discharges
associated with industrial activity.

This is a departure from the proposed
rule which required permit applications
for discharges from activities involving
construction operations that result in the
disturbance of less than one acre total
land area and {which are not part of a
larger common plan of development or
sale; or operations that are for single
family residential projects, including
duplexes, triplexes, or quadruplexes,
that result in the disturbance of less
than five acre totai land areas and
which are not part of a larger common
plan of development or sale). The
reasons for this change are noted below.

Many commenters representing
municipalities, States, and industry
requested that clearing, grading, and
excavation activities not be included in
the definition of storm water discharges
associated with industrial activity. It
was suggested that EPA delay including
construction activities until after the
studies mandated in section 402{p)(5) of
the CWA are completed. Other
comvmenters felt that NPDES permits are
not appropriate for construction
discharges due to their short term,
intermediate and seasonal nature.
Another.commenter felt that only the

construction activities on the sites of the
industrial facilities identified in the
other subsections of the definition of
“associated with industrial activity”
should be included.

EPA believes that storm water permits
are appropriate for the construction
industry for several reasons.
Construction activity at a high level of
intensity is comparable to other activity
that is traditionally viewed as industrial,
such as natural resource extraction.
Construction that disturbs large tracts of
land will involve the use of heavy
equipment such as bulldozers, cranes,
and dump trucks. Construction activity
frequently employs dynamite and/or
other equipment to eliminate trees,
bedrock, rockwork, and to fill or leve!
land. Such activities also engage in the
installation: of haul roads, drainage
systems, and holding ponds that are
typical of the industrial activity
identified in § 122.26{b}{(14)(i-x). EPA
cannot reasonably place such activity in
the same category as light commercial
or retail business.

Further, the runoff generated while
construction activities are occurring has
potential for serious water quality
impacts and reflects an activity that is
industrial in nature. Where construction
activities are intensive, the localized
impacts of water quality may be severe
because of high unit loads of pollutants,
primarily sediments. Construction sites
can also generate other pcllutants such
as phosphorus, nitrogen and nutrients
from fertilizer, pesticides, petroleum
products, construction chemicals and
solid wastes. These materials can be
toxic to aquatic organisms and degrade
water for drinking and water-contact
recreation. Sediment runoff rates from
construction sites are typically 10 to 20
times that of agricultural lands, with
runoff rates as high as 100 times that of
agricultural lands, and 1.000 to 2,000
times that of forest lands. Even small
construction sites may have a significant
negative impact on water quality in
localized areas. Over a short period of
time, construction sites can contribute
more sediment to streams than was
previously deposited over several
decades.

EPA is convinced that because of the
impacts of construction discharges that
are directly to waters of the United
States, such discharges should be
addressed by permits issued by Federal
or NPDES State permitting autherities. It
is evident from numerous studies and
reports submitted under section 319 of
the CWA that discharges from
construction sites continue to be a major
source of water quality problems and
water quality standard violations.
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Accordingly EPA is compelled to
address these source under these
regulations and thereby regulate these
sources under a nationally consistent
program with an appropriate level of
enforcement and oversight.

Techniques to prevent or control
pollutants in storm water discharges
from construction are well developed
and understood. A primary control
technique is good site planning. A
combination of nonstructural and
structural best management practices
are typically used on construction sites.
Relatively inexpensive nonstructural
vegetative controls, such as seeding and
mulching, are effective control
techniques. In some cases, more
expensive structural controls may be
necessary, such as detention basins or
diversions. The most efficient controls
result when a comprehensive storm
water management system is in place.
Another reason that EPA has decided to
address this class of discharges is that it
is part of the Agency's recent emphasis
on pollution prevention. Studies such as
NURP indicate that it is much more cost
effective to develop measures to prevent
or reduce pollutants in storm water
during new development than it is to
correct there problems later on. Many of
these prevention and control practices,
which can take the form of grading
patterns as well as other controls,
generally remain in place after the
construction activities are completed.

a. Permit Application Requirements.
In today’s rulemaking, EPA has set forth
distinct permit application requirements
for these construction activities, at
§ 122.26(c)(1)(ii), to be used where
general permits to be developed and
promulgated by EPA are inapplicable.
Such facilities will be required to
provide a map indicating the site's
location and the name of the receiving
water and a narrative description of:

* The nature of the construction
activity;

¢ The total area of the site and the
area of the site that is expected to
undergo excavation during the life of the
permit;

* Proposed measures, including best
management practices, to control
pollutants in storm water discharges
during construction, including a
description of applicable Federal
requirements and State or local erosion
and sediment control requirements;

* Proposed measures to control
pollutants in storm water discharges
that will occur after construction
operations have been completed,
including a description of applicable
State or local requirements, and

¢ An estimate of the runoff coefficient
(fraction of total rainfall that will appear

as runoff) of the site and the increase in
impervious area after the construction
addressed in the permit application is
completed, a description of the nature of
fill material and existing data describing
the soil or the quality of the discharge.

Permit application requirements for
construction activities do not include the
submission of quantitative data. EPA
believes that the changing nature of
construction activities at a site to be
covered by the permit application
requirements generally would not be
adequately described by quantitative
data. The comments received by EPA
support this determination. One State
commented that a program they
instituted has been based on
quantitative data for the past 10 years
and has proven to be very awkward,
even unworkable.

Twenty commenters responded to the
issue of appropriate construction site’
application deadlines including: Three
towns { < 100,000 population); one
medium municipality; one large
municipality; one agency associated
with a large municipality; three agencies
associated counties; three agencies
associated with States; two industries;
five industrial associations; and one
private organization representing
industry. The commenters primarily
focused on actual deadlines and
permitting authority response time.

Applicants for permits to discharge
storm water into the waters of the
United States from a construction site
would normally be required to submit
permits in the same time frame as new
sources and new discharges. This
rulemaking requires permit applications
from such sources to be submitted at
least 180 days prior to the date on which
the discharge is to commence. Four
commenters agreed with the application
deadline of 180 days prior to
commencement of discharge. Three
commenters felt it would be difficult to
apply 180 days prior to when the
discharge was to begin. Three
commenters recommended shortening
the time pericd to 90 days. Numerous
other commenters were concerned over
delays during the permitting authority's
review of the permit application. The
commenters requested that a maximum
response time be set in the regulation.
Suggested maximum response times
were 90 and 30 days.

In response to these comments, EPA
has changed the application deadline for
construction permits from at least 180
days prior to discharge to at least 90
days prior to the date when construction
is to commence. This change reflects
EPA's recognition of the nature of
construction operations in that
developers/builders may not be aware

of projects 180 days before they are
scheduled to begin.

Numerous commenters expressed
concern over who should be responsible
for applying for the permit. Two
commenters felt the owner should be
responsible so that construction bid
documents can include the storm water
management requirements and to avoid
confusion among multiple
subcontractors. One commenter thought
that either the owner/developer, or
general contractor should be
responsible. Another commenter
suggested that the designer should
obtain the permit which would allow all
necessary erosion controls to be part of
the project plan. Several commenters
requested that the responsibility simply
be more clearly defined.

In response to these comments, EPA
would clarify that the operator will
generally be responsible for submitting
the permit application. Under existing
regulations at § 122.21(b), when a
facility is owned by one person but
operated by another, then it is the duty
of the operator to apply for the permit
Due to the temporary nature of
construction activities, EPA believes
that the operator is the most appropriate
person to be responsible for both short
and long term best management
practices included on the site. EPA
considers the term “operator” to include
a general contractor, who would
generally be familiar enough with the
site to prepare the application or to
ensure that the site would be in
compliance with the permit
requirements. General contractors, in
many cases, will often be on site
coordinating the operation among his/
her staff and any subcontractors.
Furthermore, the operator/general
contractor would be much more familiar
with construction site operations than
the owner and should be involved in the
site planning from its initial stages. The
application requirements in today’s rule
are designed to provide flexibility in
developing controls to reduce pollutants
in storm water discharges from
construction sites. A significant aspect
to this is the role of State and local
authorities in control of construction
storm water discharges. Sixty-three
commenters addressed the question of
what the role of State and local
authorities should be. Most of these
commenters supported local government
control of construction discharges and
that qualified State programs should
satisfy Federal requirements.

Many commenters representing
municipalities, States, and industry, felt
that local government should have full
control over construction storm water
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discharges, either under existing
programs or those required by their
municipal permit. EPA agrees with these
comments as far as discharges through
municipal storm sewers are concerned.
EPA is requiring municipalities that are
required to submit municipal permit
applications under this regulation to
describe their program for controlling
storm water discharges from
construction activities into their
separate storm sewers. It is envisioned
that municipalities will have primary
responsibility over these discharges
through NPDES municipal storm water
permits. However, EPA also plans to
cover such discharges under general
permits to be promuigated in the near
future. ~

In response to several comments that
the regulation should provide flexibility
for quaiified State programs to satisfy
Federal requirements, the application
requirements recognize that many States
have implemented erosion and sediment
control programs. The permit.
application requires a brief description
of these programs. This is intended to
ensure consistency between NPDES
permil requirements and other State
controls. Permit applicants will be in the
best position to pass on this site-specific
information to the permitting authority.
States or Federal NPDES authorities will
have the ability to exercise authority
over these discharges as will other State
and local authorities responsible for
construction. EPA envisions NPDES
permitting efforts will be coordinated
with any existing programs.

The proposed rule requested
comments on appropriate measures to
reduce pollutants in construction site
runoff. Numerous commenters
representing municipalities, States, and
industry responded. Some commenters
recommended specific best management
practices {BMPs) whereas others
suggested ways in which the measures
should be incorporated into the program,
One commenter suggested that EPA
establish design and performance
standards for appropriate BMPs. One
State commenter recommended
requiring a schedule or sequence for use
of BMPs. A municipality suggested
developing guidance on erosion control
at construction sites and disseminating
the guidance to educate contractors and
construction workers in proper erosion
control techniques. The Agency is
continuing to review these
recommendations for the purposes of
permit development and issuance.

Another commenter suggested that
further research be done to determine
the effectiveness of particular BMPs in
reducing pollutants in construction site

runoff. EPA agrees that more research
and studies can be undertaken to
develop methodologies for more
effective storm water controls and will
continue to lookat these concerns:
pursuant to section 402(p){5) studies.
However, EPA is convinced that enough
information, technology, and proven
BMP’s are available to address these
discharges in this regulation.

Specific BMPs suggested by the
commenters include: wheel washing;
locked exit rcadways, street cleaning
methods which exclude sheet washing;
clearing and grading codes; construction
standards; riparian corridors; solids
retention basins; soil erosion barriers;
selected excavation; adequate collection
systems; vegetate disturbed areas;
proper application of fertilizers; proper
equipment storage; use of straw bales
and filter fabrics; and use of diversions
to reduce effective length of slopes. EPA
is continuing to evaluate these
suggestions for developing appropriate
permit conditions for construction
activity.

b. Administrative Burdens. Many
commenters representing municipalities,
States, and industry commented on the
administrative burdens of individually
permitting each construction site
discharging to waters of the United
States. The extensive use of general
permits for storm water discharges from
construction activities that are subject
to NPDES requirements is anticipated to
minimize administrative delays
associated with permit issuance. Many
commenters strongly endorsed
extensive use of general permits. In
addition the Agency will provide as
much assistance as possible for
developing appropriate permit
conditions.

Many commenters responded to the
use of acreage limits in.determining
which construction sites are required to
submit a permit application, including
several cities, counties and States. Some
commenters generally supported the use
of an acre limit. Many commenters
suggested increasing the acreage limit.
Several suggested using a five acre limit
for both residential and nonresidential
development. Others suggested greater
acreage as the cutoff. Two commenters
concurred with the proposed limit of one
acreffive acres and one commenter
suggested lowering the residential limit
to one acre,

Other factors were suggested as a
means to create a cutoff for requiring
permit applications. Several commenters
suggested exempting construction that
would be completed with.a certain time
frame, such as construction of less than
12 months. EPA believes that this is

inappropriate because some
construction can be intensive and
expansive, but nonetheless take place
over a short period of time, such as a
parking lot. One commenter suggested
basing the limit on the quantity of soil
moved, i.e., cubic yards. In response,
this approach would not be particularly
helpful since removal of soil will not
necessarily relate to the amount of land
surface disturbed and exposed to-the
elements. Another commenter suggested
that where there is single family
detached housing construction that
should trigger applications as well as
the proposed acreage limit. This would
not be appropriate since EPA is
attempting to focus only on those
construction activities that resemble
industrial activity. After considering
these and similar comments EPA has
limited the definition of “storm water
discharge associated with industrial
activity” by exempting from the
definition those construction operations
that result in the disturbance of less
than five acres of total land area which
are not part of a larger common plan of
development or sale. In considering the
appropriate scope of the definition of
storm water discharge associated with
industrial activity as it relates to
construction activities, EPA recognized
that a wide variety of factors can affect
the water quality impacts associated
with construction site runoff, including
the quality of receiving waters, the size
of the area disturbed, scil conditions,
seascnal rainfall patterns, the slope of
area disturbed, and the intensity of
construction activities. These factors
will be considered by the permit writer
when issuing the permit. However, as
noted above, EPA views such site-
specific factors to be too difficult to
defire in a regulatory framework that is
nationa! in scope. For example,
attempting to adjust permit application
triggers based upon a myriad of regional
rainfall patterns is not a practical
solution. However, permit conditions
adjusted for specific geographical areas
may be appropriate.

Under the December 7, 1988, proposat
the definition of industrial activity
exempted: construction operations that
resulted in the disturbance of less than
one acre total land area which was not
part of a larger common plan of
development or sale; or operations for-
single family residential projects,
including duplexes, triplexes, or
quadruplexes, that result in the
disturbance of less than five acre total
land areas which were not part of a
larger common plan of development or
sale. EPA, distinguished between single
family residential development and
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other commercial development because
other commercial development is more
likely to occur in more densely
developed areas. Also, it was reasoned
that other commercial development
provides a more complete opportunity to
develop controls that remain in place
after the construction activity is
completed, since continued maintenance
after the permit has expired, is more
feasible.

However,/EPA has decided to depart
from the proposal and use an
unqualified five acre area in today's
final rule. This limit has been selected,
in part, because of administrative
concerns. EPA recognizes that State and
local sediment and erosion controls may
address construction activities
disturbing less five acres for residential
development; the five acre limit in
today's rule is not intended to supersede
more stringent State or local sediment
and erosion controls. In light of the
comments, EPA is convinced that the
acreage limit is appropriate for
identifying sites that are amount to
industrial activity. Several comments
suggested higher acreage limits without
giving a supporting rationale except
administrative concerns. Several
commenters agreed that the five acre
limit is suitable, but again without
specifying why they agreed. EPA is
convinced, however, that the acreage
limits as finalized in today’s rule reflect
an earth disturbance and/or removal
effort that is industrial in magnitude.
Disturbances on large tracts of land will
employ more heavy machinery and
industrial equipment for removing
vegetation and bedrock.

For construction facilities that are not
included in the definition of storm water
discharge associated with industrial
activity, EPA will consider the

-appropriate procedures and methods to
reduce pollutants in construction site
runoff under the studies authorized by
section 402(p)(5) of the CWA. EPA will
also consider under section 402(p)(5)
appropriate procedures and methods
during post-construction for maintaining
structural controls developed pursuant
to NPDES permits issued for storm
water discharges associated with
industrial activity from construction
sites.

Numerous commenters requested
clarification as to whether permits for
storm water discharges from
construction activities at an industrial
facility are required. EPA is requiring
permits for all storm water discharges
from construction activities where the
land disturbed meets the requirements
established in § 122.26(b)(14){x) and
which discharge into waters of the

United States. The location of the
construction activity or the ultimate
land use at the site does not factor into
the analysis.

G. Municipal Separate Storm Sewer
Systems

1. Municipal Separate Storm Sewers

Today's rule defines “municipal
separate storm sewer” at § 122.26(b)(8)
to include any conveyance or system of
conveyances that is owned or operated
by a State or local government entity
and is designed for collecting and
conveying storm water which is not part
of a Publicly Owned Treatment Works
(POTW) as defined at 40 CFR 122.2. It is
important to note that today’s permit
application requirements for discharges
from municipal separate storm sewer
systems serving a population of 100,000
or more do not apply to discharges from
combined sewers (systems designed as
both a sanitary sewer and a storm
sewer). For purposes of calculating
whether a municipal separate storm
sewer system meets the large or medium
population criteria, a municipality may
petition to have the population served
by a combined sewer deducted from the
total population. Section 122.26(f} of
today's rule describes this procedure.

EPA requested comments on whether
different language for the definition of
municipal separate storm sewer would
clarify responsibility under the NPDES
permit system. Comments were also
requested on whether the definition
needed to be clarified by explicitly
stating that municipal streets and roads
with drainage systems (curb and gutter,
ditches, etc.) are part of the municipal
storm sewer system, and that the
owners or operators of such roads are
responsible for such discharges.
Numerous comments were received by
EPA on this issue. Some commenters
questioned whether road culverts and
road ditches were municipal separate
storm sewers, while others specifically
recommended that further clarifying
language should be added so that
owners and operators of roads and
streets understand that they are covered
by this regulation. In light of these
comments, EPA has clarified that
municipal streets, catch basins, curbs,
gutters, ditches, man-made channels, or
storm drains that discharge into the
waters of the United States are
municipal separate storm sewers. One
commenter asked if “other wastes” in
the proposed definition of municipal
separate storm sewer {40 CFR 122.26
(b)}(8)(i)) included storm water. In
response, EPA has added *storm water”
to this definition in order to clarify that
the rule addresses such systems.

EPA requested commernits on whether
legal classifications such as “storm
sewers that are not private {e.g. public,
district or joint district sewers)” would
provide a clearer definition of municipal
separate storm sewer than an owner or
operator criterion, especially for the
purpose of determining responsibility
under the NPDES program. Most
commenters agreed that the owner/
operator concept, and the additional
language noted above, is sufficient for
this purpose. EPA also requested
comments on to what extent the owner/
operator concept should apply to
municipal governments with land-use
authority over lands which contribute
storm water runoff to the municipal
storm sewer system, and how the
responsibility should be clarified. In
response to comments on this point,
EPA has addressed these concerns in
the context of clarifying what municipal
entities are responsible for applying for
a permit covering storm water
discharges from municipal systems in
section VLH. below.

One commenter expressed a desire for
clarification as to whether conveyances
that were once used for the conveyance
of storm water, but are no longer used in
that manner, are covered by the
definition. EPA emphasizes that this
rulemaking only addresses conveyances |
that are part of a separate storm sewer
system that discharges storm water into
waters of the United States.

One commenter stated that if EPA
intends to regulate roadside collection
systems then EPA must repropose since
these were not considered by the public.
EPA disagrees with this comment since
one of the options specifically addressed
the inclusion of roadside drainage
systems and roads in the definition of
municipal separate storm sewer system.
In addition, the public recognized the
issue in comments on the proposal. EPA
would note that several commenters
specifically endorsed EPA’s inclusion of
these conveyances.

2. Effective Prohibition on Non-Storm
Water Discharges

Section 402(p){3)(B)(ii) of the amended
CWA requires that permits for
discharges from municipal storm sewers
shall include a requirement to
effectively prohibit non-storm water
discharges into the storm sewers. Based
on the legislative history of section 405
of the WQA, EPA does not interpret the
effective prohibition on non-storm water
discharges to municipal separate storm
sewers to apply to discharges that are
not composed entirely of storm water,
as long as such discharge has been
issued a separate NPDES permit. Rather,
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an “effective prohibition” would require
separate NPDES permits for non-storm
water discharges to municipal storm
sewers. In many cases in the past,
applicants for NPDES permits for
process wastewaters and other non-
storm water discharges have been
granted approval to discharge into
municipal separate storm sewers,
provided that the permit conditions for
the discharge are met at the point where
the discharge enters into the separate
storm sewer. Permits for such discharges
must meet applicable technology-based
and water-quality based requirements of
Sections 402 and 301 of the CWA. If the
permit for a non-storm water discharge
to a municipal separate storm sewer
contains water-quality based
limitations, then such limitations should
generally be based on meeting
applicable water quality standards at
the boundary of a State established
mixing zone (for States with mixing
zones) located in the receiving waters of
the United States.

All options will be considered when
an applicant applies for a NPDES permit
for a non-storm water discharge to a
municipal separate storm sewer. In
some cases, permits will be denied for
discharges to storm sewers that are
causing water quality problems in
receiving waters. However, not all
discharges present such problems; and
in these cases EPA or State permit
writers may allow such discharges to
municipal separate storm sewers within
appropriate permit limits.

Today’s rule has two permit
application requirements that are
designed to begin implementation of the
effective prohibition. The first
requirement discussed in VLH.6.a.,
below, addresses a screening analysis
which is intended to provide sufficient
information to develop priorities for a
program to detect and remove illicit
discharges. The second provision,
discussed in VLH.7.b., requires
municipal applicants to develop a
recommended site-specific management
plan to detect and remove illicit
discharges (or ensure they are covered
by an NPDES permit) and to control
improper disposal to municipal separate
storm sewer systems.

Several commenters suggested that
either the definition of “storm water”
should include some additional classes
of nonprecipitation sources, or that
municipalities should not be held
responsible for “effectively prohibiting”
some classes of nonstorm water
discharges into their municipal storm
sewers, The various types of discharges
addressed by these comments include
detention and retention reservoir

releases, water line flushing, fire
hydrant flushing, runoff from fire
fighting, swimming pool drainage and
discharge, landscape irrigation, diverted
stream flows, uncontaminated pumped
ground water, rising ground water,
discharges from potable water sources,
uncontaminated waters from cooling
towers, foundation drains, non-contact
cooling water (such as heating,
ventilation, air conditioning (HVAC)
water that POTWs require to'be
discharged to separate storm sewers
rather than sanitary sewers), irrigation
water, springs, roofdrains, water from
crawl space pumps, footing drains, lawn
watering, individual car washing, flows
from riparian habitats and wetlands.
Most of these comments were made
with regard to the concern that these
were commonly occurring discharges
which did not pose significant

- environmental problems.

EPA disagrees that the above

described flows will not pose, in every

case, significant environmental
problems. At the same time, it is
unlikely Congress intended to require
municipalities to effectively prohibit
individual car washing or discharges
resulting from efforts to extinguish a
building fire and other seemingly
innocent flows that are characteristic of
human existence in urban environments
and which discharge to municipal
separate storm sewers. It should be
noted that the legislative history is
essentially silent on this point.
Accordingly, EPA is clarifying that
section 402(p}(3)(B) of the CWA (which
requires permits for municipal separate
storm sewers to ‘effectively’ prohibit
non-storm water discharges) does not
require permits for municipalities to
prohibit certain discharges or flows of
nonstorm water to waters of the United
States through municipal separate storm
sewers in all cases. Accordingly,

§ 122.26(d)(2)(iv)(B)(1) states that the
proposed management program shall
include: “A description of a program,
including inspections, to implement and
enforce an ordinance, orders or similar
means to prevent illicit discharges to the
municipal separate storm sewer system;
the program description shall address
the following categories of non-storm
water discharges or flows only where
such discharges are identified by the
municipality as sources of pollutants to
waters of the United States: Water line
flushing, landscape irrigation, diverted
stream flows, rising ground waters,
uncontaminated ground water
infiltration (as defined at 40 CFR
35.2005(20]) to separate storm sewers,
uncontaminated pumped ground water
discharges from potable water sources,

foundation drains, air conditioning
condensation, irrigation water, springs,
water from craw} space pumps, footing
drains, lawn watering, individual
residential car washing, flows from
riparian habitats and wetlands,
dechlorinated swimming pool
discharges, and street wash waters.
Program descriptions shall address
discharges from fire fighting only whare
such discharges or flows are identified
as significant sources of pollutanis to
waters of the United States.”

However, the Director may include
permit conditions that either require
municipalities to prohibit or otherwise
control any of these types of discharges
where appropriate. In the case of fire
fighting it is not the intention of these
rules to prohibit in any circumstances
the protection of life and publicor
private property through the use of
water or other fire retardants that flow
into separate storm sewers. However,
there may be instances where specified
management practices are appropriate
where these flows do occur (controlled
blazes are one example).

Conveyances which continue to
accept other “non-storm water”
discharges (e.g. discharges without an
NPDES permit) with the exceptions
noted above do not meet the definition
of municipal separate storm sewer and
are not subject to section 402(p)(3){B) of
the CWA unless the non-storm water
discharges are issued separate NPDES
permits. Instead, conveyances which
continue to accept non-storm water
discharges which have not been issued
separate NPDES permits are subject to
sections 301 and 402 of the CWA. For
example, combined sewers which
convey storm water and sanitary
sewage are not separate storm sewers
and must comply with permit
application requirements at 40 CFR
122.21 as well as other regulatory
criteria for combined sewers.

3. Site-Specific Storm Water Quality
Management Programs for Municipal
Systems

Section 402(p)(3)(iii) of the CWA
mandates that permits for discharges
from municipal separate storm sewers
shall require controls to reduce the
discharge of pollutants to the maximum
extent practicable (MEP), including
management practices, control
techniques and systems, design and
engineering methods, and such other
provisions as the Director determines
appropriate for the control of such
pollutants.

When enacting this provision,
Congress was aware of the difficulties in
regulating discharges from municipal -
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separate storm sewers solely through
traditional end-of-pipe treatment and
intended for EPA and NPDES States to
develop permit requirements that were
much broader in nature than
requirements which are traditionally
found in NPDES permits for industrial
process discharges or POTWs. The
legislative history indicates, municipal
storm sewer system “permits will not
necessarily be like industrial discharge
permits. Often, an end-of-the-pipe
treatment technology is not appropriate
for this type of discharge.” [Vol. 132
Cong. Rec. 516425 {daily ed. Oct. 18,
1986)]. ‘

A shift towards comprehensive storm
water quality management programs to
reduce the discharge of pollutants from
municipal separate storm sewer systems
is appropriate for a number of reasons.
First, discharges from municipal storm
sewers are highly intermittent, and are
usually characterized by very high flows
occurring over relatively short time
intervals. For this reason, municipal
storm sewer systems are usually
designed with an extremely high number
of outfalls within a given municipality to
reduce potential flooding. Traditional
end-of-pipe controls are limited by the
materials management problems that
arise with high volume, intermittent
flows occurring at a large number of
outfalls. Second, the nature and extent
of pollutants in discharges from
municipal systems will depend on the
activities occurring on the lands which
contribute runoff to the system.
Municipal separate storm sewers tend to
discharge runoff drained from lands
used for a wide variety of activities.
Given the material management
problems associated with end-of-pipe
controls, management programs that are
directed at pollutant sources are often
more practical than relying solely on
end-of-pipe controls.

In past rulemakings, much of the
criticism of the concept of subjecting
discharges from municipal separate
storm sewers to the NPDES permit
program focused on the perception that
the rigid regulatory program applied to
industrial process waters and effluents
from publicly owned treatment works
was not appropriate for the site-specific
nature of the sources which are
responsible for the discharge of
pollutants from municipal storm sewers.

The water quality impacts of
discharges from municipal separate
storm sewer systems depend on a wide
range of factors including: The
magnitude and duration of rainfall
events, the time period between events,
soil conditions, the fraction of land that
is impervious to rainfail, land use

activities, the presence of illicit
connections, and the ratio of the storm
water discharge to receiving water flow.
In enacting section 405 of the WQA,
Congress recognized that permit
requirements for municipal separate
storm sewer systems should be
developed in a flexible manner to allow
site-specific permit conditions to reflect
the wide range of impacts that can be
associated with these discharges. The
legislative history accompanying the
provision explained that “[p]ermits for
discharges.from municipal separate
stormwater systems * * * must include
a requirement to effectively prohibit
non-stormwater discharges into storm
sewers and controls to reduce the
discharge of pollutants to the maximum
extent practicable, * * * These
controls may be different in different
permits. All types of controls listed in
subsection [(p)(3)(C]] are not required to
be incorporated into each permit” {Vol.
132 Cong. Rec. HI0576 (daily ed. October
15, 1986) Conference Report}]. Consistent
with the intent of Congress, this rule sets
out permit application requirements that
are sufficiently flexible to allow the
development of site-specific permit
conditions. ;

Several commenters agreed with this
approach. One municipality
recommended that there be as much
flexibility as possible so that the
permitting authority can work with each
municipality in developing meaningful
long-term goals with plans for improving
storm water quality. This commenter
noted that too many specific regulations
that apply nationwide do not take into
consideration the climatic and
governmental differences within the
States. EPA agrees that as much
flexibility as possible should be
incorporated into the program. However,
flexibility should not be built into the
program to such an extent that all
municipalities do not face essentially
the same responsibilities and
commitment for achieving the goals of
the CWA. EPA believes that these final
regulations build in substantial
flexibility in designing programs that
meet particular needs, without
abandoning a nationally consistent
structure designed to create storm water
control programs.

4. Large and Medium Municipal Storm
Sewer Systems

During the 1987 reauthorization of the
CWA, Congress established a
framework for EPA to implement a
permit program for municipal separate
storm sewers and establishing phased
deadlines for its implementation. The
amended CWA establishes priorities for
EPA to develop permit application

requirements and issue permits for
discharges from three classes of
municipal separate storm sewer
systems. The CWA requires that NPDES
permits be issued for discharges from
large municipal separate storm sewer
systems (systems serving a population
of more than 250,000} by no later than
February 4, 1991. Permits for discharges
from medium municipal separate storm
sewer systems (systems serving a
population of more than 100,000, but less
than 250,000) must be issued by
February 4, 1992. After October 1, 1992,
the requirements of sections 301 and 402
of the CWA are restored for all other
discharges from municipal separate
storm sewers.

The priorities established in the Act
are based on the size of the population
served by the system. Municipal
operators of these systems are generally
thought to be more capable of initiating
storm water programs and discharges
from municipal separate storm sewers
serving larger populations are thought to
present a higher potential for
contributing to adverse water quality
impacts. NURP and other studies have
verified that the event mean
concentration of pollutants in urban
runoff from residential and commercial
areas remains relatively constant from
one area to another, indicating that
pollutant loads from urban runoff
strongly depend on the total area and
imperviousness of developed land,
which in turn is related to population.

The term “municipal separate storm
sewer system” is not defined by the Act.
By not defining the term, Congress
intended to provide EPA discretion to
define the scope of municipal systems
consistent with the objectives of
developing site-specific management
programs in NPDES permits. EPA
considered two key issues in defining
the scope of municipal separate storm
sewer system: (1) What is a reasonable
definition of the term “system,” and (2)
how to determine the number of people
“gserved” by a storm sewer system. EPA
found these two issues to be
intertwined. Different approaches to
defining the scope of a system allowed
for greater or lesser certainty in
deterining the population served by the
system.

In the December 7, 1988, proposal,
EPA described seven options for
defining “municipal separate storm
sewer system.” In developing these
options the EPA considered:

¢ The inter-jurisdiction complexities
associated with municipal governments;

¢ The fact that many municipal storm
water management programs have
traditionally focused on water quantity
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concerns, and have not evaluated water
quality impacts of system discharges or
developed measures to reduce
pollutants in such discharges;

* The advantages of developing
system-wide storm water management
programs for municipal systems;

* The geographic basis necessary for
planning of comprehensive management
programs to reduce pollutants in
discharges from municipal separate
storm sewers to the maximum extent
practicable;

* The geographic basis necessary to
provide flexibility to target controls on
areas where water quality impacts
associated with discharges from
municipal systems are the greatest and
to provide an opportunity to develop
cost effective controls;

* The need to establish a reasonable
number of permits for municipal systems
during the initial phases of program
development that will provide an
adequate basis for a storm water quality
management program for over 13,000
municipalities after the October 1, 1992
general prohibition on storm water
permits expires; and

* Congressional intent te allow the
development of jurisdiction-wide,
comprehensive storm water
management programs with priorities
given to the most heavily populated
areas of the country.

a. Overview of Proposed Options and
Comments. The December 7, 1988,
proposal requested comment on seven
options for defining large and medium
municipal separate storm sewer system.
With the addition of a watershed-based
approach suggested by cerlain
commenters, eight options or
approaches were addressed by the over
200 commenters on this issue: Option
1—systems owned or operated by
incorporated places augmented by
integrated discharges; Option 2—
systems owned or operated by
incorporated places augmented with
significant other municipal discharges;
Option 3—systems owned or operated
by counties; Option 4—systems owned
and operated by States or State
departments of transportation; Option
5—systems within the boundaries of an
incorporated place; Option 6—systems
within the boundaries of counties;
Option 7—systems in census designated
urbanized areas; and Opfion 8—systems
defined by watershed boundaries.

Generally, these options can be
classified into two categories. The first
category of options, Options 1, 2 and 3,
define municipal systems in terms of the
municipal entity which owns or operates
storm sewers within municipal
boundaries of the requisite population.
The second category of options would

define municipal systems on a

-geographic basis. Under Options 4, 5, 6,

7 and 8 all municipal separate storm
sewers within the specified geographic
area would be part of the municipal
system, regardless of which municipal
entity owns or operates the storm sewer.
EPA did not propose to define the scope
of a municipal separate storm sewer
system in engineering terms because of
practical problems determining the
boundaries of and the populations
served by “systems” defined in such a
manner. In addition an engineering
approach based on physical
interconnections of storm sewer pipes
by itself does not provide a rational
basis for developing a storm water
program to improve water quality where
a large number of individual storm
water catchments are found within a
municipality.

In the December 7, 1988, proposal,
EPA favored those options that relied
primarily on the municipal entity which
owns or operates or otherwise has
jurisdiction over storm sewers. These
options were preferred because it was
anticipated that the administrative
complexities of developing the permit
programs would be reduced by
decreasing the number of affected
municipal entities. However, most
commenters were not satisfied that such
an approach would reduce
administrative burdens or complexities.

The diversity of arguments and
rationales offered in comments
justifying the selection of particular
option, or combinations thereof, were
generally a function of geographic,
climatic, and institutional differences
around the country. As such, there was
little substantive agreement with how
this program should be implemented as
far as defining large and medium
municipal separate storm sewer
systems. Of all the options, Option 1
generally received the most favorable
comment. However, the overwhelming
majority of comments suggested
different options or other alternatives.
Having reviewed the comments at
length, EPA is convinced that the
definition of municipal separate storm
sewers should possess elements of
several of the options enumerated above
and a mechanism that enables States or
EPA Regions to define a system that
best suits their various political and
geographical conditions.

The following comments were the
most pervasive, and represent those
issues and concerns of greatest
importance to the public: (1) The
approach chosen initially must be
realistic and achievable
administratively; (2) the definition must
be flexible enough to accommodate

development of the program on a
watershed basis, and incorporate
elements of existing programs and
frameworks and regional differences in
climate, geography, and political
institutions; {3) permittees must have
legal authority and control over land
use; (4) discharges from State highways,
identified as a significant source of
runoff and pollutants, should be
included in the program and combined
in some manner with one or more of the
other options; (5) the definition should
address how the inclusion of
interrelated discharges into the
municipal separate storm sewer system
are timed, decided upon, dealt with, etc.;
(6) any approach must address the
major sources of pollutants; (7)
development of co-permittee
management plans must be coordinated
or developed on a regional basis and in
the same time frame—fragmented or
balkanized programs must be avoided;
(8) municipalities should be regulated as
equitably-as possible; (8) flood control
districts should be addressed as a
system or part of a system; (10) the
definition must conform to the legal
requirements of the Clean Water Act;
and (11) the definition should limit the
number of co-permittees as much as
possible.

b. Definition of large and medium
municipal separate storm sewer system.
A combination of the options outlined in
the 1988 proposal would address most of
these concerns, while achieving a
realistic and environmentally beneficial
storm water program. Accordingly, EPA
has adopted the following definition of
large and medium municipal separate
storm sewer systems. Large and medium
separate storm sewer systems are
municipal separate storm sewers that:

(i) Are located in an incorporated
place with a population of 100,000 or
more or 250,000 or more as determined
by the latest Decennial Census by the
Bureau of Census {see appendices F and
G of part 122 for a list of these places
based on the 1980 Census);

(i) Are located within counties having
areas that are designated as urbanized
areas by latest decennial Bureau of
Census estimates and where the
population of such areas exceeds
100,000, after the population in the
incorporated places, townships or towns
within such counties is excluded (see
appendices H and I for a listing of these
counties based on the 1980 census)
(incorporated places, towns, and
townships within these counties are
excluded from permit application
requirements unless they fall under
paragraph (i) or are designated under
paragraph (iii}}; or (iii} are owned or
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operated by a municipality other than
these described in paragraph (i) or (ii)
that are designated by the Director as
part of the large or medium municipal
separate storm sewer system due to the
interrelationship between the discharges
of the designated storm sewer and the
discharges from municipal separate
storm sewers described under
paragraphs {i) or {ii). In making this
determination the Director may consider
the following factors:

{A) Physical interconnections
between the municipal separate storm
sewers;

(B) The location of discharges from
the designated municipal separate storm
sewer relative to discharges from
municipal separate storm sewers
described in subparagraph (i);

(C) The quantity and nature of
pollutants discharged to waters of the
United States;

(D) The nature of the receiving waters;
or

(E} Other relevant factors.

(iv) The Director may, upon petition,
designate as a system, any municipal
separate storm sewers located within
the boundaries of a region defined by a
storm water management regional
authority based on a jurisdictional,
watershed, or other appropriate basis
that includes one or more of the systems
described in paragraphs (i), {ii), and (iii).

Under today’s rule at § 122.26(a)(3)(iii)
the regional authority shall be
responsible for submitting a permit
application under the following
guidelines: The regional authority
together with co-applicants shall have
authority over a storm water
management program that is in
existence, or shall be in existence at the
time part 1 of the application is due; the
permit applicant or co-applicants shall
establish their ability to make a timely
submission of part 1 and part 2 of the
municipal application; each of the
operators of municipal separate storm
systems described in paragraphs .
122.26(b}{4} (i), (ii}, and {iii) and (7)(i),
(i), and (iii), that are under the purview
of the designated regional authority,
shall comply with the application
requirements of § 122.26(d).

As noted above, the finalized
definition of large and medium
municipal separate storm sewer system
is combination of the approaches as
proposed. {In the following discussion
“paragraph {i)” refers to §§ 122.26
(b)(4)(i) and (b}(7)(i); “paragraph (ii)"
refers to §§ 122.26(b)(4)(ii} and (b){7)(ii};
“paragraph (iii)" refers to §§ 122.26
(b)(4)(iii) and (b)(7)(iii}; and “paragraph
(iv)” refers to §§ 122.26 (b}{4)(iv) and
{(b}(7)(iv)). Paragraph (i) originates from ,
proposed Option 5 (boundaries of

incorporated places); paragraph (ii}
originates from Option 6 {boundaries of
counties) and Option 7 (urbanized
areas); paragraph (iii) originates from
Options 1 and §; and paragraph {iv) is an
outgrowth of comments on all options,
especially Option 4 (State owned
systems/State highways} and Option 8
{watersheds).

This definition creates a system by
virtue of the fact that storm sewers
within defined geographical and
political areas, and the owner/operators
of separate storm sewers in those areas,
are addressed or required to obtain
permits. Although within these systems,
different segments and discharges of
storm water conveyances may be
owned or operated by different public
entities, EPA is convinced by comments
that discharges from such conveyances
are interrelated to such an extent that
all of these conveyances may be
properly considered a “system.” These
comments are identified and discussed
in greater detail below.

¢. Response to comments. Many
commenters urged that the approach
taken must be administratively )
achievable. Option 5 of the proposal
(boundaries of incorporated places),
which can be equated to paragraphs (i}
and (iii)- above, was identified by
several commenters as the most
workable of all the options. Many
commenters stated that Option 1
(systems owned or operated by
incorporated places) was inappropriate
because of special districts and other
owners of systems within the
incorporated area; and aithough EPA
proposed a designation provision for
interrelated discharges in Option 1,
commenters advised that it would be
impossible to identify these systems,
account for their discharges, and
exclude or include them in a timely
manner if Option 1 was selected (Option
1 only addresses those systems owned
or operated by the incorporated place).
The final rule would obviate these
concerns, since all the publicly owned
sewers within the boundaries of the
municipality will be required to be
covered by a permit.

Other commenters noted that cities
sometimes have storm water
conveyances owned or operated by
numerous entities. One municipality
commented that these problems could
be more easily resolved using a unified
permit/district wide approach, which
the final approach outlined above can
accomplish. One county stated that
Option 1 of the proposal would result in
a permanent balkanization of
stormwater programs.and that a
regional approach focusing on the entire
system should be established. Another

municipality re-ommended that all the

systems of conveyances within the

incorporated city boundaries be issued a

permit. In rejecting Option 1 of the

proposal, one municipality stated that

program inefficiencies would result from

implementing a piecemeal program in a

contiguous urban environment with

different owners and operators. One

State conveyed similar concerns. Using

a geographical approach, as described in

paragraph (i) of the final definition, will

best address all of these concerns. -
One commenter criticized proposed

Option 1 as being contrary to the legal

requirements of the WQA, and a further

example of EPA’s continuing attempt to

minimize the scope of a national storm

water program. It was noted that the

legislative history regarding

requirements for large and medium

municipal separate storm sewer systems

in section 402(p) of the CWA generally

does not reference incorporated cities or

towns. As a result, the commenter

recommended that the term “municipal”

in municipal separate storm sewer

system refer to separate storm sewers

operated by municipal entities meeting

the definition of “municipality” in

section 502 of the CWA and that the

scope of the term “municipal separate

storm sewer system” be defined as

broadly as possible. This approach

would result in defining large and

medium municipal separate storm sewer

systems to include all municipal

separate storm sewers within the 410

counties with a population of 100,000 or

more. EPA has adopted the commenter's

recommendation to extend the scope of

the program to the extent that today’s

rule covers all municipal separate siorm

sewers within certain areas rather than

only those operated by an incorporated

place. EPA disagrees however that it -

must define the term “system” to

include sewers within any municipal

boundary of sufficient population with

reference to section 502{4}. By not

providing explicit definitions, section W

402(p)(3)(B) of the CWA gives EPA

discretion to define how municipal

separate storm sewer systems are

defined. There is no indication in the

language of the CWA or the legislative

history that Congress intended that the

scope of “municipality” and the scope of

“"municipal separate storm sewer

system” to be identical, particularly

since the latter term is not defined in the

statute.Furthermore, for the reasons

discussed elsewhere in this section, EPA

believes that today's definition is a

reasonable accommodation of the many

conflicting concerns surrounding the

proper way to delineate the extent of a
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municipal separate storm sewer system
serving over 100,000 people.

Several commenters concluded that
EPA should be flexible enough to allow
the permitting authority broad discretion
to establish system wide permits, with
flood control districts and/or counties
acting as co-permittees with the various
incorporated cities within the district
boundaries. Commenters expressed
concern that Option 1 would not allow
for such flexibility.

Arguments that were advanced by
commenters in support of proposed
Option 1 are equally applicable to
paragraph {i), above. Like proposed
Option 1, the approach outlined above
targets major cities. However, it also has
the advantage of addressing municipal
separate storm sewer systems which
may be interrelated to those owned by
the city, a benefit recognized by one
municipality that endorsed the selection
of proposed Option 5. This will also give
the permitting authority more discretion
to establish co-permittee relationships.

Paragraph {ii} of the final definition
also uses a geographical approach to the
definition of municipal storm sewer
systems to include municipal storm
sewers within urbanized counties. Thus,
it closely resembles Option 7 of the
proposal. The counties identified in
paragraph (ii} have, based on the 1980
Census, a population of 100,000 or more
in urbanized,® unincorporated portions
of the county. In the unincorporated
areas of these counties (or in the 20
States where the Census recognizes
minor civil divisions, unincorporated
county areas outside of towns or
townships), the county is the primary
local government entity. In these cases,
the county performs many of the same
functions as incorporated cities with a
population of 100,000, and is generally
expected to have the necessary legal
and land use authority in these areas to
begin to implement storm water
management programs. Due to the
urbanized nature of their population,
discharges from the municipal separate
storm sewers in these counties will have
many similarities to discharges from
municipal systems in incorporated cities
with a population of 100,600 or more.
Addressing these counties in this
fashion will not adversely affect small
municipalities (incorporated places,

S The Bureau of Census defines urbanized areas
to provide a description of high-density
develop t. Urb d areas are comprised of a
central city (or cities} with a surrounding closely
settled area. The population of the entire urbanized
area must be greater than 50,000 persons, and the
closely settled area outside of the city, the urban
fringe, must generally have a population density
greater than 1,000 persons per square mile (just over
1.5 persons per acre) to be included

towns and tawnships) within the county,
as municipal separate storm sewers that
are located in the small incorporated
places, townships or towns within these
counties are not automatically included
as part of the system.

EPA has focused on the
unincorporated areas because permit
applications cannot be required from
systems that serve a population less
than 160,000, unless designated. EPA
received the comment that if the sewers
in incorporated places within such
counties were included as part of the
system for that county, there would be
the potential for systems serving a
population less than 100,000 to be
improperly subject to permit
requirements. EPA agrees with the
comment, except that EPA reserves the
authority to designate sewers in small
incorporated places as part of the
system subject to permitting, pursuant to
paragraph (iii) of the final definition.
Incorporated areas within the identified
counties will be required to file permit
applications if the population served by
the municipal separate storm sewer
system is 100,000 or more.

As one commenter noted, the counties
addressed by the definition will
generally be areas of high growth with a
growing tax base that can finance a
storm water management program.
Numerous counties affected by
paragraph (ii) commented on the
proposal. Several of these indicated a
preference for the county government as
the permittee. Others indicated that
their county had the ability to perform
the functions of the permit applicant and
permittee. One county brought to EPA’s
attention that the county had laid plans
for a storm water utility scheduled to be
in operation in 1989. Several of the
counties supported the use of
watersheds, or flexible regional
approaches, as the basis for the
definition of municipal separate storm
sewer systems. The modified definition
should satisfy these concerns.

EPA recognizes that some of the
counties addressed by today’s rule have,
in addition to areas with high
unincorporated urbanized populations,
areas that are essentially rural or
uninhabited and may not be the subject
of planned development. While permits
issued for these municipal systems will
cover municipal system discharges in
unincorporated portions of the county, it
is the intent of EPA that management
plans and other components of the
programs focus on the urbanized and
developing areas of the county.
Undeveloped lands of the county are not
expected to have many, if any,
municipal separate storm sewers.

Paragraphs (i} and (ii) above will help
resolve the problems associated with
permittees not having adequate land use
controls, the legal authority to
implement controls, and the ownership
of the conveyances. This factor was
mentioned by numerous commenters on
the proposed options, especially county
governments. Under paragraphs (i) and
(ii), all publicly owned separate storm
sewers within the appropriate municipal
boundaries will be defined as part of the
municipal system. In many cases, a
number of municipal operators of these
storm sewers will be responsible for
discharges from these systems. Since a
number of co-permittees may be
addressed in the permits for these
discharges, problems associated with
the ability to control pollutants that are
contributed from interrelated discharges
will be minimized. State highways or
flood control districts, which may have
no land use authority in incorporated
cities, will be co-permittees with the city
which does possess land use authority.
EPA envisions that permit conditions for
these systems will be written to
establish duties that are commensurate
with the legal authorities of a co-
permittee. For example, under a permit,
a flood control district may be
responsible for the maintenance of
drainage channels that they have
jurisdietion over, while a city is
responsible for implementing a sediment
and erosion ordinance for construction
sites which relates to discharges to the
drainage channel. Confusion over
ownership of conveyances or systems,
at least for the purposes of determining
whether they require a permit, will be
minimized since all conveyances will be
covered. Similarly, under paragraph (ii},
the affected counties are expected to
have the necessary legal and land use
authority to implement programs and
controls in unincorporated, urbanized
areas because the county government is
the primary political or governing entity
in these geographical areas.

Many commenters from all levels of
State and local government expressed
concern about controlling pollutants
from State highways. Paragraphs (i) and
(ii) will result in discharges from
separate storm sewers serving State
highways and other highways through
storm sewers that are located within
incorporated places with the
appropriate population or highways in
unincorporated portions of specified
counties being included as part of the
large or medium municipal separate
storm sewer sysiem, since all municipal
separate storm sewers within the
boundaries of these political entities are
included. Paragraph (iv) can facilitate
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the submission of a permit application
for storm sewers operated as part of an
entire State highway system. Paragraph
(iv} would allow an entire system in a
geographical region under the purview
of a State agency (such as a State
Department of Transportation) to be
designated, where all the permit
application requirements and
requirements established under

§ 122.26(a)(iii)(C) can be met.

Paragraphs (i) and (ii) can effectively
deal with many of the major sources of
pollutants. One municipality noted that
Option 5 (paragraph (i)) would require
all systems in the incorporated
boundaries to obtain permits and
institute control measures, rather than
just the few owned or operated by
incorporated cities. Another
municipality noted that this approach
could deal with many of the regional
variations in sources of pollution. Many
commenters, including environmental
groups, believed that proposed Option 3
(systems owned or operated by
counties), Option 6 (systems within the
boundaries of counties), and Option 7
(system in urbanized areas) were good
approaches because more sources of
pollution would be addressed. It was
also maintained that Options 3, 6 and 7
could incorporate watershed planning
which, in the view of some commenters,
is the only effective way to address
pollutants in storm water.

Commenters noted that addressing
counties and urbanized areas would
focus attention on developing areas
which would otherwise be left out in the
initial phases of permitting. One
commenter noted that most new
development in large urbanized areas
occurs outside of core cities
{incorporated cities with a population of
100,000 or more}. Newly developing
areas provide opportunities for installing
pollutant controls cost effectively. EPA
agrees with these comments and notes
that paragraph (ii) addresses a
significant number of counties with
highly developed or developing areas.

However, EPA is convinced that
addressing all counties or urbanized
areas in the initial phases of the storm
water program is ill-advised.
Commenters noted that some counties
have inappropriate or nonexistent
governmental structures, and that a
program that addressed all counties in
the country with a population of 100,000
or more would be unmanageable,
because too many municipal entities
nationwide would be involved in the
program initially. Commenters advised
that defining municipal storm sewer
systiems solely in terms of the
boundaries of census urbanized areas

(Option 7) would result in systems
which did not correspond to
jurisdictions that are in a position to
implement a storm water programs.
Thus, EPA has modified Option 7 and -
combined it with Option 6 to create
paragraph (ii) above.

Paragraph (iii) incorporates a
designation authority such that
municipalities that own or operate
discharges from separate storm sewers
systems other than those described in
paragraph (i) or (ii) may be designated
by the Director as part of the large or
medium municipal separate storm sewer
system due to the interrelationship
between the other discharges of the
designated storm sewer and the
discharges from the large or medium
municipal separate storm sewers. In
making this determination the physical
interconnections between the municipal
separate storm sewers, the location of
discharges from the designated
municipal separate storm sewer relative
to discharges from large or medium
municipal separate storm sewers, the
quantity and nature of pollutants
discharged to waters of the United
States, the nature of the receiving
waters, or other relevant factors may be
considered.

Comments indicated that the
designation authority as proposed and
described above should be retained.
One State noted that this approach gives
the most flexibility in making the case-
by-case designations, while also
delineating in sufficient detail what
criteria are used to make the
determination. This commenter was
concerned about being able to regulate
many of the interrelated discharges from
counties surrounding incorporated
cities.

Paragraph (iv) of the final definition
allows the permitting authority, upon
petition, to designate as a medium or"
large municipal separate storm sewer
system, municipal separate storm
sewers located within the boundaries of
a region defined by a storm water
management regional authority based
on a jurisdictional, watershed, or other
appropriate basis that includes one or
more of the systems described in
paragraphs (i), (ii). (iii).

Paragraph (iv) was added to the final
definitions to respond to a variety of
-<concerns of commenters. One of the
prime concerns of commenters was that
the definition of large and medium
municipal separate storm sewer systems
must be flexible enough to
accommodate: Programs on a watershed
basis, existing storm water programs
and frameworks and regional
differences in climate, geography, and

political institutions. Some States were
particularly expressive regarding this
concern. One State maintained that an
inflexible program could totally disrupt
ongoing State efforts. Other commenters
urged that the regulation encourage the
establishment of regional storm water
authorities or other mechanisms that
can deal with storm water quality on a
watershed basis. One State proposed
defining the municipal separate storm
sewer system to include all municipal
separate storm sewers within a core
incorporated place of 100,000 or more,
and all surrounding incorporated places
within the State defined watershed. One
of the State water districts advised that
the regulations should be flexible
enough to allow regional water quality
boards to apply the regulations
geographically. One national association
expressed concern that existing
institutional arrangements for flood
control and drainage would be ignored,
while another warned against fostering
a proliferation of inconsistent
patchwork programs based on arbitrary
definitions and jurisdictions which bear
no relationship to water quality.

EPA is convinced that the mechanism
described in paragraph (iv) provides a
means whereby the mechanisms and
concepts identified above can be
utilized or created in appropriate
circumstances. In addition, § 122.26(f){4)
provides a means for State or local
government agencies to petition the
Director for the designation of regional
authorities responsible for a portion of
the storm water program. For example,
some States or counties may currently
or in the near future have regional storm
water management authorities that have
the ability to apply for permits under
today’s rule and carry out the terms of
the permit. Some of these authorities
may encompass within their jurisdiction
large or medium municipal separate
storm sewer systems as defined in
today's rule. EPA wishes to encourage
such entities to assume the role as
permittee under today's rule. That is the
purpose of paragraph (iv). Such
authorities may petition the Director to
assume such a role.

Many commenters expressed the view
that municipal management plans must
be coordinated or developed among co-
permittees on a regional basis and in the
same timeframe. Paragraphs (i), (iii) and
{(iv) would bring in all appropriate
municipal entities with jurisdiction over
a specified geographical area in the
same timeframe. Several commenters,
including one State, noted proposed
Option 1 would lead to fragmented, ill-
coordinated programs. Paragraphs (i),
{iii), and (iv) do not suffer this drawback
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to the same extent since all the
municipal separate storm sewers are
addressed within the incorporated
place, instead of only those owned or
operated by the incorporated place.

Equal treatment of municipalities
within a watershed or other specified
area 'was a major subject of comment.
Many commenters urged that a degree
of fairness could be achieved by
requiring permit applications, and the
concomitant expenditure of municipal
dollars and resources, from all
municipalities within an entire urban
area that contributes to storm water
pollution, rather than from a discrete
system within an arbitrary political
boundary. Paragraph (i), especially
when coupled with paragraphs (ii), (iii),
and (iv), can best accomplish a more
equitable approach, because all owners
and operators of municipal separate
storm sewers within a system have
responsibilities. In addition, some of the
areas outside the incorporated city .
limits which are engaged in expansive
urban or suburban development will be
brought into the program. Paragraph (iv)
will provide a means for State or
regional authorities to use existing or
emerging mechanisms to set up storm
water management programs, and
would require multiple agencies either
to become regional co-permittees or to
be subject to a regional permit.

Paragraphs (i), (ii), (iii), and (iv) could
also require flood control districts to be
co-permittees, which was a major
concern of counties and numercus cities.
One municipality stated that the
inclusion of flood control districts would
greatly reduce the administrative burden
required to prepare a single inter-city
discharge agreement and would
establish a common legal authority to
implement the program. Numerous
county agencies believed it imperative
that flood control districts be brought
into a system-wide permit strategy.

Paragraphs (i) and (iii) may not
accommodate the concern of several
commenters that the number of co-
permittees be kept to a minimum. The
fact that all the municipal separate
storm sewers within the boundaries of
the appropriate incorporated places will
be addressed dictates that some permits
will have several co-permittees. This is
a major concern since it goes directly to
achieving an effective initial storm
water program. There is concern about
being able to bring all the co-permittees
together under intra-municipal
agreements or contracts within
regulatory deadlines. This problem
would be resolved in the short term by
selecting Option 1. However, Option 1
may still require inter-municipal

agreements because of the designation
authority under § 122.26 {b}(4)(ii) and
(b)(7)(ii) of the proposal. In addition,
such inter-jurisdictional problems will .
arise after October 1, 1992 when the
moratorium on requiring NPDES permits
for discharges from other municipal
separate storm sewers ends. Under the
permitting goals established by the
CWA, multi-jurisdictional storm water
programs and agreements cannot be
avoided. Despite interest in limiting the
number of co-permittees, EPA decided
not to adopt Option 1 for the reasons
already stated.

Section 402(p}(3)(B}(i) of the amended
CWA provides that permits for
municipal discharges from municipal
storm sewers may be issued on a
system-wide or jurisdiction-wide basis.
This provision is an important
mechanism for developing the
comprehensive storm water
management programs envisioned by
the Act.

Under the permit application
requirements of today’s rule, if the
appropriate co-applicants are identified,
one permit application may be
submitted for a large or medium
municipal separate storm sewer system
(see section VI.G.4 above). System-wide
permit applications can in turn be used
to issue system-wide permits which

could cover all discharges in the system.

Where several municipal entities are
responsible for obtaining a permit for
various discharges within a single
system, EPA will encourage system-
wide permit applications involving the
several municipal entities for a number
of reasons. The system-wide approach
not only provides an appropriate basis
for planning activities and coordinating
development, but also provides
municipal entities participating in a
system-wide application the means to
spread the resource burden of
monitoring, evaluating water quality
impacts, and developing and
implementing controis.

The system-wide approach provided
in today’s rule recognizes differences
between individual municipalities with
responsibilities for discharges from the
municipal system. Today's application
rule requires information to be
submitted that enables the permit
issuing authorities to develop tailored
programs for each permittee with
responsibility for certain components,
segments, or portions of the municipal
separate storm sewer system. The
permit application requirements allow
individual municipal entities,
participating in system-wide
applications, to submit site specific
information regarding storm water

quality management programs to reduce
pollutants in system discharges as a
whole, or from specific points within the
system.

In some cases, it may be'undesirable
for all municipal entities with storm
water responsibility within a municipal
system to be co-permittees under one
system-wide permit. The permit
application requirements in today’s rule
allow individual municipal entities
within the system to submit permit
applications and obtain a permit for that
portion of the storm sewer system for
which they are responsible. Thus,
several permits may be issued to cover
various subdivisions of a single
municipal system.

In summary, EPA believes that the
definition of municipal storm sewer
system adopted in today's rule has
several distinct advantages that were
identified in comments:

¢ The definition adopts features of
several options;

e The definition targets areas that
have the necessary police powers and
land use authority to implement the,
program;

¢ The definition can utilize
watersheds or accommodate existing
administrative frameworks and storm
water programs;

¢ The definition provides that all
systems within a geographical area
including highways and flood control
districts will be covered, thereby
avoiding fragmented and ill-coordinated
programs;

¢ The definition has flexible
designation authority; and

¢ The definition addresses major
sources of pollutants without being
overly broad.

H. Permit Application Requirements for
Large and Medium Municipal Systems

1. Implementing the Permit Program

Given the differing nature of
discharges from municipal separate
storm sewer systems in different parts
of the country and the varying water
quality impacts of municipal storm
sewer discharges on receiving waters,
today's permit application requirements
are designed to lead to the development
of site-specific storm water management
programs. In order to effectively
implement this goal, EPA intends to
retain the overall structure of the
municipal permit application as
proposed in the December 7, 1988,
proposal.

2. Structure of the Permit Application

EPA proposed a two-part permit
application designed to meet the goal of
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developing site-specific storm water
quality management programs in NPDES
permits. In response to a request for
comments on this aspect of the proposal,
numerous comments were received.
After reviewing these comments, EPA
has decided to retain the two-part
permit application. Many commenters
agreed that the approach as proposed is
appropriate for phasing in and
developing site specific storm water
management programs. One large
municipality strongly endorsed the two-
part application, stating that it would
facilitate the identification of water
quality problem areas and the
development of priorities for control
measures, thereby allowing for more
cost-effective program development.
Two State agencies expressed the same
view, and noted that the two-part
approach is reasonable and well
structured for efficient development of
programs. One large municipality noted
it would allow the permit authority and
the permit applicant the time needed to
gain the knowledge and data to develop
site-specific permits. A medium
municipality expressed similar views.

Numerous commenters submitted
endorsements of a proposal offered by
one of the national municipal
associations. This approach responded
to EPA’s request for comments on
alternatives to a two-part application
process. These comments recommended
having permit applicants submit
information regarding their existing legal
authority, prepare source identification
information, describe existing
management plans, provide discharge
characterization information based on
existing data, and prepare a monitoring,
characterization and illicit discharge
and removal plan in a one-part
application. The remaining requirements
such as: implementing plans to remove
illicit connections, obtaining legal
authority, monitoring and
characterization, plans for structural
controls, preparation of control
assessments, preparation of fiscal
analysis, and management plan
implementation would be part of the
permit and take place during the
compliance period of the permit. It was
argued that this would result in a more
orderly development of stormwater
management programs while allowing
for quick implementation of efforts to
eliminate illicit discharges and initiate
some BMPs.

After careful review and
consideration of these comments, EPA is
convinced that this approach would not
meet the goals and requirements of
section 402 of the Clean Water Act.
Section 402(p)(3)(B) of the. CWA requires

that permits effectively prohibit non-
storm water discharges into storm
sewers and incorporate controls that
reduce the discharge of pollutants te the

maximum extent practicable, including

management practices, control
techniques, and system design and
engineering methods. The above
comments suggesting an alternative for
achieving this goal are not entirely
compatible with these requirements. In
light of the language in the statute,
permit conditions should do more than
plan for controls during the term of the
permit. A strong effort to have the
necessary police powers and controls
based on pollutant data should be
undertaken before permits are issued. In
short, the one-part application described
by these comments would result in
permits that would focus too much on
preparation and not enough on
implementing controls for pollutants.

In comparison, EPA’s approach
requires municipalities to submit a two-
part application over a two year period.
Part one of the application would
require information regarding existing
programs and the means available to the
municipality to control pollutants in its
storm water discharges. In addition, part
one would require field screening of
major outfalls to detect illicit
connections. Part two of the permit
application would require a limited
amount of representative quantitative
data and a description of proposed
storm water management plans. The
purpose of the two-part application
process is to develop information, in a
reasonable time frame, that would build
successful municipal storm water
management programs and allow the
permit writer to make informed
decisions with regard to developing
permit conditions. This will include
initiating efforts to effectively prohibit
non-storm water discharges into storm
sewers, and initially implementing
controls that reduce the discharge of
pollutants to the maximum extent
practicable, including management
practices and control techniques during
the term of the permit. Such an approach
clearly meets the statutory mandate of
section 402(p)(3)(B).

" a. Part 1 Application. Part 1 of the
permit application is intended to provide
an adequate basis for identifying
sources of pollutants to the municipal
storm sewer system, to preliminarily
identify discharges of storm water that
are appropriate for individual permits,
and to formulate a strategy for
characterizing the discharges from
municipal separate storm sewer
systems. Several commenters supported
retaining these components of the

application process. The components of
part 1 of the permit application include:

¢ General information regarding the
permit applicant or co-applicants
(8 122.26(d)(1)(i));

¢ A description of the existing legal
authority of the applicant(s) to control
pollutants in storm water discharges
and a plan to augment legal authority
where necessary (§ 122.26(d)(1)(ii));

* Source identification information
including: a topographic map,
description of the historic use of
ordinances or other controls which
limited the discharge of non-storm water
discharges to municipal separate storm
sewer systems, the location of known
municipal separate storm sewer outfalls,
projected growth, location of structural
controls, and locatipn of waste disposal
facilities (§ 122.26(d)(1)(iii));

* Information characterizing the
nature of system discharges including
existing quantitative data, the results of
a field screening analysis to detect illicit
discharges and illegal dumping to the
municipal system, an identification of
receiving waters with known water
quality impacts associated with storm
water discharges, a proposed plan to
characterize discharges from the
municipal storm sewer system by
estimating pollutant loads and the
concentration of representative
discharges, and a plan to obtain
representative data (§ 122.26{d)(1)(iv));
and

¢ A description of existing structural
and non-structural controls to reduce the
discharge of pollutants from the
municipal storm sewer
(8 122.26(d)(1)(v)).

One commenter disagreed that source
identification should be made part of the
permit application process beyond the
identification of major municipal storm
sewer outffalls. In reply, EPA is
convinced that the other elements of the
source identification are critical for
identifying sources of pollutants and
creating a base of knowledge from
which informed decisions about permit
conditions and further data
requirements can be determined. One
county stated that it already had
engaged in extensive monitoring and
modeling of watersheds and that its
programs should be substituted for
EPA's. In response, EPA anticipates that
information collected under various
State, county or city programs that
matches the information requirements in
this rulemaking may be used by the
applicants in submissions under this
rulemaking where the requirements of
the rule are met. However, because of
the divergence in data collection
techniques and information colle¢ted by
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these programs, EPA disagrees that it
would be appropriate to accept a
substitution in its entirety without
tailoring such a program to today’s
specific information requirements. One
municipality noted that municipal
systems are not well documented and
responsibility for them is in question. In
response, EPA notes that the source
identification procedure is designed, in
part, to address such shortcomings.

Several municipalities suggested that
legal authority could be demonstrated
by providing EPA with copies of
appropriate local ordinances to
demonstrate their legal authority and a
statement from the city attorney. EPA
agrees that these methods are
appropriate for making this
demonstration.

Several commenters noted that there
was adequate existing municipal legal
authority to carry out the program
requirements or such authority could be
obtained by the municipality. Other
commenters stated that municipalities
possess some authority over certain
activities but may not have authority
over discharges from roads and
construction. Numerous commenters,
however, claimed that certain
municipalities had no existing legal
authority to carry out the permit
requirements and that obtaining all the
necessary legal authority could take
several years due to cumbersome
legislative and political processes. In
response, part 1 of the permit
application will establish a schedule for
the development of legal authority that
will be needed to accomplish the goals
of the permit application and permits.
Some municipalities will have more
advanced storm water programs with
appropriate legal authority or the ability
to establish necessary ordinances.
Providing an appropriate schedule will
not present difficulties in these
circumstances. EPA also notes that the
definitions of large and medium
municipal separate storm sewer systems
finalized in today’s rule will in many
cases result in a number of co-
applicants participating in a system
wide application. It is anticipated that
the development of adequate inter-
jurisdictional agreements specifying the
various responsibilities of the co-
permittees may in some cases be very
complex, thereby justifying the
development of a schedule to complete
the task. For example, clarifying the
authority over discharges from roads
may present difficulties where a number
of municipal entities operate different
roads in a given jurisdiction. In other
limited cases, the MEP standard for
municipal permits may translate into

permit conditions that extend the
schedule for obtaining necessary legal
authority into the term of the permit.
These situations will be evaluated on a
case-by-case basis by permit issuing
authorities.

Numerous commenters supported the
field screening analysis as proposed.
Comments from three municipalities
noted that it would be a cost effective
means of identifying problem areas. One
municipality noted that illicit
connections can be reliably detected by
the screening method proposed. In view
of these comments EPA has decided to
retain this portion of the regulation.
However many commenters expressed
concern over how the proposed
approach would work given the
particular circumstances under which
some municipal storm water systems are
arranged. Several commenters
questioned the effectiveness of dry
weather monitoring for several reasons,
including the shallow depth of some
cities’ water tables. Accordingly, an
alternative approach may be utilized by
the municipal permittee, and this is
discussed later in section VL.H.3.

Some comments suggested that if any
field screening is required that it be
done during the term of the permit. EPA
believes that field screening should not
be done during the term of the permit
exclusively. Unless a field screening is
accomplished during the permit
application phase there will be scant
knowledge, if any, upon which illicit
connection programs can be established
for the term of the permits. EPA views
field screening during the application
process as an appropriate means of
beginning to meet the CWA's
requirement of effectively prohibiting
non-storm water discharges into
municipal separate storm sewers.

The submittal of part 1 of the permit
application will allow EPA, or approved
NPDES States, to adjust part 2 permit
application requirements to assure
flexibility for submitting information
under part 2, given the site specific
characteristics of each municipal storm
sewer system.

EPA agrees with the concerns of
commenters regarding the estimate of
the reduction of pollutant loads from
existing management programs. EPA
agrees that sufficient data may not be
available to establish meaningful
estimates. Therefore this component of
the proposed part 1 is not a requirement
of today’s rule. '

b. Part 2 Application. Part 2 of the
proposed permit application is designed
to supplement information found in part
1 and to provide municipalities with the
opportunity of proposing a

comprehensive program of structural
and non-structural control measures that
will control the discharge of pollutants,
to the maximum extent practicable, from
municipal storm sewers. The

- components of the proposed part 2 of

the permit application included:

¢ A demonstration that the legal
authority of the permit applicant
satisfies regulatory criteria
(§ 122.26(d)(2)(i)):

¢ Supplementation of the source
identification information submitted in
part 1 of the application to assure the
identification of all major outfalls and
land use activities (§ 122.26(d)(2)(ii);

¢ Information to characterize
discharges from the municipal system;

¢ A proposed management program
to control the discharge of pollutants to
the maximum extent practicable, from
municipal storm sewers
(8 122.26(d)(2)(iv)):

¢ Assessment of the performance of
proposed controls (§ 122.26(d)(2)(v)):

* A financial analysis estimating the
cost of implementing the proposed
management programs along with
identifying sources of revenue
§ 122.26(d)(2)(vi);

» A description of the roles and
responsibilities of co-applicants
(§ 122.26(d}(2)(vii)).

One municipality agreed that the
assessment of the performance of
controls was a critical component of
establishing a viable program and one
that could be accomplished within the
time frame of the permit application
deadlines. One commenter suggested
that the applicant describe what
financial resources are currently
available. In response, EPA will require
applicants to describe the municipality’s
existing budget for storm water
programs in part 1 of the permit
application requirements. This
information will be useful to evaluate
the municipality's ability to prepare and
implement management plans. In
response to other comments, this
information will also include an
overview of the municipality’s financial
resources and a description of the
municipality’s budget, including overall
indebtedness and assets.

EPA has retained the financial
analysis in this portion of the rule on the
advice of two municipal commenters,
who agreed that this was an important
component of establishing a viable
program and one that could be
accomplished within the time frame ot
the permit application deadlines.
Another commenter noted that this
requirement is appropriate to justify a
municipality’s proposed management
plan.
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3. Major Outfalls

In past rulemakings, a controversial
issue has been the appropriate sampling
requirements for municipal separate
storm sewer systems. Earlier storm
water rulemakings have been based
primarily on the principle that all
discharges to waters of the United
States from municipal separate storm
sewers located in urban areas must be
covered by an individual permit. This
approach requires that individual permit
applications contain quantitative data to
be submitted for all such discharges.
This approach was criticized because of
a potentially unmanageable number of
outfalls in some municipal separate
storm sewer systems. Most incorporated
cities with a population of 100,000 or
more do not know the exact number of
outfalls from their municipal systems;
but based on the comments, the number
ranges from 500 to 8,000 or more.

In light of the increased flexibility
provided by the WQA and the
development of EPA’s system-wide
approach for regulating municipal
separate storm sewer discharges,
today’s rule will not require submittal of
individual permit applications with
quantitative data for each outfall of a
municipal system. Rather today’s rule
will encoursge system-wide permit
applications to provide information
suitable for develeping effective storm
water management programs. Under this
approach, not all cutfalls of the
manicipal system wili be sampled. but
rather more specific and accurate
models for estimating pollutant lcads
and discharge concentrations will be
used. The use of these models will
require the identification of sources
which are responsible for discharging
pollutants into municipal separate storm
sewers and will nct require as much
data to calibrate due to the source-
specific nature of the model. A aumber
of standard and localized models have
been developed for estimating poliutant
loads from storm water discharges.

Several commenters support the use
of models for developing management
plans and estimating pollutant loadings
and concentrations. EPA encourages
their use where applicable to particular
systems.

By adopting an approach that
incorporates source identification
measures, the amount of quantitative
data required to characterize discharges
from the municipal system will be
reduced because of the increased
accuracy of the site-specific models
which can be used. Consistent with a
system-wide permit application
approach, EPA proposed to focus source
identification measures on “major

outfalls.” The proposed definition of
major outfalls includes any municipal
separate storm sewer outfall that
discharges from a pipe with a diameter
of more than 36 inches or its equivalent
{discharges from a drainage area of
more than 50 acres}, or for municipal
separate storm sewers that receive
storm water from lands zoned for
industrial activities, an outfall that
discharges from a pipe with a diameter
of more than 12 inches or its equivalent
{discharges from a drairage area of 2
acres or more).

Numerous entities offered comments
on this definition. Several commenters
concurred with this proposed definition.
One commenter maintained that the
data collected at such outfalls would be
sufficient to-estimate pollutant loads as
well as concentrations using well
calibrated models. Another muxnicipality
stated that 50 acres was an excellent
approximation for the average drainage
arca served by a 36-inch storm sewer.
Two States and one county supported
the definition as proposed. One large
municipal entity supported the
definition, stating that screening major
outfalls could be accomplished with
available staff over a three month
period. In light of these comments, EPA
has decided tc retain, in part, the
definition as proposed.

Numerous commenters suggested
alternative definitions or otherwise
disagreed with the proposed definition.
Most of these comments expressed
concern about the number of outfalls
thut would have to be tested or screened
if the definition was retained. For this
reason EPA has decided to limit the
total number of major outfalls or
equivalent sampling points that have to
be iested to 250 or 500 for medium or
large systems respectively. This change
is discussed in further detail below.

The following are examples of
comments that opposed the definition of
a "major outfall” as proposed. Several
commenters stated that, in the
southwest, 6 to 12 foot outfalls are the
norm, and that smaller outfalls should
not be addressed unless there is a
compelling reason to suspect illicit
connections. One commenter suggested
a size of 54 inches and 50 acres, while
another commenter suggested that 48
inches would be appropriate. One
commenter suggested that the diameter
for industrial pipes should be 18 inches,
while another commenter suggested that
50 acres should be the only criterion.

One commenter noted that pipe size
will vary-according to rainfall patterns
and that a single approach weuld not
work universally. This comment, and
other similar points of view as noted

herein, convinces that Agency that a
more flexible approach is needed to
identify field screening and sampling
locations. However, EPA is also
convinced that a universal standard is
necessary for purposes of identifying
drainage areas within the municipal
system and discrete areas of land use
that are drained by certain sized
outfalls. This information is critical
since these conveyances, and lands they
drain, are sources of pollutants to
waters of the United States from
municipal systems and are properly the
subject of appropriate permit conditions.

Many commenters suggested placing a
limit on the number of major outfalls
addressed during the field screening
phase of the permit application. Two
municipalities stated that the preposed
definition of major outfalls in terms to
the pipe diameter was too small ana
that too many outfalls would be
covered. One municipality stated that
under the proposed definition, it would
have over 4700 “major ouifalls,” a
number viewed as being unacceptably
large. Several municipalities argued that
they would be penalized for over-design
of their storm drain system. One
municipality stated field screenirg of
outfalls sliould be limited to 200 for
medium cities and 500 for large cities.
Some commenters suggested EPA set a
percentage of major outfalls for
screening, because all pipes in some
municipalities meet the definition of
major outfall. One commenter suggested
that a sliding scale be used to determine
the number of outfalls tested: those with
50 test ail, those with 100-200 test 50%,
etc. Other commenters suggested a flat
percentage of outfalls or flat number
such as 100.

4. Field Screening Program

EPA also received several comments
in response to the proposed field
screening methodology. Ameng the
major concerns were: End of pipe
sampling may not be practical and the
more appropriate and accessible
location is likely to be the nearest
upstream manhole; the type of discharge

'should be the criterion for selecting

sampling points as opposed to pipe size;
a system wide evaluation is more
appropriate than checking each outfall;
within some systems, major outfalls or
pipe size will not reflect discharges from
suspect or oid land use areas; efforts
should be focused on locations where
illicit connections are expected; sites
should be determined by looking at sites
within drainage basin areas based on
land use within those basins; land use
and hydrology of the watershed should
be the criteria for selecting points;
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screening should be performed at
locations that will allow for the location
of upstream discharges; the focus should
be exclusively on drainage areas rather
than pipe size, since pipe size will vary
with slope; a prescribed percentage of
total flow may be more appropriate;
state water quality standards should be
utilized along with focusing on actual
quality in the reaches of a stream.

EPA is convinced by these comments
that today’s rule should allow applicants
to either field screen all majcr outfalls
as proposed (first procedure) or use a
second procedure to provide for the
strategic location of sampling points to
pinpoint illicit connections. EPA agrees
with comments that the size of the
outfall will not always reflect the
chance of uncovering illicit connections
or discharges, and that field screening
points should be easily accessible.

This second procedure is as follows:
field screening points and/or outfalls
are randomly located throughout the
storm sewer system by placing a grid
over a drainage system map and
identifying those cells of the grid which
contain a major outfall or segment of the
storm sewer system. The grid shall be
established using the following
guidelines and criteria:

(1) A grid system consisting of
perpendicular north-south and east-west
lines spaced 1/4 mile apart shall be
overlaid on a map of the municipal
storm sewer system, creating a series of
cells;

(2) All cells that contain a segment of
the storm sewer system shall be
identified; one field screening point shall
be selected in each cell; major outfalls
may be used as field screening points;

(3) Field screening points or major
outfalls should be located downstream
of any sources of suspected illegal or
illicit activity; '

(4) Field screening points shall be
located to the degree practicable at the
farthest manhole or other accessible
location downstream in the system,
within each cell; however, safety of
personnel and accessibility of the
location should be considered in making
this determination;

(5) The assessment and selection of
cells shall use the following criteria:
Hydrological conditions; total drainage
area of the site; population density of
the site; traffic density; age of the
structures or buildings in the area;
history of the area; land use types;

{6) For medium municipal separate
storm sewer systems, no more than 250
cells need have identified field screening
points; in large municipai separate storm
sewer systems, no more than 500 cells
need to have identified field screening
points for detecting illicit connections;

cells established by the grid that contain
no storm sewer segments will be
eliminated from consideration; if fewer
than 250 cells in medium municipal
sewers are created, and fewer than 500
in large systems are created by the
overlay on the municipal sewer map,
then all those cells which contain a
segment of the sewer system shall be
subject to field screening (unless access
to the separate storm sewer system is
impossible);

(7) Large or medium municipal
separate storm sewer systems which are
unable to utilize the procedures
described in paragraphs (1) through (6)
above, because a sufficiently detailed
map of the separate storm sewer
systems is unavailable, shall field
screen at least 250 or 500 major outfalls
respectively using the following method:
the applicant shall establish a grid
system consisting of north-south and
east-west lines spaced 1/4 mile apart
overlaid on a map of the boundaries of a
large or medium municipal entity
described at § 122.26(b), thereby
creating a series of cells; major outfalls
in as many different cells as possible
shall be selected until 500 major outfalls
(large municipalities) or 250 major
outfalls {medium municipalities) are
selected; a field screening analysis shall
be undertaken at these major outfalls.

The methodology outlined above is in
response to public comments which
indicated that the field screening and
sampling of major outfalls as proposed
would lead to insurmountable logistical
problems in some municipal systems.
EPA believes that the above is an
effective approach to pinpointing
suspected problem points along a given
trunkline or segment of separate storm
sewer system. Jurisdictions with no
extensive or previous history of
monitoring, or lack of an intensive
monitoring program can utilize the
methods described in establishing a
program. Furthermore, the approach will
allow for the prioritization of outfalls,
sampling points, or areas within the
municipality where there are suspected
illicit connections or discharges, or other
circumstances creating higher
concentrations and loadings of
pollutants.

Paragraph (7} enables municipalities
to select major outfalls without regard to
the municipal sewer system map that is
required for using the procedure
described in paragraphs (1) through (6).
However, the applicant must still select
outfalls within the cells created by
overlaying a 1/4 mile grid over a map of
the boundaries of the large or medium
municipal entity defined under
§ 122.26(b), and select major outfalls
within as many of those cells as

possible, up to 500 (large municipal
systems) or 250 {medium municipal
systems). In this manner, as many
different areas and land uses within the
municipal system will be covered by the
field screening component of the
municipal application.

In order to keep the costs of the
program within the anticipated limits of
the proposed regulation, the number of
outfalls or sampling locations using the
grid system is to be limited to 500 for
large municipal separate storm sewer
systems and 250 for medium municipal
separate storm sewer systems.

In response to several comments, EPA
has clarified the definition of major
outfalls with regard to the words, “pipe
with an inside diameter of 36 inches or
more or its equivalent” and “a pipe with
an inside diameter of 12 inches or more
or its equivalent.” This definition has
been modified to specify that single
pipes or single conveyances with the
appropriate diameter or equivalent are
covered.

EPA's proposal required municipal
permit applicants to submit a fiscal
analysis of expenditures that will be
required in order to implement the
propesed management plans required in
part 2 of the application. The descriptien
of fiscal resources should include a
description of the source of the funds.
Some commanters felt that a fiscal
analysis should only be required during
the term of the permit. In response, EPA
believes that during the two years of
permit application development, the
permit applicant should be in a position
to submit information on the ability and
means for financing storm water
management programs during the term
of the permit. EPA views this
information as an important means of
evaluating the scope of program an¢
whether the permittee will be devoting
adequate resources to implementing the
program before that program is mapped
out in the permit itself.

5. Source Identification

The identification of sources which
contribute pollutants to municipal
separate 'storm sewers is a critical step
in characterizing the nature and extent
of pollutants in discharges and in
developing appropriate control
measures. Source identification can be
useful for providing an analysis of
pollutant source contribution and for
identifying the relationship between
pollutant sources and receiving water
quality problems. In cases where end-of-
pipe controls alone are not practicable,
it is essential to identify the source of
pollutants into the municipal storm
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sewer systems to support a targeted
approach to control pollutant sources.

The relative contribution of pollutants
from various sources will be highly site-
specific. The first step in developing a
targeted approach for controlling
pollutants in discharges from municipal
storm sewer systems is identifying the
various sources in each drainage basin
that will contribute pollutants to the
municipal storm sewer system.

This rulemaking phases in the seurce
identification requirements of the permit
program by establishing minimum
objcctives in part 1 of the application
and by requiring applicants to submit a
source identification plan in part 2 of the
application to provide additional
information during the term of the
permit. The minimum source
identification requirements of part'1 of
the application have been designed to
provide sufficient information to provide
an initial characterization of pollutants
in the discharges from the municipal
storm sewer system. EPA realizes that
with many large, complex municipal
storm sewer systems, it may be difficult
to identify all outfalls during the permit
application process. Accordingly, EPA i,
requiring that known outfalls be
reported in part 1 of the application. Par
1 of the application will also include: A
description of procedures and a
proposed program to identify additional
major outfalls; the identification of the
drainage area associated with known
outfalls; a description of major land use
classifications in each drainage area,
descriptions of soils, the location of
industrial facilities, open dumps,
landfills or RCRA hazardous waste
facilities which discharge storm water t.
the municipal storm sewer system; and
ten year projections of population
growth and development activities
{population data and development
projections will be useful for future
predictions of loadings to receiving
waters from municipal storm sewer
systems, and capacities required for
treatment systems). In general,
population projections should reflect
various scenarios of development (high,
medium, low relative to recent trends}.

Part 2 of the application will -
supplement the information reported in
part 1 of the application so that, at a
minimum, all major outfalls are
identified.

Under today's rule, municipal or
public entities responsible for applying
for and obtaining an NPDES permit will
be required to identify the location of an
open dump, sanitary landfill, municipal
incinerator or hazardous waste
treatment, storage, and disposal facility
under RCRA which may discharge storm
water to the system as well as all

facilities which discharge storm water
associated with industrial activity into a
large or medium municipal separate
storm sewer system.

Requiring these source identification
measures is supported by the legislative
history of section 405 of the WQA,
which instructs that “[ijn writing any
permit for a municipal separate storm
sewer, EPA or the State should pay
particular attention to the nature and
uses of the drainage area and the
location of any industrial facility, open
dump, landfill, or hazardous waste
treatment, storage, or disposal facility
which may contribute pollutants to the
discharge.” {emphasis added} {Vol 133
Cong. Rec. 5752 (daily ed. Jan. 14, 1987].

One municipality questioned the
purpose of the topographic map and
commented that the scale of the
topographic map is too large to indicate
any of the required outfall, drainage,
industrial or structural control
information. In response, the purpose of
the topographic map is to identify
receiving waters, major storm water
sewer lines that contribute discharges to
these waters, and potential sources of
storm water pollution. EPA disagrees
that a USGS 7.5 scale map is
inappropriate for identifying these
features within a municipal system. The
scale afforded by such a map provides
sufficient detail to allow specified
delineation of outfalls, while not
requiring an overly burdensome map in
terms of size. Numerous commenters
noted the value of source identification
information and generally supported
submitting this information in the permit
application.

Many commenters questioned the

value of the source identification

information for the purpose of
characterizing pollutant loads and
concentrations. Conversely, one
commenter opined that the requirement
would provide sufficient information to
estimate pollutant loadings from each
outfall using loading models to estimate
loadings by watershed. In response, the
source identification information serves
several purposes. It is the first step for
identifying potential sources of
pollutants from which more in depth
analysis can be accomplished, under the
discharge characterization component of
the application. Also, where
appropriate, it may be used in
conjunction with models to estimate
loadings and concentrations. EPA has
also taken note of the many comments
that question or dismiss the concept of
determining pollutant loads and
concentrations solely from source
identification. Accordingly, EPA is
convinced that at least some of the ..
sampling requirements as nroposed are

necessary to facilitate more accurate
system specific estimates of pollutant
concentrations and loadings. These are
discussed below, in the discharge
characterization section.

One commenter suggested that aerial
photos be submitted in lieu of
topographic maps. EPA agrees that an
aerial photograph of the appropriate
scale that communicates the same

* information as a topographic map may

be substituted. Today's final rule
reflects this flexibility.

The source identification component
of the municipal application also
requires that municipal applicants
identify the industrial activity within the
drainage area associated with each
major outfall. One eommenter stated
that where multiple storm sewers
outfalls discharge to a stream reach.
municipalities should be allowed to
delineate a single sewer-shed for
identifying sources of industrial activity.
In response, the rule does not delimit an
applicant’s ability to identify industries
in groups according to a common series
of storm sewer outfalls, if that is an
easier or more appropriate methodology
for that particular applicant. However,
EPA would view this as appropriate
only where the land use is of one type.
such as industrial. Where land use is
mixed within the drainage area
associated with each major outfall, such
differences need to be identified.

In response to comments, to the extent
that EPA is requesting that applicants
identify the types of industrial facilities
operating within the municipality, the
municipality is free to use Standard
Industrial Classification {SIC) or other
systems which identify the principal
products or services of the facility. One
commenter disagreed with EPA's
decision to require a list of water bodies
that are listed under CWA sections
304(1), 319{a), 314{a), and 320, because
the States already have this information
and that requesting it from permittees
could result in “omissions,
misunderstandings, and mistakes.” EPA
believes that these waters should be
identified in the application so that
appropriate permit conditions can be
developed that address storm water
discharges that are adversely effecting
such waters. EPA believes that having
this information immediately at the
disposal of the municipality and the
permit writer will speed the process and
alert the municipality of storm water
discharges to listed water bodies and
potentially polluted storm water

‘discharges to those waters.
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6. Characterization of Discharges

The characterization plan and data
collection required in today’s rule as
elements of Part-one and Part-two of the
municipal permit application is
comprised of several major components:

* A screening analysis to provide
information to develop a program for
detecting and controlling illicit
connections and illegal dumping to the
municipal separate storm sewer system;

* Initial quantitative data to allow the
development of a representative
sampling program to be incorporated as
a permit condition;

¢ System-wide estimates of annual
pollutant loadings and the mean
concentration of pollutants in storm
water discharges, and a schedule to
provide estimates during the term of the
permit for each major outfall of the
seasonal pollutant loadings and the
event mean concentration of pollutants
in storm water discharges; and

¢ An identification of receiving
waters with known water quality
impacts associated with storm water
discharges.

Several commenters noted the
importance of developing and targeting
management programs based on
discharge characterization data and
monitoring. Numerous other commenters
stressed the importance of a program to
identify and eliminate illicit connections
and improper disposal. EPA agrees that
discharge characterization is an
important component of developing
management programs. Most of the
discharge characterization components
of the municipal application procedure
have been retained as proposed.
However some changes and
clarifications have been made, and
these are noted below.

a. Screening analysis for illicit
discharges (part 1 of application). 1llicit
discharges (non-storm water discharges
without a NPDES permit), and illegal
dumping to municipal separate storm
sewer systems occur in a relatively
haphazard manner. Due to the
unpredictability of such discharges,
today’s permit applications require a
field analysis for the development of
priorities for detecting and controlling
such discharges. A field screening
approach will provide a means of
detecting high levels of pollutants in dry
weather flows, which is one indicator of
illicit connections. Results of a field test
of such discharges will provide further
information about the nature of the
discharge to determine if further
investigation is warranted. Visual
observation of dry weather flows has
been shown to be one the mas* effective

means for tracking down illicit
connections and improper disposal.

As discussed in greater detail in
section VLH.7.b of today’s preamble,
EPA is proposing to require that
municipal applicants submit a
comprehensive plan to develop a
program to detect and control illicit
connections and illegal dumping. In
order to develop appropriate priorities
for these programs, applicants shall
submit the results of a screening
analysis to be performed on major
outfalls or “field screening points” in the
systems to detect the presence of illicit
hookups and illegal dumping. The
results of the screening analysis,
referred to as the field screen, would be

-reported in part 1 of the permit

application.

Under the requirements for a field
screen, the applicant or co-applicants
will submit a description of
observations of dry weather discharges
from major outfalls or “field screening
points” identified in part 1 of the
application. At a minimum, the field
screen would include a description of
visual observations made during a dry
weather period. If any flow is observed
during a dry weather period, two grab
samples will be collected during a 24
hour period with a minimum period of
four hours between samples. For all
such samples, a description of the color,
odor, turbidity, the presence of an oil
sheen or surface scum as well as any
other relevant observation regarding the
potential presence of non-storm water
discharges or illegal dumping would be
provided. In addition, the applicant
should provide the results of a field
screen which includes on-site estimates
of pH, total chlorine, total coppef, total
phenol, detergents (or surfacants) along
with a description of the flow. EPA is
not requiring analytical methods
approved under 40 CFR part 136 be used
exclusively in the field screen. Rather,
the use of inexpensive field sampling
techniques such as the use of
colormetric detection methods is
anticipated. Where the field screen does
not involve analytical methods
approved under 40 CFR part 136, the
applicant is required to provide a
description of the method used which
includes the name of the manufacturer
of the test method, including the range
and accuracy of the test. Appropriate
field techniques for a field screen of dry
weather discharges are discussed in
EPA guidance for municipal storm water
discharge permit applications.

It should be clarified that data from
the field screen is generally not
appropriate for comprehensive
evaluation of water quality impacts, or
estimating pollutant loadings. Rather,

the information from the field screen in
part 1 of the application will be used
along with other information, such as
the age of development and degree of
industrial activity in the drainage basin,
to identify areas or outfalls which are
appropriate targets for management
programs and for investigations directed
at identifying and controlling non-storm
water discharges to separate storm
sewers during the term of the permit.

In the December 7, 1988, proposal,
EPA proposed a second phase of the
screening analysis requiring that wet-
weather and dry-weather samples be
collected and analyzed in accordance
with analytical methods approved under
40 CFR part 136 from designated major
outfalls for a larger set of pollutants
identified with illicit connections.
Comments essentially viewed this
proposal as too ambitious for the permit
application. One commenter
recommended that this procedure could
best be accomplished during the term of
the permit. Some comments maintained
that the collection of analytical samples
as a follow up to an initial field screen
analysis was not the most cost-effective,
practicable or efficient method for
pinpointing illicit connections. EPA
recognizes that several municipal
programs to detect and control illicit
connections and other non-storm water
discharges have been successfully
developed and implemented without the
use of extensive analytical sampling (for
example, programs in Fort Worth, TX
and Washtenaw County, MI). After
identifying and analyzing the comments
on this aspect of the proposal EPA has
withdrawn this element of the proposal
from today’s rule. EPA believes that a
follow-up phase to the initial field
screening is more appropriate during the
term of the permit. Thus, EPA has
dropped the field screening requirement
proposed for Part 2 of the application.

b. Representative data (Part 2 of
application). The NURP study showed
that pollutant concentrations in urban
runoff can exhibit significant variation.
Pollutant concentrations in such
discharges vary during storm events and
from storm event to storm event. Given
the complex, variable nature of storm
water discharges from municipal
systems, EPA favors a permit scheme
where the collection of representative
data is primarily a task that will be
accomplished through monitoring
programs during the term of the permit.
Permit writers have the necessary
flexibility to develop monitoring
requirements that more accurately
reflect the true nature of highly variable
and complex discharges.
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Today's rule provides for an initial
assessment of the quality of discharges
from municipal separate storm sewers
based primarily on source identification
measures and existing information
received in the permit application. This
information will be used te begin to
characterize system discharges. The
analysis developed under this approach
will not rely soley on sampling data
collected during the application process,
but will also incorporate existing data
bases such as the one developed under
the NURP study. Today's rule requires
that some quantitative data will be
collected to ensure the system
discharges can be appropriately
represented by the various existing data
bases and to provide a basis for
developing a monitoring plan to be
implemented as a permit condition.

Today's rule requires that quantitative
data be submitted for discharges from
selected storm events at between 5 and
10 outfalls or field screening points. The
municipality will recommend and the
Director will then designate the outfalls
or field screening points as
representative of the commercial,
residential and industrial land use
activities of the drainage area
contributing to the system, on the basis
of information received in part 1 of the
application. The applicant will be
required to collect samples of a storm
discharge from three storm events
occurring one month apart for each
designated outfall or field screening
point. This is a modification to the
December 7, 1888, proposal wherein
only one of the 5 to 10 outfalls was to be
sampled during three storm events, and
the remaining sampled only once. This
requirement may be modified by the
Director if the type and frequency of
storm events require different sampling,
The Director may require sampies of
discharge= to be collected during snow
melts or during specified seasons. The
Director may also require additional
testing during a single event if it is
unlikely that there will be three storm
events suitable for sampling during the
year. Furthermore, the Director may
allow exemptions to the three storm
event requirement when climatic
conditions create good cause for such
exemptions; for example, arid regions or
areas experiencing drought conditions
during the period when applications are
developed could be exempted.

EPA has added requirements to
sample more storm events in respcnse to
comments that the sampling procedure
proposed would not necessarily yield
representative data. Commenters
indicated that: rain events of different
mn.ensity may yield different levels and

types of pollutants; a rain event after a.
dry spell of sevéral months will not be
representative when compared to rain
events occurring closer together, due to
the build up of constituents; oné sample
may reflect short term effects such as
improper disposal rather than long term
effects; and that rain events are
generally too variable to rely on the
limited sampling as proposed. Clearly
the data collected from sampling siorm
water discharges has a tendency to vary
greatly. The more sampling that is
accomplished, the greater extent to
which this variability may be accounted
for and appropriate management
programs developed.

In selecting the amount of data to be
collected during the permit application
process, EPA has attempted to balance
the usefulness of this data against the
economic and logistical constraints in
actually obtaining it. In some cases the
data obtained will support initial
loading and concentration estimates
obtained using various modeling
techniques, from which appropriate
permit conditions can be developed.
Data obtained may be supplemented
with further data collection during the
term of the permit.

EPA believes that the requirement
that selected major municipal outfalls or
“field screening points” be sampled for
more than one event will provide
verification that the characterization of
discharge is valid. Where an ongoing
sampling program is defined for the term
of the permit, samples taken during the
first few years of this period can be used
to verify the application results, If a
municipality or an industry questions
the conclusions drawn from the
characterization sampling, it may at its
discretion choose to perform additional
sampling to either confirm or dispel
these concerns.

All samples collected will be analyzed
for all pollutants listed in Table II,
(organic pollutants), and Table LI, {toxic
metals, cyanide and total phenol) of
appendix D of 40 CFR part 122, and for
the pollutants listed in Table M-1
below:

Table M-1

Total suspended solids  Totatl dissolved solids.
(TSS).

Fecal streptococcus .......... pH.
Dissolved phosphorus
Total ammonia plus
organic nitrogen.
Total Kjeldahl nitrogen.... Nitrate plus nitrite.

Total phosphorus.

A portion of the NURP progran:
involved monitoring 120 priority
pollutants in storm water discharges

from lands used for residential,
commercial and light industrial
activities. The NURP program excluded
testing for asbestos and dioxin. Results
for seven other organic priority
pollutants were not considered valid
due to changes in, or constraints on test
methods. Seventy-seven priority
pollutants were detected in samples of
storm water discharges from lands used
for residential, commercial and light
industries taken during the NURP study,
including 14 inorganic and 63 organic
pollutants. Table M-2 shows the priority
pollutants which were detected in at
least ten percent of the discharge
samples which were sampled for
priority pollutants.

TABLE M-2.—PRIORITY POLLUTANTS DE-
TECTED IN AT LEAST 10% OF NURP
SAMPLES

{in percentl

Metals and inorganics oﬁfm
Antimony 13
Arsenic 52
Beryltium 12
Cadmium 48
Chromium 58
Copper, 91
Cyanides 23
Lead 94
Nicket 43
Selenium 11
Zinc 94

Pesticides:
Alpha-hexachlorocyciohexane......... 20
Alpha-ondosultan .............ccererieneenedd 19
Chlordane 17
Lindane 15
Halogenated afiphatics:
Methane, diChHOrO- ...........cuciuences { 11
Phenols and cresols:
Pheno! 14
Pheno!, pentachion- ......ceeressened] 19
Phenol, 4-NItr0.......ccouvivuiriniiensrerseronans 10
Phthalate esters:
Phthalate, bis(2-ethylhexyl)............. 22
Polycyclic aromatic hydrocarbons:
Chryser 10
18
12
15

The NURP data also showed a
significant number of these samples
exceeded various freshwater water
quality criteria. The exceedence of
water quality criteria does not
necessarily imply that an actual
violation of standards will exist in the
receiving water body in question.
Rather, the enumeration of exceedences
serves as a screening function to
identify those constituents whose
presence in urban storm water runoff
may warrant high priority for further
evaluation.

Members of this group represent all of

the major organic chemical fractions
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found in Table II of appendix D of 40
CFR part 122 (volatiles, acid compounds,
base/neutrals, pesticides). Today's rule
requires testing for all organic '
constituents in Table Il rather than
limiting the sampling requirements to
the 24 toxic constituents found in the
NURP study because they will provide a
better description of the discharge at
essentially the same cost. (The cost of
analyzing samples for organic chemicals
strongly depends on the number of
major organic chemical fractions tested).
The NURP study focused on
characterizing storm water discharges
from lands used for residential,
commercial and light industrial
activities. In general, the NURP study
did not focus on other sources of
pollutants to municipal separate storm
sewer systems and, therefore, does not
reflect all potential pollutants that may
be present in discharges from municipal
separate storm sewer systems.

The sampling requirements for the
permit application address a limited
number of sampling locations but
require analysis for a wide range of
pollutants. Sampling for a wide range of
pollutants as a permit application
requirement should provide permit
writers with appropriate data to target
more specific pollutants when
developing requirements for a
monitoring program during the term of
the permit.

Numerous commenters stated that
monitoring for all priority pollutants
seemed excessive. However, EPA is
convinced that it is more appropriate for
permit conditions to focus on and
prioritize particular pollutant problems
after data covering a broad spectrum of
pollutants are developed. As noted
above, NURP identified 77 priority
pollutants in urban runoff, but only from
residential, commercial, and light
industrial (e.g. industrial parks) areas.
One municipal entity stated that this
approach is a reasonable and realistic
means of providing some useful baseline
data, while others recommended
sampling a variety of parameters that
are included in Tables M—1 and M-2.
Another municipal entity stated that
characterization of outfall discharge
quality during storm events is necessary
as a means of targeting source control
activities.

EPA is working with the United States
Geological Survey (USGS) to evaluate
the availability of USGS technical
assistance to municipalities through
cooperative funding programs to aid in
collecting representative quantitative
data of storm water discharges from
municipal systems.

USGS data collection programs with
municipalities typically include storm

water discharge samples obtained at
various times during a storm hydrograph
event. Various USGS field procedures
can be used to obtain discharge data for
pipes, culverts, etc., typically found in
urban areas. Pollutant models can be
calibrated with data and long-term
rainfall records to simulate the quality
of system discharges and compared to
other storm water models.

In addition, EPA recognizes that many
municipalities have participated in
studies, such as NURP, that involve
sampling of urban runoff as well as
other components of discharges from
municipal separate storm sewer
systems. All existing storm water
sampling data along with relevant water
quality data, sediment data, fish tissue
data or biosurvey data taken over the
last ten years is considered relevant
and, under today’s rule, must be
submitted with part 1 of the application.
Sampling data that is submitted must be
accompanied with a narrative
description of the drainage area served
by the outfall monitored, a description
of the sampling and quality control
program, and the location of receiving
water monitoring.

EPA requested comments on the use
of existing data, such as that generated
under the NURP study, to satisfy the
requirement of providing representative
sampling data. Commenters did not
agree on the value of NURP results as an
indicator of representative data. Several
commenters expressed the view that
existing data could be used to satisfy in
whole or in part the representative
sampling requirements of the storm
water permit application. However,
commenters generally did not offer
suggested criteria that could be used to
verify the validity of existing data. One
commenter believed that intensive
sampling over a period of ten years in 12
basins, when combined with NURP
data, would be adequate.

One commenter supported the use of
data, such as that obtained from the
NURP study, to target sampling
programs. EPA supports such a
methodology and has retained this
portion of the proposed discharge
characterization component. EPA
received strong support from an
~nvironmental group for retaining this
information requirement in part 1 of the
application.

In light of these comments EPA
believes it is appropriate to retain the
representative sampling requirements
without resorting to the use of existing
data exclusively. Because of the
inherent variability in reliability and
applicability of existing data, EPA is
convinced that a nationally consistent
methodology for collecting data is

appropriate. This data can then be used
in conjunction with other existing data
ard models to develop appropriate site
specific management programs and
more generalized management program
strategies. Where existing data and data
collected under today's rule varies or
does not match, further sampling under
the term of the permit will be
accomplished to more accurately assess
the discharge of pollutants.

¢. Loading and Concentration
Estimates (part 2 of application). The
assessment of the water quality impacts
of discharges from municipal separate
storm sewer systems on receiving
waters requires the analysis of both
pollutant loadings and concentrations of
pollutants in discharges.

The loading and concentration
estimates in today’s rule will be used to
evaluate two types of water quality
impacts: (1) Short-term impacts; and (2)
long-term impacts. Specifically, the
regulation requires estimates of the
annual pollutant load of the cumulative
discharges to waters of the United
States from municipal outfalls and the
event mean concentration of the
cumulative discharges to waters of the
United States municipal outfalls during
a storm event for BOD;, COD, TSS,
dissolved solids, total nitrogen, total
ammonia plus organic nitrogen, total
phosphorus, dissolved phosphorus,
cadmium, copper, lead, and zinc.
Estimates shall be accompanied by a
description of the procedures for
estimating constituent loads and
concentrations, including any modelling,
data analysis, and calculation methods.
Municipalities have options in the use of
methodologies, including those
presented in NURP for calculating loads.

Short term impacts from discharges
from municipal separate storm sewers
involve changes in water quality that
occur during and shortly after storm
events. Examples of short-term impacts
that can lead to impairments include
periodic dissolved oxygen depression
due to the oxidation of contaminants,
high bacteria levels, fish kills, acute
effects of toxic pollutants, contact
recreation impairments and loss of
submerged macrophytes.
Characterization of instream pollutant
concentrations based on estimated
pollutant concentrations in system
discharges are important for evaluating
these types of impacts.

Long-term water quality impacts from
discharges from municipal separate
storm sewers may be caused by
contaminants associated with
suspended solids that settle in receiving
water sediments and by nutrients which
enter receiving water systems with long
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retention times. Pollutant loading data
are important for evaluation of
impairments such as loss of storage
.capacity in stt€ams, estuaries,
reservoirs, lakes and bays, lake
eutrophication caused by high nutrient
loadings, and destruction of benthic
habitat. Other examples of the long-term
water quality impacts include depressed
dissolved oxygen caused by the
oxidation of organics in bottom
sediments and biological accumulation
of toxics as a result of uptake by
organisms in the food chain. An
.estimate of annual pollutant loading
associated with discharges from'
municipal storm water sewer systems is
necessary to evaluate the magnitude
and severity of the environmental
impacts of such discharges and to
evaluate the effectiveness of controls
which are imposed at a later time.

Municipal storm water sewer systems
generally handle runoff from large
drainage areas and the sources of
pollution are usually very diffuse. The
concentrations of many pollutants in
discharges from these systems are often
low relative to many industrial process
and POTW discharges. The water
quality impacts of low concentration
pollution discharges tend to be
cumulative and need to be evaluated in
terms of aggregate loadings as well as
pollutant concentrations. A site-specific
loading analysis can be used to evaluate
the relative contribution of various
pollutant sources.

7. Storm Water Quality Management
Plans

Today's rule facilitates the
development of site-specific permit
conditions by requiring large and
medium municipal permit applicants to
submit, along with other information, a
description of existing structural and
non-structural prevention and control
measures on discharges of pollutants
from municipal storm sewers in part I of
the permit application. Section
122.26(d){2)(iv) requires the applicant to
identify in part 2 of the application, to
the degree necessary to meet the MEP
standard, additional prevention or
control measures which will be
implemented during the life of the
permit. Although, in many cases, it will
not be possible to identify all prevention
and control measures that are
appropriate as permit conditions, EPA
believes that the process of identifying
components of a comprehensive
prevention and/or control program
should begin early and that applicants
should be given the opportunity to
identify and propose the components of
the program that they believe are

appropriate for first preventing or
controlling discharges of pollutants.

As noted earlier, EPA recognizes that
problems associated with storm water,
combined sewer overflows {CSOs) and
infiltration and inflow (I&I) are all inter-
related even though they are treated
somewhat differently under the law
EPA believes that it is important to
begin linking these programs and
activities and, because of the potential
cost to local governments, to investigate
the use of innovative, nontraditional
approaches to reducing or preventing
contamination of storm water. The
application process for developing
municipal storm water management
plans provides an ideal opportunity
between steps 1 and 2 for considering
the full range of nontraditional,
preventive approaches.

The permit application requirements
in today's rule require the applicant or
co-applicants to develop management
programs for four types of pollutant
sources which discharge to large and

medium municipal storm sewer systems.

Discharges from large and medium
municipal storm sewer systems are
usually expected to be composed
primarily of: (1) Runoff from commercial
-and residential areas; (2) storm water
runoff from industrial areas; {3) runoff
from construction sites; and (4) non-
storm water discharges. Part 2 of the
permit application has been designed to
allow the applicant the opportunity to
propose MEP control measures for each
of these components of the discharge.
Discharges from some municipal
systems may also contain pollutants
from other sources, such as runoff from
land disposal activities {leaking septic
tanks, landfills and land application of
sewage sludge). Where other sources,
such as land disposz], contribute
significant amounts of pollutants to a
municipal storm sewer system,
appropriate control measures should be
included on a site-specific basis.
Proposed management programs wiil
then be evaluated in the development of
permit conditions.

There is some overlap in the manner
in which these pollutant sources are
characterized and their sources
identified. For instance, improper
disposal of oil into storm drains is often
associated with do-it-yourself
automobile oil changes in residential
areas, or improper application or over-
use of herbicides and pesticides in
residential areas can also occur in
industrial areas. Also, some control
measures will reduce pollutant loads for
multiple components of the municipal
storm sewer discharge. These measures
should be identified under all

appropriate places in the application; as
discossed below, howevér, double
counting of pollutant removal must be
avoided when the total assessment of
control measures is performed.
Although many land use programs
have multiple purposes, including the
reduction of pollutants in discharges
from municipal separate storm sewer
systems, the proposed management
programs in today’s rule are intended to
address only those controls which can
be implemented by the permit applicant
or co-applicants. EPA cannot abrogate
its responsibilities under the CWA to
implement the NPDES permit program
by relying on pollution control programs
that are outside the NPDES program. For
example, municipal permit management
programs may not rely exclusively on
erosion or sediment control laws for
implementing that portion of
management programs that address

-discharges from construction sites,

unless such laws implement NPDES
permit program requirements entirely
and that such implementation is a part
of the permit.

EPA anticipates that storm water
management programs will evolve and
mature over time. The permits for
discharges from municipal separate
storm sewer systems will be written to
reflect changing conditions that result
from program development and
implementation and corresponding
improvements in water quality. The
proposed permit applications will
require applicants to provide a
description of the range of control
measures considered for implementation
during the term of the permit. Flexibiliy
in developing permit conditions will be
encouraged by providing applicants an
opportunity to identify in the permit
application priority controls appropriate
for the initial implementation of
management programs. Many
commenters endorsed the flexible site-
specific storm water program approach
as proposed as a method for addressing
regional water quality control programs
in a cost effective manner. To this
extent, EPA agrees with one
municipality that management programs
should focus on more serious problems
and sources of pollutants identified in
the municipal system. However, EPA
believes that to implement section
402(p){3), comprehensive storm water
management programs which address a
number of major sources of pollutants tu
a system are necessary. Municipal
programs should not be focused solely
on a single source of pollution, such as
illicit connections.

One commenter maintained that
management program development
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should be flexible enough to allow for
consideration of what is attainable
based on the area’s climate, vegetation,
hydrology, and land uses. EPA agrees
with this comment. Some strategies for
reducing pollutants in the northeast will
not be practical in the southwest, such
as management programs for deicing
activities. The permit application
process will determine what strategies
are appropriate in different locations.

Several commenters supported
addressing storm water pollutant
problems through management practices
or programs rather than end of pipe
controls or treatment. EPA agrees with
this comment to the extent that storm
water management practices are a
general theme of this rulemaking with
regard to municipal permits. However,
there will be cases where such
discharges are best addressed through
technology such as retention, detention
or infiltration ponds.

One commenter reacted unfavorably
to the flexible site-specific management
plan approach stating that there is no
hard criteria upon which to judge the
adequacy of programs. Another
commenter felt that there should be a
BAT standard for municipal permits.
Another commenter stated that the rule
should contain specific BMPs that the
permittee must comply with. EPA
disagrees with these comments. The
Clean Water Act requires municipalities
to apply for permits that will reduce
pollutants in discharges to the maximum
extent practicable and sets out the types
of controls that are contemplated to deal
with storm water discharges from
municipalities. The language of CWA
section 402(p)(3) contemplates that,
because of the fundamentally different
characteristics of many municipalities,
municipalities will have permits tailored
to meet particular geographical,
hydrological, and climatic conditions.
Management practices and programs
may be incorporated into the terms of
the permit where appropriate. Permit
conditions, which require that storm
water management programs be
developed and implemented or require
specific practices, are enforceable in
accordance with the terms of the permit.
EPA disagrees with the notion that this
regulation, which addressed permit
application requirements, should create
mandatory permit requirements which
may have no legitimate application to a
particular municipality. The whole point
of the permit scheme for these
discharges is to avoid inflexibility in the
types and levels of control. Further, to
the degree that such mandatory
requirements may be appropriate, these
requirements should be established

under the authority of section 402(p)(6)
of the CWA and not in this rulemaking,
which addresses permit application
requirements.

Some commenters suggested that
management programs should be
developed as part of the permit
conditions and not as part of the permit
application. EPA agrees that
management programs and their ongoing
development should be part of the
permit term. However, EPA is
convinced, and many commenters agree,
that the permit application should
contain information on what the
permittee has done to date and what it
proposes and plans to do during the
permit term based upon its discharge
characterization and source
identification data. This is a reasonable
and logical approach and one that meets
the intent and letter of section 402(p)(3)
of thc CWA. As stated above, this
would be an appropriate method for
implementing storm water management
programs that should mature and evolve
over time.

Applicants will propose priorities
based on a consideration of appropriate
controls including, but not limited to,
consideration of controls that address:
reducing pollutants to municipal
separate storm sewer system discharges
that are associated with storm water
from commercial and residential areas
(§ 122.26{d)(2)(iv}{A)}); illicit discharges
and illegal disposal
(§ 122.26(d}(2}(iv)(B)); storm water from
industrial areas (§ 122.26{d}(2)(iv}{C})
and runoff from construction sites
(§ 122.26{d)(2)(iv)(D}). Permits for
different municipalities will place
different emphasis on controlling
various components of discharges from
municipal storm sewers. For example,
the potential for cross-connections (such
as municipal sewage or industrial
process wastewater discharges to a
municipal separate storm sewer) is
generally expected to be greater in
municipalities with older developed
areas. On the other hand, municipalities
with larger areas of new development
will have a greater opportunity to focus
controls to reduce pollutants in storm
water generated by the area after it is
developed, discharges from construction
sites, and other planning activities.

EPA requested comments on the
process and methods for developing
appropriate priorities in management
programs proposed in applications and
how the development of these priorities
can be coordinated with controls on
other discharges to ensure the
achievement of water quality standards
and the goals of the CWA.

Discharges from diffuse sources ir
residential areas was recognized by
several commenters as a significant
source of pollutants. Accordingly, these
elements of the management plans have
been retained. In conjunction with the
importance of developing programs for
illicit connections, numerous
commenters stated that education
programs are a priority. Another
commenter emphasized that ordinrances
prohibiting such discharges and their
enforcement is a crucial means of a
successful program in this regard. EPA
agrees with these comments and
consequently will retain those portions
of management program development
that include a description of a program
for educational activities such as public
information for the proper disposal of oil
and toxic materials and the use of
herbicides, pesticides and fertilizers.

Some commenters noted that
discharge characterization is necessary
for development of appropriate
management plans. EPA agrees with
these comments and has retained the
discharge characterization components
in this rulemaking. However, EPA
disagrees that the results of all
discharge characterization procedures
(i.e., part 1 and part 2} are necessary to
describe and propose a program as
required in part 2 of the application. The
application of various models is
available to permit applicants, where
needed, to develop appropriate
management programs. All available
site specific discharge characterization
data should be available to the permit
writer to draft appropriate conditions for
the term of the permit.

One commenter noted that an
important aspect of developing
management plans is establishing the
necessary legal authority to improve
water quality. EPA agrees with this
comment and has retained those aspects
of the regulation which call for
development and attainment of
adequate legal authority in both parts of
the municipal application.

One commenter stated that programs
should address previously identified
water quality problems in other
programs that are required by section
304(1) of the CWA., EPA agrees that
identified water quality problems need
to be addressed by management
programs, and the municipal permit
application will call for an identification
of these waters. However, EPA does not
endorse addressing these waters to the
exclusion of all others within the
boundaries of the municipal separate
storm sewer system. Some waters may
experience substantial degradation after
rain events and still not be listed under



48054

Federal Register / Vol. 55, No. 222 / Friday, November 16, 1990 / Rules and Regulations

section 304(1). Further, water quality
impacts in listed waters may not be
related to storm water discharges, while
other non-listed waters do have water
quality impacts from storm water
discharges. Similarly, EPA agrees with
one commenter that it may be desirable
to focus attention and resources on
certain problem watersheds within a
municipality, and controls may be
imposed and programs prioritized on
that basis. However, such a focus
should not be to the exclusion of other
waters and watersheds that have water
quality problems (although less
troublesome) traceable to storm water
discharges, The CWA requires that
permits address discharges to waters of
the United States, not just waters
previously targeted under special
programs,

Some commenters expressed concern
that the permit application requires the
design of management programs before
knowing what will be in the permits,
EPA disagrees with the thrust of this
comment, that is that the order of
reguirements is inappropriate. The
permit applicant will have two years to
develop proposed plans which can be
considered by permit writers in the
development of the permit. Based upon
a consideration of the management
program proposed by the municipality
and other relevant information, permits
can be tailored for individual programs.
Orne commenter stated that the
cornerstone of management programs

re inspection and enforcement
programs. EPA agrees that these two
elements are important components.
Without inspection and enforcement
mechanisms the programs will
undoubtedly falter. Accordingly these
requirements in the description of
‘management programs in the permit
application have been retained. In a
similar vein, one commenter emphasized
the impertance of developing legal
authority, financial capability, and
administrative infrastructure. EPA
agrees with this comment and has
retained those aspects of the regulation
that call for a description of applicants
plans and resources in these areas.

One commenter stressed that control
of discharges into the municipal system
from industries is an important goal of
municipal storm water management
programs. EPA agrees with this
comment and has retained the proposed
description of management programs to
address discharges from industrial
sources, Other commenters identified
industries as the principal contributors
of pollutants to municinal separate
storm <sewer systems.

In addition, EPA will continue to
evaluate procedures and methods to
control storm water discharges to the
extent necessary to mitigate impacts on
water quality in the studies required
under section 402(p}{5} of the CWA. One
purpose of these studies will be to
evaluate the costs and water quality
benefits associated with implementing
these procedures and methods. This
evaluation will address a number of
factors which impact the
implementation costs associated with
these programs, such as the extent to
which similar municipal ordinances are
currently being implemented, the degree
to which existing municipal programs
(such as flood management programs or
construction site inspections) can be
expanded to address water quality
concerns, the resource intensiveness of
the control, and whether the control
program will involve public or private
expenditures. This information, along
with information gained during permit
implementation will aid in the dynamic
long-term development of municipal
storm water management programs.

a. Measures to reduce pollutants in
runoff from commercial and residential
areas. The NURP program evaluated
runoff from lands primarily dedicated to
residential and commercial activities.
The areas evaluated in the study reflect
some other activities, such as light
industry, which are commonly dispersed
among residential and commercial
areas. The NURP study selected
sampling locations that were thought to
be relatively free of illicit discharges
and storm water from heavy industrial
sites including storm water runoff from
heavy construction sites. Of course, in a
study such as NURP it was impossible
to totally isolate various contributions to
the runoff. In developing the permit
application requirements in today’s rule
EPA has, in general, relied on the NURP
definition of urban runoff—runoff from
lands used for residential, commercial
and light industrial activities.

NURP and numerous other studies
have shown that runoff from residential
and commercial areas washes a number
of pollutants into receiving waters. Of
equal importance is the volume of storm
water runoff leaving urban areas during
storm events. Large intermittent
volumes of runoff can destroy aquatic
habitat. As the percentage of paved
surfaces increases, the volume and rate
of runoff and the corresponding
pollutant loads also increase. Thus, the
amount of storm water runoff from
commercial and residential areas and
the pollutant loadings associated with
storm water runoff increases as
development progresses; and they

remain at an elevated level for the
lifetime of the development.

Proposed § 122.26(d}{2)(iv)(A) requires
municipal storm sewer system
applicants to provide in part 2 of the
application a description of a proposed
management program that will describe
priorities for implementing management
programs based on a consideration of
appropriate controls including:

* A description of maintenance
activities and a maintenance schedule
for structural controls;

* A description of planning
procedures including a comprehensive
master plan to control after construction
is completed, the discharge of pollutants
from municipal separate storm sewers
which receive discharges from new
development and significant
redevelopment after construction is
completed (in response to comment this
contemplates an engineering policy and
procedure strategy with long term
planning};

* A description of practices for
operating and maintaining public
highways and procedures for reducing
the impact on receiving waters of such
discharges from municipal storm sewer
system;

¢ A description of procedures to
assure that flood management projects
assess the impacts on the water quality
of receiving water bodies; and

* A description of a program to
reduce to the maximum extent
practicable, pollutants in discharges
from municipal separate storm sewers
associated with the application of
pesticides, herbicides and fertilizer
which will include, as appropriate,
controls such as educational activities
and other measures for commercial
applicators and distributors, and
controls for application in public right-
of-ways and at municipal facilities.

Water quality problems caused by
municipal storm sewer discharges will
generally be most acute in heavily
developed areas. Prevention measures
may be desirable and cost effective.
However, structural control measures
may also be effective, although
opportunities for implementing these
measures may be limited in previously
developed areas. Commonly used
structural technologies include a wide
variety of treatment techniques,
including first flush diversion systems,
detention/infiltration basins, retention
basins, extended detention basins,
infiltration trenches, porous pavement,
oil/grit separators, grass swales, and
swirl concentrators. A major problem
associated with sound storm water
management is the need for operating
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and maintaining the system for its
expected life.

The unavailability of land in highly
developed areas often makes the use of
structural controls infeasible for
modifying many existing systems. Non-
structural practices can play a more
important role. Non-structural practices
can include erosion control, streambank
management techniques, street cleaning
operations, vegetation/lawn
maintenance controls, debris removal,
road salt application management and
public awareness programs.

As noted above, the first component
of the proposed program to reduce
pollutants in storm water from
commercial and residential areas which
discharge to municipal storm sewer
systems is to describe maintenance
activities and schedule. The second
component of the proposed program to
reduce pollutants in storm water from
commercial and residential areas which
discharge to municipal storm sewer
systems provides that applicants
describe the planning procedures and a
comprehensive master plan that will
assure that increases of pollutant
loading associated with newly
developed areas are, to the maximum
extent practicable, limited. These
measures should address storm water
from commercial and residential areas
which discharge to the municipal storm
sewer that occur after the construction
phase of development is completed.
Controls for construction activities are
addressed later in today’s rule. One
commenter noted the feasibility of
developing management plans for newly
developing areas. EPA agrees with this
comment and has retained that portion
of the regulation that deals with a
description of controls for areas of new
development. Similarly, one
municipality stressed the importance
and achievability of addressing storm
water discharges from constructicn
sites.

As urban development occurs, the
volume of storm water and its rate of
discharge increases. These increases are
caused when pavement and structures
cover soils and destroy vegetation
which otherwise would slow and absorb
runoff. Development also accelerates
erosion through alteration of the land
surface. Areas that are in the process of
development offer the greatest potential
for utilizing the full range of structural
and non-structural best management
practices. If these measures are to
provide controls to reduce pollutant
discharges after the area has been
developed, comprehensive planning
must be used to incorporate these
measures as the area is in the process of

developing. These measures offer an
important opportunity to limit increases
in pollutant loads.

The third component of
§ 122.26(d)(2)(iv){A) provides a
description of practices for operating
and maintaining public roads and
highways and procedures for reducing
the impact on receiving waters of
discharges from municipal storm sewer
systems. General guidelines
recommended for managing highway
storm water runoff include litter control,
pesticide/herbicide use management,
reducing direct discharges, reducing
runoff velocity, grassed channels, curb
elimination, catchbasin maintenance,
appropriate streetcleaning, establishing
and maintaining vegetation,
development of management controls
for salt storage facilities, education and
calibration practices for deicing
application, infiltration practices, and
detention/retention practices.

The fourth component of
§ 122.26(d)(2)(iv){A) provides that
applicants identify procedures that
enable flood management agencies to
consider the impact of flood
management projects on the water
quality of receiving streams. A well-
developed storm water management
program can reduce the amount of
pollutants in storm water discharges as
well as benefit flood control objectives.
As discussed above, increased
development can increase both the
quantity of runoff from commercial and
residential areas and the pollutant load
associated with such discharges.
Disturbing the land cover, altering
natural drainage patterns, and
increasing impervious area all increase
the quantity and rate of runoff, thereby
increasing both erosion and flooding
potential. An integrated planning
approach helps planners make the best
decisions to benefit both flood control
and water quality objectives.

The fifth component of
§ 122.26(d){2)(iv)(A) would provide that
municipal applicants submit a
description of a program to reduce, to
the maximum extent practicable,
pollutants in discharges from municipal
separate storm sewers associated with
the application of pesticides, herbicides
and fertilizer. Such a program may
include controls such as educational
activities and other measures for.
commercial applicators and distributors
and controls for application in public
rights-of-way and at municipal facilities.
Discharges of these materials to
municipal storm sewer systems can be
controlled by proper application of these
materials. Some commenters noted that
insecticides used in residential areas are

a probable source of pollutants in storm
water discharges from residential areas,
as well as salting and other de-icing
activities. In response to this comment,
part of a community management plan
may include controls or education
programs to limit the impacts of these
sources of pollutants. One commenter
noted that many communities already
have household toxic disposal programs.
Where appropriate these can be
incorporated into municipal
management programs.

Some commenters suggested
substituting the management program
description for residential and
commercial areas with a simple
identification of applicable management
practices. EPA agrees that identification
of appropriate management practices is
a critical component of a program
description for these areas. In essence,
this is what the program description is
designed to achieve. However, for the
reasons discussed in greater detail
above, EPA is convinced that an
appropriate program must address all of
the components of the management
program for residential and commercial
areas that are outlined in today’s rule.
Further, for the purposes of writing a
permit with enforceable conditions, the
application should identify a schedule to
implement management practices. The
applicant should be able to estimate the
reduction in pollutant loads as a result
of the development of certain
management practices and programs
(§ 122.26(d){2}{v). A program may also
include public education programs,
which are not necessarily viewed as
traditional BMPs.

b. Measures for illicit discharges and
improper disposal. The CWA requires
that NPDES permits for discharges from
municipal storm sewers “shall include a
requirement to effectively prohibit non-
stormwater discharges into the storm
sewers.” In today’s rule, EPA will begin
to implement this statutory mandate by
focusing on two types of discharges to
large and medium municipal separate
storm sewer systems. See
§ 122.26(d)(1)(iv)(D) and (d)(2)(iv)(B).
One type of non-storm water discharges
are illicit discharges which are plumbed
into the system or that result from
leakage of sanitary sewage system. The
other class of non-storm water
discharges result from the improper
disposal of materials such as used oil
and other toxic materials.

Illicit discharges. In some
municipalities, illicit connections of
sanitary, commercial and industrial
discharges to storm sewer systems have
had a significant impact on the water
quality of receiving waters Although thc
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NURP study did not emphasize
identifying illicit connections to storm
sewers other than to assure that
monitoring sites used in the study were
free from sanitary sewage
contamination, the study concluded that
illicit connections can result in high
bacterial counts and dangers to public
health. The study also noted that
removing such discharges presented
opportunities for dramatic
improvements in the quality of urban
storm water discharges.

Gther studies have shown that illicit
connections to storm sewers can create
severe, wide-spread contamination
problems. For example, the Huron River
Pollution Abatement Program inspected
660 businesses, homes and other
buildings located in Washtenaw County,
Michigan and identified 14% of the
buildings as having impréper storm
drain connections. Illicit diScharges
were detected at a higher rate of 60% for
automobile related businesses, including
service stations, automobile dealerships,
car washes, body shops and light
industrial facilities. While scme of the
problems discovered in this study were
the result of improper plumbing or illegal
connections, a majority were approved
connections at the time they were built.
Many commenters emphasized the
identification and elimination of illicit
connections as a priority, including
leakage from sanitary sewers. EPA
agrees with these comments and intends
to retain this portion of the program
without modification.

A wide variety of technologies exist
for detecting illicit discharges. The
effectiveness of these measures largely
depends upon the site-specific design of
the system. Under today's rule, permit
applicants would develop a description
of a proposed management program,
including priorities for implementing the
program and a schedute to implement a
program to identify illicit discharges to
the municipal storm sewer system. This
rulemaking will require the initial
preorities for analyzing various portions
of the system and the appropriate
detection techniques to be used.

Improper disposal. The permit
application requirements for municipal
storm sewer systems include a
requirement that the municipal permit
applicant describe a program to assist
and facilitate in the proper management
of used oil and toxic materials. Improper
management of used oil can lead to
discharges to municipal storm sewers
that in turn may have a significant
impact on receiving water bodies. EPA
estimates that, annually, 267 million
gallons of used oil, including 135 million
gallons of used oil from do-it-yourself

automobile oil changes, are disposed of
improperly. An additional 70 million
gallons of used oil, most coming from
service stations-and repair shops, are
used for road oiling. Many commenters
emphasized the elimination of
discharges composed of improperly
disposed of oil and toxic material. One
commenter identified motor oil as the
major source of oil contamination and
that EPA needs to encourage proper
disposal of used oil. Several other
commenters emphasized the importance
of recycling programs for oil. EPA agrees
with these comments and intends to
retain this portion of the program
without modification. One commenter
identified public awareness and timely
reporting of illegal dumping as critical
components of this portion of the
program. EPA agrees with this comment
and intends for management programs
to deal with this problem.

¢. Measures to reduce pollutants in
storm water discharges through
municipal separate storm sewers from
municipal landfills, hazardous waste
treatment, disposal and recovery
facilities that are subject to section 313
of title Ifl of SARA. As discussed in
section VL.C of today's preamble,
industrial facilities that discharge storm
water through a large or medium
municipal separate storm sewer system
are required to apply for a permit under
§ 122.26(c) or seek coverage under a
promulgated general permit. Today's
rule also requires the municipal storm
sewer permittee to describe a program
to address industrial dischargers that
are covered under the municipal storm
sewer permit. Today's rule requires the
municipal applicant to identify such
discharges [see source identification
requirements under § 122.26{d}{(2}(ii}).
provide a description of a program to
monitor pollutants in runoff from certain
industrial facilities that discharge to the
municipal separate storm sewer system,
identify priorities and procedures for
inspections, and establish and
implement control measures for such
discharges. Should a municipality
suspect that an individual discharger is
discharging pollutants in storm water
above acceptable limits, and the owner/
operator of the system has no authority
over the discharge, the municipality
should contact the NPDES permitting
authority for appropriate action. Two
example of possible action are: if the
facility already has an individual permit,
the permit may be reopened and further
controls imposed; or if the facility is
covered by a promulgated generai
permit, then an individual site-specific
permit application may be required.

In the December 7, 1988, proposal,
EPA requested comments concerning
what storm water discharges from
industrial facilities through municipal
systems should be monitored. One of the
proposed approaches was to require
data on pertions of the municipal sysiem
which receive storm water from
facilities which are listed in the
proposed regulatory definition at
§ 122.26(b)(14) of “storm water
discharge associated with industrial
activity” (with the exception of
construction activities and
uncontaminated storm water from oil
and gas operations) which discharge
through the municipal system. However,
given the large number of facilities
meeting this definition that discharge
through municipal systems, a monitoring
program that requires the submission of
quantitative data regarding portions of
the municipal systems receiving storm
water from such facilities may not be
practicable. Such a requirement could,
for some systems, potentially become
the most resource intensive
requirements in the municipal permit.
Therefore, EPA proposed various ways
to develop appropriate targeting for
monitoring programs.

EPA requested comments on a
requirement that, at a minimum,
monitoring programs address discharges
from municipal separate storm sewer
outfalls that contain storm water
discharges from municipal landfills,
hazardous waste treatment, disposal
and recovery facilities, and runoff from
industrial facilities that are subject to
section 313 of title lI of the Superfund
Amendments and Reauthorization Act
of 1986 (SARA). Section 313 of title III
requires that operators or certain
facilities that manufacture, import,
process, or otherwise use certain toxic
chemicals report annually their releases
of those chemicals to any environmental
media. Section 313(b) of title Iil specifies
that a facility is covered for the
purposes of reporting if it meets all ¢f
the following criteria.

* The facility has ten or more full-
time employees;

* The facility is in Standard Industriai
Classificatian {SIC) codes 20 through 39;

¢ The facility manufactured (including
quantities imported), processed, or
otherwise used a listed chemical in
amounts that exceed certain threshold
quantities during the calendar year for
which reporting is required.

Listed chemicals include 329 toxic
chemicals listed at 40 CFR 372.45. After
1989, the threshold quantities of listed
chemicals that the facility must
manufacture, import or process (in order
to-trigger the submission of a release
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report} is 25,000 pounds per year. The
threshold for a use other than
manufacturing, importing or processing
of listed toxic chemicals is 10,000
pounds per year. EPA promulgated a
final regulation clarifying these
reporting requirements on February 16,
1988, (53 FR 4500).

EPA received numerous comments
regarding limiting the types of facilities
that are initially subject to monitoring
and municipal management programs.
Numerous municipalities agreed that
focusing on the above facilities is an
appropriate means for setting priorities
for the development of control measures
to eliminate or reduce pollutants
associated with industrial facilities.
Commenters agreed that the potential
for toxic materials in discharges is high
because of the high volume of such
materials at these facilities and that
information regarding discharges and
material management practices will be
available through section 313 of SARA.
One commenter noted that building on
an established program will contribute
to establishing an effective storm water
program. Accordingly, EPA has
specified at § 122.26(d}(2)(ii)(C} that the
municipal applicant must describe a
program that identifies priorities and
procedures for inspections and
establishing and implementing control
measures for these facilities.

Several commenters suggested that
these facilities should not be singled out
because the presence of the threshold
amounts of SARA 313 chemicals does
not indicate that significant quantities of
those chemicals are likely to enter the
facility's storm water runoff. Instead it
was suggested that municipalities
should monitor storm sewers as a whole
to determine what chemicals are present
and therefore what facilities are
responsible. EPA disagrees with these
comments. The object of these
requirements is initially to set priorities
for monitoring requirements. Then, if the
situation requires, controls can be
developed and instituted. If a facility is
a member of this class of facilities and
does not discharge excessive quantities
of SARA 313 chemicals, then it may not
be subjected to further monitoring and
controls. As noted above, the selection
of facilities is only a means of setting
priorities for facilities for the
development of municipal plans.

EPA agrees, however, that there will
be other facilities that are significant
sources of pollutants and should be
addressed by municipalities as soon as
possible under managemen programs.
Accordingly, those industrial facilities
that the municipal permit applicant
determines to be contributing a

substantial pollutant loading to the
municipal storm sewer system shall be
addressed in this portion of the
municipal management program.

EPA also requested comments on
monitoring programs for municipal
discharges including the submission of
quantitative data on the following
constituents;

e Any pollutants limited in an effluent
guidelines for the industry
subcategories, where applicable;

e Any pollutant listed in a discharging
facility’'s NPDES permits for process
wastewater, where applicable;

¢ Oil and grease, pH, BOD5, COD,
TSS, total phosphorus, total Kjeldahl
nitrogen, and nitrate plus nitrite
nitrogen;

¢ Any information on discharges
required under 40 CFR 122.21(g}(7)(iii)
and (iv).

These are the same constituents that are
to be addressed in individual permit
applicants for storm water discharges
associated with industrial activity.

Several industries and municipalities
submitted comments on this issue. Some
commenters agreed that these are
appropriate parameters. Some
commenters advised that the ability of
municipalities to implement this aspect
of the program depended on industries
submitting this data. Several industries
provided comments suggesting that the
approach should allow the permittee
flexibility in determining which
parameters are chosen because of the
burdens of monitoring and the
complexity of materials and flows in
municipal systems.

In light of these comments, EPA has
retained § 122.26{d){2)(iv)(C) as
proposed requiring municipalities to
describe a monitoring program which
utilizes the above parameters.
Monitoring for these parameters
provides consistency with the individual

_application requirements for industries,

provides uniformity in municipal
applications, and will narrow the
parameters to conform to the types of
industries discharging into the municipal
systems. Monitoring programs may
consist of programs undertaken by the
municipality exclusively or requirements
imposed on industry by the
municipality, or a combination of
approaches. Appropriate procedures are
discussed in municipal permit
application guidance.

EPA requested comments on
appropriate means for municipalities to
determine what facilities are
contributing pollutants to municipal
systems. Many commenters responded
with numerous methodologies. Some of
these have been addressed in guidance.

Municipalities will have options in
selecting the most appropriate
methodology given their circumstances
as described in their permit
applications.

EPA initially favors establishing
monitoring requirements to be applied to
those outfalls that directly discharge to
waters of the United States. EPA
received one comment from a
municipality with regard to this issue
which agreed that this was the most
logical approach. Monitoring of outfalls
close to the point of discharge to waters
of the United States is generally
preferable when attempting to identify
priorities for developing pollutant
control programs. However, under
certain circumstances, it may be
preferable to monitor at the point where
the runoff from the industrial facility
discharges to the municipal system. For
example, if many facilities discharge
substantially similar storm water to a
municipal system it may be more
practicable to monitor discharges from

representative facilities in order to

characterize pollutants in the discharge.

As noted by numerous industries, if
municipal characterization plans reveal
problems from certain industrial
dischargers, then such facilities may be
required to provide further data from
their own monitoring. As noted above,
EPA envisions that this data could then
be used to develop appropriate control
practices or techniques and/or require
individual permit applications if a
general permit covering the facility
proves inadequate.

Comments were also solicited as to
whether end-of-pipe treatment generally
was more appropriate than source
controls for storm water from industrial
facilities which discharge to municipal
systems. Many commenters, including
both municipalities and industries,
stated that source controls are the only
practical and feasible means of
controlling pollutants in storm water
runoff, and specifically opposed the
concept of end-of-pipe treatment or
other controls. Some commenters
maintained that, from an economic and
environmental standpoint, end-of-pipe
treatment may be the only effective
means. One advised that the prompt
cleanup of spills, controlled wash down
of process areas, covering of material
loading areas, storm water runoff
diversion, covered storage areas,
detention basins or other such
mechanisms would prevent storm water
from mixing with pollutants and
possibly discharging them into receiving
waters. Another noted that in the urban
areas, there is little potential for
treatment; consequently, it would seem
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that controls and/or retrofitting existing
facilities would be necessary when
violations are found and that citizens
will be better served by source controls
appropriate to the individual problem.

EPA agrees with these comments to
the extent that source controls and
management programs are the general
thrust of these regulations. However, in
some situations end-of-pipe treatment,
such as holding ponds, may be the only
reasonable alternative. EPA disagrees
with one industrial commenter that the
municipalities should be almost entirely
responsible for treating municipal
discharges at the end of-the-pipe
without reliance on source controls by
industrial dischargers. Municipal
programs may require controls on
industrial sources with demonstrated
storm water discharge probiems. One
industrial association noted that its
member companies already have
incentive to properly handle their
materials and facilities because of other
environmental programs with spill and
erosion controls.

Numerous commenters stated that the
program addressing industrial
dischargers through municipal systems
needs to be clearly defined in order to
eliminate, as much as possible, potential
conflicts between the system operator
and dischargers. EPA has provided a
framework for development of
management plans to control pollutants
from these particular sources. However,
because of the differences in municipal
systems and hydrology nationwide, EPA
is not convinced that program specificity
is an appropriate approach. The concept
of the management program is to
provide flexibility to the permit
applicants to develop regional site
specific control programs.

One commenter suggested that
required controls should be limited to a
facility’s proportional contribution
{based on concentration) of pollutants.
EPA disagrees. Most facilities
discharging through a municipal
separate storm sewer will need to be
cevered by a general or individual
permit. These permits will control the
introduction of pollutants from that
facility through the municipal storm
sewer to the waters of the U.S. Any
additional controls placed on the facility
by the municipality will be at the
discretion of the municipality. EPA is
not requiring municipalities to adopt a
particular level of controls on industrial
facilities as suggested by the
commenter.

One commenter questioned how
dischargers that discharged both into
the waters of the United States and
through a municipal system will be
addressed and whether there is a

potential for inconsistent requirements.
Industries that discharge storm water
associated with industrial activity into
the waters of the United States are
required to be covered by individual
permits or general permits for such
discharges. Dischargers of storm water
associated with industrial activity
through municipal separate storm sewer
syslems will be subject to municipal
management programs that address
such discharges as well as to an
individual or general NPDES permit for
those discharges. EPA does not believe
there is a significant risk of inconsistent
requirements, since each industrial
facility must meet BAT/BCT-level
controls in its NPDES permit. EPA
doubts that municipalities will impose
much more stringent controls.

Many commenters stated that if cities.
and municipalities are to be responsible
for industrial storm water discharges
through their system, then municipalities
should have authority to make
determinations as to what industries
should be regulated, how they are
regulated, and when enforcement
actions are undertaken. In response,
EPA notes that the proposal has been
changed and that municipalities will not
be solely responsible for industries
discharging through their system.
Nonetheless, municipalities will be
required to meet the terms of their
permits related to industrial dischargers.
Municipalities may undertake programs
that go beyond the threshold
requirements of the permit. Some
municipal entities stated that municipal
permittees should be able to require
permit applications from industries in
the same manner that EPA does and
also require permits. In response, if
operators of large and medium
municipal separate storm sewer systems
wish to employ such a program, then
this portion of the management program
may incorporate such practices.

d. Measures to reduce pollutants in
runoff from construction sites into
municipal systems. Section VLF.8 of
today’s rule discusses EPA's proposal to
define the term “storm water discharge
associated with industrial activity” to
include runoff from construction sites,
including preconstruction activities
except operations that result in the
disturbance of less than 5 acres total
land area which are not part of a larger
common plan of development or sale.
Under today’s rule, facilities that
discharge runoff from construction sites
that meet this definition will be required
to submit permit applications unless
they are to be covered by another
individual or general NPDES permit
Permit application requirements for such
discharges are at 40 CFR 122.26(c){1){ii}.

Section 122.26{d)(2)(iv){D) of today's
rule requires applicants for a permit for
large or medium municipal separate
storm sewer systems to submit a
description of a proposed management
program to control pollutants in
construction site runoff that discharges
to municipal systems. Under this -
provision, municipal applicants will
submit a description of a program for
implementing and maintaining structural
and non-structural best management
practices for controlling storm water
runoff at construction sites. The program
will address procedures for site
planning, enforceable requirements for
nonstructural and structural best
management practices, procedures for
inspecting sites and enforcing control
measures, and educational and training
measures. Generally, construction site
ordinances are effective when they are
implemented. However, in many areas.
even though ordinances exist, they have
limited effectiveness because they are
not adequately implemented.
Maintaining best management practices
also presents problems. Retention and
infiltration basins fill up and silt fences
may break or be overtopped. Weak
inspection and enforcement point to the
need for more emphasis on training and
education to complement regulatory
programs. Permits issued to
municipalities will address these
concerns.

8. Assessment of Controls

EPA proposed that municipal
applicants provide an initial assessment
of the effectiveness of the control
method for structural or non-structural
controls which have been proposed in
the management program. Some
commenters stated that the assessment
of controls should be left to the term of
the permit because the effectiveness of
controls will be hard to establish. EPA
believes that an initial estimate or
assessment is needed because the
performance of appropriate management
controls is highly dependent on site-
specific factors. The assessment will be
used in conjunction with the
development of pollutant loading and
concentration estimates (see VL.H.6.c)
and the evaluation of water quality
benefits associated with implementing
controls. Such assessments do not have
to be verified with quantitative data, but
can be based on accepted engineering
design practices. Further more precise
assessments based upon quantitative
data can be undertaken. during the term
of the permit.
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1. Annual Reports

As discussed earlier in today's
preamble. EPA has provided for
proposed flexible permit application
requirements to facilitate the
development of site-specific programs to
control the discharge of pollutants from
large and medium municipal separate
storm sewer systems. Many
municipalities are in the early stages of
the complex task of developing a
program suitable for controlling
pollutants in discharges under a NPDES
permit, while other municipalities have
relatively sophisticated programs in
place. In order to enspre that such site-
specific programs are developed in a
timely manner, EPA proposed to require
permittees of municipal separate storm
sewer systems to submit status reports
every year which reflect the
development of their control programs.

The reports will be used by the
permitting authority to aid in evaluating
compliance with permit conditions and
where necessary, modify permit
conditions to address changed
conditions. EPA requested comments on
the appropriate content of the annual
reports, Based on these comments EPA
has added the following in these reports:
an analysis of data, including monitoring
data, that is accumulated throughout the
year; new outfalls or discharges; annual
expenditures; identification of water
quality improvements or degradation on
watershed basis; budget for year
following each annual report; and
administrative information including
enforcement activities, inspections, and
public education programs. EPA views
this information as important for
evaluating the municipal program,
Annual monitoring data and identified
water quality improvements are
important for evaluating the success of
management programs in reducing
pollutants. If new outfalls come into
existence during the term of the permit,
these may be sources of pollutants and
appropriate permit conditions will be
developed. Annual reports should reflect
the level of enforcement activity and
inspections undertaken fo ensure that
the legal authority developed by the
municipality is properly exercised.
Many of the management programs
depend upon an ongoing high level of
public education. Accordingly, the
undertaking of these programs on an
annual basis should be documented.

J. Application Deadlines

The CWA provided a statutory time
frame for implementing the storm water
permit application process and issuance
and compliance with permits.

The CWA requires EPA to promulgate
permit application requirements for
storm water discharges associated with
industrial activity and for large
municipal separate storm sewer systems
by “no later than two years” after the
date of enactment (i.e. no later than
February 4, 1989). In conjunction with
this requirement, the Act requires that
permit applications for these classes of
discharges be submitted within one year
after the statutory date by which EPA is
to promulgate permit application
requirements by providing that such
applications *'shall be filed no later than
three years” after the date of enactment
of the WQA (i.e., no later than February
4, 1990).

The CWA also requires EPA to
promulgate final regulations governing
storm water permit application
requirements for discharges from
municipal separate storm sewer systems
serving a population of 100,000 or more
but less than 250,000 by “no later than
four years” after enactment (i.e. no later
than February 4, 1991). Permit
applications for medium municipal
separate storm sewer systems “shall be
filed no later than five years” after the
date of enactment of the CWA (i.e, no
later than February 4, 1992). The CWA
did not establish the time period
between designation and permit
application submittal for case-by-case
designations under section 402(p)(2}(E}.

Comments on earlier rulemakings
involving storm water application
deadlines have established that
applicants need adequate time to obtain
“representative” storm water samples.
Many commenters have indicated that
at least one full year is needed to obtain
such samples. This is because many
discharges are located in areas where
testing during dry seasons or winter
would not be feasible. The intermittent
and unpredictable nature of storm water
discharges can result in difficult and
time-consuming data gathering.
Moreover, some operators of municipal
separate storm sewer systems have
many storm water discharges associated
with industrial activity, which can
require considerable time to identify,
analyze, and submit applications. This
creates a tremendous practical problem
for the extremely high number of
unpermitted storm water discharges.
The public's interest in a sound storm
water program and the development of a
useful storm water data base is best
served by establishing an application
deadline which will allow sufficient time
to gather, analyze, and prepare -
meaningful applications. Based on a
consideration of these factors, EPA
proposed that individual permit

applications for storm water discharges
associated with industrial activity
which currently are not covered by a
permit and that are required to obtuain a
permit, be submitted one year after the
final rule is promulgated.

EPA received numerous comments
from industries on the one year
requirement for submitting applications.
Several commenters supported the
proposed deadline as realistic, while
others believed more time was needed
to meet the information and quantitative
requirement.

EPA rejects the assertion by some
commenters that a year is too short a
period of time to obtain the required
quantitative data. Today’s rule generally
requires applications for storm water
discharges associated with industrial
activity to be submitted on or before
November 18, 1991. Operators of storm
water discharges associated with
industrial activity which discharge
through a municipal separate storm
sewer are subject to the same
application deadline as other storm
water discharges associated with
industrial activity. Since final regulation
at § 122.21{g)(7) provides considerable
latitude for selecting rain events for
quantitative data, EPA is convinced that
in most cases data can be obtained
during the one year time frame. If data
cannot be collected during the one year
time frame because of anomalous
weather (e.g. drought conditions), then
permitting authorities may grant
additional time for submitting that data
on a case-by-case basis. See
§ 122.21(3)(7).

Operators of storm water discharges
which are currently covered by a permit
will not be required to submit a permit
application until their existing permit
expires. In recognition of the time
required to collect storm water
discharge data, EPA will allow facilities
which currently have a NPDES permit
for a storm water discharge and which
must reapply for permit renewal during
the first year following promulgation of
today’s permit application requirements
the option of applying in accordance
with existing Form 1 and Form 2C
requirements {in lieu of applying in
accordance with the revised application
requirements).

As discussed in section VL.D.4 and
section VLF.6 of today’s preamble, EPA
has established a two part permit
application both for both group
applications for sufficiently similar
facilities that discharge storm water
associated with industrial activity and
for operators of large or medium
municipal separate storm sewer
systems. The deadlines for submitting
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permit applications in today's rule
provide adequate time for: (1)
Applicants to prepare Part 1 of the
application; (2) EPA or an approved
State to adequately review applications;
and (3) applicants o prepare the
contents of the part 2 application.

Part 1 of the group application for
storm water discharges associated with
industrial activity must be submitted
within 120 days from the publication of
these final permit application
regulations. This time is necessary to
form groups and for individual members
of the group to prepare the non-
quantitative information required in part
1 of the application. Part 1 of the group
application will be submitted to EPA
Headquarters in Washington, DC and
reviewed within 60 days after being
received. Part 2 of the application would
then be submitted within one year after
the part 1 application is approved. It
should be noted that many facilities
located in States in which general
permits can be issued, will be eligible
for coverage by a storm water general
permit ta be promulgated in the near
future. Such facilities may either seek
coverage under such general permits or
participate in the group application.

Several comments were received by
EPA that indicated that a period of 120
days was too short a period for groups
to be formed. EPA disagrees with these
comments. The information that EPA is
requiring to be submitted by the group
or group representative is information
that is generally available such as the
location of the facility, its industrial
activity, and material management
practices. EPA believes that 120 days is
sufficient to gather and submit this
information along with an identification
of 10% of the facilities which will submit
quantitative data. To ameliorate any
difficulties for applicants, EPA has
provided a means for late facilities to
“add on” where appropriate, on a case-
by-case basis, as discussed in section
VILF.4. above.

Several comments were received with
regard to the requirement that new
dischargers submit an application at
least 180 days before the date on which
the discharge is to commence. One
commenter noted that it will be difficult
for a facility to know when a storm
water-discharge is to commence since
precipitation and runoff cannot be
predicted to any degree of accuracy. In
response, new dischargers must apply
for a storm water permit application 180
days before that facility commences
wmanufacturing, processing, or raw
material storage operations which may
result in the discharge of pollutants from

storm water runoff, and 90 days for new
construction sites.

For large municipal separate storm
sewer systems (systems serving a
population of more than 250,000), EPA
proposed that part 1 of the permit
application be submitied within one
year of the date of the final regulations,
with approval or disapproval by the
permit issuing authority of the
provisions of the part 1 permit
application within 90 days after
receiving part 1 of the application. The
Part 2 portion of the application was to
be submitted within two years of the
date of promulgation.

For medium municipal separate storm
sewer systems {systems serving a
population of more than 100,000, but less
than 250,000), EPA proposed that permit
applications would be required nine
months after the date of the final rule,
with approval or disapproval of the
provisions of the part 1 permit
application within 90 days after
receiving the part 1 application. The part
2 portion of the application would then
be submitted no later than one year
after the part 1 application has heen
approved.

Numerous comments were received
by EPA from municipalities on these
proposed deadlines. Many of these
comments reflect the sentiment that the
deadlines are too tight and that the
required information would not be
available for submission within the
required time frame. Some commenters
suggested deadlines that would add
over three years to the permit
application process. Other commenters
suggested a revamped application
process and a shorter deadline of 18
months. Some commenters explained,
that additional time would be needed to
obtain adequate legal authority, while
another stated that an inventory of
outfalls required more time. One
commenter maintained that
intergovernmental agreements will
require more time to prepare, and others
expressed the view that more time was
needed for the review of part 1 of the
application by permitting authorities.
Others felt more time was needed for
collecting data, or hiring additional staff
to accomplish the work. Most of these
commenters did not provide specific
details regarding what would be an
appropriate amount of time and why.

After reviewing these comments EPA
has decided to modify some of the
deadlines as proposed. EPA is
convinced that to properly achieve the
goals of the CWA, the permit
application requirements as discussed in
previcus sections are appropriate; but
that the deadlines for medium municipal

separate storm sewer systems should be
adjusted so that the program's goals can
be properly accomplished. After
reviewing comments, EPA believes that
medium municipalities will have fewer
resources and existing institutional
arrangements than large cities and
therefore more time should be granted to
these cities for submitting parts 1 and 2
of the application.

Accordingly EPA will require large
municipal systems to submit part 1 of
the permit application no later than
November 18, 1991. Part 1 will be
reviewed and approved or disapproved
by the Director within 90 days. Part 2 of
the application will then be submitted
November 16, 1992. Medium municipal
systems will submit part 1 of the
application on May 18, 1992. Approval
or disapproval by the Director will be
accomplished within 90 days. Part 2 of
the application will be submitted by
May 17, 1993. These deadlines will give
large systems two years to complete the
application process, and medium
systems 2 years and 6 months to submit
applications. EPA is convinced that the
permit application schedule is
warranted and should provide adequate
time to prepare the application.

In establishing these regulatory
deadlines EPA is fully aware that they
are not synchronized with the statutory
deadlines as established by Congress.
One commenter argued that the
deadlines as proposed were contrary to
the deadlines established by Congress
and that EPA had no authority to extend
these deadlines. (For large municipal
scparate storm sewer systems and storm
water discharges associated with
industrial activity, Congress established
a deadline of February 4, 1990, for
submission of permit applications; for
medium municipal separate storm sewer
systems, the deadline is February 4,
1992.) In response, this regulation
provides certain deadlines for meeting
the substantive requirements of this
rulemaking—requirements which EPA is
convinced are necessary for the
development of enforceable and sound
storm water permits. EPA believes it is
important to give applicants sufficient
time to reasonably comply with the
permit application requirements set out
today. EPA will therefore accept
applications for storm water discharge
permits up to the dates specified in
today's rule. By establishing these
regulatory deadlines, however, EPA is
not attempting to waive or revoke the
statutory deadlines established in
Section 402(p) of the CWA and does not
assert the authority to do so. The
statutory permit application deadlines
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continue to be enforceable -
requirements.

EPA was not able to promulgate the
final application regulations for storm
water discharges before the February 4,
1990, deadline for industrial and large
municipal dischargers despite its best
efforts. Further, as noted above, EPA is
not able to waive the statutory deadline.
Dischargers concerned with complying
with the statutory deadline should
submit a permit application as required
under this rulemaking as expeditiously
as possible.

Operators of storm water discharges
that are not specifically required to file a
permit application under today’s rule
may be required to obtain a permit for
their discharge on the basis of a case-
by-case designation by the
Administrator or the NPDES State.

The Administrator or NPDES State
may also designate storm water
discharges {except agricultural storm
water discharges), that contribute to a
violation of a water quality standard or
+hat are significant contributors of
pollutants to waters of the United States
for a permit. Prior to a case-by-case
determination that an individual permit
is required for a storm water discharge,
the Administrator or NPDES State may
require the operator of the discharge to
submit a permit application. 40 CFR
124.52(c) requires the operator of
designated storm water discharges to
submit a permit application within 60
days of notice, unless permission for a
later date is granted. The 60-day
deadline is consistent with the
procedures for designating other
discharges for a NPDES permit on a
case-by-case basis found at 40 CFR
124.52. The 60-day deadline recognizes
that case-by-case designations often
require an expedited response, however,
flexibility exists to allow for case-by-
case extensions.

The December 7, 1988, proposal also
proposed Part 504 State Storm Water
Management Programs. The Agency has
not included this component in today's
rule. The Agency believes this program
element is appropriate for addressing in
regulations promulgated under section
402(p){6) of the CWA.

VII. Economic Impact

EPA has prepared an Information
Collection Request for the purpose of
estimating the information collection
burden imposed on Federal, State and
local governments and industry for
revisions to NPDES permit application
requirements for storm water discharges
codified in 40 CFR part 122. EPA is
promulgating these revisions in response
to Section 402(p}{4) of the Clean Water
Act, as amended by the Water Quality

Act of 1987 {WQA). The revisions would
apply to-Storm water discharges
associated with industrial activity:
discharges from municipal separate
storm sewer systems serving a
population of 250,000 or more and
discharges from municipal separate
storm sewer systems serving a
population of 100,000 or more, but less
than 250,000.

The estimated annual cost of applying
for NPDES permits for discharges from
municipal separate storm sewer systems
is $4.2 million. EPA estimates that an
average permit application for a large
municipality will cost $76,681 and
require 4,534 hours to prepare. The
average application for a medium
municipality will cost $49,249 (2,912
hours) to prepare. The annual
respondent cost for NPDES permit
applications, notices of intent, and
notifications for facilities with
discharges associated with industrial
activity is estimated to be $9.5 million
{271,248 hours). EPA estimates that the
average preparation cost of an
individual industrial permit application
would be $1,007 {28.6 hours). Average
Group application will cost $74.00 per
facility (2.1 hours). The average cost of
the notification and notice of intent to
be covered by general permit is $17.00
(0.5 hours).

The annual cost to the Federal
Government and approved States for
administration of the program is
estimated to be $588,603. The total cost
for municipalities, industry, and State
and Federal authorities is estimated to
be $14.5 million annually.

In general, the cost estimates provided
in the ICR focus primarily on the costs
associated with developing, submitting
and reviewing the permit applications
associated with today's rule. EPA will
continue to evaluate procedures and
methods to control storm water
discharges to the extent necessary to
mitigate impacts on water quality in the
studies required under section 402(p}{5)
of the CWA. Executive Order 12291
requires EPA and other agencies to
perform regulatory analyses of major
regulations. Major rules are those which
impose a cost on the economy of $100
million or more annually or have certain
other economic impacts. Today’s
proposed amendments would generally
make the NPDES permit application
regulations more flexible and less
burdensome for the regulated
community. These regulations do not,
satisfy any of the criteria specified in
section 1(b) of the Executive Order and,
as such, do not constitute a major rule.
This regulation was submitted to the
Office of Management and Budget
(OMBY).for review.

VIIL Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget (OMB} under
provision of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and have
been assigned OMB control number
2040-0086.

Public reporting burden for permit
applications for storm water discharges
associated with industrial activity {other
than from construction facilities) is
estimated to average 28.6 hours per
individual permit application, 0.5 hours
per notice of intent to be covered by
general permit, and 2.1 hours per group
applicant. The public reporting burden
for permit applications for storm water
discharges associated with industrial
activity from construction activities
submitting individual applications is
estimated to average 4.5 hours per
response. The public reporting burden
for facilities which discharge storm
water associated with industrial activity
to municipal separate storm sewers
serving a population over 100,000 to
notify the operator of the municipal
separate storm sewer system is
estimated to average 0.5 hours per
response.

The reporting burden for system-wide
permit applications for discharges from
municipal separate storm sewer systems
serving a population of 250,000 or more
is estimated to average 4,534 hours per
response. The reporting burden for
system-wide permit applications for
discharges from municipal separate
storm sewer systems serving a
population of 100,000 or more, but less
than 250,000 is estimated to average
2,912 hours per response. Estimates of
reporting burden include time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

IX. Regulatory Flexibility Act

Under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., EPA is required to
prepare a Regulatory Flexibility
Analysis to assess the impact of rules on
small entities. No Regulatory Flexibility
Analysis is required, however, where
the head of the agency certifies that the
rule will not have a significant economic
impact on a substantial number of small
entities.

Today’'s amendments to the
regulations would generally make the
NPDES permit applications regulations
more flexible and less burdensome for
permittees. Accordingly, I hereby





