PERFORMANCE BOND AGREEMENT

State of Colorado



STORMWATER AGREEMENT

This Agreement, made and entered into as of this 14™ day of March, 1997, by and among the
Town of XXXX, amunicpa corporation of the State of Colorado (hereinafter the“Town™), XXXX, Inc.,
anot for profit membership corporation of the State of Colorado (hereinafter “NFP”), XXXX Company,
a mutud ditch and reservoir company of the State of Colorado (hereinafter “DRC1”). The XXXX
Company, aColorado mutud ditch and reservoir company (hereinafter “DRC2"), the XXXX Company,
LLC, aColorado limited ligbility company, (hereinafter “LLC"), and XXXX Didtrict, a quas municipd
corporation of the State of Colorado (hereinafter the “Didgtrict”).

WITNESSETH

WHEREAS, LLC isin the process of developing approximately 67 acres of resdentia property
inthe XX of Section XX, Township X South, Range XX West of the 6" P.M. in the City and County of
XXXX, described as subbasin F in the “Final Regiona and Site Drainage Study for the Villages at XXX
Creek” by XXX, Inc., revised March, 1995, (hereinafter the “LLC Property”), the sormwater surface
runoff from which has historicaly drained in the form of sheet runoff onto and across portions of two
parcels of land in the N/2 of said Section 13 owned by the Town and NFP; and

WHEREAS, the Didtrict proposesto di spose of the post-devel opment stormwater runoff expected
to occur onthe LLC Property through sheet runoff from certain developed lots on the northern portion of
the LLC Property and in and through a storm drainage system, and to discharge the concentrated storm
runoff from the drainage systemonto and across portions of two parcels of land in the N/2 of said Section
13 owned by the Town and NFP and then into the ABCD Ditch and the XXXX Resarvoir (the
“Reservoir”), which are owned and operated respectively by DRC2 and DRCL for the carriage and
storage of water belonging to their shareholders and whichReservoir has been classified by the Colorado
Water Quality Control Commission as a Class 1 Recreational, Class 1 Warm Water Aquatic and
Agriculturd Water; and

WHEREAS, the Didtrict seeksto securethe right to discharge that concentrated stormwater onto
the lands of the Town and NFP, into the ABCD Ditch and ultimately into the Reservoir; and

WHEREAS, the Town, NFP, DRC1, DRC2 are willing to grant the District the necessary
easementsto permit their propertyto be thus burdened for a consderationto whichdl parties have agreed,
and under such terms and conditions that their property not be damaged by that discharge, and that the
quadlity of the water thus discharged into either the ABCD Ditchor the Reservoir meet certain performance
standards to which al of the parties have dso agreed.



All parties hereto recognize that the creation and use of the Wetland Pond portion of the Water
Qudity Control Facility is compatible with the use of the property of the Town and NFP as a wildlife
preserve and refuge as well as a bird sanctuary.

NOW THEREFORE, for andinconsiderationof the premises and the mutud promises hereinafter
contained the parties hereto mutualy agree as follows:

1. Upon execution of this Agreement, the Town and NFP shall grant to the Digtrict anonexclusive
perpetua easement for the condruction, operation, repair, maintenance and replacement of certain
sormwater facilities on lands owned by the Town and NFP and for the discharge of concentrated
sormwater (including surface runoff and the discharge of groundwater from an underdrain system) from
the LLC property onto and across the property of the Town and NFP. In addition the Town agreesto
grant LLC atemporary grading easement and a perpetud non exclusive dope, or grading eesement aong
the boundary of the Town's property as depicted on Exhibit “C” to Exhibit “A-1" to this Agreement. At
the same time DRC1 and DRC2 shdl grant to the Didtrict a nonexclusive perpetua licensefor the ddivery
of that discharge into the ABCD Ditch, the Reservoir and other facilities of DRC1 and DRC2 below the
Reservoir. NFP, as the owner of the underlying fee that is burdened by the existing easements for the
ABCD Ditch and the Reservoir agreesto grant the Didtrict anonexdusive easement to use those facilities
and to ratify the creation of such additiona servitudes on its land by confirming the actions of DRC1 and
DRC2 in granting those licenses. The grants of those easements and licenses (the * Drainage Easements
and Licenses’) shdl be evidenced by the ddiver to the Didrict of instruments in the forms depicted in
Exhibits“A-1" through “A-4" hereto.

2. In congderation for the grants from the Town, NFP, DRC1 and DRC2 of the Drainage
Easements and License Agreements described in paragraph 1 hereof, the Didtrict agrees asfollows:

2.1 TheDidrict agreesto pay NFP the sum of One Hundred Thousand Dollars ($100,000.00)
at the time of the execution of this Agreement.

2.2 The Didrict agrees, at itsexpense, to construct or causeto be constructed aboundary line
fence on the common boundary between the LLC Property and the properties of the
Town, of NFP and that parcel of land nomindly held inthe name of The Nationa Audubon
Society by deed recorded under Reception No. 80047794 in the public records of
Jefferson County, Colorado. The fence shall be constructed in accordance with the
fencing detals which are set forthin Exhibit “B” hereto, provided that the upright members
of the fencelocated on the common boundary line betweenthe LLC HlingNo. 8 property
and the property of the Town shdl extend above the upper horizontal member of that
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fence by at least 4 inches, such fencing details have been gpproved by the Town and
NFP. Any amendments or modifications of those fencing details must be approved by
the Town and NFP prior to congtruction. Within sixty (60) days fromthe recordation
of thefina plat for each of the three tracts comprising the LLC Property, but no later
than June 30, 1997, the portion of the fence dong the boundary of each such tract shal
be completed. TheDidrict shal beresponsiblefor maintenance and repair of thefence.
Withinthirty (30) days of the completion of the boundary line fenceinaccordance with
those approved fencing details, the Town shdl pay the District the sum of Twelve
Thousand Five Hundred Dollars ($12,500.00).

2.3 The Didrict agreesto congtruct by June 30, 1997 (the “ CompletionDate”), at itsexpense,
a sormwater and water qudity control facility comprised of three stormwater detention
ponds on the LLC Property (the * Detention Ponds’) and an artificid wetland pond (the
“Water Qudity Control Facility”) on that portion of the property of the Town and NFP
located between the boundary line fence and the line of the ABCD Ditch or the shore of
the Reservoir. Thefind design and specifications of the Detention Ponds and the Water
Qudity Control Facility are attached as Exhibit “C”. By thair execution of this Agreement,
the Town, NFP, and DRC1, hereby approve of, and consent to the condtruction of the
Detention Ponds and the Water Qudity Control Fecility in accordance with Exhibit “C”.
Upon 24-hour writtennoticeto the Didrict, NFP and DRC1 shdl have the right to inspect
the congtruction of the Detention Ponds and the Water Quality Control Facility to assure
compliance withthe design specifications. Once constructed, thefacility shall be operated,
maintained, rehabilitated, replaced or upgraded to assure that it will functioninaccordance
with the criteria, terms and conditions, induding the remedies hereinafter set forth in
paragraph no. 3.

2.3.1. If the work on congtruction of the Water Qudity Control Facility is directly
affected and delayed by fire, earthquake, inclement weather conditions, or
other acts of God, gtrike, riot, insurrection, or governmentd regulation (each
a“forcemgeureevent”), the Didrict shdl notify the NFP inwritingwithinfive
caendar days after the event occurs which causes such delay. So longasthe
Didrict isnot otherwise in default under this Agreement, the Completion Date
shall be extended for a period of time equa to the period of the delay but in
no event shal the aggregate amount of extensons of the Completion Date be
extended more than 30 calendar days.

2.4 The Didrict agreesto design and ingtdl the Detention Ponds and Water Quality Control
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Facility to control the storm runoff from the LLC Property to meet the following criteria:

24.1 The concentrated ssormwater from the LLC Property resulting from a two-
hour, 10-year stormevent shdl be discharged fromthe Water Qudity Control
Facility to the lands of the Town and NFP, and to the ABCD Ditch at arate
not to exceed 17 cf.s.

2.4.2. The combined active storage capacity of the Detention Ponds shdl not be less
than 6.4 acre feet and an additiond 0.6 acre foot of flood detention storage
shdl be provided in the Water Quality Control Fecility. They shall be
maintained at least that capacity so long as they are used for the purposes for
which they shall have been congtructed.

2.5 By these presents, LLC to NFP grantsdl of itsright, titte and interest in and to that certain
Boathouse building presently located on LLC property near the Northeast corner of Hling
No. 8, together withthe right to enter onthe LL C property to take possessionthereof and
remove it fromthe LLC property upon condition that this grant shall be null and void and
title to said building shdl revert to LLC if NFP shdl not have removed the building from
the LLC property by April 11, 1997. In making this grant LLC makes no warranties to
NFP withrespect to that building of any kind, express or implied. Inaccepting this grant,
NFP agrees to indemnify and hold LLC harmless from any and dl dams, demands,
damages, liabilities or causes of actionof any kind arisng out of activities by NFP or any
one on its behaf taken in connection with the remova of said Boathouse,

2.6 LLC dhdl reemburse DRC2 for itsactua reasonable legd feesand other expensesincurred
in reviewing and gpproving this Agreement and granting the license contemplated hereby.

3. TheDidrict agreesthat the quality of the baseflow and stormwater runoff being discharged form
the Water Quality Control Facility to the ABCD Ditch and into the Reservoir shal meet the performance
standards contained in paragraph 3.2 below and shdl not impair the

Reservoir uses exiging as of the date of this Agreement, or cause the Reservoir to exceed the narrative and
numeric Water Qudlity Standards adopted by the Col orado Water Qudity Control Commissionagpplicable



to the Reservair, asthey may be revised fromtimetotime. Asacondition of invoking remediesunder this
Agreement to address a clamed breach by the Didrict of narrative or numeric Reservoir ambient water
qudity standards or of any clamed imparment of Reservoir uses, it shdl be the burden of the Town, NFP,
and/or DRC1 to: establish and implement a water qudity sampling and |aboratory anayses program for
the Reservoir adequate to accuratdly identify basdine water qudity conditionsin the Reservoir as of the
date of this Agreement and to accurately monitor changes in Reservoir water quality, for the parameters
for which the Didtrict is required to test under this Agreement; deliver to the Didrict copies of dl sampling
protocol and laboratory water quality analyses for the Reservoir; and show the extent to which the total
contribution of congtituent loading by the Didtrict, when compared with the total contribution of such
condtituents from other sources for the same time period or sormwater event, or the extent to which the
acute concentration of such condtituents contributed by the Didtrict, when compared with the acute
concentrations thereof contributed from other sources for the same time period or ormwater event, has
caused an imparment of the exising uses of the Reservoir or violation of the water quality standards
goplicable to the Reservoir. Such proof shdl include a demongtration that reducing the contribution of
contaminants in the ssormwater from the LLC property will remediate in whole or in part, the claimed
imparment of exising Reservoir uses or violation of Reservoir water quality sandards. The current set of
water quality sandards applicable to the Reservoir is sat forth on Exhibit “D” to this Agreement; and the
Didtrict agrees not to disgpprove of the development by the Town, NFP or DRC1 of programs for the
management of thair properties to maintain or improve the qudity of the water in the Reservoir to meet
those performance standards, so long as such programs do not adversdly affect the Didtrict’s ability to
performitsstatutory functions. Inthe performance of its continuing obligation, the Didtrict agrees, a itssole
expense, to:

3.1. Inditute, not later than July 1, 1998, and theresfter maintain on an ongoing basis, a
programto monitor the quantity and quality of the baseflow and stormwater discharges
fromthe Water Quality Control Facility so asto determine the effectivenessof thewater
qudity control practices undertaken by the Didrict. At a minimum, the currently
acceptable program must include:

3.1.1. The inddlation, maintenance, repair and replacement of three area-velocity
flow meters, amilar or superior in accuracy and performance to the ISCO
Modd 4250 equipped with continuous recorders to measurethe rate of flow
of water entering the Detention Ponds contralling the runoff fromthe LLC
Property and to measure the rate of flow of water being discharged from the
Water Qudity Control Fecility.

3.1.2. The inddlation, maintenance, repair and replacement of three multiplexing
sequentia/composite water samplers amilar or superior inperformanceto the



3.1.3.

3.1.4.

| SCO Model 3700 at thelocations of the metersrequired by paragraph 3.1.1.
hereof, to sample the qudity of the baseflow and stormwater runoff
discharging into the Detention Ponds controlling the runoff from the LLC
Property and to sample the quality of the water being discharged from the
Water Qudity Control Facility.

Commencing on July 1, 1998 and using the equipment thus inddled, water
quaity samples from dl three sampling stes shdl be taken under the
supervision of an appropriatey-trained individud and tested by use of
protocols and methods capable of measuring at least the practical
quantification limits set forth for each of the condtituents listed on Exhibit “E’
by a qudified |aboratory mutualy acceptable to the Didtrict, NFP and DRCL,
during the period from March 1 through September 30 of each year (the
Sampling Season) with the following frequency:

3.1.3.1.  Samplesfrom four storm events per year (two in the spring and
two in the summer)of a least 0.10 of an inch of precipitation but
not morethan 0.5 of an inch of precipitation. Threesamplesshal
be taken at each sampling Site at times during the course of each
stormevent to assure that they will be representative of the quaity
of the flow occurring throughout the entire hydrograph of that
event.

3.1.3.2. Samplesfrom four dry westher flows (base flows) to be taken
from water discharging from the Water Qudity Control Fecility,
if any, and if not, fromthe water impounded in that facility (two in
the spring and two in the summe).

Each sample taken shdl be stored and transmitted to the testing laboratory
falowing generdly accepted practices prescribed by that |aboratory which
shdl test the samples thus delivered to it and

provide origind copiesof the results of thosetests as soon asthey are finished
to the water quality consultant designated by NFP and DRC1. A flow-



welghted mean concentration shall be determined for each congtituent tested
from each sorm event. A smple grab sample shdl be taken for base flow
events. Thewater quaity condtituents to be tested for by the laboratory shall
include:

3.1.4.1. For each sormwater sample ddivered to it, tota suspended
solids, chemical oxygen demand, fecd coliform and the nutrients
listed on Exhibit “E”. For each base flow sample ddivered to i,
the nutrients listed on Exhibit “E”.

3.1.4.2. For the samples from one soring storm event (March through
June), one summer storm event (July through September), and
one summer base flow event, the constituents listed for such
events on the supplement to Exhibit “E”.

3.1.4.3.  Using the data from those tests, the consultant shal develop two
setsof flow-weighted Sampling Season Average Concentrations
for each condtituent listed on Exhibit “E”. One set shdl be for
storm events and one set shall be for dry season flows (base
flows). The initid average shdl be developed form the data
produced by the first four sets of samplestested. Theresfter, as
each new sat of samplesistested, the average shall be revised to
indudethe datafromit and the data from the last preceding three
sets of samples tested and excluding the data from any samples
prior thereto.

3.1.4.4. Thesampling and testing program required hereby shdl continue
for aperiod of five years after the LLC property shal have been
fuly developed, after which, the frequency of sampling may be
changed and the suite of herbicides and pesticides and other
condtituents contained on Exhibit “E” may be changed form time
to time with the mutua consent of the Digtrict, NFP and DRC1.

3.2 The Didtrict agrees to operate and mantain the Detention Ponds and Water Quality
Control Fadlity, so that the flow-weighted sampling Season Average Concentration of



each condituent either achieves the percent of remova standard applicable to that
condtituent as set forthon Exhibit “E” or does not exceed the gpplicable average numeric
standard for that condtituent as set forth in Exhibit “E”, and so that the concentration of
condtituents discharging from that facility which are found to be in any sngle sample
(whether fromastormevent or adry season flow) do not exceed the numeric performance
standards for the maximum alowable concentrations set forthonexhibit “E’. The percent
of remova standard is the percent by which the concentration of acondituent discharging
from the water quality control facility is required to be reduced from the concentration of
that condtituent entering the Detention Ponds.

3.2.1. Ifthequdity of the water discharging from the Water Qudity Control Facility
fals to meet the applicable numeric performance standards or percent of
reduction performance standards required by paragraph 3.2. above, or if the
discharge from the Water Qudity Control Fecility fals to meet the
performance standards of the preceding paragraph 3, then the Didrict shdl,
in the company or with the consultation of the water quaity consultant
designated by NFP and DRC1 and within 30 days after the discovery of such
falure, take one or more of the following steps in order to correct the
deficiencies in an expeditious and timely manner.

3.21.1.  Ingpect each component of the system to determine whether it is
mafunctioning because of improper maintenance. Theingpection
should indude an examination of inlet and outlet structures for
dogging and scour, and check the Water Quality Control Facility
for short drcuiting. Maintenance records shal be examined to
determine whether regular maintenance has been performed and
if not, the Didtrict shdl correct any deficienciesinmaintenanceand
continue to monitor the condition of the facilities.

3.2.1.2. Evduae whether the hydraulic design appears adequate. This
may require observationunder storm conditions and checking for
underdesign as indicated by scour and erosion.

3.2.1.3. Peformanandyssto identify whether the design of each system
component could be improved by reviewing the Szing of dl
inlet/outlet structures, the 9zing of the basins to determine whether



3.2.2.

flow is short circuiting through the system, adding or replacing
plant materid, modifying the grading of the wetlands or expanding
the wetlands.

3.2.1.4. ldentify additiona best management practices that could be built
within the existing sysem. If nothing can be done to improve the
origind design of ether the Detention Ponds or the Water Qudity
Control Facility or the grass swale inlet to the Water Quality
Control Facility, potential additiona best management practices
for stormwater management may be needed, such as the
ingalatiion of waer qudity inlets to remove sediment and
oil/grease prior to discharge into the detention ponds, or the
employment of additiond or newly developed stormwater
management technol ogies designed to enhancethe Water Qudity
Control Fedility, but not replace the fadlity with a complete
mechanica water treatment facility.

If the Didrict fals to complete construction to specifications of dl facilities
required hereunder by June 30, 1997, or if, withinthirty (30) days after written
noticeformNFP and DRCL, the Didtrict fails to commence work reasonably
designed to maintain or repair the Detention Ponds or Water Quality Control
Facility or, having commenced suchwork, failsto complete it within 90 days
after such notice so as to attain the performance standards set forth in
paragraph 3.2. in the water discharging from the Water Quality Control
Facility required by this Agreement and satisfactorily comply withthe remedia
measures specified in the preceding paragraphs 3.2.1. through 3.2.1.4., NFP
and DRC1 gndl, without liahility to the Didtrict, have the right to enter the
DetentionPonds and Water Qudity Control Facility to complete construction
of, manage, operate, maintain, modify, replace, or revisethe fadlitiesand ther
operations to meet the requirements of this Agreement and to be reimbursed
for the cost thereof by the Didtrict in the manner contemplated by paragraph
3.4.2. hereof. The Town

shdl have asmilar right to enter, cure and be reimbursed therefor with respect
to the maintenance, repair or replacement of the fence provided for by



3.3.

3.4.

paragraph 2.2. hereof. Any dispute over the appropriateness of such
remediation or over the amount of reimbursement due from the Didtrict shall
be settled through arbitration in XXXX, Colorado, in accordance with the
rulesof the American Arbitration Associationby aboard of arbitrators. Thar
awards shdl be binding on the parties.

Obtain in a timdy manner the necessary permits for the congtruction, rehabilitation,
replacement and operation of the Detention Ponds and the Water Quality Control
Facility and complete the construction of thosefadilitiesby June 30, 1997. That Facility
and the Detention Ponds on the LLC Property shall be operated and maintained in
accordance with the best management practices gpplicable for the use of suchfadlities
which shdl indudethe annual harvesting of wetland vegetation, as needed to Simulate
the annud regrowth. The present standard for such maintenance is set forth in the
Urban Storm Drainage Criterid Manud (“UFDCM”) Volume 3-Best Management
Practices, and the Didtrict agrees to adhere to its requirements as they may be revised
over time.

On or before execution of this Agreement:

3.4.1. The Didrict shdl demongtrate that it has the financid resources to timely
congtruct the Detention Ponds and Water Qudity Control Facility, and, if
necessary, awater supply pipeine to deliver water from the ABCD Ditch or
from XXXX Reservoir seegpage to that facility, and

3.4.2. Inorder to assure its performance its obligations under paragraph 3.2.2.
hereof, the Didtrict shdl post abond or other cash equivaent asfollows:

3.4.2.1. Inorder to assure the timey congtruction to pecification of the
Water Quality Control Fadility, the Digtrict shdl post a bond or
other cash equivaent in the amount of One Hundred Thirty One
Thousand Eight Hundred Four Dallars ($131,804), whichisthe
estimated congtruction cost for

10



34.2.2.

the Water Quaity Control Facility (“Condruction Security”). If
the actua condruction contract price, which amount shal be
based upon the construction contract awarded by the Didtrict is
more than the estimated congruction codts, the Didrict shall
arange for the posting of additiona security to make up the
difference. If theactua congtruction contract priceislessthanthe
estimated construction contract, the Didtrict shdl be dlowed to a
rdlease of the differentid. Upon receipt of an engineer’s
certification that the facilities are complete and operationd, the
Congtruction Security shdl bereleased. The ingrument by which
the Construction Security is created dhdl gve DRC1 and NFP
the right to receive payment directly from those sourcesfor work
performed by them under paragraph 3.2.2 here of.

The Didrict shdl remburse DRC1 and/or NFP for the purposes
of managing, operating, mantaining, modifying, replacing or
reviang the Water Quality Control Facility under Section 3.2.2
upon receipt by the Didtrict of invoices evidencing the costs thus
incurred up to a total cumulative maximum of One Hundred
Thousand Dollars ($100,000). Commencing on the fifth
anniversry of this Agreement and theresfter that amount
($100,000) shdl increase annually based upon the CPI-U. For
the purposes hereof, the CPI-U referred to hereinabove shal be
that which is presently designated as the All Urban Consumer
Average (CPI-U) with a base period equding One Hundred
(100) in 1982-84, and specificdly that portion of the CPI-U
relating to XXX X, Colorado, published by the U.S. Department
of Labor, Bureau of Labor Statigtics. In the event the Statistics
arenot avalable fromsad Index relating to XXXX, Colorado, in
which such datistics are available shdl be used. Inthe event that
publication of the said Consumer
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Price Index is modified or discontinued in its entirety, the
adjugment provided for herein shdl be made on the basis of
changes in the most comparable and recognized index of the
purchasing power of the United States consumer dollar published
by the U.S. Department of Labor or other governmenta agency,
if said Department of Labor ceasesto publish suchindex. Inthe
event that such index contemplated herein is not reported for the
months set forth in the fraction above, the parties agree to utilize
the index reported for the monthnearest to thedate for whichsaid
index is required by the terms of this paragraph.

4. Totheextent that awater supply may be needed to maintain the Water Quaity Control Facility
when it is not otherwise filled with sormwater runoff, NFP agrees to make available from water flowing
in the ABCD Ditch or from XXXX Reservoir seepage, water which would otherwise be storable under
the water rights held by NFP, for the use of LLC and the Didrict an average flow rate of 2 gallons per
minute or a cumulative total valume of 2 acre feet per year of the water to which NFP is entitled to by
reason of its ownership of a portion of the water rights decreed to the DRC1 system. If the District
chooses to use one of those sources of supply, it shall, by not later than June 30, 1997, pay NFP the sum
of $10,000.00 for the right to the use of that water. |f the Digtrict chooses to provide that flow from some
other source, it must first secure the approva of that source from the Town, NFP and DRC1. LLC and
the Didrict shall congtruct, operate and maintain the pipdine facilities required to ddiver that water to the
water qudity control fadility from the ABCD Ditch, or other fadlity, provided that the operation of the
latera turnout from the ABCD Ditch into the pipelineg, if that system is used, shal be under the control of
DRC1 and its authorized ditch rider at dl times. Theinstrumentsof conveyance provided for in paragraph
1 hereof shdl asoindludeagrant of the right to use of Town property to the extent needed for the pipdine
facility carrying weater from the ABCD Ditch or other source to the water control facility.

5. LLC agreesto implement and administer the Eroson Control Program described on Exhibit
“F’ hereto commencing onthe date first above-writtenand extending, for that portionof the LLC property
to be controlled by the permanent storm drainage system, until July 1, 1998, and for that portion of the
LLC property not to be controlled by that storm drainage system, until dl of such property shdl have been
gtabilized with permanent landscaping, including sod.  Proper implementation of such a program includes
an initid ingpection by LLC of each best management practice to insure it has been ingdled correctly,
coupled with regular ingpections

12
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thereafter to insure that they are being maintained as specified by the Eroson Control Program. LLC
agreesto beliableto NFP, DRC1 and DRC2 for any damage to the ABCD Ditchor the Reservoir caused
by the discharge from the LLC property of silt-laden runoff. The Erosion Control Program shall be

operated to:

5.1.

5.2.

5.3.

Determine the amount of sdtlesble solids contained in any stormwaeter runoff
discharging from the runoff discharging from the LLC property through the ddivery
systemprovided for by paragraph 5.4 (the “ Delivered Water”) hereof by means of the
Imhoff Cone Test. Diagnostic samples of the Ddlivered Water shall be measured.
Additiona samples shdl be takenfromwater flowinginthe ABCD Ditch at two points:
1) at the point where it runs under the X XXX Water Board boundary fenceand, 2) at
the point where it emergesfromthe concrete culvert under theold XX XX Water Board
road. Such additional samples shal aso be measured by the Imhoff Cone Test and the
datathus generated shdl be used to assst in the design of any remediad actionrequired
under paragraph 5.5 hereof. If the samplesof the Delivered Water arein excess of the
2.5 ml/L/hr settleable solids standard, LLC shdl ingpect its erosion control measures
and immediately make repairs or perform maintenance required to ensurethat they are
properly functioning and are consistent with the Eroson Control Program. If such
samples exceed 2.5 mi/L/hr of settleable solids and if the Ddlivered Water is entering
the ABCD Ditch, LLC shdl determine the difference between the two measurements
in the ABCD Ditch. If the difference between the two measurements exceed the 2.5
ml/L/hr standard, remedia action provided in paragraph 5.5 shal be taken.

Prevent the discharge of Deivered Water into the ABCD Ditch in excess of the
differentid standard and measured under paragraph 5.1 and the discharge of other
runoff fromthe LLC Property onto property of the Town, NFP and DRC1 (other than
at the gte of the Delivered Water) containing more than 2.5 mi/L/hr of total settlegble
solids.

Maintain a minimum active sorage cgpacity in the temporary sedimentation basins as
follows

XXXX Hling Minimum Active Capecity in Acre F.
#6 Pond 0.49
#8 Pond 0.91
#10 Pond 1.6
TOTAL 3.00
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Such maintenance shdl include the removal of accumulated sediment as necessary to
restore those minmum storage capacities.  Any sediment removed from those
temporary sedimentationbasins shal be disposed of on the LLC property inamanner
to avoid its deposition onthe lands of the Town or NFP or intothe ABCD Ditchor the
Reservoir.  Such maintenance shdl dso include the pumping of water impounded in
those temporary sedimentation basins through the delivery system provided for by
paragraph 5.4 hereof as necessary to restore those storage capacities as soon asthe
delivery capacity of that system will permit.

5.4 Pump any runoff which would otherwise soill from the active storage capacity of the

5.5.

temporary sedimentationbasins onthe LLC property through atemporary ddivery system
so that it can be discharged through a perforated pipe, asthough it were diffused surface
runoff, onto non-wetland property of the Town located near the toe of the XXXX
Reservoir south dike. The delivery capacity of such systemshdl be adequate to evacuate
the active storage capacity of the sedimentation basns within a period of 3 days. The
Town hereby grants LLC a license to place pipdines and make such a temporary
discharge onto the Town property. LLC shall be solely responsible for securing any
regulatory permits which may be lawfully required for such atemporary discharge.

If the total settleable solidsinany stormwater runoff discharge from the LLC property
causes an exceedance of 2.5 mi/L/hr: (8) in the ABCD Ditch as reflected by the
difference in the two ABCD Ditch measurements taken pursuant to paragraph5.1; or
(b) in stormwater otherwise discharge onto the property of NFP or the Town (other
than at the dite of the Delivered Water), LLC ddl take such remedia action, in
cooperationwiththe Town and NFP as may be necessary to prevent itsreoccurrence,
induding:

5.5.1. An evauation of causes of the failure by a review of the Erosion Control
Program, by ingpections to determine compliancetherewithand by evauation
of the adequacy of:

55.1.1.  dructuredesigns,

55.1.2.  adeguacy and number of structures, and

55.1.3  adeguacy of maintenance.

14

55.2 Devdopment of improved plans which may include the ingdlaion of



additional erosioncontrol structures, modificationof desgns or implementation
of new measures and maintenance schedules.

If, notwithstanding the implementation of the above-described measures, the total settlegble solids inthe
runoff fromthe LL C property enteringthe ABCD Ditchor otherwise discharged onto property of the Town
or NFP (at other thanthe Delivered Water), continue to exceed 2.5 ml/L/hr, thenNFP and the Town may
pursue the same remedies for the falure of the Erosion Control Programasit may pursue for the failure of
the permanent Stormwater Control Program under paragraph 3.2.2. hereof.

6. In connectionwith the development of the Water Quality Control Fecility, the Didrict agrees
to develop a dirt pathway, constructed to the specifications contained on the attached Exhibit “C”,
connecting existing paths on the Town’s property and acrossthe NFP property to the Audubon property
for use by resdents of the Town and by employees or agents of LL.C or the Didtrict for the sole purpose
of maintaining, rehabilitation or recongtructing the water qudity control facility. No one other than Town
residents or Digtrict employees shdl be authorized to enter on that property and such prohibition shall be
included in the Didrict covenants.

7. LLC ghdl not remove cartain treesinthevicinity of thewater quality control facility asidentified
on the attached Exhibit “C”.

8. LLCagreesto adopt the covenants attached as Exhibit “G”, that include recommended wildlife
protective measures, including but not limited to, reasonable provisons for domestic animd control, the
implementation of water quaity sourcecontrols suchas collectionof lawvn dippings and ther disposa away
from the area of the storm drainage, and regtrictions on the use, storage and disposd of fertilizers and
pesticides so asto limit thar introductioninto the stormwater runoff, aswel as restrictions onthe wintertime
use of sand, st or other de-icing materias for snow and ice control. LLC agreesthat not later than five
days after it shal have recorded Exhibit “G” inthe Public Records of the City and County of X XXX, it will
assigndl of itsthenremaining rightsand obligetions thereunder to the Didtrict, whichassgnment the Didtrict
agrees to accept.

9. The Digtrict agreesto provide proper maintenanceof al drainage fadilities, induding the water
quality contral facility, which will convey the ssorm drainage runoff from the LLC Property, including
especidly periodic sediment removd, trashremovd, deaning and mantaininginletand outlet works, aswell
as vegetation management, induding annuad harvesting, of the water qudity control fadility to replace
damaged vegetation and control weeds.
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10. Totheextent permitted by law, the Didrict agreesto indemnify and hold the Town and NFP
harmlessfromany damage totheir property resulting fromthe discharge of ssormwater runoff froman event
greater than the two hour, 10-year event from the LLC Property at an incremental rate of flow in excess
of what would have run off that property prior to its development, except to the extent of any negligence
or willful misconduct by either the Town or NFP, or their agents, employees, invitees, or representatives.

11. The Didrict agreesthat if, as aresult of the development of the LLC Property and the use of
the storm drainage system, the incrementd increase in the rate of flow of the sormwater runoff from that
property prior to its development is used as a bads for the issuance by the Office of the Colorado State
Engineer of a lawful order requiring DRC1 and DRC2 to upgrade the spillway from the Reservoir or
otherwiseimprove the carrying capacity or spillways of any of the rest of the facilities owned and operated
by those two companies, to the extent permitted by law, it will indemnify and save those two companies
harmlessfromthe entire cost, including professond fees, they may incur in complying with such an order.

12. Tothe extent permitted by law, the Didrict agreesto indemnify and save harmlessDRC1 and
DRC2 fromthe costs of repairing any damage to faclitiesthey own or operate resulting fromthe discharge
of sormwater runoff from an event greater thanthe two hour, 10-year event fromthe LLC Property at an
incrementa rate of flow in excess of what would have run off that property prior to its development except
to the extent of any negligence or willfu misconduct by DRC1 or DRC2, or therr agents, employees,
invitees, or representatives.

13. Totheextent permitted by law, the Digtrict agreesto indemnify and save harmlessDRC1 and
DRC2 from any damagesfor whichthose companies may become liable on account of property damage,
personal injury to, or death of third parties caused by water carried through the ditchand reservoir sysems
they own or operate resulting from the discharge of ssormwater runoff from an event greater than the two
hour, 10-year event from the LL C Property at an incrementa rate of flow in excess of what would have
run off that property prior to its development, except to the extent of any negligence or willful misconduct
be either DRC1 or DRC2, or their agents, employees, invitees, or representatives.

14. TheDidtrict agreesto assume therisk of dl injuries; including desths resulting therefrom, to
anyone, and damage to or destructionof any property resulting fromthe performance by it, itscontractors,
employeesor agents of any of the obligations required of it by this Agreement, and to indemnify the other
parties hereto againg any dams on account of the risks thus assumed, except to the extent of any
negligence or willful misconduct by the other partieshereto. The Didtrict agrees to purchase and maintain
generd liability insurance in an amount not less than $3,000,000 from and with a company or companies
lawfully authorized to do businessin the State of Colorado.
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15. To the extent permitted by law, LLC and the Digtrict agree to indemnify the Town and NFP



againg the enforcement of any lienor liensuponthar property resulting fromany work performed on their
propertiesinthe performance of any of the obligations required of LL.C and the Didtrict by this Agreement.
LLC and the Didtrict further agree to take whatever steps, including the payment of clams, which may be
required to discharge any suchlienand to secure appropriate lien waivers fromthose performing work, or
supplying materiads for work on the properties of the Town and NFP as payments are made for such
supplies or work.

16. The ongoing obligations of the Didrict in this Agreement shdl survive its execution.

17. Notwithstanding their right to enter and maintain or repair the Detention Ponds and the Weter
Quadlity Control Fecility under paragraphs 3.2.2. and 5 hereof, it ismutudly agreed that NFP and DRC1,
aswdl asthe Town and DRC2, shdl have aright to such other remedies, including money damages and
spedific performance without the requirement of showingirreparable damages, as may lanvfully be avallable
to them for any breach by LLC or the Didrict of this Agreement, provided, however, such remedies shall
not include termination of any perpetua easements or licenses granted pursuant to this Agreemen.

18. The partiesmutually agree that venue for any action relating to the performance or breach of
this Agreement shdl bein the Digtrict Court for the City and County of XXXX.

19. All of the exhibits attached to this Agreement are incorporated herein as though st forth a
length herein.

20. Thisinstrument evidencesthe entire agreement among the parties and any modification hereof
shdl bein writing and signed by dl the parties.

21. This Agreement may be assigned by LLC only to the Didrict and the Digtrict may not assign
it to any other entity other than amunicipa or quas municipa corporation which shdl have agreed to be
asuccessor to the Didtrict in the assumption of al the obligations of the Didtrict which are creeted by this
Agreement. It may be assigned by NFP, DRC1 and DRC2 only to their successors-in-interest asowners
of the property burdened by the receipt of the ssormwater runoff from the LL C Property or the ditchand
reservoir facilities operated by DRC1 and DRC2.

22. Any notices required by this Agreement shal be in writing and shal be persondly ddlivered

or mailed by registered or certified mail, postage prepaid, return receipt requested, to the parties at the
addresses given below or at such address as may be specified by written notice: Notices to:
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