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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts-122, 264, and 265
[SWH-FFAL 1673-7a]

Standards Applicable to Owners and
Operators of Hazardous Waste b

. Treatment, Storage, and Disposal
Facilities; Consolidated Permit
Regulations -

AGENCY: Environmental Protectlon
Agency.
AcTION: Interim final rule.

suaMARY: The Environmental Protection
Agency is amending its regulations for
the management of hazardous waste by:
adding significant new sections to the
standards applicable to the owners and
operators of waste management
facilities; adding financial requirements
and amending closure and post-closure
care requirements during the interim
status periods for such facilities; and
amending the permit regulations to-
comply with the facility regulations
being published today.

Under the Resource Conservation and
Recovery Act (RCRA) the Agency is
required to establish a Federal
hazardous waste management system.
The first phase of that system was
promulgated earlier this year. Today’s -
publication, by setting forth
requirements for location, closure and
post-closure care, financial
requirements, use and management of
containers, and storage and treatment of
hazardous waste in tanks, surface
impoundments. and waste piles, will
significantly improve the regulatory
program by providing necessary
standards around which permits may be
granted for many treatment and storage
operations. The additions to the permit
regulations are necessary o enable the
Agency’s permitting officials to evaluate
facility compliance with these
regulations. The additions and changes
to the interim status closure, post-
closure care, and financial requirements
were made to complete the interim
status control program and in response
1o some public comments.

These regulations do not include the -
Part 264 requirements for ground-water
monitoring, land treatment, landfills,
incinerators, chemical, physical, and .
biological treatment units, thermal
treatment facilities, injection wells, or

the provisions for surface impoundments’

or waste piles used for disposal. These
are still under preparation and will be
issued at a later date.

DATES: Effective Date: These
regulations, in the form published today,

compfete EPA’s initial rulemaking on the

subjects covered. They become efiective
on july 13, 1981, which is six months
from the date of promulgahon as RCRA
Section 3010(b) requires. ,

Comment dates; EPA will accept
public comments on these regulations as
follows:

Deadline for Submission of Comments

All of these requirements are issued
on an interim final basis. Comments on
these regulations will be accepted until
March 13, 1981. Comments in response
to Requests in the Preamble will also be
accepted until March 13, 1881. - '

ADDRESSES: Comments should be sent
to Docket Clerk [Docket No. 3004],
Office of Solid Waste (WH-~562), U.S.

-Environmental Protection Agency, 401 M

Street, S.W., Washington, D.C. 20460.

Public Docket: The public docket for
these regulations is located in Room
2711, U.S. Environmental Protection
Agency, 401 M Street, S.W.,
Washington, D.C., and is available for"
viewing from 9:00 a.m. to 4:00 p.m.
Monday through Friday, excluding
holidays. Among other things, the
docket contains background documents
which explain, in more detail than the
. preamble to this regulatmn, the basis for
many of the provisions in this
regulation. ~

Copies of Regulations: Single copies of
these regulations will be available
approximately 30 days after publication
from Ed Cox, Solid Waste Information, '
U.S. Environmental Protection Agency,
26 West St. Clair Street, Cincinnati,
Ohio 45268 (513) 684-5362. Multiple ..
copies will be available from the
Superintendent of Documents,
‘Washington, D.C. 20402,

FOR FURTHER INFORMATION CONTACT:
For general information coritact the

_RCRA hazardous waste hotline, Office

of Solid Waste {WH-565),U.S.
Environmental Protection Agency, 401 M
Street, SW., Washmgton, D.C. 20460
{phone 800/424-93486, or in Washmgton,
D.C., 554-1404).

For information on 1mplementatlon of
these regulations, contact the EPA
regional offices below:

Region I

' Dennis Huebner, Chief, Waste

Management Branch, John F. Kennedy
Building, Boston, Massachusetts
02203, (617) 223-5775

RegionIl =

Dr. Ernest Regna, Chief, Solid Waste
Branch, 26 Federal Plaza, New York,
New York 10007, (212) 264-0503
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Region IIT

" Robert L. Allen, Ch1ef Hazardous

Materials Branch, 6th and Walnut
Streets, Philadelphia, Pennsylvania
19106, (215) 597-0980

Region IV

James Scarbrough, Chlef Residuals
Management Branch, 345 Courtland
Street, N.E./ Atlanta, Georgia 30308
" {402) 881-3016

‘Region V

Karl J. Klepitsch, Jr., Chief, Waste
Management Branch, 230 South
Dearborn Street, Chicago, Illinois
60604, {312) 886-6148

Region VI
R. Stan jorgensen, Acting Chief, Solid
_Waste Branch, 1201 Elm Street, First

International Building, Dallas, Texas
75270, (214) 767-2645

Region VI
Robert L. Morby, Chief, Hazardous
Materials Branch, 324 E. 11th Street,

Kansag City, Missouri 64106 [816)
374-3307 -

Region VIII
Lawrence P. Gazda, Chief, Waste
Management Branch, 1860 Lincoln |

Street, Denver, Colorado 80203, (303)
837-2221

Region IX
Arnold R. Den, Chief, Hazardous
. Materials Branch, 215 Freemont

Street, San Francisco, Cahforma 94105
{415) 5564606

. RegionX
" Kenneth'D. Feigner, Chief, Waste

Management Branch, 1200 6th
Avenue, Seattle, Washington 98101
(206) 4421260

SUPPLEMENTARY INFORMATION:
Preamble Qutline

1 Authority
I Structure of Subtitle C

- I Status of the Subtitle C Rulemaking
IV Scope of Rulemaking -

V  Effect on Permitting
VI Regulation of Storage and Treatment
Facilities
A, Regulatory Approach to Storage
B. Regulatory Approach to Treatment
VI Analysis of Rules -

A. General Facility Standards (Subpart B)

1. General Requirements for Ignitable,
Reactive, or mcompatnble Wastes (§§ 264.17
and 265.17)

2. Volatile Wastes:

3. Location Standards (§ 264.18)

a. Seismic Considerations -

b. Floodplains -

c. Wetlands

d. Endangered and Threatened Species and
Critical Habitats
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e. Sole Source Aquifers

f. Buffer Zone

8. Regulatory Floodway

h. Coastal High Hazard Areas
i, Permafrost Areas

B. Closure and Post-Closure Care (Subpart G)

1. Interim Status Regulations {Part 265)
a. Deadline for Submission of Plans
(88§ 265.112(a) and 265.118(a))
b. Maintaining Copies at the Faclhty
{(§§ 265.112(a) and 265.118(a})
¢. Closure Plans and Amendments
(§ 265.112)
d. Closure and Time Allowed for Closure
(8 265.113)
@. Post-closure Care and Use of Property
(8 265.117)
f. Post-closure Plan and Amendments
(§ 265.118)
_ 8 Notices ($§ 265.119 and 265 120)
2, General (Permitting) Regulations (Part
264)

C. Financlal Requirements {(Subpart H)

1. Financial Assurance for Closure and
Post-Closure Care (Broad Issues)

a. Compliance Proceedings

b. Standby Trust Fund

¢. Equity Among Mechanisms

d. Restricting Means of Financial
Assurance

2, Trust Funds

3. Surety Bonds

4. Letters of Credit

5. Revenue Test for Municipalities

6. Financial Test and Guarantee .

7. Variations in Use of Mechanisms.

8. Other Mechanisms

9. Liability Requirements

10. Incapacity of Issuing Institutions

11. Applicability of State Financial
Requirements

12, State Assumption of ReSponsibility

D, Containers (Subpart I}

1. Applicability (§ 264.170)

2, Condition of Containers (§ 264.171)

3. Containment (§ 264.175)

4. Compatibility {§§ 264.172 and 264.177)
5. Closure (§ 264.178)

E. Tanks (Subpart J)

1. Applicability (§ 264.190)

2. Design of Tanks (§ 264.191)

3. General Operating Requirements
(§ 264.192)

4, Waste Analysis and Trial Tests

5. Inspections (§ 264.194)

6. Closure (§ 264.197)

7. Ignitable, Reactive, and Incompatible
Wastes (§§ 264.198 and 264.199)

8, Secondary Containment

9, Tanks in-the Water Table

10. Cathodic Protection

11, Air Emissions

F. Surface Impoundments (Subpart K)

1. Regulatory Approach
2. Applicability (§ 264.220)
3. General Design Requirements (§ 264.221)
4, General Operating Requirements
(8 264.222)
5. Containment Systems (§ 264.223)
6. Inspections and Testing (§ 264.226)
- 7. Containment System Repairs:
Contingency Plans (§ 264.227)
8. Closure (§ 264.227)

9, Ignitable or Reactive Wastes (§ 264.229)

10. Incompatible Wastes (§ 264.230)

11. Freeboard (§ 264.221)

12, Liners and Lenchats Detection,
Collection, and Removal (§ 264.223)

13. Waste Analysis and Trail Tests

G. Waste Piles (Subpart L)

1. Applicability (§ 264.250)
2. Objectives and Organization
3. General Design Requirements (§ 264.261)
4. General Operating Requirements
(§ 264.252)
5. Containment Systems {§ 264.253)
6. Inspections and Testing (§ 264.254)
7. Containment System Repairs:
Contingency Plans (§ 264.255)
8. Closure (§ 264.258)
9. Waste Analysis )
H. Permitting Requirements {Part 122)
1. Permit Madification (§§ 122.15 and
122.17)
2. Application Requirements for Part B
(8 122.25)
3. Permit Conditions (§ 122.29)
VIl Regulatory Analysis
A. Economic Analysis
1. Benefits
2. Costs and Impacts
a. Tanks
b. Surface Impoundments
c. Waste Piles
B. Reports Analysis
IX Relationship to Polychlorinated
Biphenyl Management.
X OMB Review
X1 Supporting Documents
A. Background Documents
- B. Guidance Documents

1. Authority

These regulations are issued under the
authority of Sections 1006, 2002(a), 3004,
and 3005 of the Solid Waste Disposal
Act, as amended by the Resource
Conservation and Recovery Act of 19786,
as amended, 42 U.S.C. 6905, 6912(a),
6924, and 6925.

1I. Structure of Subtitle C

Subtitle C of RERA creates a “cradle-
to-grave” management system assuring
that hazardous waste is safely stored,
treated or disposed. Subtitle C creates a
manifest system which is designed to
track the movement of hazardous waste.
Under regulations established by the

Administrator of EPA, hazardous waste _

generators and transporters, as well as
owners and dperators of hazardous
waste treatment; storage and disposal
facilities are required to discharge
certain responsibilities that insure the
effective’ operation of the manifest
system. In addition, owners and
operators of treatment, storage and
disposal facilities must comply with
standards that “may be necessary to
protect human health and the
enyvironment,” which are established by
EPA under Section 3004 of RCRA. These
standards are generally implemented
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through permits, issued by EPA or
authorized states, to owners and
operators of hazardous waste treatment,
storage and disposal facilities.

Section 3004 standards become
effective 6 months after their
promulgation by EPA. Under Section
3005(a), on the effective date of the
Section 3004 standards, all treatment,
storage and disposal of hazardous waste
is prohibited except in accordance with
a permit which implements the Section
3004 standards. Recognizing that not all
permits would be issued within six
months of the promulgation of Section
3004 standards, Congress created

- “interim status” in Section 3005(e) of

RCRA. Owners and operators of
existing hazardous waste treatment,
storage and disposal facilities who
qualify for interim status will be treated
as having been issued a permit until
EPA takes final administrative action on
their permit application. Interim status
does not relieve a facilify owner or
operator of complying with Section 3004
standards. The privilege of carrying on
operations in the absence of a permit
carries with it the responsibility of
complying with appropriaté portions of
the Section 3004 standards (contained in
40 CFR Part 265).

To implement the various sections of
Subtitle C EPA has issued several sets
of regulations:

Part 260: Hazardous Waste Management
System: general

Part 261: Hazardous Waste Management
System: Identification and Listing of
Hazardous Waste

Part 262: Standards for Generators of
Hazardous Waste

Part 263: Standards for Transporters of
Hazardous Waste

Part 264: Standards for Owners and
Operators of Hazardous Waste Treatment,
Storage and Disposal Facilities

Part 265; Interim Status Standards for
Owners and Operators of Hazardous
Waste Treatment, Storage and Disposal
Facilities

Parts 122-125: Consolidated Permit
Regulations (including permit regulations
for hazardous waste facilities)

II1. Status of the Subtitle C Rulemaking

The development of the hazardous
waste regulations has been one of the
most complicated mlemakings EPA has
ever attempted To give the reader an
appreciation of the context surrounding
today's promulgatxon it is.useful to
summarize EPA’s rulemaking efforts of
the last year:

1. Section 3010 Notice—This Nétice
was issued on February 26, 1980.

2, Part 260—This portion of the
regulation, which includes general
definitions used in the regulations and
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procedures for petitioning EPA, was
promulgated on May 19, 1980.

3. Part 261—Part 261, which defines
through lists and characteristics the

wastes which are considered hazardous |

under the program, was first
promulgated on May 19, 1980. Many of
the listings of wastes in the May 19
rulemaking were in “interim final” form,
Final versions of those listings were.
completed in regulations issyed on
November 12, 1980 (45 FR 74884-74894)
and November 25, 1980 (45 FR 532-
78544). Another “interim final” and
proposed list of hazardous wastes was
issued on July 16, 1980 (45 FR 47832-
47836). Additional amendments have
been made to Part 261 to clarify issues
raised by the May 19 regulations and to
resolve problems concerning specific
waste listings.

4, Parts 262 and 263—Portions of Part
262, which contains standards for
generators of hazardous waste, and Part
263, which contains standards for
transporters of hazardous waste, were
issued on February 26, 1980 (45 FR
12722} The remainder of Parts 262 and
263 were promulgated in the May 19,
1930 set-of regulations, Additional
modifications have been made to those
regulations to clarify issues raised in the
May 19 regulations.

5. Part 264—Portions of the Part 264
regulations, the standards applicable to
owners and operators of hazardous
waste treatment, storage, and disposal
facilities, were issued on May 19, 1980.
Specifically Subparts A (General), B
{General Facility Standards), C
(Preparedness and Prevention), D
{Contingency Plan and Emergency .
Procedures} and E (Manifest System,
Recordkeeping and Reporting) were

- issued at that time. In that package,
§ 264.12 (Required Notices) was issued
in “interim final” form. All of the other
264 Subparts were issued in final form,

6. Part 265—0On May 19 EPA .
promulgated regulations applicable to
facilities operating under interim status.
Specifically it promulgated Subparts A
(General), B {General Facility
Standards), C (Preparedness and
Prevention), D (Contingency Plan and
Emergency Procedures), E (Manifest
System, Recordkeeping and Reporting),
F (Ground-Water Monitoring), G -
{Closure and Post-Closure), H (Financial
Requirements), I (Containers), J {(Tanks),
K (Surface Impoundments), L {(Piles), M
(Land Treatment), N (Landfills), O
(Incinerators), P {Thermal Treatment), Q
(Chemical, Physical and Biological
Treatment), and R (Underground
Injection). Some subsections were in

+ final form while others were in “interim
final” form.

Two major proposed rules
accompanied the May 19 set of
regulations. One proposed significant
additions to Subpart H, the financial ~
responsibility requirements, while the -
other proposed significant additions to
Subpart R, the requirements for

- underground injection. The proposed

rules would have madified both Parts
265 and 264.

7. Parts 122-125—The Consolidated
Permit Regulations, which set forth the
permit regulations for several EPA -

programs including the hazardous waste -

program, were issued on May 19, 1980,
All portions of those regulations
affecting the hazardous waste program .
were issued in final form,

IV. Scope of Rulemaking »
The regulations that EPA is issuing

\ today comprise additions to Part 264.

Subparts G-L are also being added to
Part 264 for the first time. Location
standards are being added to Subpart B
of Part 264 as well. All the 264
regulations are bemg issued in “interim
final” form.,

Limited changes are being made to
Part 265. Subpart H of Part.265 is being

- modified to accord with the Part 264

financial requirements. These
modifications to Part 265, Subpart H are
“interim final”. Certain elements of Part
265, Subpart G were issued as “interim
final” in the May 19 regulations. Some
modifications based on comments are
being nade today, again on an mtenm
final basis.

EPA is not finalizing any of the

" “interim final” portions of the Part 265

regulations. Moreover it is not yet
adding Subparts F, M, N, O,P, Qor R to

" Part 264. The following chart

summarizes the status of the various
portions of Parts 264 and 265, based on
the May 19 regulations, the regulations
1ssued today, and recent amendments.

Regulatory Status
Part 264—General Standards b

. - Action

Subpart Section Action date
. Y— - ] 5719/80
. 11717780
. 11/19/80
264.3 5/19/80
264.4 5/19/60
Busecsceme. 264.10 5/19/80
264.11 5/19/80
264.12 5/19/80
26413 5/19/80.
264.14 [ 377171 -  5/19/80
264.15 | 1171 VA - 5/19/80

Amendad e -
284.16 FiNaleememcesermessreennees 5719780
284.17 Interim Final,..mmemme csesrsrermss —
: 284.18 Interim Final... eeorenserormsnsers

Cneimerennere 284,30 2" PR

5119/80
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Regulatory Status—Continued

- Part 264—General Standards
Subpat  Seclion Action Acton .
264.31 FINAlcccssnsossssuesosmsnonn  5/19/E0
264.32 Final 5/19/80
264.33 Final., eenesmneee  S/19/E0Q,
264.34 Final. svossssssnsenes  8119/E0
264.35 FIN2l ceerressrrorrssrsssmeenes 5719780
264.36 Fina) 5/19/80
Reserved
264.37 FHI2) crrensecrssscssssmmasonmen  5/19/80
Dnseosesnasenss 264.50 FiNE ceuseosersosmerssntosmesnn  5/19/80
264.51 FNal ccvcsseormsassssseosees 5719780
<64.52 Final. . 5/18/80
264.53 Final e 5719780
264.54 Final 5719/e0
264.55 | 3771 S T 4 | T/ 1
264.56 Final 5/18/€0
Amended
| S 264.70 Final... 5/19/80
264.71 [ 311 p— 5/19/80
264.72 Finz} 5719/80
264.73 Final ssrerme  5/19/E0
Amended
264.74 Finat e - 5/18/80
264.75 Final.... 5/19/80
_Amended
264.76 FINalvusemssssssrmesmiees  5/19/80
264.77 FiNal cessmmsrimemmmsessesen 5/ 19780
Amended
i I——1- % ) ] Interim Finzl
264.111 Interim Finzl
264.112 - fhterim Final
264.113 Interim Final
264.114 Interim Final
264.115 Interim Fin2)
264.116 Interim Finel e e,
264.117 Interim Finel e,
264.118 Interim Finalcm e
~ 264.119 Intertm Fine)meeecen
264.120 Intesim Finzl oo trrermarseene
Hevnrosseesne 264,140 Proposed 5/19/80
Interim FINE) s roresssmssemmrsesssn
264141 Proposed, 5/19/8
TN FINE) e eeeecsasorss socsressossmmontenss
264.142 fnterdm Fina) S
264.143 Propoged wmwmemmennwe  5/19/80
11S5iM FINA) esnsesssose corrrssrmmenssstnses
T 264.44 Interim Fingl
264.45 Progosed wammanmenew 5719780
Interim Finel [T
264146 Proposed memmemnommas  5/19/80
tn*erim Final SIS
264147 Proposed memeeerme  5/18/80
. nterim Final. S—
264.148 Interim Fingl areesssrermsnasssns
264.149 Proposed 5/18/80-
Interim Finz} ST
"264.150 Interim Finzlacessecs s eesnsresnsotesns
264.151 Interim FiNGl e e cesssnessssarssssnss
| Jooe— - 264.170° tnferim Fin2) e
264171 _Interim Final ovessoamssnesraase
264.172 Herim FINal o cossesssmssemasssese
264.173 Interim Final
264.174 Interdm Finaluae.
264.175 Interim Final ree sesersmsemremssseense
264.176 Interim Final o tmrrerassss
264.177 Interim Final
264.178 Intesrim Fingl metererensamecessen
[L P 264.190 Interim Fina) searessommasasses
264.101 Interim Final vnsmn serensessamsrsssaons
264.192 Interim Final asesssssemsaesrasnts
264.184 Intesim Final
264.197 Intesim Final tormatssaristesntos
264.198 Interim FING) s monesomss srssmesssossestusases
264.199 Interim Final
264.200 Proposed
Komsormen 264.220 Interim Final
264.221 Intetim Final., cvstramessnesasrnase
264222 Interim Final
264.223 Intesim Final coroseesnrmsamanse
264226 1nterim FIN2l veeemme s cosseramsssmonsoses
264.227 interim Flnat earas s erammensenss
264.228 Interim Final v emmmmssmsssossosssses
264229 Interim FiNalima e cscssmmssssonsmass
264.239 INterim FIa ceemesssess crmsssssssssssssnsss
| I— 264.250 IN2E0M FIN2 cosmeressrms sormosovsemsmessases
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Regulatory Status—Continued Regulatory Status—Continued
Part 264—General Standards Part 264—General Standards
Subpart  Section Action Action | Subpart  Section Action Action
264.251 INEAM FIalcowvversersonssocaronsrsscmeoss 265.171 5/19/80
264.252 EROAM FINalcrarserrasessossrassmmsscnmm 265.172 5/19/80
264.253 IORCAIM FINGY seerrsrsasrees smmrrsssnsasssses 265.173 5/19/80
REe | B e
TOROS SoR—— N
{b+0) * 265.177 al . 5/19/60
264255 Interim Final J 265.190 . 5/19/80
264.266 Interim Final... - 265.192 . 5/19/80
264,257 Interim Final.... 265.193 . 5/19/80
264258 Interim Final......c... . ggg.:gzg; Fial counmescsesssrssessmmenere 5119760
Regulatory Status 265.197 5/19/80
265.198 5/19/80
Part 265—Interim Status Standards 265.199 5/19/80
K 265.220 5/19/80
Avvvsreenenes 265.1 11— 5/19/80 2222% Emnﬁ ............. e gﬂg%
AMeNded .omcaes 11717780 I8 eosreecnssnsassssrnsssnnn
AMRNAR ceeereesnsrracssrne 11/19/80 265.225 FiNal vecsrmssssssssssssnscone 5719780
2654 5/19/80 265.225 Fifal eeeeeereesssrme e 5719780
B 265.10 5719/80 265228 Interim Final . 5/19/80
265.11 5/19/80 265.229 Final... 5/19/80
265.12 5/19/80 265.230 Final..coonssesssnee essssrecnenes 5119780
265.13 5719780 | Lewseorseme. 265.250 [ 37251 p— 5/19/80
265.14 5/19/80 265.251 Interim Final. 5/19/80
265.15 5/19/80 265.252 Interim Final ..o 5/19780
265.16 5/19/80 265.253 gﬂacim :nal wemsesesrrers 5119780
17 5/19/80 265.254 fOpOS
[ — %:1;0 5/19/80 265.256 Intefim Final e 5/19/80
* 26531 5/19/80 265.257 Interim Finalummme.  5/19/80
265.32 5719780 | Moo, 265270 Final vecssssessssssssssosseee 5719760
265.33 5/19/80 265.272 Interim Final. 5/19/80
26534 5/19/80 265.273 Inteim Final..ccceesrnnere. 5719780
265.76 5/19/80 265276 Interim Final.cceseee  5/19/80
265.77 5719780 265.278 Interim Final...cevenee 5719780
D 265,50 5/19/80 265279 Finala..cuiscssssssassssnse . 5/19/80
26551 5/19/80 265280 - Interim Final .. 5/19/80
26552 5/19/80 265.281 - Fil coeeemssesesssesmsseeones 5719780
265.53 5/19/80 265282 Final..cnccomsssssessrnnns 5719780
265,54 5/19/80 Nevcosrrenrnenee 265.300 | 5111 S s 5719780
265.55 5/19/80 265.302 FINA civerrecrsesmessonssssanenss  5/19/80
265.56 5/19/80 265.309 Final coemsasnresensnse  5/19/80
E. 265.70 5/19/80 's’ggg}g Interim Final e gﬂg;gg
265.71 5/19/80 :
265.72 5/19/80 265.313 5/19/80
265.73 5/19/80 265.314 5/19/80
265.74 5/19/80 265.315 5/19/80
265.75 5/19/80 O.cvvetenees 265.340 5/19/80
F . 265.90 Interim Finalvooeonne. 5719780 265.343 lnterfm Finalecusenes  5/19/80
265.91 Interim Final...oe.o... -~  5/19/80 2223335 :n:eqm 5’"&' P — gﬂg;%
265.92 Intefin Finalummeees  5/19/80 nterim Final
265.93 Interim Finaleeeeoeeeeres  5/19/80 P %g% Lgtear;'m 1, JROR—— g;}g;gg
265.94 * Interim Final... 5/19/80 R 1115 ——— —
[c—- %} (1] FiNal scursressasecssssssssssssssses  5/19/80 265.373 Interim Final e 5/19/80
285.111 nterim Final .. 5/19/80 265.375 Interim Final..ouen. 5719780
Final 265.377 interim Final.mee.  5/19/80
265.112 Intefim Final s 5/19/80 2‘2§55§g; :n:enm ll:j::ll [E———— gﬂg%
Amended... 10/30/80 Nterim Final e
Amended . Queveeeerrrrs 265.400 5/19/80
265.113 Interim Finalzuvn.  5/19/80 ggg-zg; gﬂg%
Ameanded . R
265.114 Final 5/19/80 265.403 5/19/80
265.115 FiN@) oemrersorersssrrasareses 5/19/80 265404 5/19/80
265.117 fnterim Final.ueoemseemres 5/19/80 265.405 5/19/80
265.118 tnterim Fifal e 5/19780 2€5.406 5/19/80
265.119 [ /7 T-7/-" B I B 265.430 5/19/80
Proposed eanernaorssoresases
Amendment.
265120 el e 5/12/80 EPA had hoped to issue today Part 264
R ment. ~—-==-=_| standards for all of the major hazardous
Huvrrrrreeres 285.140 e 5719780 | waste management options. )
265141 5/19/80 | Unfortunately EPA has not been able to
265.142 . snaseo | do so for several reasons. First, EPA’s
265.143 10/3060 | limited resources have been severely
' 77 | taxed by its efforts to implement the
265.144 i‘ff'a;;a'““' —— 13;;3533 existing regulations, Many States have
265.145 s e/10750 | Deen seeking “interim authorization” to
i implement the hazardous waste program
265146 Proposed.....——.  8/J8/80 | yyithin their borders. (See 45 FR 33386
Hueee 265147 Proposed....... sr1e/e0 | for an explanation of interim
265.148 ::{:22 l‘:_'m mmmmmm —- | authorization under RCRA). Review-of
265.149 Proposed....... ~“&noreo | State applications and assisting the
265.150 :":enjm ?E-mmm-mmm-m States in the development of their
265.151 S | programs has proved to be a time- -
Lescmrrnms 265.170 Fintal e s/19/60 | consuming task for EPA. Moreover EPA

HeinOnline -- 46 Fed. Reg. 2805 1981

has had to devote substantial resoiirces
to explaining the complexities of the
hazardous waste program to the public.

Second, EPA has had to face
substantial legal challenge to its existing
program, Approximately 52 petitions for
review were filed on the May 19
regulations by various corporations,
trade associations and environmental
groups. Preliminary discussions with the
petitioners have indicated that they may
wish to negotlate modifications to some
of the Part 265 regulations, particularly
those involving some of the land
disposal regulations. EPA has not yet
decided to-make any changes in Part 265
as a result of discussions with the
petitioners. However, EPA is willing to
explore with the petitioners, at least for
some reasonable time period, the issues
and regulatory options which they might
suggest. Under these circumstances EPA
believes that it should temporarily delay
final promulgation of those Part 265
regulations, and the analogous elements
of Part 264, that might be affected by the
negotiations with the petitioners. This-
avoids the prospect of promulgating
final regulations now which might have
to be modified a few months later in
further rulemaking.

Third, several of the Subparts which
have not been included in today’s
promulgation will be affected by the
Agency’s decisions on the use of the
“best engineering judgment” (BEJ)
approach to hazardous waste permitting
under RCRA. As indicated in the
Preamble to the May 19 regulations (45
FR 33166), the BEJ approach is, in part,
an effort to make EPA’s regulations

‘more adaptable to the wide range of

wastes and management scenarios
subject to the hazardous waste program.
Essentially the BEJ approach relies on
basic performance standards and a set
of relevant technical factors that relate
to those performance standards.
Permitting authorities (EPA or the
States) would then use these
performance standards and technical
factors as a structure for exercising their
discretion on the acceptability of
particular facilities, based on a thorough
knowledge of the wastes managed at the
facility, the facility design and the
environment in which the facility is
located.

In developing its regulations EPA is
considering the use of several types of
performance standards that will guide
the BEJ analysis. For example, the
Agency may use operational
performance standards {e.g. 99.99%
destruction and removal efficiency for
organic constituents in incinerators),
specific ambient health and
environmental performance standards
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(e.g. assuring maintenance of water

quality levels contained in the National

Interim Primary Drinking Water
Regulations in the ground water
downgradient from a land disposal
facility), and non-narrative health and
environmental performance standards
(e.g. assuring no adverse effects on
human health due to carcinogenicity,
acute toxicity or mutagenicity).
Currently EPA intends to employ a mix
of these types of performance standards,

On October 8, 1980 EPA published a
Supplemental Notice of Proposed
Rulemaking (45 FR 66817-86823), which
outlined its intended BEJ approach for
assuring ground water protection at land
disposal facilities: EPA received over
. 100 comments on the Notice, many of
which raised substantial objections. In
order to fully analyze and address the
issues raised by those comments, EPA
will have to take more time to )
promulgate the land disposal
regulations, Moreover the Agency is
currently considering whether to
propose the key elements of these BEJ
regulations.

Due to these considerations EPA
decided to focus its limited resources on
promulgating those portions of the 264
regulations which were not substantially
affected by the pending litigation and
the development of its BE] strategy for
land disposal. This approach allows for
careful consideration and efficient
promulgation of the remaining
standards. At the same time this
approach allows for the prompt
permitting of a large number of
hazardous waste management facilities,
EPA estimates, for example, that there *
are over 13,000 facilities that store
hazardous waste, Such facilities can
begin to receive permits once the
regulations promulgated today become
effective.

EPA will make every effort to finalize
the remaining portions of the Parts 264
and 265 regulations as soon as possible.
As part of its finalization of the interim
final portions of Part 264 that are issued
today EPA will also finalize the Part 265
analogs of those provisions. The next
major portion of the Part 264 standards
will be the incinerator standards
(Subpart O). EPA intends to issue those
‘regulations in January of 1981. The land
disposal regulations will be proniulgated
some time thereafter. At this time EPA is
considering proposing the key elements
of the BEJ land disposal regulations i in
January as well

In its rulemaking on the hazardous’
waste regulations EPA has provided
many opportunities for public comment,
EPA will be responding to the major
comments received on those proposed-
- hazardous waste regulations of

December 18, 1978 (43 FR 58982-58016)
that concerned the Subparts being

‘promulgated today. In addition EPA has

responded to spme of the commnients
submitted on the interim final portions
of the Part 265 regulations issued on
May 19. Such’'comments are discussed
when they-are directly related to
decisions made on the Part 264
regulations.

V. Effect on Permitting

Once the regulations promulgated
today become effective EPA will be able
to issue permits for many hazardous
waste management facilities.
Specifically EPA, or authorized states,
will be able to issue permits to owner
and operators of container, tank, surface
impoundment and pile facilities. In
keeping with § 122.9 of EPA’s
Consolidated Permit Regulations, EPA
will generally issue 10 year permits for
these facilities. However, in appropriate
situations the Director may establish
shorter term permits. As will be
discussed later, EPA expects that the
regulations being issued today will be
undergoing substantial refinement in the
next few months, Modifications which

_-are made promptly will be used as a

basis for setting conditions in the first

‘round of permits.

‘While these regulations will allow
EPA to issue permits for most container,
and tank, and many surface
impoundment and pile facilities, certain
limited types of storage facilities will
not be covered by these regulations. For
example, Section 264,190 excludes
covered underground tanks from these
regulatlons. As will be discussed later,
EPA is seeking further information on
this type of storage facility and thus is
not ready to regulate such facilities at
this time, Therefore no permits may be
issued to such facilities until that  _
component of the tank regulations has

> been issued.

In the case of surface impoundments
and piles, the regulations give a choice
to the permittee. Where impoundments
and pilesare to be used for “storage,”
namely the holding of waste for a
temporary period, the permittee may
seek and obtain a permit under the
regulations issued today. Likewise EPA
may call up and act on a permit for
storage surface impoundments or piles

ander these regulations. However, if the

permittee intends to leave the waste in
place at closure, the facility must be
treated for regulatory purposes as a

"+ disposal facility. For the reasons

discussed earlier, EPA is not yet ready
to issue its BEJ Standards for land
disposal. Therefore, permits for surface
impoundments and piles which
discharge or that are not emptied at
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closure will have to await finalization of
the remainder of the surface
impoundment regulations.

EPA intends to issue the remairing
portion of the surface impoundment and
pile regulations as soon as possible, and
it does not expect that the delay will
present undue hardship for the regulated
community. Owners and operators of
new facilities will be able to receive
permits allowing storage of hazardous .
waste for up to ten years. Those
facilities which will eventually be
seeking permits under the land disposal
regulations can seek short-term permits.
Moreover existing facilities that have -

- properly qualified for interim status will

be able to continue to operate providing
that they comply with the interim status
standards. Owners and operators of
such facilities who intend to use their
surface impoundments and piles for
storage may receive a permit under
these regulations. Those owners and
operators who will be using existing
surface impoundments and piles as the
ultimate repositories of hazardous waste
will be allowed to continue operation
(providing that they comply with interim
status standards) until the land disposal
standards are promulgated.

It should also be pointed out that the
regulations being issued today do not
distinguish between new and existing
facilities. While EPA clearly has
authority to make such a distinction in
setting Section 3004 standards, EPA
does not believe that it is appropriate to
distinguish between new and existing
storage facilities. As will be discussed
later, EPA believes that all storage
facilities should be designed to
essentially contain hazardous waste
constituents. Disposal facilities may be
regulated in a somewhat different
manner; however, and it may be
appropriate to draw distinctions
between new and existing facilities in -
that context.

VI Regulahon of Storage and Treatment” -
Facilities

Subparts I-L of these regulations
establish the requirements for container,
tank, surface impoundment and pile .
facilities, the principal facilities used to
store hazardous waste.

-As indicated in Section 1004(33) of
RCRA,

The term “storage”, when used in
connection with hazardous waste, means the
containment of hazardous waste, either on a
temporary basis or for a period of years, in
such a manner as not to constitute disposal of
such hazardous waste.

In defining the term storage in the
regulations EPA emphasized the manner
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in which the waste is managed. EPA
defined “storage” in § 260.10(a)(66) as

the holding of hazardous waste for a

temporary period, at the end of which the

hazardous waste is treated, disposed of, or -
. stored elsewhere.

EPA believes that this is an
appropriate way to define storage for
purposes of the hazardous waste
management program. This definition
focuses on how the owner or operator
intends to use the facility. Knowing
whether the facility will be used to hold
the waste for a set period of time or
whether it will be used as the ultimate
repository of the waste is a basic
element of sound waste management.
EPA believes, therefore, that this
definition directs the owner or )
operator's attention toward a key factor
that can and should be known about the
facility at the time of permit issuance.

The reasonableness of this approach
is demonstrated by contrasting it with a
definition that uses the environmental
effects of the facility as a means of
distinguishing between storage and
disposal. Disposal is defined in Section
1004(3) as

* * * the discharge, deposit, injection,
dumping, spilling, leaking, or placing of any
solid waste or hazardous waste into or on
any land or water so that such solid waste or
hazardous waste or any constituent thereof
may enter the environment or be emitted into
the air or discharged into any waters,
including ground waters.

The definition of storage in Section
1004(33) specifically indicates that
storage is “containment * * *insucha
manner as not to constitute disposal of
such hazardous waste.” These
definitions pose the question of how to
classify a storage facility which leaks,
causing disposal of hazardous waste.
For example, is a leaky container a
storage facility that violates its storage
requirements or has it suddenly been re-
defined as a disposal facility?

EPA believes that the definitions of
storage and disposal facilities for
purposes of Subtitle C permitting should
not depend on whether the facility does
in fact leak. Such a distinction would
not be useful in determining what kinds
of requirements should be placed in an
initial permit for the facility. The
question of whether a facility will leak
depends on the conditions placedina
permit, and it would be impossible to
know before such conditions are
established whether leakage from the
facility would occur. Thus it is more
appropriate to focus on how the owner
or operator intends to manage a facility
(i.e., either to hold the hazardous waste
for a temporary period, prior to
treatment, disposal or storage

elsewhere, or to permanently hold the
waste at the facility) when establishing
its status for hazardous waste facility
permitting.

A. Regulatory Approach to Storage

Once it is clear what distinguishes
storage facilities from disposal facilities
it is necessary for EPA to formulate a
regulatory strategy for storage facilities.
After further consideration of the
information available to it, EPA has
decided that the requirements for
storage facilities should be aimed at
containment of the hazardous waste
during the storage period.

This approach is an outgrowth of a
general policy which EPA believes is
appropriate for the storage, treatment
and disposal of hazardous waste, EPA
believes that it is unwise fo allow the
uncontrolled release of hazardous waste
constituents into the environment.
Certainly the entire structure of the
hazardous waste program under RCRA
reflects a Congressional intent that the
general random release of hazardous
waste constituents into the environment
must be curtailed. The entire thrust of
the “cradle to grave” manifest system
and the permit program for storage,
treatment and disposal facilities

_ indicates a Congressional intent that the

Indiscriminate release of hazardous
wastes, which has characterized so
much of hazardous waste management
in the past, would no longer be
tolerated. Under this scheme significant
releases of hazardous waste would only
occur under coniralled conditions where
the facility owners and operators, EPA,
the states and ultimately the public
could be assured that human health and
the environment would be protected.
Thus where such releases are inevitable
the hazardous waste program would
assure, through facility design, operating
conditions, monitoring provisions and
emergency response measures, that only
those releases which the environment
can safely accommedate would be
allowed.

The implications of this philosophy for
regulation of storage facilities becomes
clearer after considering some of the
characteristics of these facilities. First,
by definition, wastes are held at storage
facilities only temporarily. Secondly, -
there are a great number of storage
facilities. Third, waste storage facilities
are often adjuncts to other types of
industrial facilities which are not
primarily engaged in waste management
activities.

Under these circumstances, EPA
believes that, as a national policy,
owners and operators of starage
facilities can more easily comply with a
containment philosophy than properly
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implement the complex design,
operational, monitoring and response
permit conditions which will be
necessary to responsibly manage
controlled releases (e.g., as a result of
proper disposal) of hazardous waste
into the environment. Similarly, EPA can
more easily implement a regulatory
program for storage which requires
containment than a program which
requires analysis of risk of releases from
thousands of storage facilities.

Since storage facilities are often
ancillary to the main activity at a
facility and are often temporary in
nature, it cannot be expected that the
owner or operator has sufficient
knowledge to assure that any releases
from the facility will be properly
controlled now and in the future,
Moreover, it would be inefficient for an
owner or operator to commit the
resources necessary to achieve such
assurance in most cases for simple
storage activities.

Likewise EPA is well aware that the
available scientific resources (expertise,
equipment, etc.) that are necessary for
sound hazardous waste management are
quite limited. Thus the best use of
available resources requires that EPA
limit the number of site-specific
situations where a release of hazardous
waste constituents would be allowed
under controlled conditions.

Thorough analyses of hydrogeologic
environments and of how particular
wastes migrate in those environments
simply cannot be done at every storage,
treatment and disposal facility in this
country. Wholly apart from the question
of administrative convenience in
permitting, an attempt to perform such
analyses at all such facilities would
spread the available resources for
analysis and management too thin,
forcing facility owners or operators, and
EPA to compromise on the care with
which such analyses are done.

EPA, therefore, concludes that the )
question of whether controlled releases
are allowed should only be considered
when such releases are inevitable, such
as releases from disposal facilities (e.g.,
landfills) and, air emissions (from
treatment facilities). Responsible use of
available scientific resources requires
that some limits be placed. EPA believes
that it is appropriate to preclude
management of controlled releases at
storage facilities because of the large
number of those facilities, the relative
lack of knowledge about hazardous
waste management among many owners
and operators of such facilities, the
substantial likelihood that the owner or
operator has not made a long-term
commitment to the management of that
facility and the feasibility of containing

N



i

This information is reproduced with permission fr'om HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

Federal Register /. Vol. 46, No. 7 / Monday, January 12, 1981 / Rules and Regulations

2808

wastes which are held only temporarily,
Therefore EPA has concluded that the
requirements for storage facilities
should be aimed at containment of the
waste for the term of storage.

However, air emissions cannot
cuirently be completely contained at
most storage facilities, Air emissions
from storage tanks holding certain types
of waste are not technologically
avoidable. Venting is often necessary
for example to prevent pressure build

. up. (However, in some cases, even these

2

emissions can bé controlled. Elsewhere
in today's Federal Register, proposed

§ 264.200 would grant the Regional
Administrator authority to impose
appropriate requirements to control air
emissions.) Similarly, the Agency has to
date been unable to develop a
successful strategy to control air
emissions from volatile wastes in
surface impoundments. (See 45 FR
33168.) Again, some air emissions from
some waste piles are probably
unavoidable, although these will be
minimized through compliance with

§ 264.251, promulgated today.

The containment approach used in the
storage regulations, therefore, focuses
on prevention of releases to the soil and
to ground and surface waters. This -
approach is not mandated by the
mention of the word “containment” in
the statutory definition of “storage,”
although that definition certdinly
indicates that EPA’s regulatory
approach for storage is consistent with
the Act. EPA, however, could have -
taken a different regulatory approach to
storage facilities, just as it could have
established a containment approach for
disposal facilities, Ultimately, then,
EPA’s selection of the containment
approach, embodied in the regulations

* issued today, is based on a policy

decision about how best to accomplish
the statutory goal of protecting human
health and the environment.

The containment strategy for storage
devices, (container storage, tanks, piles,

" and surface impoundments) has been

translated into a regulatory approach
which requires a primary containment
device designed to prevent leakage and
overflow as long as the wastes will .
remain there, An inspection program is .
also required to monitor deterioration in
the primary containment system so that
repairs or replacement can be made -
befora release of any contents to the-
environment; or failing that, to detect
leaks before they become major or
result in significant contamination.
Thirdly, where the primary containment
devices are easily damaged and/or
where inspection is difficult, secondary
containment devices have been

*

required. The specific requirements vary
for the various facility types, i.e., tanks,
piles, etc. These are discussed in detail
later in this Preamble,

The reader should note that EPA does
not assert that surface impoundments
and piles cannot be used for ~
(permanent) disposal rather than
(temporary) storage. EPA will soon be
proposing regulations that would allow
such disposal facilities to be permitted,
where appropriate, based upon the
detailed analyses and subject to
stringent requirements appropriate to
disposal facilities.

B. Regulatory Approach to Treatment

The facility specific regulations
promulgated today cover not only

. storage operations, but also many

treatment facilities. Treatment
operations are defined in RCRA Section
1004(34) as follows:

e & %

any method, technique, or process
designed to change the physical, chemical, or
biological charaéter or composition of any
hazardous waste so as to neutralize such
waste or 8o as to render such waste
nonhazardous, safer for transport, amenable
for recovery, amenable for storage or reduced
in volume * * * . .

The statutory definition of treatment
does not depend on whether hazardous
wastes are held at the facility only
temporarily prior to treatment, disposal,
or storage elsewhere, or whether they -
are permanently retained on site. Thus a
surface impoundment used to treat
hazardous waste would be a storage
facility if all hazardous wastes (which
may include treatment residues or
sludges—see § 261.3(c)(2).is removed
from the site at closure. If all hazardous
waste is not removed, the impoundment
would be a disposal facility. A similar
analysis pertains to those waste piles in
which ireatment may occur. Thus, a
determiration that a facility is a
“treatment” facility is not relevant to a
determination of whether it is, on one
hand, a storage facility, or, on the other
hand, a disposal facility. Rather, the
criteria outlined earlier in this preanible
determines whether a treatment facility
is a storage or disposal facility. If a tank,
waste pile, or surface impoundment
used for {reatment meets the regulations
definition of storage, it is a storage
facility and may be permitted under Part
264, subpart J, K, or L.

Treatment facilities subject to the"
storage requirements may present

" hazards which either do not occur or
occur less frequently at storage

facilities. Some of these hazards
(emissions, ignition, or reactions) are
regulated under § 264.17, which requires
certain precautions to be taken to
prevent uncontrolled releases. EPA is

developing additional standards for
chemical, physical and biological (C/P/
B) treatment (Part 264, Subpart Q)
facilities; some or all of which may be
applicable to treatment in tanks, waste
piles, and surface impoundments.
However, the storage standards in Part’
264, Subpart ], X, and L provide baseline
protection (through the storage
containment philosophy) to prevent
releases to the soil and ground and
surface waters.

VI, Analysis of Rules

The following sections of this
Preamble consider the major issues and
present the rationale for the specific

. regulations promulgated today. These

are arranged in a section-by-section
sequence for reference ease.

A. Subpart B—General Facility
Standards; Subpart C—Preparedness
and Prevention; Subpart E—Manifest .
System, Recordkeeping, and Reporting

Subpart B of Part 264 contains general
requirements for waste treatment, -
storage, and disposal facilities including
requirements regarding identification
numbers, required notices, waste
analysis, security at facilities, inspection
of facilities, and personnel training.
Subpart B of Part 265 contains
comparable interim status standards for-
those facilities."The general
requirements contained in Part 264 were
promulgated in final form on May 19,
1980 with one exception; § 264.12
required notices.

The May 19, 1980 Part 264 regulations -
did not include standards for location of
facilities, and those standards are being
promulgated today on an interim final
basis. In addition, the May 19, 1980
regulations included only partial
standards in Part 264 for managing
ignitable, reactive and incompatible
wastes (§ 264.36). Those standards are
being promulgated today (moved from
§ 264.36) in § 264.17 and expanded. The
expansion incorporates provisions from
§ 265.17(b) as promulgated on May 19,
1980. Those standards are also
promulgated on an interim final basis,

In addition, the Agency is today
promulgating a number of interim final
amendments to Part 264, Subparts B, C,
and E, which conform to the additional
standards being promulgated today in
Subparts G, 1, I, ], X, and L. These
amendments are as follows: -

* A new section, § 264.10(b) is being
added which states that § 264,18(b)
(requirements for facilities locating in
floodplains) is applicable to facilities
subject to regulation under Part 264,
Subparts 1, ], K, and L. As additional
facility standards aré promulgated in the
future, the Agency will amend
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§ 264.10(b) when it is determined that
the regulations under § 264.18(b) should"
apply to those new Subparts.

¢ A new section, § 264.13(b)(6) is
being added which requires that waste
analysis plans include the methods
which will be used to meet the waste
analysis requirements for ignitable
waste in § 264.17.

o A comment is being added to
§ 264.14 to direct the reader to
§ 264.117(b) for further discussion of
security requirements during the post-
closure care period.

¢ A new requirement is being added
to § 264.15 which states that inspection
schedules must include at a minimum,
the frequencies called for in the

inspection requirements for containers, -

tanks, piles, and surface impoundments.

¢ A comment is being added to
§ 264.16(a) which refers to a provision of
Part 122, Subpart B, requiring that Part B
of the permit application include an
. outline of the training program at the
facility and how it is designed to meet
actual job tasks.

¢ Section 264.36 is being deleted and
reserved because its provisions are
covered by § 264.17.

¢ A new requirement is being added
to § 264.73 which states that operating
records must include the additional
analysis required by § 264.17 and the
closure and post-closure cost estimates
required under §§ 264.142 and 144.

¢ A new requirement is being added
to § 264.75 which states that the annual
report must include the most recent
closure and post-closure cost estimates
required under §§ 264:142 and 144.

¢ Section 264.77.is being amended to
require that facility closure be reported.

The amendments to §§ 264.73, 264.75,
and 264.77 are made to include
requirements resulting from
promulgation today of Part 264
standards for closure and post-closure.
Section 264.12 is not being finalized
today. It will be promulgated in final
form at a later date.

1. General Requirements for Ignitable,
Reactive or Incompatible Wastes
(8 264.17, § 265.17). Section 265.17(a) of
the Interim Status Standards and
§ 264.36 of the General Standards
required the owner or operator to take
precautions to prevent accidental
ignition or reaction of ignitable or_
reactive waste and protect this waste
from sources of ignition. Section
265.17(b}) also required the owner or
operator to treat, store, or dispose of
ignitable, reactive or incompatible waste
so that it does not ignite or explode, emit
toxic gases, damage the containment
structure or through other like means
threaten human health or the
environment.

The Agency is today promulgating
requirements for ignitable, reactive and
incompatible wastes in the Part 264 -
General Standards (§ 264.17). These
requirements include those previously
promulgated in § 264.36 (identical to
§ 265.17(a)), and those previously
promulgated only in § 265.17(b), but now
included in § 264.17(b) as well. Since the
§ 264.17(a) requirements are identical to
the requirements of § 264.36, Section
264.36 is being deleted and reserved.
The Agency did not include the
requirements of § 265.17(b) in the Part
264 standards promulgated on May 19,
1980 since it was considering developing
a general approach for regulating air
emissions through the permit process on
the basis of the toxicity and
concentration of vapors released.
However, the Agency now realizes, as
discussed below, that much additional
work is necessary before such an
approach will be feasible, and believes
that the § 264.17 requirement will
provide some control over air emissions
(as well as ather hazards) resulting from
treatment, storage or disposal.

A-minor change was made to the
language of § 265.17(b) upon its
incorporation as § 264.17(b). Some
commenters pointed out that § 265.17(b}
was’a “result determinative” standard
in that if a fire or other incident
occurred, the facility was automatically
in violation despite the taking of
precautions to prevent such a fire. In
response to this comment, the language
was changed to require the owner or

. operator to “take precautions” when

ignitable, reactive or incompatible
wastes are stored, treated or disposed.

A new § 264.17(c) was also included.
This section requires that those owners
or operators who must meet the
requirements of § 264.17(a) or (b),
document their compliance. This
documentation may take the form of
references to scientific or engineering
literature or data derived from
experience with similar wastes, in
similar equipment, using similar
processes, under similar operating
conditions. This paragraph replaces
individual requiements in each process
specific section (i.e., tanks, surface
impoundments, etc.). Requiring
documentation will ensure that the
necessary research work is carried out
and makes it clear how the
determinations can be made..

The Agency is promulgating all of
§ 264.17 as interim final and will accept
comments on these provisions. The
requirements of § 265.17 which were
promulgated as interim final on May 19,
1980 will be finalized at a later date.

In the preamble to the Part 265
General Facility Standards (p. 33183},
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EPA asked for comments on the issue of
expanding the classes of incompatible
wastes to include pairs of waste that
when exposed to each other would
mobilize a hazardous waste constituent
thereby increasing the rate at which it
would be leached to groundwater. An
example included placing organic-
solvents in landfill cells receiving either
PCB wastes or organic pesticide wastes,
Another example was the addition of
acidic solutions to neutralized metalic
wastes, resulting in solution of the
metals. )

Commenters stated that a landfill or
surface impoundment equipped with a
liner and leachate collection system
adequately protects the environment
from mobile wastes. Commenters also
stated that organic solvents are
routinely used to clean PCB containing
equipment and this practice is
recognized by EPA’s Toxic Substances
regulations. Commenters also believed
that the suggestion that acid solutions
mobilize metals was too broad since
only highly acidic solutions will
mobilize metals. '

The Agency recognizes these
comments as legitimate concerns.
However, the Agency still believes that
a requirement to limit the mixing of
wastes, when such mixing would
mobilize hazardous constituents, is
necessary in some situations. Although
solubility will not be added to the
determination of incompatible wastes at
this time, the Agency plans to propose
this concept in a modified form at a
future date.

2. Volatile Wastes. The Agency has
examined several alternatives for
defining and controlling volatile waste.
However, attempts to develop a precise
definition of volatile waste or a general
regulatory strategy for its control have
thus far been unsuccessful. Several of
the interim status and general standards
will act to reduce air emissions.
However, the Agency believes that the
control offered by these requirements is -
not sufficiently comprehensive.

The Agency requested comments and
data on the issue of volatile wastes in
the Preamble to the May 19 regulations
(45 FR at 33166). The comments the
Agency received recommended that the
Clean Air Act rather than RCRA be used
for the control of air emissions.

The Clean Air Act (CAA) is not well
suited to the control of volatile
emissions from hazardous waste
facilities. Current CAA regulations
address only a fraction of the potential
emissions from a hazardous waste
facility. The Clean Air Act is oriented
toward control of emissions on a
pollutant-by-pollutant basis. Current
regulations are focused largely on wide-
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spread large volume. pollutants
(particulates, NO,, SO, etc.). In contrast
the pollutants which could be emitted
from hazardous waste facilities are
more numerous and diverse, RCRA
provndes the authority to control >
emissions broadly through performance
standards and direct operating and
design standards. In those cases where
Clean Air Act regulations apply to
storage of volatile wastes, such as the
Standards of Performance for New
Stationary Sources which pertain to
volatile emissions from tanks, EPA will
coordinate its efforts under the two
Acts.

3. Location Standards (§ 264, 18). In
December of 1978 EPA proposed

standards for the location of facilities in

active fault zones, regulatory floodways,
coastal high hazard areas, 500-year
floodplains, wetlands, critical habitats
of endangered and threatened species,
recharge zones of sole source aquifers,
and, for the location of active portions of
facilities with respect to the facility’s
property line. The Agency received
extensive comments on these proposed
standards and has undertaken
additional research. Specific responses
.to comments received and additional .
research-data are available to the public
in the Background Document entitled
40 CFR Part 264, Subpart B—General
Facility Standards, Section 264.18
Location Standards” and accompanying
technical documents,

The hazard which a facility presents -
to human health and the environment
may be increased by locating the facility
in certain areas. The location standards
are designed to reduce these additional
risks. Of the eight location standards
proposed, two were retdined, but in
modified form. These two, seismic
considerations and floodplains, are now
found at § 264.18. Consideration of
coastal high hazard areas is
incorporated into the floodplain
standard where this hazard is known to
exist. EPA is reserving judgment on a
separate coastal high hazard area
standard while it further researches the
need for such a standard. The substance
of three proposed standards—critical
habitats, sole source aquifers, and buffer
zone—is covered under other Federal
environmental statutes, and/or other
requirements of Part 264. A location
standard for wetlands is being deferred.
Considerable protection'to wetlands is
already provided by the Section 404 and
402 Clean Water Act regulations when
combined with the specific facility

“requirements in Section 264. EPA,
‘however, is still considering the
appropriateness of a separate Section
2684.18 wetland standard to cover

situations not regulated by either
Sections 404 or 402. The regulatory
floodway standard is the only proposed
standard that was deleted.

Each of the proposed site location
standards is discussed below. The
discussions include responses to major -
comments, and the rationale for the final
standard, or for deletion or deferral of
the standard.

a. Seismic Considerations
(8 284.18(a)).

Earthquakes present a threat to public
safety and welfare in a significant -
portion of the United States. Damage
and loss of life in earthquakes occur as
a result of surface displacement along
faults (surface faulting), ground motion
(shaking}, as well as secondary effects
of the shaking such as ground or soil
failure. The proposed regulation
addressed the first one of these hazards,
surface faulting. The standard
promulgated today also addresses only
surface faulting.

The proposed standard prohibited
location relative to active fault zones.
The standard which EPA promulgates
today is similar in concept, but more
specific with respect to restricted

“locations relative to faults. It prohibits

the location of new facilities within 200.
feet of faults which have moved in the
recent geologic past, called Holocene
faults. The standard is designed to
protect facilities from such deformation
(i.e., bending and warping of the earth’s

- surface) and displacement (i.e., the

relative movement of any two sides of a
fault measured in any direction) of the
earth’s surface which occur when the
fault moves,

" Surface faulting is a permanent

displacement of the ground surface
along a fault which can take one of three
forms—strike-slip fault displacement,
normal-slip fault displacement, and
reverse-slip fault displacement. Each
form describes a different type of
movement of one side of the fault
relative to the other, and each subjects a
structure to different types of forces,
e.g., compression, extehsion, and .
deformation, as well as displacement,
Displacement along a fault can be
horizontal, vertical, or a combination.of
both and can be on the order of a few

- feet (1-10) to several tens of feet [10—30]

The intersection of the fault with the
earth’s surface is called a fault trace.
Seismically active areas usually do
not contain only one fault, but 'a number
of faults grouped together. These faults
are grouped within a well defined width
or zone. Such a grouping is commonly
referred to as a “fault zone” since it

- consists of a zone (a width} with several

individual faults. The regulation
promulgated today deals with all faults

which have had displacement in time,
Such faults may be found in a fault zone.
The general fault zone usually can be
divided into a main fault zone, a branch
fault zone, and a secondary fault zone.
The spatial relationship of individual
faults in the fault zone has resulted in
this classification system. The main
fault zone contains the main fault (i.e.,
the fault with the greatest displacement,
length, and continuity) and closely
associated faults, The width of the main
zone of faulting has been reported to
range up to 3,000 feet, but in most of the
cases (71%) (reported by Bonilla, 1967)

- the width was less than 1,600 feet and

for half (50%) the width was less than
550 feet. Occasionally, faults diverge
from and extend well beyond the main
zone of faults and are referred to as
branch faults. Secondary faults are
completely separate spatially from the
main fault and sometimes form several
hundred feet to a few miles from the
main fault. Associated with main,
branch, or secondary faults are often
small, subsurface faults evident as fault

_ planes in a geologic investigation. These

planes run parallel to the fault and
typically are considered apart of that
fault. .

Adjacent to the fault rupture is
commonly found a zone of deformation.

.This is an-area where the ground has

been bent or warped as a consequence

. of the two surface planes moving

relative.to one another. Surface
deformation is frequently reported
within a zone of several tens to several
hundred feet wide. Structures located
within this zone are subject to distortion
and are likely to be subject to damage.
Structures located across a fault at the
time of surface faulting will be subjected
to fault displacement. The amount of
and direction of displacement and
deformation will depend upon the type
of fault (strike-slip, normal slip, or
reverse-slip) and amount of
displacement (a few inches or feet to'as
much as 20 feet). At the present time it is
generally not practicable to design most
structures to withstand serious damage
under the stress of surface fault rupture.
Mitigating measures are available for
lifelines (pipelines, electrical lines,
roads, canals, etc.) and earthen
structures (dams, embankments, fills,-
etc.) which must cross a fault subject to
displacement. The best protection,
however, for hazardous waste facilities -
is to avoid faults gubject to
displacement. Consequently, the
regulation promulgated today prohibits

" location of portions of a facility where

treatment, storage, or disposal of
hazardous waste will be conducted
within a distance (200 feet) of the fault.
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This distance typically covers the zone
of deformation.

Standards relative to ground motion
and ground failure have not been
promulgated. Ground motion pertains to
the energy released by the earthquake,
expressed in terms of intensity and
duration, as transmitted through the
ground. Ground motion is fundamentally
different than displacement and
deformation for damage in the former is
only secondarily related to distance
from the fault, Thus the impact that
ground motion has upon structures is a
function of the energy characteristics of
the earthquake as well as the
characteristics of the ground located
between the facility and the epicenter of
the earthquake; and the design of the
structure. A facility may be located
adjacent to or hundreds of miles away
from the displacement fault and still be
damaged by the resultmg ground
motion.

There has been some attention given
to the design of earthquake resistant
structures. Perhaps the most significant
efforts to date have been by the Nuclear
Regulatory Commission, and the study
by the Applied Technology Council
entitled “Tentative Provisions for the
Development of Seismic Regulations for
Buildings” (National Bureau of
Standards, U.S. Department of
Commerce, 1978). However, few data
exist that relate ground motion
dynamics to adequacy of engineering
design for various types of hazardous
waste facilities; Thus, EPA is not
presently prepared to set a ground
motion standard until it can determine
which components of ground motion
(e.g., acceleration, velocity, significant
duration) should be the subject of design
for different operational units (e.g.,
tanks, surface impoundments,
incinerators) at facilities. This requires
an analysis of data on (1) probability of
occurrence of different magnitudes of
earthquakes, (2} types of construction
needed to protect against the different
magnitudes of earthquakes, and (3) the
feasibility and costs of such
construction. Such analysis is needed
for each type of hazardous waste
facility. In order to resolve these
uncertainties, it is apparent that
information from the fields of geology
and engineering which could be utilized
in designing hazardous waste facilities
for seismic considerations must be
gathered and analyzed by the
engineering community.

Because of these uncertainties, EPA
invites public comment on ground
motion issues specifically to include:

(1) What ground motion parameters
should be considered for the full range

of operational units at hazardous waste
facilities;

* (2) What is the magnitude of ground
motion which is critical for the different
operational units found at facilities;

(3) What types of structural designs
would adequately protect facilities at
different magnitudes of ground motion;
and

(4) What are the costs of designing
facilities to withstand earthquakes at
different magnitudes.

Ground failure occurs when the
energy characteristics of an earthquake -
cause a particular piece of ground to
loose its qualities of support. This may
occur in several different forms to
include landsliding, liquefaction,
settlement, and lurching. While the
cause of damage due to ground failure
originates with ground motion, actual
damage to a facility results because of
the failure of the ground in or near the
facility. It is common for earthquake-
triggered landslides to occur as renewed
movements of deposits resulting from
previous landslides. Areas subject to
slope instability and strong earthquakes
could be subject to earthquake-triggered
landslides.

Liquefaction occurs when granular,
essentially cohesionless soils undergo
small to complete losses of their
supporting strength. When the loss in -
strength is low to moderate, partial
liquefaction may cause ground
settlement and associated ground
cracking, However, when liquefaction is
complete, the soil can behave as a fluid,
and catastrophic failures, including-soil
flows and landslides, have occurred as a
result.

Seismic settlement is also typically
associated with cohesionless soil
deposits but can occur in poorly placed
or uncompacted manmade fill. The
strong ground shaking that occurs during
earthquakes will densify loose granular
soils. The rate of the resulting ground
subsidence depends upon the location of
the soil with respect to the groundwater
table. Above the water table, ground
subsidence will occur rapidly. Below the
groundwater table, the pore water
pressures that have developed during
the shaking must begm to dissipate.
before a decrease in soil volume can
occur and, as a result, settlement occurs
at a rate commensurate with the flow of
water from the cohesionless soit layer.

Lurching may be generally defined as
the development of all types and sizes of
irregular ground fractures, cracks, and
fissures associated with ground motion,
settling, and the passage of surface .
wave phases during earthquakes. More
specifically, lurching involves the
seismically induced lateral movement -
and spreading of ground toward a ‘free
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" face,” together with the development of

associated tension cracks in the ground
behind the free face.

As in the case of ground motion, EPA
does not have sufficient data relating
ground failure risks to hazardous waste

facility siting and design. Therefore,
" EPA does not.at present include a

ground failure standard; although the
Agency plans to propose such a
standard in the future. To assist EPA in
this regard, the Agency seeks data on
the various issues relating to a ground
failure standard to include:

(1} Is it necessary to distinguish
between hazardous waste facility types
when Setting a standard?

(2) Should the standard involve a
prohibition from locating facilities in
areas of possible failure or should the

~ standard allow location of facilities in

such areas if properly designed?

(3) What types of ground and soil
conditions are reasonably part of a
standard?

(4) What types of tests would be
definitive for demonstrating
compliance?

Public Comments on the Proposed
Standard

In the proposed rules, EPA prohibited
all hazardous waste facilities from
locating in an active fault zone because
damage to a facility during a serious
earthquake could not be prevented with

" practicable engineering means. Active

fault zone was defined as a land area

" which, according to the weight of

geologic evidence, has a reasonable
probability of being affected by
movement along a fault to the extent
that a hazardous waste facility would be
damaged and thereby pose a threat to
human health and the environment.
Numerous comments were received.
One group of comments reflected
concern about the precision of the
standard. Questions were raised as to
the appropriate definition of faults and
whether we should be concerned with

* all faults or the ones most recently

formed. Should the standard be pegged
to the magnitude of the earthquake?
What did EPA mean by “weight of
geologic evidence”, and “reasonable
probability of being affected by
moveinent along a fault” in the
definition of active fault zone? Other
questions centered on whether facilities
should be allowed within the active
fault zone if they are de51gned to
withstand the expected seismic activity.
EPA has not pegged the standard to

" the magmtude of the earthquake. EPA

recognizes that damage to facilities can
result from fault displacement and
associated deformation, ground motion
or grousid failure. As discussed above,
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EPA'’s data are sufficient only to
establish a ground faulting standard. For
this standard, proximify to the fault and
zone of deformation are the relevant
factors, not magnitude of the
earthquake. Magnitude will be fully
considered when standards for ground
motion and failure are proposed.

As for precision of definition, EPA
agrees that the proposed standard left
many situations unclear. Therefore, EPA
has provided a specific definition of
what types of faults are of concern.
Once those faults are identified, the
standard prohibits placement of a
facility within-200 feet of such faulfs
thereby eliminating the concept of active
fault zone.

The intent of EPA’s proposed
standard was to ban the placement of a:
facility on or near faults that were likely
to experience displacement in the future.
The geological evidence indicates that
faults which have moved in recent times
are the ones mostlikely to move in the
future. The data also indicate that such
faults are the ones that either were
- created in or experienced displacement
in Holocene times. Therefore, the
ambxguous phrase “weight of'geologic .
tvidence” is replaced by the more
specific reference to faults which have
had displacement in Holocene time.

The Holocene is a geologic time
" period which extends from the end of
the Pleistocene to the present; it
includes approximately the last 11,000
years. Displacements during historic
times in the United States have occurred
along Holocene faults. Faults which
have had displacement in Holocene time
are easier to identify and date in the
field than older faults. The Holocene
produced recognizable geological
deposits, and erosion and deposition
surfaces. Thus, Holocene faults are
identifiable by fault scarps, offset
streams, mole tracks, furrows, and fault
traces on young surfaces with ‘
groundwater barriers marked by spring
alignments and vegetation contrasts.

While many areas of the United
States have Holocene deposits and
landforms of significant extent such that
evaluation of fault presence and activity
can be achieved, there are areas where
Holocene deposits and landforms are
scarce. For example, in certain areas’
glacial activity has stripped the surfical
ground cover and left highly resistant
rock, such that inspection of Holocene
deposits and landforms will not yield
enough evidence to conclusively
determine the recency of faulting
activity. In situations of this sort,
reference to seismic epicenter plots and
historic records must be utilized, as well
as identification and close examination
of possible fault related features -

expressed in Pleistoceng and older
deposits:

The U.S. Geological Survey mapped
the location of Holocene faults in the
United States that were so identified in -
1978. (See “Preliminary Map of Young
Faults in the United States as a Guide to
Possible Fault Activity” by Howard and
others, 1978.) Maps of identified
Holocene faults in the United States are
also available from the States of
California and Nevada.

To further clarify the standard, EPA
defined fault generally so that it

- includes the various forms of faults (i.e.,

main, branch, or secondary). This
definition includes both faults which
appear at the surface and those which
do not have surface expression
(including the small fault planes -

.associated with surface faults). It is

important to note, however, that only
faults which have experienced

_ displacement in Holocene time are of

concern in this standard. Thus a
subsurface or surface fault which has
not disturbed the Holocene deposits is
not included in the standard.

The concept of an active fault zone
was also ambiguous in the proposed
regulation, The breadth of this zone
varies with the type of fault {(e.g.,
normal, strike-slip and reverse-slip) as
well as with the unique characteristics
of the specific fault involved. Moreover,
the area of deformation (which often
includes fault planes) also varies with
the type of fault. Finally, prohibiting
location in a fault zone is an overly
restrictive approach to addressing the
potential damages associated with
faulting. For example, even though a
fault zone may extend as far as 3000 feet
from the main fault {(due to a single
secondary fault 3000 feet from the main
fault) there may be locations within that
zone that are safe for location of a
facility because they are outside the
zone of deformation of any individual
fault (main, branch, or secondary] The
more relevant consideration is the
speclﬁc distance of the facility. from a
fault, i.e., the distance associated with
the zone ‘of deformation. In the
regulation promulgated today the
concept of a fault zone is incorporated
only as a relevant zone of study in
investigating the specific location of
faults. (See information requirements in
§ 122.25(a)(11).)

The standard promulgated today
prohibits new facilities from locating
within 200 feet of a fault which has had
displacement in Holocene time. By
expressing the standard in terms of -
faults, rather than fault zones, the
standard is less restrlchve, but equally -

- protective,

Data available to the Agency indicate
that the effects of deformation drop off
rapidly as distance increases from the
fault. Since the greatest degree of
deformation occurs along the fault with
the greatest displacement (usually the
main fault), the further away the facility
is from the main fault, the less likely it

- will be affected by deformation. Based

upon available data it appears that most
deformation occurs within two to three
hundred feet of faults which have had
displacement in Holocene time. Most of
the data is taken from studies of main
faulf traces. Since the 200 foot set-back
is measured from any faulf, not just the
main fault trace, EPA concludes that a
200 foot distance from any Holocene
fault (surface or subsurface} gives ample
protection against the effects of :
deformation.

Commenters suggested that facilities
should be allowed to locate in fault
zones if the facility is designed and
constructed to withstand the effects of
displacement and deformation. EPA
does not have data to show that proven:
technology exists to design a critical

‘structure to withstand serious damage

under the stress of displacement and
deformation. While there are design -
standards for such structures as pipe
lines which cross faults, there is no
systematic design information for
structures which would accommodate
hazardous waste facilities. States with -
seismic standards, like Califommnia,
prohibit construction within close
proximity to faults. Thus, EPA has
elected the conservative.approach. of
prohibiting the placement of those
portions of new facilities where.
treatment, storage, or disposal of
hazardous waste will be conducted °
within 200 feet of a fault which has had
displacement in Holocene time.

Not all areas of the country are
affected by Holocene faulting. To
require an analysis for this standard in
areas known not to have faults which
have had displacement in Holocene time
would impose an unnecessary

regulatory burden and cost upon the

owner or operator. Thus, the standard is
specified to apply only to those facilities

“proposed to be located within political

jurisdictions {e.g., counties, townships)

- which have some historical evidence of

faulting or potential for such faulting.
Analyses by the Applied Technology
Council and the U.S. Geological Survey
{identified above) provide a basis for

" identifying those areas within which
"seismic activity has occurred, and thus

warrant application of the standard. )
These political jurisdictions dre listed in
Appendix VI to Part 264.
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Because a demonstration of
compliance with the seismic standard is
made as part of the permit application,
Part 122, Subpart B, § 122.25(a} contains
procedures which must be followed to
adequately demonstrate compliance
with the standard. The permit applicant
is provided with serveral alternative
study approaches because site-specific
conditions will vary considerably due to
type of faults, geologic structure of the
area, and the existence of published
data. The information developed during
the study must be of sufficient quality to
be acceptable to geologists experienced
in identifying and evaluating seismic
activity.

Study approaches may include a
review of published geological data, an
aerial reconnaissance, an analysis of
aerial photographs, a geological
reconnaissance of the site, or trenching.
EPA intends to require these studies to
be carried out to different distances
from the facility. The distances which
EPA has chosen are generally accepted
within the geologic profession as
distances which must be investigated to
conclusively make the demonstrations
required. These distances are also based
on results of geological studies, the most
important of these is by M. G. Bonilla
(1967) which analyzes historic surface
faulting in the continental United States
and adjacent parts of Mexico. Bonilla
has indicated that the maximum
distance from the centerline of the main
zone of surface faulting to the outer edge
of that zone is on the order of 3,000 feet.
Bonilla also found that some branch and
secondary faults do appear within this
zone. Therefore, if an area within 3,000
feet of the site is studied and there is no
evidence of Holocene faulting, EPA is
confident that the facility is not located
within a main fault zone where the
large-scale damage due to displacement
and deformation occurs.

The other study distance is five miles.
Regional studies include a review of
published geological data and an aerial
reconnaissance to cover an area within
a five mile radius of the site. Five miles
is specified here because surface
faulting data (Bonilla, 1967) indicate that
the majority (81%) of branch and
secondary faults associated with the
main Holocene fault zone occur within
five miles from the centerline of the
main zone. This distance is also
accepted as a regional study distance by
the Nuclear Regulatory Commission for
siting nuclear power plants and by the
State of California Public Utilities
Commission for siting of liquefied
natural gas facilities.

The level of effort which will be
required to make the demonstration to

comply with the standard will depend
upon the amount of evidence which
indicates that Holocene faulting is likely
or unlikely. For.example, if Holocene
faults have been mapped within one
mile of the facility the owner or operator
may want to trench at the outset
because, even though the other
procedures are followed through, the
data may indicate that trenching must
be done to conclusively make the
demonstration. On the other hand, if no
published data indicate faulting within
(for example) 5 to 10 miles of the site, an
aerial reconnaissance may be all that is
required to sufficiently demonstrate lack
of faulting activity. A guidance manual
will be available shortly which will
provide greater detail on the study
procedures identified in Part 122.

Commenters on the proposed
standard expressed concern that large
areas of the western United States
would be impacted by the proposed
standard because of the prevalence of
faulting in that region. It is true that the
Western part of the U.S. will be more
heavily impacted, but this impact is
necessary in order to protect human
health and the environment. The impact
of the seismic standard is somewhat
reduced because state regulations, such
as those of California, already have
restrictions on siting near faults. Further,
the standard promulgated today restricts
location within 200 feet of a fault, rather
than in an entire fault zone. Finally, the
standard applies only to new facilities.

The decision to apply the standard
only to new facilities was made with
several considerations in mind, and is
an issue on which the Agency ig
requesting comment. First, given the
relative infrequency of seismic activity,
the Agency believes that there is a
relaﬁvely low potential for an
eartliquake occurying at an existing
facility before those facilities close at
the end of their normal lifetime. Thus,
the probable environmental impacts of
not applying the standard to existing
facilities are likely to be low. Second,
the Agency is-concerned about the
practicability of moving existing
facilities and about the impact of
possible facility closure on hazardous
waste capacity.

Since the Agency was unable to
include provisions in the standard for
designing facilities to withstand the
effects of surface faulting, closure or
moving would be the only alternatives
for existing facilities. Moving or closing
existing facilities may be impractical in
some cases. For example, on-site storage
or treatment facilities may be associated
with existing manufacturing operations

‘which must store or treat wastes as an

HeinOnline -- 46 Fed. Reg. 2813 1981

integral part of their operations.
Movement or closure of these storage
facilities might imply movement or
closure of the manufacturing facility.
The Agency does not have sufficient
data to determine the extent of such
impacts, or to justify them at this time,
Off-site storage facilities can be

. closed or moved, but this would impact

existing hazardous waste capacity,
possibly in areas where shortages
already exist. Since storage typically is
associated with other hazardous waste
management facilities, such as
incinerators, the impact would go
beyond storage alone. Should this
standard be applied to incineration and
land disposal facilities in the future
(when further standards under Part 264
are promulgated for these facilities), the
impact on capacity would be more
direct. Further, in the case of existing
landfills, closing a facility (with the
waste in place) would not significantly
reduce the potential for damage
associated with faulting.

Nevertheless, EPA is not fully
convinced that the standard should not
apply at least to existing storage
facilities (or incinerators) and is
requesting comment on this issue. In
particular, the Agency wishes comment
on the number of existing Tacilities
currently located in areas restricted by
this standard, and the impact this
restriction would have on those facilities
and on capacity in the area where they
are located. After reviewing this
information the Agency will reconsider
whether this standard should apply to
existing facilities.

Comments were received on the
proposed standard which indicated that
restricting facilities in active fault zones
should be based on the degree of hazard
of the waste being managed 4t the
facility and the particular treatment,
storage, or disposal method used at the
facility. It seems plausible to EPA that
some facilities may be able to locate at
some distance within 200 feet from a
Holocene fault and not pose a threat to
human health and the environment in
the event of fault displacement. EPA
requests comment on what may be

- appropriate set-back distances from

Holocene faults for facilities which
contain different operational units and,
if variable set-back distances would be

justified on the basis of the nature and

quantity of waste managed at the
facility. EPA also requests that
commenters specify their reasoning and
justify distances which are suggested
with technical data to the degree
possible.

b. Floodplains (§ 264.18(b)).

The location of hazardous waste
management facilities on floodplains
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could have several significant adverse
effects on human health and the
environment. EPA’s primary concern
involves waste washing out or being
carried in flood waters from the active
portion of the facility, thereby exposing
surface water, ground water, aquatic
life, soils, annd human health to potential
contamination through direct contact
with the waste. Wastes can be washed
out of surface impoundments, piles, and
containers. Tanks, incinerators and
other treatment units exposed to flood
waters may not be constructed to
withstand the hydrostatic and
hydrodynamic loads exerted by a flood
and could Be damaged enough to allow
waste leakage or be completely removed
from the disposal site.

Various technologies have been
developed to deal with flooding
problems. Some technologies are
designed to protect the facility from
flood waters (i.e., not allow flood waters
to reach the facility). The most common
method of flood protection is the
construction of levees, dikes, or flood
walls around or along a side of the
facility subject to flooding. Such:
measures would be particularly suited -
for landfills, surface impoundments,
land freatment, and waste piles.
Another approach would be flood
proofing, i.e., allowing flood waters. to
come into contact with structures, but
preventing damage to these structures.
Technologies here would involve proper
elevation of structures with appropriate
construction of the foundations to
withstand the flood water effects,
anchoring of storage containers, and the

- use of permeable fencing that allows
passage of flood waters ‘but not objects
and debris that would damage the:
facility.

These techniques have been in
common use. Treatment of hydraulic
conditions is within the knowledge of
qualified engineers. Federal agencies
require use of such techniques. Most

common are the Army Corps of Engineer

programs and the National Flood
Insurance Program. The Corps of
Engineers issues handbooks om various
construction techniques. Similarly, the
Federal Insurance Administration which
administers the National Flood
Insurance Program also provides
guidance. Because they deal with
conventional structures, many of their
techniques deal with flood proofing,
EPA proposed a location standard
that would prohibit the placement of a
hazardous waste management facility in
a 500-year floodplain unless the owner -
or operator demonstrated that the
facility would be designed, constructed,
operated and maintained to withstand

inundation by a 500-year flood. In
response to comments, EPA has revised
the floodplain standard. The standard
promulgated today addresses the 100-
year floodplain rather than the 500-year
floodplain. It requires that facilities
located in the 100-year floodplain be
designed, constructed, operated and
maintained so as to prevent washout of

- hazardous waste from the active portion -

of the facility. A variance to this

standard is allowed where the applicant

can demonstrate that procedures are in

effect which will cause the waste to be
removed safely, before flood waters can

reach the facility, to a location where

’t(_lhe wastes will not be vulnerable to the
ood.

Comments on the Proposed Standard

Of the proposed location standards,
the flood standard received greatest

- comment."While these comments are

treated in greater detail in the
Background Document on Location
Standards, they can be summarized into
the following general areas of concern:

1. Many commenters questioned the
reasonableness of using the 500-year
flood as the flood of concern.

2. Numerous comments focused on -
whether the standard should prohibit
facilities from locating within the
floodplain of concern or whether the
standard should presume that facilities

can safely locate within such floodplain

if they are properly built.

3. Some comments raised questions
about the appropriateness of allowing
facilities to be located within the
floodplain of concern only upon a
showing that no inundation would
occur,

4, Numerous comments focused on _

whether the flood of concern should

vary depending upon the degree of
hazard presented by the types and
quantities of hazardous waste involved.

5. Some commenters pointed out the
difficulties of finding maps demarking
the 500-year floodplain and the difficulty
of obtaining data on floods to cover a
500-year period.

6. Commenters felt that the standard,

- if applied to existing facilities, would

force the closing of many facilities now
located at indusirial sites.

Each of these areas of comment is
discussed below.

Many commenters stated that the
probability of a 500-year flood occurring
is too remote to justify the expense and

limifation placed on otherwise available .

sites, and suggested the use of the 100-
year flood as the hazard against which
facilities should be protected. Most
commenters suggested that EPA use the
100-year floodplain for the following
reasons: (1) 100-year flood level
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information is available and verified in
many cases, and thus (2} there would be
less of a margin for debate in boundary
determinations (compared to the 500-
year floodplain); (3) it is consistent with -
the degree of restriction necessary to
protect human health and the
environment; (4) more land would be .
available for siting new facilities; (5) it is
economically justifiable, and (6) it is
consistent with Executive Order 11988—
Floodplain Management.

EPA agrees with many of these
comments. While the Agency recognizes

- that a 500-year standard would afford a

higher level of protection, at present the
Agency does not have sufficient
information that would justify a need for
the added level of protection over that
provided by the 100-year floodplain
standard. The 100-year flood is the most
widely used standard in various Federal
and state programs addressing the
hazards associated with flooding. Of
twenty four states that regulate
floodplains, eighteen use the 100-year
flood as the regulatory standard. The
Federal Insurance Administration,
Federal Emergency Management
Agency, and the U.S. Army Corps of
Engineers have adopted the 100-year
flood as their standard on which to base
floodplain management measures.

Until other data are presented to the
Agency indicating the need for a
different flood level, the 100-year flood
has been selected as the minimum flood
for this rule, However, EPA does not
conclude that this level necessarily is
sufficient protection for human health
and the environment for all hazardous
waste management facility situations.
EPA is currently considering issuance of
a proposed rule that would allow the
Regional Administrator to require more
stringent standards where
circumstaiices would so warrant. Such a
change though is not part of this
rulemaking.

A few commenters questioned
whether facilities should be allowed to
locate in floodplains at all. Other
commenters stated that a ban on
location in floodplains would result in

‘the closure of a majority of existing

facilities. In the case of on-site facilities,
they said that such a ban would result in
these industries having to transport their
waste some distance from the
generation site.

EPA recognizes that hazards may be
associated with increased transport of
hazardous waste and that a reduction in
hazardous waste management capacity
could result from a ban on locating in

. floodplains. Reduced capacity would

lead to an increased potential forillegal
dumping and stockpiling of waste.
Available information has led the
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Agency to conclude that technology is
available to protect hazardous waste
management facilities from washout.
Therefore the standard allows for the
placement of facilities within the 100-
year floodplain, but only after the
applicant has made the necessary
demonstration that the technologies
used at the facility will prevent the
washout of hazardous waste.

The proposed standard would have
allowed the placement of a facility
within a 500-year floodplain if the
applicant would demonstrate that no
inundation by flood waters would result.
Protection from inundation is not the
only method of protecting the
environment and the public from the
effects of flooding. Other measures
involve flood proofing, which allows the
waters to inundate the facility, but
prevents the hazardous waste from
leaving the facility. Proper anchoring or
elevation of containers may in fact be
less expensive than the construction of
dikes or flood walls while the same
level of protection would be provided.
Thus, the inundation provision was
dropped in favor of the washout
provision with the effect of expanding

the means by which owners or operators -

could comply with the standard.

A number of commenters proposed
that the flood standard should vary
depending upon the types and of
quantities of waste involved. Instead of
a 100-year standard a lesser, perhaps a
50-year flood standard, would be
appropriate. EPA does not have
sufficient data at present to promulgate
a standard that differentiates between
individual wastes. To arrive at such a
standard would also require an analysis
of the risk associated with each waste at
different degrees of flooding in order to
arrive at a unique floodplain standard
for each waste. ’
Availability of Floodplain Maps

Commenters noted the relative
scarcity of maps which delineate the
500-year floodplain. They were
concerned that such a lack of maps
would force owners and operators to
conduct their own studies (which they
claimed were costly and time-
consuming) to determine whether their
facilities were within the 500-year
floodplain. EPA agrees that the
availability of maps may constitute a
problem for some facilities, but that
problem is now minimized because the
standard is for the 100-year floodplain,

The 100-yearflood is used as the
minimum flood of concern by most State
and Federal agencies. This common use
has resulted in a steadily growing pool
of 100-year floodplain maps. the Federal
Insurance Administration is the largest

single source of floodplain maps. Maps
are available for nearly all flood prone
communities which provide either 100-
year flood elevations (the Flood
Insurance Rate Map) or the boundaries
of the 100-year floodplain (the Flood
Hazard Boundary Map) from which 100-
year flood elevations can be determined.
In areas mapped by the Federal
Insurance Administration, delineation of
the 100-year floodplain will be
determinative as to whether a facility is
located within or outside the 100-year
floodplain. FIA, when specifying the
boundaries of the 100-year floodplain,
may omit areas of the floodplain that
are less than 200 feet wide. Such areas

. are considered within-the 100-year

floodplain for purposes of complying
with § 264.18(b)(1). In areas not mapped
by the FIA, either the FIA mapping
procedure or other equivalent mapping
procedures may be used to determine
whether the facility is located within the
100-year floodplain,

Some commenters were concerned
that the standard would force closure of
many industrial facilities. EPA
anticipates that although the floodplain
standard may require extensive
retrofitting of some facilities, closure
can be avoided in most cases. If
possible, EPA encourages affected
facilities to prepare to meet the
floodplain standard during the interim
status period. It should be noted that
this standard only applies to facilities
securing permits under Subpart B of Part
122, This means that facilities under
interim status need not comply with this
standard. Existing facilities receiving
permits will be provided schedules in
the facility’s permit for either ~
compliance with the standards or
closure of the facility. These schedules
will accomodate existing facilities by
allowing operation in accordance with
the terms of their permit until the facility
can be retrofitted or closed. In the case
of facilities that must close, this
schedule will prevent abrupt decreases
in hazardous waste management
capacity and will provide generators
with time to find other facilities which
are designed to manage their wastes.

c. Wetlands.

EPA has actively sought to protect
wetland resources because the nation’s
coastal and inland wetlands are vital
natural resources of great hydrological,
ecological, eccnomic, and social
importance. There are three aspects of
facility contruction and operation which
should be considered for wetland
locations. The first is the impact,
without regard to the nature of wastes
handled by the facility, that the
construction and actual presence of the
facility will have upon the wetland
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environment. The second is the impact

- of planned discharges from the facility

and the third is the potential impact of
accidental and unplanned discharges of
hazardous waste into the wetland
environment.

The proposed location standard for
wetlands prohibited facilities from
locating in wetlands. A variance to this
standard was contained in an
accompanying note. Facilities would be
allowed to site in wetlands if the owner
or operator obtained an NPDES permit
and, if dredging or filling of the wetland
was associated with the facility, a
Section 404 permit. Even though the
wetland provision does not appear in
the part 264 rules at this time, facilities
will be required to obtain NPDES and
Section 404 permits under the Clean
Water Act if it is appropriate for them to
do so. These programs operate
independently of RCRA.

In reviewing the proposed rule and
comments on it, EPA considered not
promulgating a wetland location
standard under RCRA, but rather just
ensuring that the permit applicant had
obtained permits under the NPDES and
Section 404 programs if they were
required to do so under the Clear Water
Act. EPA previously determined that
these existing programs adequately
protected wetlands from the adverse
impacts of the construction and actual
presence of the facility, and adverse
impacts from planned discharges from
the facility. In the later stages of
developing the location standards
promulgated today, it became apparent
that EPA could not go forth with such an
approach for three fundamental
problems exist. One, the U.S. Army
Corps of Engineers {COE) and EPA had
not come to an agreement on the
appropriate scope of the definition of
“fill material”, Until this is resolved, the
exact set of circumstances under which
the owrder or operator of a hazardous
waste facility would be required to
obtain NPDES or Section 404 permits is
not known. Two, not all wetlands are
“waters of the United States” and
therefore, they are not under the )
jurisdiction of the Clean Water Act. EPA
could not rely on either the NPDES or
the Section 404 program for these
wetlands. The third problem relates to a
COE policy of issuing general or
nationwide Section 404 permits for some
wetlands and certain activities in
wetlands, rather than issuing individual
Section 404 permits. These wetlands and
activities are permitted by class and
each action is not scrutinized
individually. EPA believes that the
suitability of a wetland for siting of a
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hazardous waste facility must be
determined on a case-by-case basis.

EPA is deferring specific regulation of

the siting of facilities in wetlands until it
is clear to EPA what the extent of
coverage of the NPDES and Section 404
programs will be. EPA expects,
however, to retain the presumption
against siting facilities in wetlands
which was expressed in the proposed
rule, and to promulgate standards as
necessary to address situations not
covered by NPDES and Section 404 -
programs. EPA will consider
determinations made under the NPDES
and Section 404 programs so that
duplication will be minimized. '

EPA believes that in the interim
wetlands will be sufficiently protected
against the unintentional discharge of
hazardous waste through facility
compliance with the Part 264 standards.
Examples of Part 264 requirements that
would protect wetlands in the vicinity of
facilities include: maintenance of
freeboard at-surface impoundments,
controls to prevent overfilling of tanks,
diversion of run-on and collection of
run-off for piles, land treatment
facilities, and landfills. Forthcoming
regulations to protect ground water and
surface water from the adverse effects
of land disposal facilities will also
protect wetlands. The Part 264
requirements are more fully described
elsewhere in this preamble along with
the rationale for their selection.

d. Endangered and threatened
species and critical habitats.”

Locating, constructing, and operating
hazardous waste facilities, if not
adequately regulated, can lead to
reductions in populations of endangered
and threatened species. Possible
impacts include removal of critical

“habitat, restricting the movement of
species, and degrading the environment
near the facility (e.g., increasing siltation
of rivers, degrading air quality), Thus,
EPA believes that it is important to

. evaluate effects on endangered and

threatened species and their critical
habitats when a hazardous waste
facility is being located or when an
existing facility is applying for a permit,
The proposed standard prohibited
hazardous waste facilities from locating
in areas where they would be likely to
jeopardize the continued existence of
endangered and threatened species, or
where the facility would destroy or ~
adversely modify their critical habitat.
Very few comments were received on
this provision. One commenter indicated
that.a separate requirement in RCRA
was unnecessary since individuals had
to comply with the Endangered Species
Act independently of RCRA. Several
other commenters questioned EPA’s use

AN

of the term “is likely to jeopardize”. -
Finally, one commenter proposed that
facilities-not be prohibited from locating
within a critical habitat.

EPA is obligated under Section 7 of
the Endangered Species Act to ensure
that permitted facilities (not just those
permitted under RCRA) are not likely to
jeopardize the continued existence of
any endangered or threatened species or

" “adversely affect its critical habitat.

Therefore, EPA must take some action
with regard to its permitting activities.
This has been done through § 122.12(c)
of the RCRA regulations. (45 FR 33428,
May 19, 1980) This provision specifies
that permits shall contain conditions
consistent with the requirements of the
Endangered Species Act of 1973.

The term. *is likely to jeopardize”
comes directly from the statute. Thus,
the commenter’s concern that EPA is -
exceeding the statutory mandate is not
well founded. -

In response to the final comment:
Facilities are not prohibited from .
locating in critical habitats. If EPA, in

~ consultation with the Department of the

Interior or Commerce, determines that
no impact associated with the facility
will alter the habitat so that the
likelihood of the survival or recovery of
endangered and threatened species is
appreciably diminished, the facility will

.be permitted to locate in the critical

habitat. Since such facilities must meet
RCRA standards, the risks of damage to
the environment are substantially

reduced.

e. Sole source aquers.

The proposed standard prohibited
hazardous waste facilities from locating
in the recharge zone of a sole source

. aquifer. These aquifers, designated

pursuant o Section 1424(e) of the Safe
Drinking Water Act of 1974, are the sole
or principal drinking water supply to a
large percentage of a populated area,
The “Note” to the proposed standard
provided for a-discretionary approval of
location in the recharge zone of a sole
source aquifer if it could be .
demonstrated (at the time of permit

.issuance) that the facility is located,

designed, constructed, operated,
maintained, and monitored to prevent
endangerment of the sole source aquifer.

A number of comments were received

on this proposed standard. Some
commenters advocated not only a ban
against facilities locating within the
recharge zone of a sole source aquifer,
but also a ban against any facility
locating over the recharge zone of any"
aquifer, Other commenters approved of

‘the variance provide through the note on

the assumption that facilities could be
built and managed so that no harmful

. discharges would occur.

s
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EPA concludes that all sources of
water for drinking, irrigation, industry,
and agriculture should be protected
against contamination by hazardous
waste facilities. Further, EPA believes
that these sources of water should be
provided an equal degree of protection.
However, a separate location standard
is not deemed necessary at this time
because the Part 264 standards and the
forthcoming regulations for land
disposal facilities provide positive
assurances for protection of all water
sources. The standards promulgated
today are intended to prevent any
discharge that could potentially
contaminate groundwater.

f. Buffer zone.

The proposed standard reqmred that
active portions of hazardous waste
facilities be located at a minimum of 60
meters (200 feet) from the facility
property line, Lesser distances would
have been allowed if it could be
demonstrated that unexpected releases
or discharges of hazardous waste could
be controlled before they crossed the
facility property boundary.

EPA has reevaluated the need for a
buffer zone at hazardous waste facilities

in light of the numerous comments

received on the proposed standard and
a subsequent comparison of the
protection afforded by the proposed
standard and that provided by the
standards in Parts 264 and 265.

Commenters on the proposed
standard were concerned that instituting
a 200 foot buffer zone at existing
facilities would be impossible if
additional land were not available or it
would result in an undue hardship and
increased hazard if surface
impoundments and landfills were in
violation of the standard-and the
contajned wastes had to be moved back
from the property line. Many
commenters pointed out that a specific
distance is too arbitrary and inflexible
to be universally applicable and,
therefore, it would be excessive in some
cases and insufficient in others.

" EPA agrees that it is difficult to .
specify a single buffer zone distance
that is appropriate for, and feasible to
institute, at all facilities. Thus, EPA has
elected to incorporate needed protéctive
standards into the specific facility
standards found in Parts 264 and 265,
and not to promulgate a separate buffer
zone location standard.

EPA’s facility standards published
today are designed to prevent and

. mitigate the effects of fires and

explosions which might occur in
managing ignitable, reactive, and
incompatible wastes. General
requirements for the management of
ignitable, reactive and incompatible
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wastes are specified in Subpart B of this
Part, In addition, specific procedures for
managing these wastes in piles,
containers, tanks, and surface
impoundments are included. According
to these rules, containers which hold
ignitable or reactive waste must be at
least 15 meters (50 feet) from the
facility’s property line, and covered
tanks which hold ignitable or reactive
waste must be in compliance with the
National Fire Protection Association’s
buffer zone requirements. These
standards also provide for separation of
piles, open tanks, surface
impoundments, and containers if they
contain incompatible wastes or
materials. Further elaboration on these
decisions i3 found elsewhere in this
preamble under sections pertaining to
the specific facility standards.

The purpose of the proposed buffer
zone standard with respect to spills was
to provide room to bring the hazardous
waste into control before it crossed the
facility’s property boundary. Similarly,
the proposed buffer zone was to provide
a region within which underground
leaks can be detected and dissipated or
controlled before crossing the property
line, The Subtitle C rules have made
designation of a location buffer zone
standard unnecessary. Spill prevention
and containment rules and the current
approach to groundwater protection
have eliminated the need for a separate
buffer zone.

8. Regulatory Floodway:. ]

Regulatory floodway was defined in
the proposed rules as the channel of a
river or other watercourse and adjacent
land areas that must be reserved in
order to discharge the 100-year flood
without cumulatively increasing the
flood elevation more than a designated
height. Regulatory floodways are
designated at the discretion of
communities participating in the
National Flood Insurance Program
(NFIP) managed by the Federal ~
Emergency Management Agency
(FEMA).

The proposed standard prohibited
hazardous waste facilities from locating
in a regulatory floodway because the
facility would impede the flood waters
thereby increasing the elevation of flood
waters and expanding the area flooded.
The proposed standard further specified
that where regulatory floodways were
not designated by FEMA, an owner or
operator would have to obtain an
analysis using FEMA-approved methods
to determine whether the facility would
be located within the regulatory
floodway if such boundaries had in fact
been mapped.

Commenters were divided on the
necessity for a regulatory floodway

standard. While some thought that the
protection provided was desirable, ,
others critized the use of the standard as
being too stringent. Others pointed to
the lack of information as to the location
of regulatory floodways and one

.commenter stated that this was a

concern of the NFIP, not of EPA.

EPA concludes that a regulatory
floodway standard would have been
appropriate if no other RCRA standards
or other governmental regulations
provided appropriate protection. The
“no washout” 100-year flood standard
under § 264.18(b) provides the same
level of protection as that achievable by
the proposed regulatory floodway
standard. Not only must a facility be
designed, constructed, operated and
maintained to prevent washout from a
100-year fleod, in so designing the
facility the owner or operator must take
into account the effects of increased
flood levels at the facility due to the
placement of the facility itself. Control
of development in regulatory floodways
is a responsibility of local government.
Since the NFIP requires local controls in
these areas if the locality is to
participate in the NFIP, EPA considers
that any additional action on its part
would be unnecessary.

h. Coastal High Hazard Areas.

The proposed standard prohibited
hazardous waste facilities from locating
in coastal high hazard areas. Coastal
hizh hazard areas are those areas
subject to high velocity waters
including, but not limited to hurricane
wave wash or tsunamis as designated
by FEMA on Flood Insurance Rate Maps
(FIRM]) as Zone VI-30. However, a
facility could locate in'a coastal high
hazard area if the owner or operator
could demonstrate that measures had
been taken to ensure that the facility
would not be inundated by high velocity
waters.

Because coastal high hazard areas are
within the 100-year floodplain, facilities
located in these areas are required by
the floodplain standard to be protected
against washout of hazardous waste by
a 109-year flood.

A limited number of comments were
received on this standard. Some
questioned the need for a uniform
standard and proposed either no
standard or one that accounts for the
degree of hazard involved for each
facility. Other commenters supported
the opposite position—a complete ban
of facilities from areas designated as
coastal high hazard. Most commenters
pointed to the lack of information for
designating areas as coastal high
hazard. They proposed that the standard
only apply to areas specificall
designated by FEMA. ;
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All coastal high hazard areas, whether
mapped or not, are within the 100-year
floodplain. To the extent that
information is available on wave action,

" the principal additional factor of

concern in areas subject to coastal
storms, this factor is to be considered
when designing, constructing,
maintaining and operating a facility to
protect against washout, Thus some
protection will exist for areas already
mapped.

More restrictive standards for
facilities located in these areas might be
warranted; however EPA does not, at
this time have sufficient information to
reach this conclusion and to specify the

- nature of the additional restrictions'so

warranted. Nor is there sufficient
information to justify a ban on the
placement of facilities in these areas.
Thus, facilities in these areas are subject
to the no washout provision of the 100-
year floodplain standard.

Because of the lack of information,
EPA is requesting comment on the
coastal high hazard standard. EPA
requests comment on whether facilities
should be allowed to locate in coastal
high hazard areas and why, and
whether a distinction should be made
between new and existing facilities in
this regard. If commenters believe that
the hazards associated with facilities
locating in coastal high hazard areas
can be adequately reduced by proper
design and construction, EPA requests
information on what additional
parameters need to be considered in the
design and construction of the different
facility types and the technology which
is available to design or mitigate for
them. EPA additionally requests
information on the number of existing
facilities in mapped coastal high hazard
areas and to what extent either new or
existing facilities are restricted from
locating in these areas by other Federal,
State, or local statutes.

EPA plans to continue work in this
area and may promulgate a final
standard at a later date.

i. Permafrost areas.

In the preamble to the proposed rules,
EPA recognized that permafrost areas
are fragile ecosystems with a significant
potential for erosion and ground-water
contamination. As such, the Agency
stated that these areas should be
protected from the uncontrolled siting of
hazardous waste facilities. However,
becasue the only State where
permafrost areas are found is Alaska,
EPA reasoned that it might be
appropriate for the State of Alaska to
determine what measures are meeded to
protect these areas. Comment was
requested on the Agency’s intent not fo
promulgate national standards for siting
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of hazardous waste facilitiesin
. permafrost areas.

EPA received little comment on the
issue of who should write a standard for
locating in permafrost areas, EPA or the
State of Alaska. At presént the Alaska
Department of Environmental
Conservation has no standards
regulating siting of hazardous waste
facilities in permafrost areas. According
to State officials, the Alaska Department
of Environmental Conservation is
awaiting the completion of studies on
permafrost being conducted by the
University of Alaska at Fairbanks
before considering how such a standard
should be written. - - .

EPA recognizes permafrost as an
important site condition which warrants
a standard. However, the Agency does
not have sufficient background
information at present to justifya |
standard and believes that the State of
Alaska may be in a better position to
develop such a standard. Should Alaska
promulgate an adequate standard as
part of its State program, EPA will
probably not promulgate a standard.

B. Subpart G—Closure and Post-Closure
Care

The purpose of the Part 264 and 265
closure and post-closure standards is to
ensure that all hazardous waste’
management facilities are closed in a
manner that, to the extent necessary to
protect human health and the
environment, (1) minimizes the need for
post-closure maintenance, and (2)
controls, minimizes or eliminates post-
closure escape of hazardous waste,
hazardous waste constituents, leachate,
contaminated rainfall, or waste
~ decomposition products to ground or

surface tvaters or to the atmosphere. .

There are two types of closure and post-
closure requirements: {1) general
requirements, which are contained in
Subpart G; and (2} particular
requirements which are specific to
surface impoundments; incinerators;
tanks; and other types of facilities. The
specific standards are contained in the
Subparts for each of these types of
facilities and are discussed, in the
preamble sections for those Subparts.
This section of the preamble discusses
the Subpart G general closure and
postclosure requirements.

(1.) Interim Status Regulations (Part
265). On May 19, 1980, EPA promulgated
3§ 265.111 (Closure performance
standard); § 265.112 (Closure plan;
amendment of plan); § 265.113 (Time
allowed for closure); § 265.117 (Post-
closure care and use of property; period
of care); and § 265.118 (Post-closure
plan; amendment of plan) as interim
final regulations. The other sections of

Subpart G were promulgated as final,
Some minor language changes to the
interim final regulations have been
made to clarify their intent. The -
discussion below covers only the
substantive changes.

a. Deadline for submission of c]osuz'e

-and post-closure plans (§§ 265.112(a)
and 265.118(c)). .

The interim final regulations required
owners and-operators to prepare facility
closure and post-closure plans by
November 19, 1980. Many commenters
contended that this date did not provide
.enough time to prepare plans and asked
for extensions. Other commenters
argued that EPA should not require
owners or operators to prepare closure
‘plans until they are ready to close their

" facilities. Still others argued that EPA

shadild not require plans in interim
status at all, but only when EPA issues a
permit, In rsponse to these comments,
EPA extended the deadline to May 19,
1981 (§§ 265.112{a) and 265.118(a)). To
notify the regulated community prior to
the original November 19, 1980 deadline,
this time extension was promulgated
separately on October 30, 1980 (45 FR
72039-72040). |

EPA believes that the May 19, 1981
. date is reasonable. First, owners and
operators will have had one year from
the promulgation on May 19, 1980 to
develop closure and post-closure plans.
Furthermore, since the proposed
requirements for closure and post-
closure plansg were published on .
December 18, 1978 (proposed § 250.43-
7), owners and operators will have had
2% years to consider and reduce to
writing appropriate measures for closing
" their facilities and providing post-
closure care for land disposal facilities.

Second, closure and post-closure
plans entail procedures which

" responsible owners and operators

should have.already thought through in
operating their facilities, For example,
for coritainer storage facilities which -
periodically ship the containers off-site
for disposal, the closure plan would
anticipate a-similar shipment procedue
at the time of closure. For a landfill, an
understanding of how the facility will be
closed (e.g., final cover and vegetation)
and then maintained and monitored is
essential to the efficient and economic
placement of wastes and monitoring
wells during the landfill's active life, In
fact, since many landfills are operated
on a cell-by-cell basis, with several cells
filled and closed in sequence, the

appropriate procedures for closure will -

not only have been thought through but
will also have been implemented at
least in part.

EPA is also convinced that the May -
19, 1981 date is necessary. First,

development of closure and post-closure
plans will force owners and operators to
analyze their future closure
responsibilities as well as their present
operating practices as they aifect
closure and post-closure procedures.
Thus, the sooner the plans are
developed, the sooner present operating
procedures consistent with closure will
be developed. Second, since many
facilities partially close on an ongoing
basis (e.g., close one cell of a landfill at
a time), there is a significant present
need for closure plans which will assure
that these partial closures are properly
done. Third, closure and post-closure
plans are presently needed because they
provide the basis for making the cost
estimates which are the foundation for
the financial responsibility requirements
of Subpart H. Thus closure and post-
closure plans are needed now to assure
that owners or operators develop
sufficient funds to-properly close their
facilities.

b. Keeping coplies of plans at the
facility (8§ 265.112(a) and 265.118(a)).

The interim final regulations required
the owner or operator to keep closure
and post-closure plans at his facility.
The final regulations retain this :
requirement (§§ 265.112(a) and
265.118(a)). One commenter, pointing out
the importance of plans, questioned
whether EPA could ensure that owners’
and operators prepare plans properly if’
plans are only kept on facilities’
premises. The commenter suggested two
different solutions to the problem: EPA
could require the plans to be certified by
a professxonal engineer, or it could -
require the plans to be submiited to the
Agency for its review.

EPA has rejected the commenter's
proposed solutions, First, EPA lacks the
resources to review more than a sample
of plans. Thus, requiring submission of
plans to EPA would not assure their
adequacy. Second, the Agency does not
accept the argument that requiring a
professional engineer to certify the plans
would necessarily improve plans. Many
of the most important aspects-of plans
depend on the owner’s or operator's
intent and these are not certifiable. For

" example, the estimate of maximum
. inventory of waste, which is a major

factor in developing closure cost
estimates, is not certifiable by an
engineer.

EPA has arrived at a different solution
to the problem than that suggested by -
the commenter. Under § 265.74(a) of the
final regulation, the Regional
Administrator may, at his discretion,
require the owner or operator to send in
his closure plan to EPA. In addition,
EPA staff may review closure plans
when performing on-site inspections.
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The Agency intends to use these means
to review a small random sample of
plans and, from this sample, determine
the proportion of adequate plans. If a
large proportion of reviewed closure
plans are inadequate in several Regions,
EPA will have to decide whether to
devote more resources to address the
problem. To address specific problems
more immediately, EPA could require
the owner or operator of a facility with a
poor plan either to submit a modified
plan or to submit Part B of the permit
application and modify the plan through
the permitting process.

c. Closure plan; amendment of plan
(§ 265.112).

In addition to extending the effective
date of closure plan requirements by six
months (discussed in paragraph (a)
above), EPA made several changes to
this section.

The interim final requirement of
paragraph (a)(4) that closure plans
contain schedules of actual dates for
various events has been deleted and
replaced, in response to comments, by a
more flexible requirement for a schedule
showing the time needed to close the
facility and to perform intervening
closure activities which will allow
tracking of the progress of closure.

Paragraph (b}, which requires_the
owner or operator to amend the closure
plan whenever “changes in operating -
plans or facility design affect the closure
plan”, has been modified to require plan
amendment within 60 days of those
changes. This will assure conformance
of closure plans to changes in actual
design and operation as soon as
reasonably possible. '

The interim final version of paragraph
(c) has been modified in several ways.
First, the procedures whereby the
Regional Administrator approves
closuré plans have been expanded to
allow greater opportunity for both the
owner or operator and the public to
participate. This includes opportunity
for a public hearing (see the more
detailed discussion on procedures in
paragraph (f) below).

Second, the grounds for the Regional
Administrator’s approval, modification
or disapproval of plans are now
explicitly based upon the substantive
criteria for closure contained in Part 285.

Third, the regulations specify more
fully when closure plans must be
submitted to the Regional’
Administrator. Generally, as the interim
final regulations also required, they
must be submitted 180 days before the
owner or operator “expects to begin
closure.” This latter phrase is now
interpreted in a comment to the
regulation to be “within 30 days after
the date on which he expects to receive

the final volume of waste.” The Agency
expects that this regulatory
interpretation, together with the dates

for completing closure once it has begun -

(§ 265.113), will help eliminate
environmental problems caused by
inactive but unclosed sites. In addition,
the regulation now specifies that a
closure plan must be submitted within
15 days after termination of interim
status or an order under section 3008 of
RCRA that the facility cease receiving
wastes or close. This provision, which
covers situations where closure may not
be anticipated 180 days in advance, will
assure expeditious closure of facilities
which are inadequately operated. (See
also § 265.143(a)(10), which provides
that EPA may direct the trustee to pay
money out of the trust fund to pay for
closure activities in these situations.)

d. Closure; time allowed for closure
(8§ 265.113).

Section 265.113(a) of the interim final
regulations required that owners or
operators treat, dispose of on-site, or
remove from the site all hazardous
wastes within 90 days after receiving
the final volume of waste.

Several commenters said that it was
often impossible to complete treatment
of all wastes within a 90 day period.
Others said that unexpected events
might make it impossible to remove the
waste from the site before the end of the
allowed time period. EPA agrees with
the commenters. The Regional )
Administrator is therefore authorized by
the final regulations to approve a period
longer than 90 days provided that “(1)
the required or planned activities will, of
necessity, take him longer than 90 days
to'complete, and (2} he has taken all
steps to eliminate any significant threat
to human health and the environment.”
This modified language parallels that of
paragraph (b), which allows 180 days for
closuré but also allows a variance.

EPA had rejected suggestions to
delete the 90 and 180 days requirements
and require the Regional Administrator
to determine appropriate time periods
on case-by-case basis. First, these time

- periods are achievable in the majority of

cases. Second, the adopted approach
minimizes the need for interaction
between the Regional Administrator and
the owner or operator. It is most
efficient to set uniform time periods
which are reasonable and generally
achievable and to allow variances on a
case-by-case basis when these periods
are not achievable.

EPA has made one other change to
both paragraphs (a) and (b). EPA
anticipates that in some instances, an
owner or operator may desire to close a
facility for economic or other reasons,
and begin closure activities, at which
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time another person may wish to
assume operation of the facility. Rather _
than require the current owner or
operator to close the facility in a manner
incompatible with continued operation
of the site (e.g., closing a half-filled
landfill cell), the regulations allow the
Regional Administrator to delay
completion of closure if there is a
“reasonable likelihood that a person
other than the owner or operator will
recommence operation of the site.” An
example of “reasonable likelihood” is
the submission by the person of a
complete permit application to the
Regional Administrator plus an
indication by the owner or operator of a
willingness to transfer ownership or
operation to that person.

e. Post-closure care and use of
property (§ 265.117).

The final § 265.117 differs from the
interim final version primarily in that
the procedures formerly in paragraph (d)
are now logated (and considerably
rationalized and expanded) in § 265.118.

The major issue raised by commenters
with respect to this Section was the
establishment of a uniform 30-year post-
closure care period, subject to a
variance. Various commenters
expressed concern that the period was
either too long or too short. This concern
presumably arose out of a concern that
the variance would not provide
sufficient flexibility. The expanded
procedures for obtaining variances and
the more carefully delineated grounds
for granting variances spelled out in
§ 265.118 should allay such concerns.
(See section (f) below.}

The Agency has retained the 30-year
period as the initial requirement
because it may take as long as 30 years
for material leaching from hazardous
wastes to migrate to the groundwater.
Indeed, proper land disposal practice
often includes an initial containment
period, so that, if properly operated, the
facility does not begin to leach into the
groundwater for an extended period. For
this reason, it is appropriate to set a 30-
year period initially to assure that
adequate post-closure financial
responsibility is assumed by owners or
operators.

Of course, if after 30 years of post-
closure care, it is demonstrated that
additional groundwater monitoring or
other care is necessary to protect human
health and the environment, the
procedures under § 265.118 allow the
period to be extended. Similarly, if at
any time during the post-closure period
it is demonstrated that further care is
not necessary to protect human health
and the environment, the period may be
shortened.



,This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

2820

Federal Register / Vol. 46, No.-7 / Monday, January 12, 1981 / Rules and Regulations

f. Post-closure plan; amendment of
plan (8 265.118). ’

The variance procedures for post-
closure requirements and from the 30-
year post-closure period have been
substantially revised. The interim final
regulatlons contained the following

provisions: allowed variances to the 30-

year post—closure period only at certain
times to certain people, provided only
for written comments to the Agency, did
not apply to security requirements in

§ 265.117(b) or to disturbance of
containment systems’ integrity in

8 265.117(c), did not fully articulate the .
bases for the Regional Administrator's
decisionmaking, and, in one respect,
asserted an overbroad basis for
requiring post-closure care beyond:30
years. Based on several public
comments and a careful reanalysis of
the regulations, the Agency made the
changes discussed below.

The final regulations afford equal
.opportunity to both owners or operators
and the public to participate in the
initial approval of the post-closure plan
and any subsequent modification of the
plan post-closure security requirements,
post-closure disturbance of the
. containment system, or the post-closure

period. They also allow petitions for
modification to be submitted not at 5-
year intervals only (as provided for in.
the interim final regulations) but rather

at any time that relevant information is

submitted. This approach eliminates the
arbitrary ban on suchrequests at most
times but prevents repetitious nuisance
petitions which are riot based on new
facts.

The final regulations clarify the
procedures for approval and
modifications of post-closure plans.
Before approving a plan, the Regional
Administrator not only will allow the
submission of written comments but
also will hold a public hearing if the
hearing might clarify one or more issues
concerning the plan. (This procedure has
also been added to § 265.112(d) for
approvalof closure plans.) The same
procedures apply to the modification of
a post-closure plan or post-closure
period after the post-closure period has
already begun, Furthermore, the
regulations now specify that if any
person petitions the Regional
Administrator to modify the post-closure
plan or period and the Regional
‘Administrator denies the petition, he ~
will send the petitioner a brief written
response giving a reason for the denial.

One commenter on the interim final
regulations (which, as noted above,
provided for written comments but not
for public hearings) argued that
“variances on closures; shortening of a
post-closure period or reopening of a

closed disposal facility should be
preceded by hearings using the
‘substantial evidence’ test.” EPA
disagrees with the implication of this
comment that an evidentiary hearing
should be required in these situations,
As EPA has explained at length in
connection with the Consolidated Permit
regulations (44 FR 34264-65, June 14,

' 1979 and 45 RF 33409-11, May 19, 1980),

neither RCRA nor the Administrative
Procedure Act requires formal hearings
for permit issuances. The arguments
presented there, that the requirements of
due process are flexible and that the
procedures may be adapted to the
nature of the problem being addressed,
apply with equal force to the approval
and modification of closure and post-
closure plang during interim status. The
expansion of procedures in final
§8§ 265.112 and 265.118 (including .
situations for which the commenter did
not request expanded procedures) to
provide an opportunity for a public
hearing, rather than an evidentiary
hearing, satisfies the fundamental
requirement of due process and should
allay the concern expressed by the
commenter for procedural protection.
Final § 265.118(c) and (e) clarify.the
grounds on which the Regional
Administrator will decide to approve,
disapprove or modify a post-closure
plan or to modify the post-closure
period. EPA has accepted the comment
that “noncompliance with any

- applicable standards or requirements”

(interim final § 265.117(d)) is not an _
appropriate basis for extending the post-
closure period. An extension should be

" based only on relevant environmental

factors, and the final regulations reflect
this philosophy. Of course, if -
noncompliance with certain
requirements creates physical
conditions which in turn create the need
for extension of the post-closure period,
the period may be extended under the -
final regulations.

g. Notice to local land authority and
notice in deed to property (8§ 265.119
and 265.120).

These regulations were finalized on .
May 19, 1980. However, elsewhere in
today's Federal Register, changes to
these Sections are proposed to conform
to §8§ 264.119 and 264.120, which are

-being promulgated today as interim
- final. The Part 264 closure and post-

closure care requirements are dxscussed
next.

-2, General (Permitting) Regulations
(Part 264). These regulations contain the
same substantive requirements as the

" Interim Status regulations. However, the

procedures differ to reflect the fact that
plans will be submitted as part of the
permit application (40 CFR 122.25) and
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approved and modified through the
permit procedure (40 CFR Part 124)
rather than through the less formal

) procedures of Part 265, Subpart G.

The reader should refer to Part 124 to
determine most of the procedures
governing these regulations. The Part
124 procedures apply to the following:
approval of closure and post-closure
plans in § 264.112(a) modifications of
these plans in § 264.112(b), approval of
longer periods than 90 days and 180
days for performing two stages of
closure activities in § 264.113 (a) and (b);
modification of the 30-year post closure
period in § 264.117(a); continuation of

* security reqmrements during the post-

closure period in § 264.117(b); and
disturbance of the integrity of the
containment system during the post-
closure period in § 264.117(c).
Certain modifications of plans or

- requirements may be routinely required

during the life of the facility and are of a

~ minor nature. These include changes in-

estimates of maximum inventory in
§ 264.112(a)(2); changes in estimates of .
expected year of closure or schedule for

. final closure in § 264.112(a)(4);

extensions of the 90-day deadline in .
§ 264,113(a); and extensions of the 180-
day deadline in § 264.113(b). The
Agency.believes that the procedures of
Part 124 need not apply to these
modifications, Accordmgly, they have _
been desxgnated as “minor
modifications” in 40 CFR 122.17, and
appropriate comments have been
inserted in Part 264, Subpart G to alert
the reader of this regulation that these
modifications are not covered by Part
124.

Since the closure and post-closure
plans will be approved when the permit
is issued, the owner or operator of a
facility is not required (as in Part 265) to
submit his plans to the Regional
Administrator for approval prior to
closure. However, he must notify the
Regional Administrator 180 days before
he expects to close. This will afford the

‘ Regional Administrator an opportunity

to assess the need for a permit

. modification prior to final closure of the

facility.

The recently enacted Comprghensive
Environmental Response;
Compensation, and Liability Act of 1980
(commonly referred to as “Superfund”)
contains certain provision which relate
to the post-closure care and liability
requirements of §§ 264.117 and 264.118 -
for permitted facilities. Section 107(k)(1)
provides that the liability established by
Superfund “or any other law" for a
permitted facility “shall” be transferred
to and assumed by the Post-closure
Liability Fund five years after closure
provided that the facility meets certain
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conditions. (The major condition is
proper operation of the facility and
proper post-closure care in compliance
with the facility’s permit.) Section
107(k}(3) provides that the Fund “may”
be used to pay costs of post-closure
care, for facilities which meet the
conditions noted above after the period
of monitoring required by the RCRA
regulations. Neither of these provisions

* implies that the 30-year post closure
period in § 264.117 must be revised.
However, in developing regulations
under Superfund, EPA will be reviewing
§ 264.117 to determine whether any
modification of the 30-year period or the
procedures for a variance of the period
should be amended.

Sections 264.119 and 264.120 (Notice
to local land authority and Notice in
deed to property) are modified
somewhat from the Part 265 versions.
However, elsewhere in today’s Federal
Register, EPA is proposing changes to
§8 265.119 and 265.120 to conform them
to §§ 264.119 and 264.120, which are
being promulgated as interim final. Both
the Part 264 and the revised Part 265
versions will be finalized together after
consideration of any comments
submitted.

Reference in § 265.119 to “local land
authority” has been clarified in § 264.119
to mean “local zoning authority or the
authority with jurisdiction over local
land use.” In addition, the Part 264
regulations require that after the survey
plat and record of wastes are filed,
subsequent changes (e.g., as a result of
reopening a cell or opening a new cell)
must also be submitted.

In § 264.120, two changes from the
interim status standards have been
made. First, the notice in the deed must
state that the survey plat and record of
wastes disposed of have been filed with
the appropriate local authority. ~
Prospective purchasers of the property
may then check the filed records to
learn the precise location of wastes
buried at the site.

Second, if the wastes and
contaminated materials are removed
from the site, the notation on the deed
may be removed or, if that is not
allowed by local authority, a notation
may be added indicating removal of the
waste. EPA is particularly interested in
public comment on this issue. Would
prospective purchasers of property want
to know that hazardous wastes were
once buried on the property even if the
wastes were later removed? Would such
information affect the market price and,
if so, to what extent? If removal of the
notation were undesirable, would that
imply that even storers and treaters of
hazardous wastes should be required to
place notices in deeds?

C. Subpart H—Financial Requirements

Section 3004(6) of RCRA requires EPA
to establish financial responsibility
standards applicable to owners and
operators of hazardous waste
management facilities as may be
necessary or desirable to protect human
health and the environment. EPA has
concluded that, at a minimum, financial
responsibility performance standards
are necessary and desirable to assure
(1) that funds will be available for
proper closure of facilities that treat,
store, or dispose of hazardous waste
and for post-closure care of hazardous
waste disposal sites; and (2) that a pool
of funds will be available during the
operating life of the facility from which
third parties can seek compensation for
injuries to people and property resulting
from operation of the facilities. In these
regulations the Agency is establishing
various requirements which are
designed to meet those performance
standards. Other needs in financial
responsibility related to hazardous
waste management are addressed by
the recently passed “Superfund” law,
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, Pub. L. 96-510 (December
11, 1980). :

The need for assurance of financial
responsibility for closure and post-
closure care is indicated by the many
instances of environmental damage
resulting from abandonment of
hazardous waste facilities and other
failures by owners and operators to
provide adequately for closure and post-
closure care. (Several such cases are
described in the Background Document
for the financial requirements.) The
likelihood of such a failure is increased
by the fact that the economic value of
the facility is either at a minimum or
nonexistent when closure and post-
closure care are expected to commence.
For most disposal facilities, post-closure
care must extend for 30 years beyond
the operating life of the facility. EPA
believes that a significant number of
owners and operators will lack the
ability to provide for adequate closure
and post-closure care unless effective
requirements for financial assurance are
established.

Assurance that a pool of funds will be
available from which third parties
injured by the operation of a hazardous
waste management facility can seek
compensation is necessary and
desirable, in the Agency’s view, because

" of the potential for injury arising from

the operation of those facilities. As

. discussed in detail in the Background

Document, there are numerous instances
in which third parties have suffered
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personal injury and property damage
caused by the operation of hazardous
waste management facilities.
Consequently, the Agency is )
establishing a requirement that owners
and operators must secure a liability
insurance policy which covers both
personal injuries and property damage
resulting from their facilities. Moreover,
the inherent risks associated with
hazardous waste indicate that such a
requirement is desirable.

The Agency has carefully considered
numerous alternative financial
responsibility mechanisms in developing
these requirements, Their development
involved a proposal of regulations in
December 1978, a reproposal in May
1980, public hearings on the proposals,
analyses of the many comments from
the public, and a number of
investigations of issues raised by
commenters and by the Agency itself.

Under the first proposal, issued
December 18, 1978 {43 FR 58995, 59006
7), the trust fund was the only means of
assuring that funds would be available
- for closure and post-closure care. The

closure trust fund had to be fully funded
when established. The post-closure
fund, however, was to be funded over
the life of the facility or 20 years,
whichever was shorter. The owner or
operator was to estimate the amounts of
the closure and post-closure funds based
upon required plans for-closure and
post-closure care of the facility. The
financial assurance provisions were
essentially the same for general
standards (to be used in issuing permits)
in Part 264 and for interim stdtus
standards (which apply to existing
facilities awaiting final disposition of
their permit applications) in Part 265.
Only trust funds were allowed because -
the Agency believed that only by setting
money aside in a trust fund could
owners and operators adequately assure
availability of funds.

The Agency's first proposal also
included liability requirements as’
general standards but not as standards
for existing facilities with interim status.

-EPA based that decision on its belief at

. the time that insurance would not be

available for facilities without permits.
The amounts of required liability
coverage were $5 million per sudden
accident, and, for nonsudden accidents,
$5 million per occurrence with a $10
million annual aggregate. In addition to
insurance, self-insurance and “other

*  evidence of financial responsibility” -

were allowed to satisfy the proposed
requirement. )
Many of the commenters on the .
original proposal said requiring the
closure trust fund to be fully funded
when established was so costly it could
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put them out of business. A number of
commenters also said that other
financial mechanisms in addition to
trust funds should be allowed. Some
commenters thought the amount of the
required liability insurance coverage
greatly exceeded the level of risk
associated with their facilities.

EPA reanalyzed these and other
issues and developed a new proposal -
which was published May 19, 1980 (45
FR 33260-78). In this reproposal, the
closure trust fund was allowed to build
over the operating life of the facility or
20 years, whichever was shorter,
because the Agency believed that
requiring owners or operators to fully
fund the closure trust immediately could
cause some smaller firms to go out of
business, and this would contribute to
an expected capacity shortage in
hazardous waste management.
Consequently, both the closure and
post-closure trust funds, had a pay-in
period of up to 20 years, The reproposal
also permitted owners and operators to
use the following mechanisms other
than trust funds to provide assurance of
financial responsibility: surety bonds;
letters of credit; a financial test; °
guarantees of the closure and post-
closure obligations of an owner or
operator by another entity which meets
the financial test, a revenue test for
municipalities, and State assumption of
responsibility for closure and post-
closure care or funding of these
obligations. Also, if a State required
specific financial assurance mechanisms
for closure and post-closure care, the
owner or operator could use those
mechanisms to meet the Federal
requirements as long as the State
- mechanisms were substantially

equivalent to mechanisms specified by
EPA.

The reproposed requirements for
financial assurance for closure and post-
closure care thus contained a range of
options, all of which had been suggested
by commenters on the first proposal
The principal consideration in selecting
the mechanisms and determining their
specifications was the effectiveness of

‘the mechanism in assuring availability
of sufficient funds when needed for
closure and post-closure care. The

" Agency recognized, however, that in
certain circumstances it may be
necessary or desirable to balance other
considerations against ready access to
funds. As noted above, the Agency
proposed a 20-year pay-in period for

_ closure and post-closure trust funds

because it believed that the

environmental risk associated with a

capacity shortage in hazardous waste

management was greater than that-

associated with those instances in
which there are insufficient funds for
closure because the owner or operator is
either bankrupt or has abandoned the
site before the trust fund was paid up.
The Agency also considered avoidance
of unnecessary costs to the regulated
community, the desirability of allowing
flexibility in meeting the requirements,
administrative burden on the Agency, .
and availability of the mechanisms.

The reproposal.also included a
requirement that owners or operators
obtain liability insurance during interim
status. Coverage for sudden accidents
amounting to $1 million per occurrence
with a $2 million annual aggregate was
proposed. The Agency added this
requirement because, contrary to EPA’s
previous belief that insurance would not -
be available for facilities without
permits, further investigation showed
that many of those firms which followed
good business management practices
already possessed liability insurance
covering sudden accidents, and that it
was readily available to other firms. The
Agency did not propose requiring
coverage for nonsudden accidents
because its investigation indicated -
limited availability of such coverage to
firms managing hazardous wastes prior
to obtaining permits. (Comments were
invited, however, on the desirability of
requiring coverage for nonsudden
accidents during interim status.) The
lower level of coverage for sudden
accidents (compared with the previous
proposal) was based on a review of
damage cases, typical levels of
coverage, and State insurance
requirements for hazardous waste
facilities. As with financial assurance
for closuré and post-closure care, the
reproposal allowed owners and '
operators to use State-required
mechanisms and State guarantees to-
meet EPA liability requirements to the
extent that the State mechanisms were
substantially eqmvalent to EPA- -
specified mechanisms.

The originally proposed general
standard for liability coverage was not
included in the reproposal but the period
‘of public comment on it was reopened.

At the same time that the reproposal
was published {May 19, 1980), EPA

" issued final regulations, 40 CFR 265.140,

142, and 144 (45 FR 33243-44), which
established interim status standards for

.estimating the costs of closure and post-

closure care. (The effective date for
these standards was changed from
November 19, 1980, to May 19, 1981, by
an amendment promulgated October 30,
1980 (45 FR 72040).) The final regulations
exempted State and Federal

" governments from financial -
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' requirements imposed on owners and

operators of hazardous waste
management facilities. These regulations
are discussed in the Background
Document entitled Financial
Requirements and in the Preamble to the
May 19, 1980, publication. They are not
discussed again here.

The following sections address the
major issues and comments associated

-with the financial responsibility

standards promulgated today.

1. Financial Assurance for Closure
and Post-Closure Care (Major Issues). In
the final regulations, as in the
reproposal, the owner or operator of
each hazardous waste treatment,
storage, or disposal facility must
establish financial assurance for its
closure. The owner or operator of a
disposal facility must also provide
financial assurance for post-closure
care. He may use one or more of the
several mechanisms allowed by the
regulations to meet those requirements.
The amount of funds assured must at
least equal the adjusted cost estimates.

For existing facilities, financial
assurance must be established by the
effective date of the Part 265 financial
assurance requirements, For new
facilities, assurance must be estabhshed
as specified in Part 264 at least 60 days
before hazardous waste is first received
at'the facility for treatment, storage, or
disposal.

Commenters raised the following
general issues:

a. Compliance proceedings.

Commenters said that EPA should be
able fo direct the use of funds from
trusts, surety bonds, letters of credit,
and guarantees only after a final judicial
determination of a violation or after

"agreement between EPA and the owner

or operator, and that EPA should not be
able to call in a bond or draw on a letter.
of credit after a notice of nonrenewal or
cancellation unless a court order is
obtained. These limitations are needed,

* commenters said, to protect the owner’s

or operator’s right of appeal and his
credit standing and to ensure that EPA
does not expend funds improperly.

The procedures to be used for
enforcing compliance with regulations
under Subtitle C of RCRA, including
Subpart H, are prescribed in Section
3008 of RCRA, which authorizes the
Administrator to determine when
violations of RCRA and the regulations
have occurred and to issue compliance
orders. Pursuant to Section 3008 an

- opportunity for a public hearing is

provided before a compliance order or
suspension or revocation of a permit
becomes final.

" The final regulations have clarified

‘procedures relating to cancellation of -
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financial assurance devices. Although
continuous availability of funds is a
basic consideration of EPA in
developing requirements for financial
assurance for closure and post-closure
care, the Agency recognizes the desire
of financial institutions and surety
companies for means of terminating
letters of credit and bonds issued on
behalf of owners and operators.
Consequently the final regulations
include provisions for cancellation
under limited circumstances, However,
the owner or operator will be deemed to
be without financial assurance and in
violation of these regulations upon
receipt by EPA of a notice of
cancellation or nonrenewal, and EPA
thereupon will begin compliance
proceedings under Section 3008 of
RCRA. In the event the owner or
operator cannot satisfy a compliance
order requiring alternate financial
assurance, EPA will require funding of a
standby trust (described below) by the
surety or issuer of the letter of credit.

In order to assure that funds will be’
available for closure and post-closure
care, and that initiation of compliance
proceedings does not immediately
precipitate termination of surety bonds
and letters of credit, all such
instruments must provide that no
termination shall occur while
compliance proceedings are pending,
irrespective of the subject matter of the
compliance proceedings.

b. Standby trust fund. ‘

The final regulation requires that
owners and operators who obtain letters
of credit or surety bonds to provide the
required financial assurance must also
establish a standby trust fund at the
same time. Under the terms of the letter
of credit or surety bond, any funds
drawn under those instruments are to be
placed directly into the trust fund by the
institution making the payment. The
Agency is imposing this requirement
because without such a depository
mechanism any funds drawn under
those instruments which are payable to
the Regional Administrator would have
to be paid into the U.S. Treasury and
could not be used specifically to pay for
closure and post-closure care of the
facility (see 31 U.S.C. § 484). EPA plans
to seek authority from Congress to
directly receive and disburse funds
derived from financial assurance
mechanisms under RCRA. If EPA
obtains that authority, owners and’
operators would no longer be required
to establish standby trust funds. In the
reproposal of May 19, 1980, the Agency
allowed hoth trust funds and escrows to
be used to hold funds drawn on letters
of credit and surety bonds (escrows for

closure funds, trusts for post-closure
funds), and they did not have to be
established before the time they were
needed. Further analysis indicates that
trusts are preferable to escrow accounts
(see discussion of escrows in section 8
below) for this purpose and that they
must be established when the letter of
credit or surety bond is obtained to
assure that the necessary depository
mechanism is available if needed.

c. Equity among mechanisms.

Several commenters said that, from an
equity standpoint, EPA should allow all
mechanisms, not just trust funds, to be
built over 20 years. .

EPA is allowing owners or opergtors
to select from a variety of financial
mechanisms to meet the requirements of
these regulations. It is doing so to
minimize their cost. Since an owner or
operator is free to choose from among
the devices; he may select that
alternative which seems most
advantageous. Thus there is no inequity
created.

d. Restricting means of financial
assurance.

Several commenters said that EPA
should not limit owners and operators to
the specified mechanisms but instead
should allow them to demonstrate
financial assurance by any appropriate
means, The Agency has decided not to
adopt that approach because the
implementation of such an open-ended
regulation would impose an intolerable
administrative burden on the Agency,
especially in light of its limited
experience and resources in the area of
evaluating financial mechanisms. The
Agency expects that a large number of
owners or operators might seek to
demonstrate financial assurance by
alternative mechanisms if they are
allowed to do so. The Agency believes
that in such an event, mechanisms that
do not adequately assure that funds will
be available in a timely manner will
inadvertently be accepted. This will
result in inadequate protection of human
health and the environment and, in
addition, an inconsistent and possibly
inequitable administration of these
requirements. Consequently, the Agency
concluded that it must require specific
mechanisms for financial assurance and
has allowed those to he used which
adequately provide financial assurance
and are feasible. EPA will continue to be
receptive to proposed additions to these
mechanisms and may add to, subtract
from, or alter the currently allowed
mechanisms after it examines such
suggestions and its experience in
implementing these regulations.

Some commenters suggested that
requiring standard language for trusts
and other instruments is a mistake,
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since financial institutions have
different informational requirements.
EPA believes that standard language is
nécessary for the same reasons that
standard mechanisms are needed. The
Agency simply does not have the
resources or expertise to review every
trust or other instrument to determine
whether it adequately assures the
availability of funds for closure or post-
closure care. The Agency believes that
the mechanisms allowed by the final
regulation will be acceptable to most, if
not all, financial institutions. They were
developed in consultation with the
American Banking Association, the
Surety Association of America, other
trade associations, financial institutions,
and other financial experts.

"2. Trust Funds. The trust provisions of
the final regulation include several
changes from the provisions of the
reproposal. The most significant change
is a redesign of the funding sequence.

As described abiove, under the first
proposal issued December 1978 the
Agency required that the closure trust .
fund be fully funded when established.
The Agency selected the fully funded
trust to provide financial assurance
whether closure takes place as planned
or closure becomes necessary
prematurely due to economic difficulty
or as a result of a government agency’s
order based on problems associated
with the operation or maintenance of the
facility. Immediate full funding of the
trust fund represents a significant

" financial burden to the regulated

community, however, in that it requires
the owner or operator to set aside a
large sum of capital at one time. This
burden assumes an added significance
under current tax laws, which do not
allow payments into these trusts to be
considered a deductible business
expense because no expense occurs in a
tax sense until the funds are used for
closure. )

The environmental impact of this

-economic burden might be substantial. It

could tend to drive companies out of

- hazardous waste management and

discourage new companies from
entering the field, thus reducing the
national capacity for hazardous waste
disposal at a time when we may be
short of sites which are acceptable from
a health and environmental standpoint.

The Agency responded to this
problem in the reproposal of May 19,
1980, by allowing a pay-in period of 20
years or facility life, whichever is
shorter, for both closure and post-
closure trust funds. Also, as already
noted, several alternative mechanisms
were allowed which are expected to be
substantially less costly to the regulated
community.
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In the final regulation for interim
status, EPA continues to allow both
closure and post-closure trust funds to
build over 20 years or facility life,
whichever is shorter. Interim status is
supposed 1o be a period of transition for
hazardous waste facilities from no
Federal hazardous waste regulation to
fairly complex Federal hazardous waste
regulation. As such, EPA wants the
transition to be gradual. The Agency has
set the buildup period for trust funds to
prevent the dislocations and capacity
problems that might occur from a faster
buildup of trust funds.

For interim status facilities which

_ become permitted, the owner or .
operator must fund the balance of the
trust funds over the term of the initial
permit (a maximum of 10 years under
§ 122.9 of this Chapter). At the end of
this term, the Agency may decide not to
renew the permit. Based on that
consideration, the Agency decided to
establish a pay-in period equal to the
term of the permit, The Agency does not
want to be in the position of having to

consider whether to allow a poorly
managed site to remain in operation so
that it could continue to build its trust
funds to afford closure and post-closure
care, The trust should therefore be fully
funded at the end of the term of the
permit to assure that proper closure and
post-closure care can be carried out.

. EPA will require that trust funds for
new facilities also be built over the life
of the permit. New facilities, like
existing facilities, present a potential for
premature closure during the fund
buildup period. Again, an apparent
simple solution is full funding up front.
The Agency need not be concerned
about dislocations induced among new
facilities by too stringent a pay-in

-- requirement as it does with existing
facilities. A decision for immediate full
funding, however, sets up a significant
differential in RCRA compliance costs
between new and existing facilities
whose owners or operators need to use *
trusts to meet the financial
requirements. EPA believes it may be
counterproductive to establish an
immediate pay-in requirement for new
facilities, especially when old facilities
can build trusts over time. This would
encourage the continued use of existing
facilities and discourage the building of
new sites conforming to current-
technical standards.

The 20-year pay-in period, which was
in the reproposal and is now allowed
only during interim status, was criticized

by some commenters. They pointed out

that the public might have to bear a
significant portion of total closure and -
post-closure costs over that time due to

the failures of firms. With a faster
‘buildup, however, there are also closure
and post-closure obligations which
would fall to the public from firms which
close immediately when faced with the -
higher costs. The Agency believes that
some closure and post-closure costs will
be borne by the public regardless of the
pay-in period.

In an analysis prompted by the
comments on the pay-in period, EPA
found that, because of uncertainties in
the expected normal business failure
rate for firms that will be getting trust
funds and the expected rates of closure
induced by different pay-in periods, the
optimum pay-in period could be .
anywhere from 5 to 20 years, If the

_ Agency required a buildup rate during

interim status faster than 5 percent a
year, and subsequent evidence of
bankruptcy rates showed that the
annual 5 percent buildup was, in fact,
justified by the data, it would be too late
to prevent induced closures by reducing
the pay-in rate. On the other hand, if
EPA chose the 5-percent rate and
bankruptcy data showed a higher rate to
be more appropriate, the Agency could
adjust the buildup rate at little cost.
Moreover, the Agency estimates that the
amount of closure and postclosure
expenses to be paid for by the public
does not vary greatly from a 5 percent
per year pay-in rate to a 20 percent per
year rate, but the additional cost to the
regulated community is substantial for
the higher rate. This analysis, then, is
consistent with the Agency’s decision to
allow slower pay-in period during
interim status.at this time.

EPA recognizes that full assurance of
funds for closure and post-closure care
will not be provided through the trust
fund in the event of prematuire closure.
EPA is presently studying a variety of
private sector and governmental
programs, including mutual and pooled

fund approaches, which will address - -

this problem. The Agency welcomes
comments in this regard. It is likely that
EPA will request legislation in this area
from the Congress in the near future. In
the event a legislative, administrative, or
private sector remedy to the problem of
premature closure is not forthcoming, it
is likely that EPA will review the
present trust fund mechanism-and
require a significantly shorter pay-in
period.

Among the other changes from the
reproposal was the addition of
qualifications for trustees. In the

__reproposal, a “bank or other financial

institution” could serve as the trustee. In
the final regulation, trustees must be
banks or other financial institutions that

+ have authority to act as trustees and
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whose trust operations are regulated
and examined by Federal or State
agencies, EPA made this change
because institutions that are examined -
and regulated by Federal or State

"agencies must meet certain standards

that should increase the reliability and
security of trustee institutions.

In the reproposal, the Agency did not
establish certain specific requirements

" regarding the trust agreement (for

instance, how monies in the trust fund
were to be invested) because it believed
that these issues would either be
covered by State trust law or were best
resolved by agreement between the
owner or operator and the trustee. ~

Some commenters strongly objected
to this approach and said that financial
institutions would not act as trustees for
these trusts if the trust instrument did
not contain provisions specifying the
responsibilities and rights of the
trustees. The Agency developed a
standard trust agreement which
incorporated the necessary provisions
with the assistance of the American
Bankers Association and other
commenters. One of the clauses which
was amended was the investment
clause. In developing this clause, the
Agency’s primary concern was
protection of the corpus of the fund. A
secondary concern was to allow the
trustee to invest the funds to earn a rate
of return that will at least keep up with
inflation, This concern is especially
important for the post-closure period. In
the final regulation the trust agreement
prohibits investment in the securities of _
the owner or operator and their
affiliates, but otherwise generally allows
investments in accordance with a
“prudent man” rule. The rule requires
the trustee to invest with the judgment
and care that persons of prudence
would exercise in managing an
enterprise of like character and aims.
Investment in certificates of deposit or
other time or demand deposits with the
trustee institution is specifically allowed
to the extent they are insured by an
agency of the State or Federal
government, EPA added this last
provision because it believes that
financial institutions may be more
willing to accept small trust funds if the
owner or operator agrees to such an
investment.

EPA’s concern about the willingness
of financial institutions to act as trustees
of small trust funds was based on
comments by many of the larger banks
in the country. Some closure cost
estimates will be under $10,000. Many of
the larger banks said they would not act
as trustees for funds containing only
small amounts and quoted acceptable
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minimums which ranged from $20,000 to
$5 million. Small trust funds, in their
view, are not worthwhile because their
administrative costs and potential legal
expenses outweigh potential profits.
However, some of the smaller banks
said they would accept small trust funds
and believe they are comparable to the
Individual Retirement Accounts (IRA)
and Keogh accounts that are established
to provide retirement income. The
Agency was informed that more banks
would be willing to act as trustees for
the smaller trust funds if the funds could
be commingled for investment purposes
but that such commingling might not be
consistent with Federal securities laws,
To encourage financial institutions to
act as trustees for small trusts, EPA-
requested the Securities and Exchange
Commission to issue a “no action” letter
concerning commingling. The Agency
received such a letter from SEC dated
October 20, 1880.

3. Surety Bonds. In the May 19, 1980,
proposal, three types of surety bonds
were allowed. They guaranteed
performance of closure, or payment of a
lump sum into a post-closure trust fund
at the time of closure, or performance of
post-closure care. It was intended that
such bonds would be allowed for both
interim status and general standards, It
has become apparent, however, that
performance bonds are not appropriate
for interim status. Performance bonds
are intended to guarantee performance
of a specified duty. During interim
status, closure and post-closure plans
will not normally be closely examined
by the Regional Offices until shortly
before closure. The Regional
Administrator at such time may find
that major changes are called for in the
closure or post-closure plans. The actual
required performance for the particular
facility therefore may not be specified in
any detail during most of the term of the
bond. Consequently in the final
regulations for interim status only surety
bonds that guarantee payment into
standby trust funds for closure and post-
closure care are allowed. In the general
standards, performance as well as
financial guarantee bonds are allowed
since the closure and post-closure plans
will be reviewed as part of the
permitting process.

Surety companies and other
commenters identified two features of
the closure and post-closure gbligations
that will discourage sureties from
writing the bonds: the obligations are for
terms much longer than surety bonds
have traditionally been written for, and
the costs are not set—they will shift
with inflation and changes in the closure
and post-closure plans. The Agency has

not found a way to structure the bonds
so as to reduce the effects of these basic
conditions without jeopardizing the
adequacy of financial assurance
provided by the bonds.

Under the cancellation provisions in
the reproposal, the surety could cancel a
bond only if at least 90 days’ advance
notice is given. If during the first 30 days
after the notice the owner or operator
failed to establish other financial
assurance, the Regional Administrator
could order closure of the facility, thus
triggering the bond guarantee. The

" surety could therefore cancel
successfully only if the owner or
operator could establish other financial

* assurance. .

In the final regulations, the
cancellation provisions have been
revised: (1) The bond cannot be
cancelled while a compliance procedure
is pending. (2) Nonconformance with the

ancial assurance regulations is

deemed to commence whenever

_continuity of financial assurance is *
threatened due to impending
cancellation’of the bond by the surety
(i.e., upon receipt of a cancellation
notice from the surety). (3) The role of
Section 3008 procedures in regard to
compliance orders, closure orders, and
collection of the penal sum after
noncompliance has been clarified. In
particular, if the owner or operator fails
to establish financial assurance in the
period allowed by the compliance order,
the surety must deposit the amount of

. the penal sum into the standby trust
fund established by the owner or
operator. The latter change was made so
that financial assurance can be
maintained without the need to require
closure.

As these bonds represent a new risk
experience for the surety companies,
availability will be limited at first, with
economically stronger companies more
likely to receive coverage. As surdly
experience with these facilities and
bonds increases,availability may
increase as well.

4, Letters of Credit. A letter of credit
is an agreement by the institution
issuing the letter that it will make
available to the beneficiary a specific
sum of money during a specific time
period on behalf of its customer. The
beneficiary can draw on the credit by
presenting to the issuing institution the
documents specified in the letter. In the
final regulation, an owner or operator
may satisfy the financial assurance
requirement by obtaining-the issuance of
a letter of credit, addressed to the
Regional Administrator, in the amount
which equals or exceeds the closure or
post-closure cost estimate. The term of
the letter of credit must be at least1
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year, and it must contain a clause which
provides for automatic extensions. The
issuing institution may terminate the
letter only by sending a notice of
nonrenewal to the Regional
Administrator and to the owner or
operator at least 90 days prior to the
automatic renewal date. Like the surety
bond, the letter of credit can be drawn
on if the Regional Administrator
determines that the owner or operator
has failed to meet closure or post-
closure requirements or following a
notice of nonrenewal and a Section 3008
determination that the owner or
operator is in violation of the financial
requirements. By the terms of the
instrument, the letter cannot be
cancelled while a compliance procedure
against the owner or operator is
pending.

The issues raised regarding letters of
credit were, for the most part, the same
as those for surety bonds. Some
commenters suggested that the term is
too long, that the owner's or operator’s
obligations are subject to increases thus
requiring frequent changes in the letter
of credit, and that such letters of credit
are rarely if ever written. As with the
bonds, it appears that only large, highly
creditworthy firms may be able to
obtain these instruments on an
unsecured basis.

In the reproposal, letters of credit
could be used to assure funds for
closure, assure payment of a lump sum
into a post-closure trust fund at the time
of closure, or assure availability of
funds during the post-closure period.
The reproposal contained a separate set
of requirements for each of these uses.
In the final regulation the letter of credit
may be used for the same purposes, but
one set of requirements covers both
instances in which letters of credit are
used to assure funds for post-closure
care,

Numerous commenters said that the
letter of credit form in the reproposal
should be simplified. They suggested
that detailed references to the
regulations be eliminated because they
were concerned that the references
might be interpreted to impose a
responsibility on the issuing institution
to assure that the owner or operator
complies with the regulations. Many
bankers also suggested that EPA delete
from the letter all references to the

-escrow account into which funds drawn

under the instrument would be
deposited. With the aid of the American
Bankers Association, other institutions,
and a legal expert on letters of credit,
the Agency developed a less complex
letter of credit and eliminated from it
most references to the regulations.
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While the letter contains’a reference to
the standby trust into which funds paid
under the letter will be deposited (rather
than the escrow account specified in the
reproposal), this was done to ensure a
direct transfer into the owner’s or
operator’s trust fund and to avoid
problems associated with the
requirements of 31 U.S.C. 484.

Under the reproposal, only letters of
credit issued by Federal Reserve System
(FRS) banks would be accepted by the
Agency. EPA proposed this restriction
because it believed that FRS banks had
greater stability and reliability and that
only member banks could issue letters
of credit for periods longer than 1 year.
The Agency learned, however, that
nonniember banks can issue letters of
credit for more than 1 year. Moreover,
there appears to be no significant
difference in stability and reliability
between FRS banks-and other financial
institutions which are examined and
regulated. Consequently, in the final
regulation, letters of credit from any
financial institituion which has authority
to write letters of credit and whose
letter-of-credit operations are regulated
and examined by Federal or State
authorities are acceptable. -

'5. Revenue Test for Municipalities. In
the reproposal, municipalities, as
defined in RCRA, could demonstrate
financial assurance by passing a
revenue test. A municipality passed the
test by having annual general tax
revenues which were 10 times the cost
estimates to be covered. The test was
intended to identify those local
governments which have a tax base
sufficient to readily support the costs of
closure and post-closure care.

The proposed revenue test was the
subject of numerous comments. While
some commenters thought it was a
reasonable approach, others felt that
municipalities should be required to
provide the same forms of assurance
that other entities must provide. They
cited the delays in funding of closure

_that could occur if cities failed to plan
adequately for meeting closure costs.

. Several commenters thought that a
test which requires a local government
to have only 10 times the cost estimates
was inadequate. They contended that
many cities would find it extremely
difficult to reallocate in any year 10
percent of their budget to cover closure
and post-closure costs. One commenter
suggested that the multiple be increased
to 20,

Several commenters objected to the
test because it limited revenues to be
counted to the property, income, and
sales taxes. They suggested that fees,
contract payments, and any other
income should be included. Other

commenters suggested -alternatives to
the test be allowed, including municipal
bond ratings, bond pledges, annual
audits, and requirements for enterprise
accounting. 4
Because of the complexity of the
issues regarding the revenue test, the ~

.Agency could not analyze them

adequately in time for this promulgation.
The Agency expects to announce its
decision’on whether it will promulgate
the revenue test within the next few

. months. At the same time the Agency

will also announce its decisions
régarding the financial test and self-

~insurance, which are described below.

The Agency decided to proceed with
today’s promulgation of financial
responsibility standards despite the fact
that these key decisions are yet to be
_made because of the need to begin

- assuring financial responsibility for

hazardous waste management and also
the need to meet the court-ordered
schedule for issuing RCRA regulations.
In planning how they will meet the .
financial responsibility requirements
promulgated today, owners and
operators should not consider the
revenue test, financial test, or self-
insurance as available or imminently
available options at this time. -
6. Financial Test and Guarantee. The
proposed financial test allowed firms to
meet the financial assurance
requirement by demonstrating they had
more than $10 million in net worth in the
U.S,, a ratio of total liabilities to net
worth not greater than 3 to 1, and net
working capital in the U.S. of at least .-
two times the value of all their closure
and post-closure cost estimates. An
entity meeting the financial test could
also guarantee closure and post-closure
obligations of another entity. The
Agency received many comments on
this issue. They included suggestions
that the test was too stringent, that it
was too lenient, and that the criteria
were either inappropriate or arbitrary.
They suggested different values for the

. criteria and numerous alternative

criteria such as bond ratings, a cash
flow test, positive net income, the ratio
of quick assests to current liabilities,

- - and fixed assets in the U.S. (rather than

net worth or working capital in the U.S.).
Many commenters also raised questions
about the proposed requirements for
establishing that the test criteria were
met. As with the revenue test, the

- Agency could not complete its study of
the issues in time for this promulgation.
As noted above. the Agency’s decisions
regarding the financial test and the
guarantee based on the financial test
will be announced at the same time as
the decision on the revenue test.

~

7. Variations in Use of Mechanisms. ~
The reproposal allowed owners and
operators to use more than one type of
mechanism to provide financial
assurance for a facility, to use one
mechanism to cover multiple facilities,
and to use one mechanism to cover both

. closure and post-closure care. A number

of commenters expressed approval of
these provisions because of possible
savings in costs to the regulated
community. The final regulations allow

- these variations with some

qualifications and clarifications.
An owner or operator using multiple

“instruments may include a surety bond

guaranteeing payment but not a surety
bond guaranteeing performance of
closure or post-closure care. The latter.
type of bond is excluded because of the
potential complexity of combining the
performance option in the bond with
funds from other instruments in case of
default.

The final regulation states that if an
owner or operator uses a trust fund and
a letter of credit or surety bond, he may
use the trust fund in place of the
standby trusts required for letters of
credit and surety bonds. If an owner or
operator uses only letters of credit of
surety bonds, only one standby trust
fund is required for all instruments.
Requiring a separate standby trust for
each instrument means added costs for
the owner or operator and added
administrative burden for the Agency.

A letter of credit may not be used to
cover the facilities in more than one

* Region because increases and decreases

in the coverage of the credit, even if they
concern only one of the facilities

. covered, would in some cases depend

on the consent by all the Regional
Administrators who are addressees of
thé letter. Such procedures are likely to
delay the change in the credit amount
and could add to the administrative
burden of the Regional staff. The

_Testriction to one Region does not apply

to the other instruments, since only the

" approval by the Regional Administrator

for the Region in which the affected
facility is located need be obtained in
order to decrease the coverage, and
increases may be made without prior
approval or return of existing
instruments.

Combining financial assurance for
closure and post-closure care in one
instrument is allowed for the letter of
credit and the trust fund but not for
surety bonds. Unlike the other
instruments, the surety bonds must, in
order to specify the conditions of the
guarantees, differentiate between what
is to be done to assure closure and post-
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closure care. The Agency believes that
combining the closure and post-closure
language in one bond form would add to
its complexity and risk confusion.

8. Other Mechanisms. EPA believed
that escrow agreements might be useful
and therefore actively solicited
information about them. Most of the

commenters said there is little difference -

between trust funds and escrows and
therefore there is little point in offering
both. Trust funds appear to be
preferable because the law of trusts
places obligations upon trustees to
protect the interests of the beneficiary
(i.e., EPA in this case). An escrow agent
is responsible only for what is specified
in the escrow agreement. The Agency
believes it would be extremely difficult
to draft an escrow agreement that
adequately specifies all the actions that
the Agency would want the escrow
agent to take in all situations to assure
that the instrument serves its intended
purpose. Some commenters said that if
the escrow agreement is carefully
worded escrowed funds could be safer
from creditors’ claims than trust funds,
but other commenters and the Agency’s
analysis indicated that trust assets are
better protected. Under trust law, legal
title to property in a trust is transferred
from the grantor to the trustee. With an
escrow agreement legal title is not
transferred to the escrow agent; since
the grantor retains legal title while
property is in escrow, such property is
more likely to be subject to creditor's
claims than property in a trust. Some
commenters said fees for escrow
accounts tend to be lower than for
trusts, but other commenters said that, if
an escrow agreement were written to be
comparable to the trust agreement, the
fees would also be comparable. Based
on the information obtained, EPA
believes trust funds are preferable to
escrows and has decided not to add the
escrow agreement as an option.

Commenters’ suggestions for other
financial assurance mechanisms
included allowing owners and operators
to deposit funds, certificates of deposit,
or other property with EPA. EPA
currently lacks authority, however, to
directly receive and spend funds for
closure and post-closure care.

9. Liability Requirements. The final
interim status and general standard
liability regulations require owners or
operators of hazardous waste treatment,
storage, and disposal facilities to
demonstrate financial responsibility for
claims arising from sudden accidents. In
addition, owners or operators of surface
impoundments, landfills, and land
treatment facilities will be required,
over a 3-year phase-in period, to

demonstrate financial responsibility for
claims arising from nonsudden or
gradual occurrences.

Several important changes are
incorporated into the final liability
requirements as a result of comments
received and further analysis by the
Agency. First, EPA is modifying its
approach to nonsudden liability
coverage by extending the requirement
for nonsudden coverage to interim
status facilities, limiting the initial
applicability of this requirement to
impoundments, landfills, and land
treatment facilities only, and phasing in
the nonsudden requirement over 3 years.
Second, EPA is reducing the amount of
liability insurance required to $1 million
per occurrence with a $2 million annual -
aggregate for sudden events and to $3
million per occurrence with a $6 million
annual aggregate for nonsudden liability
coverage. Third, EPA is adding a
variance procedure to the final
requirements to allow owners or
operators who can demonstrate that the
levels of required coverage are not
consistent with the degree and duration
of risks at their facilities to seek an
adjusted level of required coverage.
Finally, EPA is including provisions to
allow the Regional Administrator to
increase the level of required coverage if
the degree and duration of risks at a .
facility or group of facilities warrants a
higher level of coverage and to extend
the nonsudden requirement to treatment

_and storage facilities that pose risks of

nonsudden damage.

Many of these changes reflect EPA’s
commitment to rely to the extent
possible on the insurance industry to
provide liability coverage for hazardous
waste management facilities. EPA
believes that liability insurance is the
most appropriate mechanism for
assuring the public that there will be a
pool of funds available from which third
parties can seek compensation for
claims arising from the operations of
hazardous waste management facilities.
On the other hand, EPA recognizes that
liability coverage for these facilities,
particularly for nonsudden occurrences,
poses special problems to the insurance

“industry because of the lack of

experience with a regulated waste
management industry and the potential
hazards associated with managing
hazardous wastes. These problems may
jeopardize the wide availability of
liability insurance to the regulated
community.

By phasing in the nonsudden
requirement over 3 years, starting
initially with larger firms which the
Agency believes can more readily
obtain nonsudden coverage, and by
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requiring a minimum level of coverage
that EPA believes will protect human
health and the environment and allow
smaller insurers to provide the required
céverage, EPA is seeking to encourage a
broad market for nonsudden liability
coverage. EPA intends to monitor the
implementation of the nonsudden
insurance requirement during the-phase-
in period, and will consider steps to
increase the availability of nonsudden
coverage or alternatives to an insurance
requirement if it appears that the .
insurance industry is unable to provide
the required coverage.

The changes in these final regulations
also reflect EPA’s wish to extend
protection to the public during the
interim status period. EPA had not .
previously included a nonsudden
liability requirement in the interim
status standards since it believed that
liability insurance for nonsudden events
during interim status would notbe -
available. Recent discussions with the
insurance industry indicate that
nonsudden coverage will be offered to
interim status facilities, but it will take
several years for the industry to respond
fully to the demand for this coverage.
The insurance industry has indicated
that several of the larger waste
management firms already have -
nonsudden coverage, and that larger
firms will, in general, be able to obtain
this coverage more readily than smaller
firms. -

EPA believes that the benefits of
requiring nonsudden coverage during
interim status are substantial. Many
commenters pointed out that interim
status facilities pose risks of nonsudden
accident that are the same or even
greater than that posed by permitted
facilities, Other commenters argued that
the insurance industry, through its
routine inspection and monitoring
practices, would provide valuable
oversight of hazardous waste
management facilities during the interim
status period, when EPA itself will be
devoting the bulk of its resources to
issuing facility permits, EPA agrees with
these comments.

In preparing these final liability
requirements, EPA has reconsidered
both the amount and type of coverage
required for hazardous waste
management facilities in its effort to
tailor regulations consistent with the
degree and duration of risks associated
with the ownership and operation of
these facilities. Many commenters
objected to EPA’s initial proposal of $5
million liability coverage per
occurrence, arguing that this amount
was too high and did not reflect the
risks posed by their operations. Other
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commenters stated that their storage or
treatment operations posed no risk of
nonsudden accident.

EPA’s analysis of damage cases

involving waste management facilities =.

confirms that $5 million coverage may
be too high in many instances, and that
surface impoundments, landfills, and
land treatment facilities pose the
greatest threat of nonsudden accident.
These final regulations require $1
million per occurrence coverage for
sudden events and’$3 million per
occurrence coverage for nonsudden
events, and limit the nonsudden
requirement to surface impoundments,
landfills, and land treatment facilities
(e.g.. the same facilities for which
*ground-water monitoring is required).
The Agency believes that the degree and
duration of risks associated with waste
management facilities, with very few
exceptions, necessitates at least the
amount of liability coverage required by
these reégulations. Hence, while EPA has
included a variance in both the interim
status and general standards for owners
or operators who demonstrate that the

level and type of required coverage are _

inconsistent with the degree and
duration or risks associated with their
facilities, EPA expects that very few
facilities will be eligible for such a
variance. The burden of proving that’
such a variance is warranted will be on
the owner or operator requesting it. To
some extent, variations in degree and
duration of risk will be reflected in the
premlums charged by i insurance
companies.

The Agency recognizes that many
facilities may pose risks that warrant
hxgher levels of liability coverage than
the minimum level required. Also, some-
- treatment and storage facilities may
pose nonsudden risks. The final

B

regulations therefore allow the Regional -

Administrator to make upward
adjustments of the level of required ~
coverage and to extend the nonsudden:
requirement to a treatment or storge
facility. In making these adjustments,
the Regional Administrator will take
into consideration factors such as the
type of wastes being handled at the -
facility, the nature of the treatment,
storage, or disposal operation, the
proximity of the facility to population
centers, the quantity and use of ground
water underlying the facility,-and the -
number of facilities covered by one
insurance policy. Furthermore, EPA
intends to evaluate the level of coverage
as experience with a regulated waste °
management industry accumulates. The
Agency believes the $1 million/$2c -~
million level for sudden accidents:and
$3 million/$6 million for nonsudden -

accidents are proper starting points but
may consider revising the required

levels if experience or inflation seem to

warrant such revisions.

Several other changes are also
incorporated into the final liability
requirements. EPA had previously
proposed limiting the allowable
deductible in an owner's or operator’s
insurance policy. The final regulations
set no limit on the deductible but
instead require an agreement by the
insurer, through an EPA-approved policy
endorsement, that the insurer will pay

. honored claims within the limits of the

policy. This allows the insurer and the
insured to negotiate a deductible under
which the insured will reimburse the
insurer for claims paid but assures the
public that “first-dollar” coverage will
be available regardless of the financial
condition of the insured.

EPA had also previously proposed
self-insurance requirements for

» permitted facilities which limited self-

insurance to 10 percent of equity; no
self-insurance provisions were included
in the proposed interim status liability
requirements. EPA reevaluated these
proposals and is now considering self-
insurance provisions for inclusion in
both the interim status and general
standards. EPA expects to decide’

- whether to add self-insurance provisions

to the liability requirements within

several months. If self-insurance

provisions are adopted, EPA intends to

adjust their effective date to make it

conform to the effective date of the

liability reqirements published today.
Finally, the Agency requests

' comments on several potential issues in
- the liability requirements. These issues

concern the limits of coverage of

" liability policies as defined by the

exclusions in the policies. EPA has
reviewed several insurance policies
which could be used to satisfy the

.requirements of these regulations and

finds that the policies typically exclude
certain events or damages from -
coverage. These exclusions may include
liability respecting genetic damage and .

liability arising from noncompliance
. {either knowing or unknowing) with

applicable laws, rules, or regulations.

~ The Agency is concerned that these
. exclusions may significantly limit the
. scope of coverage of the polictes, and

requests comments on whether EPA

should allow such exclusions in policies -

obtained to satisfy the requirements of

- these regulations.

10. Incapacity of Issuing Institutions.
A section was added ta the final
regulations (§§ 264.148 and 265.148) to -
make clear what must be done by the
owner or operator when the institution -
issuing a bond, letter of credit, or

insurance policy goes bankrupt or is
otherwise incapacitated, The owner or

_operator is required to obtain other .

financial assurance or liability coverage
within 60 days.

11. Applicability of State Financial
Requirements. The Agency recognizes
that differences between State and
Federal financial responsibility .
requirements might result in duplication
and unnecessary costs to owners and
operators. In those States that receive
authorization to operate a hazardous
waste regulatory program in lieu of the
Federal program, there will be no ~
duplication since only the State’s
requirements would apply. However, in
those States which have not obtained
Federal authorization, the owners and
operators would be subject to Federal
hazardous waste regulations and also to
any State hazardous waste regulations
that are in effect. To avoid unnecessary
duplication and costs, the Agency
included a section in the reproposed
regulations (§ 265.149) that allows
owners or operators to use State
mechanisms to meet the Federal
financial requirements if such
mechanisms provide assurances that are
substantially equivalent to those of
mechanisms specified in the Federal
requirements. . e

‘The Agency has retained thls
provision in the final regulations with
several changes. Where the owner or.
operator was allowed to use “State~ .
authorized" mechanisms, the term has .
been changed to "State-required.” This
means that the owner or operator may
use a State mechanism if that is required
by the State; if he has the option to meet
the State requirements by using
mechanisms specified in these
regulations, he must use that option.
This change will reduce the burden upon
EPA to evaluate various mechanisms
allowed by States to determine their
equivalence.to Federal mechanisms.
Another change was the addition of a
requirement that evidence of the
establishment of a State-required-
mechanism be sent to the Regional
Administrator so that the Agency could
review the adequacy of these ..
mechanisms. Inclusion of a reporting
requirement was overlooked in the
reproposal. A third change was
substitution of “equivalent to or greater
than” for “substantially equivalent” in
referring to the financial assurance that

_the State meghanisms must provide. The
Agency intends that they should not be

less effective than the EPA-specified

© mechanisms and has decided that the,

revised wordmg better conveys this -

e 1ntent
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12, State Assumption of Reponsibility.
In the May 19, 1980, proposal, if a State
assumed legal responsibility for an
owner's or operator’s compliance with
the closure or post-closure requirements
or liability requirements or assured that
funds would be available to cover such
requirements, the owner or operator
would be in compliance with the
requirements if the State’s assurances
were substantially equivalent to meeting
the requirements. The owner or operator
had to send a letter to the Regional
Administrator describing such
guarantees and citing the State
rzgulations providing for the guarantees.
These provisions were part of the
section covering applicability of State
financial requirements. Since the State
guarantee is potentially an important
mechanism, and does not belong under
the heading for State financial

equirements, the State guarantee
provisions have been put into a separate
section (§§ 264.150 and 265.150). In the
final regulations, the notification to EPA
that the facility is coverd by a State
guarantee must be signed by the State
agency rather.than the owner or
operator, to save the need for
verification by EPA. “Substantially
equivalent” has been changed to
“equivalent to or exceed” to make it
clear that the degree of assurance
should be no less than that provided by
the other mechanisms allowed by these
regulations.

D. Subpart I—Containers

The container management
regulations promulgated on May 19, 1980
included only interim status rules. The .
general requirements promulgated today
include the same regunirements as the
interim status regulations. The rationale
for their inclusion is as discussed in the
May 19, 1980 Preamble and in the
Background Document published in
support of the May 19 regulations. Some
minor changes have been made in the
course of making the interim status
standards part of the general
reguirements. In some cases, the Agency
plans to make the same changes to the
interim status requirements.

In addition to counterparts to the
interim status standards, the general
regulations include containment
requirements and a closure provision.
These are discussed in the following
paragraphs in the same sequence they
appear in the regulations.

1. Applicability (§ 264.170). On
November 25, 1980 the Agency amended
the Part 261 requirements (45 FR 78524~
78529) to clarify when and to what
extent empty containers are hazardous
wastes, This was done largely by
incorporating what had been widely

scattered provisions into a new § 261.7.
Basically, this amendment says that the
residues left in a container, when it has
been emptied in accordance with
specified procedures, are not considered
to be hazardous wastes. Thus, these
residues and the containers {drums, etc.)
which hold them are not subject to these
Part 264 requirements.

The interim status requirements
published May 19, 1980 contained a
comment referring to the provisions of
Part 261. It was located at the end of
§ 265.173 on the management of
containers. The Part 264 counterpart of
that requirement has been modified to
reference the new § 261.7 and it has
been located in § 264.170, the
applicability section. Since it discusses
a limit on which containers the Subpart I
regulations are effective, it belongs more
appropriately in the applicability
section. The Agency plans to make
similar changes to the interim status
comment currently in § 265.173.

2, Condition of Containers (§ 264.171).
This regulation requires that hazardous
wastes be taken out of leaking or
corroding containers and that they be
recontainerized or otherwise
appropriately handled. This is designed -
to avoid releases to the environment.

EPA believes that a design standard
for containers would be a useful
addition to or replacement for this -
performance standard. The present
regulation is general which may lead to
inconsistent interpretations of the term
“good condition”. A design standard
should be easier to interpret,

The Agency believes also that the
requirements for design of containers
specified in the Department of
Transportation regulations for
transportation of hazardous materials
may be appropriate for purposes of
waste storage as well (See 49 CFR 171
through 179). Some of these DOT
requirements are already incorporated
in the hazardous waste packaging
requirefnents (§ 262.30) for generators
who will ship wastes offsite. Before
applying the DOT requirements for
containers o permitted storage
facilities, however, EPA wishes to
examine more closely the
appropriateness of the various DOT
requirements for containers which will
not be transported.

EPA invites comments on the
suitability of the current standard, on
the concept of replacing it with
appropriate DOT requirements, on the
applicability of the various DOT
requirements, and on any other
suggestions for improving this
requirement.

3. Containment {§ 264.175). As

" discussed in the “General Issues” of this.
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Preamble (Section III B}, the regulations
for storage facilities, of which container
storage areas are one type, require a
primary containment device, an
inspection program where practical to
detect leaks and deterioration, and
where primary containment devices are
easily damaged or difficult to inspect, a
secondary containment system. In
container storage, the container itself
provides primary containment, i.e,, it
holds the waste, preventing escape. In
this regard it serves the same purpose as
a tank, the liner to a surface
impoundment, and the concrete pad or
qther device underlying a pile. Secondly,
it is practical to inspect container
storage areas to detect leaks, excessive
corrosion, or damage to containers so
that wastes can be recontainerized
before the damaged container fails, or,
failing that, the escaped wastes can be
cleaned up before they disperse widely
into the environment.

In comparison to a tank, however, it is
relatively easy to damage drums and
most other kinds of containers,
Containers are relatively thin-walled,
can be punctured by fork lift trucks, and
are prone to break open when dropped
or knocked over. They tend to corrode
or otherwise deteriorate relatively
rapidly both from the inside as a result
of reaction with the waste, and from the
outside as a result of exposure to the
environment. The Agency believes
therefore, that it is prudent to require a
secondary containment system under
container storage areas. The

-containment system will catch leaks,

spills, container failures, and
precipitation which becomes
contaminated, and hold it while its
hazardousness can be determined.:

Specifically, the containment system
must have a base underlying the
containers which is sufficiently
impervious and continuous to hold
spilled or leaked wastes or accumulated
rainfall until it can be removed.
Typically, the Agency believes this base
will be constructed of concrete or
asphalt but latitude has been
incoporated to allow for othier materials
of construction. The important
consideration is that the containment
system in its entirety be capable of
collecting and holding escaped wastes
and contaminated precipitation.

EPA believes it unwise to allow drums
or other containers to stand in
accumulated rainfall, or leaked or
spilled wastes, This leads to accelerated
deterioration of the containers and
interferes with inspections. The

-

_ containment regulations therefore

require that the base be sloped or
otherwise designed to drain to a
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collection system so that one hour after
a leak or storm, no standing liquid
(puddles) will remain on the base in
contact with the container. Typical
construction consists of gentle sloping,
often with grooves, to facilitate drainage
to gutters or trenches which serve either
to hold the liquids or conduct them to a
sump or tank where they are held until
they can be tested to determine if they
are a hazardous waste. The Agency
realizes, however, that it is common
practice, especially in small storage
areas, to place containers on pallets so
that the containers do not sit directly on
the base. In this case, since the
containers do not sit in the accumulated
liquid, a drainage and external
collection system is not necessary. This
alternative is allowed provided of
course that the hqulds collected on the
base would not rise to contact the
containers. This constitutes a simpler
type collection system in which liquids
accumulate directly on the base,
normally contained by a concrete curb.
of course, some provision must be made
for removing the collected liquids from
time to time.

. Whether the collection system is
external to the base or part of it, it must
have sufficient capacity equal to ten
percent of the capacity of the maximum
number of containers holding liquids
which may be stored at the facility at
any one time. In the case of a few large
containers, the capacity must equal the
largest container. The Agency does not
believe it necessary to provide
containment capacity for all or even
nearly all of the many containers which
may be present. Short of a major
disaster, it is unlikely that more than a
few would be damaged at once or
simultaneously begin to leak. This does
not of course hold true where only a few

or perhaps only one container is present.

Since the rupture of only one container
could be more than the required 10% of
capacity, the containment device must
be designed to hold the contents of the
largest container. The Agency will be
monitoring the adequacy of the 10% rule
and, if it should prove to be
insufficiently protective, will propose
modifications as may be warranted by
experience. .

The regulations also require that
precipitation drainage (run-on) into the
containment system be prevented,
unless the collection system has the
excess capacity to handle it. The *
purpose of this requirement is to
minimize overload of the secondary
containment system and containment
overflow. In addition, any spilled or
leaked waste and accumulated
precipitation is required to be removed

from the collection area as quickly as is
necessary to prevent overflow.
Overflow of the containment system is
simply not permissible unless it has

been determined that the overflow is not.

a hazardous waste. Whether.run-on may
enter the containment area depends on
the capacity of the collection system, the
frequency at which the waste can be
removed, the magnitude of rainfall
events, and the geography of the
drainage area. Where an gwner or
operator desires to allow fun-on, a
judgement will be made during permit
application review concerning the
capability of the collection system to
handle it.

The proposed requu‘ements of
December 18, 1978 stipulated that each
storage area have an impervious and -
continuous base (§ 250.44(e)), and that
container storage areas be equipped
with a spill confinement structure
(§ 250.44-2(c)). The proposed standards
also stated that the Regional
Administrator could require ground-
water monitoring if he determined there
was a potential for discharge
(8 250.44(d)).

In response to comments, the Agency

has deleted the proposed ground-water
monitoring requirement from the
General Standards. The Agency believes
that the performance standard of

§ 264.171, the inspection standard of

§ 264.174, and the containment system
of § 264.175, which requires that base
and collection system be sufficiently
impervious to contain the waste, will
prevent leakage to the groundwater
making a ground-water monitoring

* program superfluous. -
Commenters suggested an exemption

from the containment reqmrement for
existing facilities claiming that it is
unpractical to construct containment
structures under existing containers, The
Agency believes that since containers
are portable and can be moved while a
base is constructed, the requirement
does not place an inreasonable
technical or economic burden on’
existing facilities. Therefore, no
exemptions for existing facilities have
been provided. )

Several commenters argued that
containment was unnecessary since
containers are constructed of sturdy
“impermeable” material. The Agency
believes that spills and leaks due 40 .
corrosion or damage in handling will .
occur at most container storage areas.
The Agency knows of many instances
where leaking and damaged containers
have been stored with apparent
disregard for the impact of such
practices. Compliance with Subpart1
should mitigate these practices. Without
secondary containment, such leaks and

<
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spills runoff to surface waters or tricklé
through permeable soil to ground-water.
4, Compatibility (§8§ 264.172 and
264.177). A new paragraph (c) has been
to the § 264.17 basic compatibility
requirements which is in addition to the
comparable interim status requirements
of Part 265. It requires that owners and
operators have documentation that they
are complying with the compatibility

- requirements of § 264.17 (a) and (b). It

also indicates that trial tests, waste
analyses, literature reviews and similar
activities my be necessary to develop
this documentation:

A comment has been added to
§ 264.177 alerting the reader to the
documentation requirement of .
§ 264.17(c). A similar comment will be
added to § 265.177 when a new

. companion section is issued (§ 265.17(c))

for interim status.

Both §§ 264.172 and 264.177 deal w1th
incompatibility—both the
incompatibility of a waste with a
container which can cause accelerated
corrosion and premature failure and the
incompatibility of wastes with each
other which can cause dangerous
emissions, violent reactions, fires,

‘explosions, and other undesirable and

uncontrolled reactions. A number of
commenters asked for clarification,
pointing out that all materials corrode or
undergo only mild reactions at reduced
concentrations, and so on. These
commenters wanted to know the
limits—how rapid must corrosion be -
before it is too rapid, how violent a
reaction is too violent.

The Agency has not been able to
place numerical limits on
incompatibility; there are too many
variables. Thus, some judgmentis
involved. In considering the ‘
mcompatxblhty of wastes with
containers, it is the Agency’s Intent that
the waste not react with the materials of

-construction of the cortainer at a rate

which would cause the container to fail
before the waste is scheduled for
removal. This is not only a variable
situation but is difficult to predict. The
Agency believes, however, that with
common sense and a little elementary
chemistry, most people can avoid
serious incompatibility problems which
would lead to rapid failure. It is these
noticeable and dangerously accelerated
reactions that the Agency is addressing
in § 264.172.

With regard to two or more
incompatible wastes, the situation is
also not clear cut. As concentrations
diminish, for example, the reaction rates

_ decrease until it is questionable whether

a hazard is posed. By reference to
§ 264.17(b), § 264.177 refers to the
generic requirement for ignitable,
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reactive, and incompatible wastes' By
using the terms “extreme,” “violent,”
and “uncontrolled,” § 264.17(b) indicates
unusual or severe reactions. By use of
the term “threaten human health,”

§ 264.177(b) indicates that the reaction
must, to some real extent, pose a hazard.
In the gray areas, the exercise of
judgment is unavoidable,

The Agency is developing guidance
which will provide assistance to the
permitting officials and the regulated
community in assessing waste
compatibility.

5. Closure. No specific closure
standard under Subpart I (Part 265} was
promulgated on May 19, 1980. The
general closure standard (Part 265,
Subpart G) is applicable, however. It
requires that wastes be removed from
storage facilities at closure and that
structures and equipment be disposed of
or decontaminated (§ 265.114). However,
for purposes of clarification and to be
consistent with the closure requirements
of tanks (Subpart J), for which specific
closure requirements were promulgated
on May 19, closure standard specific to
container facilities has been added to
Part 264, The Agency plans to add the
same specific requirements to Part 265
as well. .

The rules promulgated today require
that all hazardous wastes and
hazardous waste residues be removed
from the containment system. If any
liners, bases or any other areas of the
containment system cannot be
decontaminated, they must be removed.
In addition, any contaminated soil
surrounding or in the vicinity of the
containment system must also be
removed or decontamirated.

E, Subpart J—Tanks

In December 1978, EPA proposed rules
for storage of hazardous waste in tanks,
In May 1980, EPA promulgated interim
statug regulations for treatement and
storage of hazardous waste in tanks
(Part 265, Subpart J). Today, EPA is
promulgating general (permit) standards
for tanks (Part 284, Subpart J). The
interim status requirements for tanks
will be finalized later. The Agency is
currently working to develop general
standards for chemical, physical and
biological (C/P/B) treatment. Several of
the Part 264 C/P/B treatment
requirements may be applicable to
treatment in tanks,

The following preamble discussion
explains the Part 264 requirements for
tanks in the order that they appear in
Subpart J. All of Subpart J is being
promulgated as an interim final rule and
comments are requested. In addition,
throughout this section of the preamble
comments are requested on major issues

and proposals. For example, the Agency
is requesting comments on a ban on
underground tanks, options for
secondary containment, options for
requiring cathodic protection, and a
proposal for banning the use of tanks
located in the ground water. The Agency
requests that comments include
adequate information, data, and
explanations to support positions taken.
1. Applicability (§ 264.190). The

“general standards for tanks being

promulgated today (Part 264, Subpart J).
do not apply to facilities that treat of
store hazardous waste in covered
underground tanks that-cannot be
entered for inspection. The requirements
do apply to partially or fully below-
ground tanks which can be entered for
inspection from the surface. EPA is
considering a complete ban on treating
or storing hazardous waste in
underground tanks which cannot be
entered for inspection. The Agency
knows of several damage cases where
leaks in underground tanks have

- remained undetected for years. In

another damage case, the rupture of an
underground tank resulted in the release
of over 100,000 gallons of sodium
cyanide to the surrounding area -
contaminating nearby surface and
ground water. The Agency knows of no
sure method for preventing such
disasters in underground tanks that
cannot be entered for inspection. The
Agency solicits comment on the option
of banning the use of such tanks for
storage or treatment of hazardous
waste. EPA requests that commenters
opposed to such a ban provide evidence
that adequate methods exist for
protecting underground tanks from
corrosion or erosion, inspecting
underground tanks, and detecting and
containing leaks from underground
tanks. EPA also solicjts information on
the current use of underground tanks to
treat and store hazardous waste and the
means used to ensure ground-water
protection. Until the Agency
promulgates a final rule pertaining to
underground tanks, hazardous waste

- facilities with existing underground

tanks may continue to operate under
interim status, but existing and new
covered underground tanks cannot
receive RCRA permits.

2. Design of tanks (§ 264.191). The
Agency has adopted a three part
strategy for regulating hazardous waste
storage: (1) proper design and operation
for primary containment, (2) inspections
to assure the integrity of primary
containment, and (3) secondary
containment. The following discussion
relates to the § 264,191 design
requirements for tanks. Operating
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requirements, inspections, and
secondary containment will be

_addressed later in this preamble. .

The RCRA standards for storage in
tanks proposed in December 1978
included a requirement that tanks be of
sturdy and leak-proof construction in
accordance with the Occupational
Safety and Health Administration -
regulations for storage of flammable and
combustible liquids (28 CFR § 1910.106).
Commenters stated that OSHA's
requirements applied only to storage of
flammable and combustible liquids and
hence EPA’s application of the - )
requirements to other hazardous
materials was inappropriate. In
addition, EPA’s current definition of
tanks includes concrete and fiberglass
tanks whereas the OSHA requirements
are oriented toward steel tanks, EPA
agrees with the comment that a
requirement for “leak-proof”
construction is vague and unrealistic
given the effects of long term corrosion
and erosion. Therefore, the requirement
has been substantially revised. .

The current standard states that tanks
must have sufficient shell strength and,
for closed tanks, pressure controls (e.g.,
vents) to assure that they do not
collapse or rupture. The Regional _
Administrator will establish a minimum
tank shell thickness in the permit which
must be maintained by the owner or
operator. In establishing this
requirement, the Regional Administrator
will consider available information,
which in most cases will include
published industrial design standards.
The Regional Administrator will also
use design standards in evaluating the
overall design of the tank. The Regional .
Administrator will evaluate such items
as the foundation and structural support
of the tank, pressure controls (e.g,
vents), and tightness of seams. The
owner or operator will submit
information as to-the design used (or to
be used) in constructing the tank as part
of the permit application. He may do so
by reference to a published design
standard. Design standards for steel
tanks have been published by the
American Petroleum Institute,
Underwriters Laboratories, and
American Society of Mechanical
Engineers. Design specifications for

-concreté tanks have been published by

the American Concrete Institute. When
a design standard is not available, the
Regional Administrator will rely on any
other available engineering information
in establishing a minimum thickness for
the tank shell and in evaluating the
design of the tank, In making such
determinations, the Regional
Administrator will consider the height,

4
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width, and materials of construction of
the tank and the specific gravity ¢ of the
waste which will be placed in the tank
in establishing a minimum thickness.
These factors are normally specified in
industrial design standards. = - «
The owner or operator is expected to
maintain the minimum shell thickness
specified by the Regional Administrator
throughout the operating life of the tank.
. There are several options from which
the owner or operator can choose for
maintaining shell thickness:
(1) Design the tank with shell
thickness in excess of that specified by
the Regional ‘Administrator and monitor
any wall thinning to ensure that the
original margin for corrosion or erosion
is not exceeded, )
(2) Line, coat or-otherwise protect the
tank in a'manner which would prevent
wall thinning due to corrosion or
" erosion, or

(3) Place only those wastes or
materials in the tank which will not
corrode, erode, or abrade the walls of
the tank. . .

Regardless of the option chosen by the

- owner or operator, periodic inspections
are required to under § 264.194(b) to
verify compliance with the § 264.191
requirements.

3. General operating requzrements
(§ 264.192). In May 1980, EPA requested
comments on the propriety of including
the general operating requirements -

(8 265.192) as interim status standards.
Comments were received on both the
§ 265.192(b) compatibility requirement
and the § 265.192(c) freeboard
requirement.

Commenters stated that the
requirement that wastes and treatment—~
reagents not corrode the tank
(8 265.192(b)) was unreasonable since
'some corrosion was expected in the
normal use of the tank. In response to
these comments, EPA has substantially
reworded the comparable § 264.192
requirement to clarify that incompatible
reactions (such as accelerated
corrosion) or other type of deterioration
(such as erosion of concrete tanks) are

. to be prevented through the use of
coatings, liners or other means of
protection (§ 264.192(a)).

Comments stated that the 2 foot
freeboard requirement for uncovered °
tanks (§ 265.192(c)) was too inflexible
and, in some instances, unnecessary. In
response to these comments, the Agency
has revised the comparable § 264.192
requirement to stipulate that the owner
or operator must maintain sufficient
freeboard to prevent overtopping due to
wind or wave action or precipitation. In
addition, the interim status requirement
for waste feed cutoff or by-pass systems

- (§ 265.192(d)) has been reworded to

become a general requirement for

_ prevention of overfilling (§ 264.192(b)).

The May 1980 interim status
requirement that treatment and storage

_ of hazardous waste in tanks be in

compliance with § 265.17(b] hasnot
been included in Part 264 since it was
redundant with the §§ 264.198 and
264.199 requirements:

EPA intends to make similar revisions
to the § 265.192 requirements later.

4. Waste analysis and trial tests. In

‘May 1980, EPA requested comment on

the propriety of including the waste
analysis and trial test requirement

(8§ 265.193) in the interim status
standards. Commenters stated that the
requiremient was too inflexible in that it
required trial tests whenever a new
waste was stored or treated, or a new
treatment process used, if documented
information on similar treatment or
storage was not available. Commenters
felt engineering judgment should be
used in deciding whether trial tests are
necessary.

The Agency disagrees that
engineering judgment alone is sufficient
in such cases. EPA has concluded,
however, that detailed waste analysis
could provide enough information to
make trial tests unnecessary in some
cases. Therefore, the Agency has not
included a specific waste analysis and
trial test requirement in the Part 264 -
tank standards. Rather a requirement
has been included in the § 264.17°
standard for treatment, storage, and
disposal of ignitable, reactive, and
incompatible wastes which require
documentation, waste analyses, or trial

. tests as necessary to assure compliance

with that Section. In addition, § 264.13
requires that the owner or operator
conduct sufficient waste analyses to
obtain all information needed to comply
with the requirements of Part 264.
Comments have been added to
§§ 264.198 and 264.199 to remind the
reader of the §§ 264.13 and 264.17
requirements. EPA intends to make
similar revisions to Part 265, Subpart ],
at a-future date.
5. Inspections (§ 264.194). The general

standard for routine inspections
(§ 264.194)(a)) is nearly identical to the -
§ 265.194(a) interim status requirement.
However, several technical revisions
have been made to provide consistency
with the § 264.192 operating
requirements. The words “dlscharge
control equipment” found in
§ 265.194(a)(1) have been changed to

“overfilling control equipment” to reflect ~
the fact that discharge control
equipment is not mentioned in § 264.192.
The § 265.194(a)(5) requirements for
‘inspection of discharge containment

structures has been reworded in

§ 264.194(a) to require inspections of
areas immediately surrounding the tank,
since discharge confinement structures
dre not mentioned in § 264.192,

; The Agency has clarified that the

~ § 264.194(a}(4) requirement for

inspection of the tank applies only to
above-ground portions of the tank, The
Agency intends to make similar
revisions to the § 265.194 reqmrements
in the future.

In addition; a more detalled new
requirement has been added to ensure
that owners and operators periodically
assess the condition of their tanks to
locate leaks and cracks not detectable
through a routine inspection of the
exterior of the tank and to assure

-compliance with the tank design

requirement (§ 264.191). As part of these
comprehensive inspections, the owner
or operator will measure the thickness
of the tank at representative points.
These measurements canbe made using
a variety of ultrasonic devices which are
currently on the market. In most cases,
the tank must be emptied for internal
inspection. The frequency of these
inspections is to be based on the
owner's or.operator’s determination as
to the rate of possible deterioration of
the tank, As specified in the

- requirement, the material of

construction of the tank, type of
corrosion or erosion protection used,
and the characteristics of the waste
being stored are the factors to be
considered in making this
determination, The Regional
Administrator will review the schedule
and procedures for these comprehensive
inspections as parf of the inspection
schedule required under § 264.15(b).
Paragraph (c) of § 264.194 requires
that the owner or operator specify in the
contingency plan required under :
Subpart D of Part 264 procedures and

- - timing for expenditious removal of

leaked or spilled waste and repair of the
tank. The paragraph (c) requirement is, -
necessary to assure that owners or

- operators are prepared and able to
-respond to tank spills and leakage in a

manner which will minimize human .
health and environmental damage.

A comment has been added to
§ 264.194 which notifies the reader that
§ 264.15(c) requires that all deficiencies
detected during inspections be
remedied. B

A standard which is similar to the
§ 264. 194(b] requirement is proposed
elsewhere in today’s Federal Register

for interim status.

6. Closure (§ 264.197). The interim

- status requirement for closing tank

facilities (§ 265.197) was promulgated as

a final rule on May 19, 1980. An identical
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standard has been incorporated in the
general standards for tanks (§ 264.197).
The rationale for its inclusion in the Part
284 general standards is the same as the
rationale presented on May 19, 1980 for'
inclusion in the interim status standards.

7. Ignitable, Reactive, and
Incompatible Wastes (§§ 264,198 &
264.199), The interim status
requirements for treatment and storage
of ignitable and reactive wastes in tanks
(§ 265.198) were promulgated asan
interim final rule on May 19, 1980; no
comments were received. .

Requirements identical to those
contained in §§ 265.198 and 265.199 for
ignitable, reactive, and incompatible
wastes have been included in the
general standards (§§ 264.198 and
264.199). The rationale for their inclusion
in the Part 264 general standards is the
same as the rationale presented on May
19, 1980 for inclusion in the interim
status standards, Comments have been
added under §§ 264.198 and 264.199
notifying the reader that waste analyses
or trial tests must be conducted under -
§8 264.13 and 264.17 to ensure
compliance with requirements
pertaining to ignitable, reactive, and
incompatible wastes, or documented
evidence must be provided on similar
storage or treatment of similar wastes.
As required by the § 264.73 operating
record requirements, results of waste
analyses and trial tests and documented
information must be placed in the  °
operating record,

EPA intends to amend §§ 265.198 and
265.199 with similar comments at a
future date.

8. Secondary Containment, The
standards proposed on December 18,
1978 included requirements that storage
areas have impervious, continuous
bases {§ 250.44(e)} and that above-
ground tanks be equipped with spill
confinement tructures (e.g., diking
systems) (§ 250.44-1(b)).

Several commenters stated that a
secondary containment system with an
impervious base is unnecessary since
tanks are constructed of sturdy,
impermeable materials.

In response to these comments, the
Agency knows of numerous damage
cases which show that tanks are subject
to leaks, caused by stress cracks,
corrosion or erosion, and spills caused
by careless addition of waste to the tank
or plumbing misconnections and
failures. The Agency has specified tank
design, operating, and inspection
requirements as the first line of defense
against discharges from tanks. However,
EPA believes that secondary
containment for tanks may also be
necessary to adequately protect human

- health and the environment in some

circumstances.

EPA is not promulgating secondary
containment requirements today.
However, EPA is currently considering
several options for secondary
containment for tanks. These options
are discussed below. EPA requests
comments on the need for and
effectiveness of each of these options in
protecting human health and the
environment, on their technical and
economic feasibility; and on other
alternatives. Based on the comments
received, EPA intends to propose
secondary containment requirements for
tanks as an addition to Part 264 in the
future. The options are:

(1) Complete containment. Under this
option, the secondary containment
system would consist of an impervious
base underlying the tank(s) in the
storage area, The system would be
required to have adequate capacity to
contain the volume of the largest tank in
the storage area, The purpose of this
system would be to completely contain
all spills and leaks until they are
removed. This option is similar to the
requirements proposed in December
1978, and applies primarily to above-
ground tanks, Complete containment for
partially or fully buried tanks would
consist of a double shell, or a liner and
leachate detection, collection, and
removal system under the tank.

(2) Variable containment. Under this
option the cwner or operator would
submit a plan for secondary
containment which would provide '
varying levels of containment based on
the likelihood of a spill or leak in any
given area of the facility. Such a plan
would normally provide for impervious
ground areas in the vicinity of valves,
pumps, and pipe attachments, and in
some situations, around the base of the
tank. An impervious base underlying the
tank would not normally be a part of
such a plan. The purpose of this option

water from leaks and spills. The purpose
of this system would be to prevent
waste spilled in a major tank failure
from traveling across the surface to .
surrounding areas or surface waters.

9. Tanks in the Water Table. EPA is
considering a ban on the storage or
treatment of hazardous waste in tanks
placed in the water table. Past
experience demonstrates that leaks
caused by corrosion or erosion occur
with much higher frequency in tanks
placed in the ground water. Internal
inspection of tanks placed in the ground
water is niearly impossible since a tank
so placed will often float when emptied.
In addition, the risk of significant
ground-water contamination due to a
leak is substantially increased if waste
is being discharged directly to the
ground water. EPA believes there is no
compelling reason why hazardous waste
storage or treatment tanks should be
placed in the water table.

. Comments are requested on this issue.
The Agency particularly requests
comments pertaining to the impact of
this approach in geographical areas with
water tables close to the land surface.
EPA suggests that commenters opposed
to the ban provide human health and
environmental justifications, as well as
economic justifications, for their
position. EPA further suggests that
actual examples be used, when possible,.
to support comments on this issue. .

10. Cathodic Protection. Two general
systems of cathodic protection for steel
tanks are currently in use. In the
sacrificial anode system a magnesium
anode is connected in circuit with the
structure which hence becomes the
cathode. Since the loss of metal ions
(corrosion) oceurs at the anodic area,
the structure is protected. Sacrificial
anode systems_are useful in protecting
coated tanks but are limited by their low
driving voltage and hence may not be
effective in protecting uncoated tanks.
Impressed current (or rectifier) systems

would be to contain the large majority of use a power supply to cause current to
spills and leaks which are most likely to --_flow through the soil to the structure.

occur around valves, pumps, and
plumbing fixtures, However, this option
would not provide containment of spills
caused by tank rupture or of leaks
occwrring through tanks bottoms or
below-ground portions of tank shells.
This option could, however, be required
in conjunction with option 3 to provide
increased protection.

(3) Run-off collection for containment
of catastrophic failures. The secondary
containment system would consist of a
diking or drainage system with the
capacity to contain the volume of the
largest tank in the storage area. The

Impressed current systems require
substantially higher initial expenditures
than sacrificial anode systems.

Corrosion protection through coatings
and cathodic protection is generally
used only when structures are subject to
corrosive conditions. Soils are generally
considered corrosive if they possess a
resistivity of less than 10,000 ohm-cm.
Other factors, such as pH, moisture
content, and sulfide content, also affect
corrosivity. )

EPA is considering requiring cathodic
protection for steel tanks which are
partially buried in corrosive soil. The

system would not include an impervious . Agency requests information on: (1)

base and would not protect ground
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proven effective for partially buried
tanks, (2) specific criteria to be used in
determining when such systems are
necessary, and (3) design standards for
cathodic protection.systems and for
tanks equipped with cathodic
protection.

11. Air Emissions. A proposed

" . requirement for controlling air emissions

/

from tanks (§ 264.200) is discussed in a
separate part of this Federal Register.

F. Subpart K—S’uz:face Impoundments

Today's publication of regulations for
surface impoundments under Subpart K
of Part 264 is applicable to a limited sub-
set of the facilities which are defined as
surface impoundments in § 260.10. That
sub-set is thase surface impoundments
which are or have been designed to
prevent discharge into the land and
ground water, and to surface waters
(except discharges authorized by an
NPDES permit}. Additional regulations
will be published in the future to cover
surface impoundments which may
discharge into the land and ground
water, and surface impoundments which
are to be closed with waste left in place.
The scope of the coverage of these
regulations is explained in the
discussion of § 264.220, Applicability.
Owners and operators of new surface
impoundments-that are not designed to
prevent discharge into the land to
comply with this Subpart cannot obtain
a RCRA permit, and existing surface
impoundments that are not brought into
compliance with these regulations must
remain on interim status subject to
Subpart K of Part 265 until amendments
are published in the future.

These regulations are the basis for
permits to be issued by the Agency to .
owners and operators of surface
impoundments who apply by filing Part
B of the RCRA permit application in -
accordance with § 122.25.

On May 19, 1980, the Agency
published interim status standards for
surface impoundments as Subpart K of
Part 265. Comments received on that
promulgation have been useful in
preparing these regulations and will be
referenced as appropriate. Comments
received on the initial regulations
proposed on December 18, 1978 (43 FR
58282-59016) are also discussed.
Additional discussions of the regulation
and the comments are contained in the
background documents. -

1. Regulatory Approach. Surface
impoundments (also known as pits,
ponds, or lagoons) are designed to hold
liquid wastes and wastes containing
free liquids. Leakage to ground water
generally poses the most serious threat
to human health and the environment
from impoundments, but air emissions

from volatile wastes and surface water
contamination as a result of overtopping
the impoundment or dike failure can
also be serious problems.

Today’s promulgation addresses
ground water and surface water
concerns. The general approach, as
discussed earlier in the preamble, is to
require primary containment and
inspection, and where inspections
cannot be readily or reliably performed,
a secondary containment system, The
Agency is still workmg on a regulatory
approach to air emissions from surface
impoundments.

Surface water concerns are addressed
by standards which prohibit overtopping
the impoundment, require maintenance
of a specified freeboard, require that the
structural integrity of dikes be certified
by a qualified engineer and preserved
by protection from perennial woody
plants and Burrowing mammals and by
protective cover, and require inspections
.at specified frequencies. In addition, the

. regulations require a device or method

to shut off waste flow into the
impoundment, and the diversion of run-
on away from impoundments. Above
ground secondary containment is not
required and inspection is used to
ensure that actual or potential discharge
is readily identified and corrected.
Ground water concerns are addressed
by standards which require: a primary
liner system in contact with the waste
which is designed to prevent discharge
from the impoundment during the life
(i.e., active life and closure period] of
the facxhty, -which meets certain
performance requirements, and which is
inspected and tested as appropriate
during construction and installation. A
leachate detection, collection, and
removal system beneath the primary
liner system is also required to detect

failure of the primary liner system and -

to prevent discharge into the land. This
system must be inspected at least once
each operating day and operated to
remove any liquids which accumulate in
it. A containment system evaluation and
repair plan to be implemented in the -
event of a liner failure or evidence of a -
possible liner failure must also be
prepared.

2. Applicability (§ 264.220) The
substance of this section has been
discussed in previous paragraphs. In
Part 264, EPA has decided to address

. surface impoundments in two separate .

promulgations: (1) surface
impoundments which are used for
storage, or storage and treatment, and
(2) surface impoundments which are
disposal facilities. In the context of this
discussion the terms storage and

.disposal are used with respect to the

land. A surface impoundment used “to
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treat or store hazardous waste” might
discharge to the air or the surface
waters (if authorized by an NPDES
permit), but may not discharge into the
land or through the land into ground
water.

This distinction is being made in Part
264 in order to facilitate the permitting
and regulation of the nonleaking
impoundments which are functionally
equivalent to tanks (and basins). The
regulation of land disposal facilities is
more complex than storage facilities,
especially with respect to ground water
protection and monitoring, post-closure
care, and closure and post-closure
financial responsibility. The Agency is
actively working on the Part 264
fegulations to address disposal into the
and.

3. General Design Requirements

" (§ 264.221). This section of the

regulations addresses the design .
requirements for (1) freeboard, (2) waste
in-flow shut off systems, and (3) liners
and leachate detection, collection, and
removal systems. The first and third
requirements are discussed later in the
preamble under sections with these
titles.

The purpose of the waste in-flow shut
off system is to enable the flow-of waste
into the impoundment to be immediately
stopped in the event of overtopping or
liner failure, as required in
§ 264.227(c)(1). The method 6r device
available for flow control depends on ’
how wastes are deposited in the
impoundment. For example, if the flow
is by batch delivery, then the cessation
of furthur deliveries is sufficient. If the
flow is by gravity flow or via an

- automatic feed system, whether

continuous or intermittent (e.g., pipes,
open channels, hoses, conveyors, or
other similar conveyance systems), then
a cut-off device (e.g., a valve or gate)
must be available to immediately cut off
flow into or divert flow from the
impoundment.

4. General Operating Requirements
(8 264.222). This section of the regulation
addresses operating requirements for (1)
overtopping and freeboard, (2} leachate
detection, collection, and removal
systems, (3) protection of earthen dikes,
and (4) run-on diversion. The first two
requirements are discussed later in the

- preamble.

Many perennial woody plants have
root systems which displace earthen
materials and can weaken dikes or
berms. Of particular concern are woody
plants (bushes.and trees) which may be
uprooted because of wind, snow, or
saturated soil conditions, thereby
destroying sections of the dike.
Burrowing mammals (e.g., rats, moles,
woodchucks, and ground hogs) can also
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displace earthen materials upon which
the structural integrity of the dike is
dependent, or create channels through
which liquid wastes or leachate can
escape or leak, or rainwater can be
channeled causing further erosion and
weakening of the dike. For earthen dikes
with grass covers, mowing is one of the
most effective means of controlling
woody plants. Mowing also makes the
presence of burrowing mammals
obvious so that they can be controlled
and eliminated by trapping or poisoning.
If burrowing mammals are controlled on
a continuing basis, they will not have
the opportunity to create large burrows
which would require extensive remedial
action to ensure the integrity of the dike.
A requirement for weekly inspection of
dikes and berms is included in

§ 264.226(b)(2).

Paragraph (e) requires that run-on be
diverted away from surface
impoundments. Some surface
impoundments are excavated into the
ground and therefore do not have raised
dikes for structural support. If this is the
case and the surrounding topography is
such that run-on may flow into the
impoundment; culverts, ditches, or other
devices such as berms must be built and
maintained to divert run-on away from
the impoundment, Where dikes are used
they can serve to divert run-on, but they
must be protected from erosion.

5. Containment Systems (§ 264.223).
This Section of the regulations
addresses requirements for (1) earthern
dikes and (2} liners and leachate
detection, collection, and removal
systems. These are discussed later in
this preamble.

As in the Part 265 regulations, earthen
dikes must have a protective cover to
minimize wind and water erosion and to
preserve the structural integrity of the
dike. Three examples of materials (i.e.
grass, shale, or rock) that could be used
as a protective cover are suggested in
the regulation.

6. Inspections and Testing (§ 264.226).
This Section of the regulations
addresses inspections of (1) liner
systems during installation or
construction (including testing), (2)
overtopping, freeboard, liner, and
leachate detection systems at least once
each operating day at facilities which
contain free liquids, (3) dikes and berms
at least once a week, and (4) the
structural integrity of any dike prior to
the impoundment being placed or
returned to service in terms of the ]
ability of the dike to withstand liquid
pressures and the weakening effect of
earthen materials being scoured due to -
leakage.

Since the liner system in contact with
waste is the primary containment

device, and since the effective operation
of the leachate detection, collection, and
removal system is dependent on the
liner beneath it, it is very important that
liner systems be inspected and tested
during-construction and installation to
ensure that they are properly installed
and are free of damage and
imperfections. Such quality control has
proven invaluable in identifying or
ensuring against liner problems at
numerous installations. Items such as
holes, cracks, thin spots, foreign
materials, seams and joints, and tears or
blisters can be identified by visual -
inspection during construction or
installation. Testing for thin spots,
foreign materials, and seams and joints
may also be necessary depending on the
type of liner installed or constructed.
Earth material liners must be tested
after emplacement for compaction
density, moisture content, and
permeability. Such testing may have to
‘be repeated before the impoundment is
placed in service to ensure that the
materials will function as expected. An
example would he a clay liner system.
Clay is quite impermeable when it is
saturated with water, but is pervious
and tends to crack when dry. These
items, which are listed in the
regulations, have all been frequently
identified as critical factors in
determining how well various types of
liner systems perform as containment
devices. They, as well as additional
installation and construction concerns,
are discussed in detail in the EPA report
“Lining of Waste Impoundment and
Disposal Facilities”, SW/870, September
1980. This report also references other
sources of information including that
available from the manufacturers of
liner materials.

As in the Part 265 regulatlons,

inspections must be performed to check

for adequate freeboard to avoid
overtopping, and for evidence of
overtopping at least once each operating
day. This inspection is only required in
Part 264 when the impoundment
contains free liquids. Impoundments
which contain liquids or sludges
containing free liquids or which are
exposed to precipitation all contain free
liquids at least part of the year.
Facilities protected from precipitation
and which do not contain liquids or
sludges containing free liquids, empty
facilities, or facilities located in high
evaporation and low rainfall areas may
not contain free liquids during portions
of the year.

Part 264 also requires daily inspection
of the leachate detection, collection, and
removal system for the free flowing
condition of the collection system and
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for the presence of liquids which could
indicate liner failure. Failure to maintain
a free flowing condition in the collection
system by removing leachate or other
liquids that collect in the system as they
accumulate could create backwater in
the collection system. Backwater, or the
creation of hydraulic head above the
liner beneath the collection system,
would impair the efficiency of the
containment system. The presence of
liquids in the collection system could
indicate primary liner system failure, or
other impoundment failure such as
ground water entering the leachate
detection, collection, and removal
system. If liquids do appear in the
leachate detection, collection, and
removal system, it must be determined
whether or not that appearance is an
indication of a failure of the
containment system. The means by
which this will be determined must be
defined in the containment system
evaluation and repair plan required by
paragraph (d) of § 264.227.

As in the Part 265 regulations, the
impoundment including dikes and
vegetation surrounding the dike must be
inspected at least once a week. Berms
has been added in Part 264 to the listing
of the types of structures which must be
inspected. A requirement for inspections
“after storms” has also been added. This
provision for inspections after storms is
considered necessary since storm events
could place additional stress on the
dikes, berms, and vegetative cover. In
addition, the phrase “to detect any
leaks, deterioration, or failures in the
impoundment” has been modified in
Part 264 to read “to detect any evidence
of or potential for leaks from the
impoundment and erosion of dikes.”
Often, one of the first indications of a
leak from an impoundment is a change
in the character of the surrounding
vegetation (flourishing or dying plants)
resulting from additional moisture,
nutrients, or phytotoxic elements in
contact with the root zone. This type of
change is observable and can be
recognized as evidence of a potential
leak long before the leak itself is
observable. Dikes and berms are also to
be inspected at least once a week for
evidence of perennial woody plants and
burrowing mammals (i.e., for compliance
with § 264.222(d)). One of the most
effective inspection techniques for grass -
covered earthen dikes and berms is a
mowing program which automatically
controls woody plants and makes the
presence of burrowing mammals
apparent,

Although the liner system provides for
primary containment in a surface
impoundment, the support (base) for the
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liner provides the structural integrity.
For those impoundments which are not
excavated in the ground, dikes are
required to support the liner on the sides
of the impoundment. An earthen dike,
since it serves to impound the liquid
behind it, is structurally and functionally
" equivalent to an earthen dam.

The design of earthen dams is a well
developed art within the practice of
engineering. The 'main elements of
design to prevent structural failure are,
based on the resistance provided by the
mass of the dike to the force exerted by
the pressure head of the liquid behind
the dike and the systems provided in the
dike to avoid weakening of the dike due
to scouring caused by the passage of
liquids through it.

Paragraph (c) of this Section calls for
a certification of the structural integrity
of dikes by a qualified engineer. Such a
certification would require the engineer
to be familiar with the design and™
construction of the dike.

The required certification must
establish that the structural integrity of
the dike will be maintained even in the

"absence of a liner system and if the liner
were breached. Both of these conditions
could arise in an impoundment, and it
would be under such circumstances that
a dike would be most prone to massive

-failure.

Earthen dikes in direct contact with
the liquid they impound cannot be-:-
constructed to be perfectly tight (ize.,
impervious) and under such |
circumstances, liquid will seep through
all earthen dikes. This seepage, unless
carefully controlled by design, will tend
to scour the downgradient face of the

- dike structure causing it to slough. If the
velocity of the escaping liquid is
sufficient to dislodge and carry soil .
graing away, channels of flow will
develop (called piping). Liner leakage
resulting in scouring and piping could
lead to massive failure.

The elements of design and
construction to avoid 'scouring and
piping involve the type and placement of -
materials used to construct the dike. The
interior of the dike (the core) and the
lowermost exterior portion of the dike
(the toe) may be constructed of different
materials or with different methods of
placement. Cores may be present or "
absent depending on the size of the dike
and the forces it must withstand. Cores
are.often designed to be less pervious
than the bulk of the dike to control the
pattern of seepage flow. Cut-off walls
(i.e., a core emplaced or extended into
the natural base beneath the dike) are
also sometimes used to direct seepage
flow within the dike or base.

There are a number of techniques
which are commonly used to reduce the

flow velocity of escaping liquids at the
toe of a dam or dike (where flow lines
tend to merge increasing flow velocity)
below that which could scour the
materials of which the impounding
structure is constructed. One of the most
common is to use rock to construct the
toe. Flow net analysis is usually used to
estimate flow velocity through the dike
takmg into account the relative
perviousness of the dike structure and
core, the base on which it is built, and
the toe design.

The initial certification may require
extensive analysis for large dikes or be
quite simple f6r small dikes. It requires
professional attention. Once the initial
certification has been made,
recertification (even of large dikes)
should be quite simple requiring only 2
verification that changes have not
occurred. Certification is required at the
time of permit issuance or reissuance
and in the event of a “positive
indication” of a failure requiring the
surface impoundment to be removed
from service.

7. Containment System Repairs:
Contingency Plans (§ 264.227). This
Section requires remedial action in the
event a surface impoundment
containment system fails or seems likely
to fail. Action may be initiated by
observations during inspections, testing
of liner materials, or known occurrences

' which could compromise the integrity of

the system. Appropriate remedial action
will vary with circumstances, and the
regulation requires that a containment
system evaluation or repair plan be

. prepared and submitted with Part B of

the RCRA permit application, as part of
the contingency plan required by

' Subpart D.

Two types of remedial response are .
required. The first is a maintenance type
of response, which must be detailed in
the plan, that is to be initiated in the
event of any indication of a possible
failure or a situation which could be
expected to cause or lead to a failure.
The-second is an emergency response to
a positive indication of a failure. The
regulation requires the impoundment to
be removed from service upon a positive
indication of a failure.

The appearance of liquids in the
system does not-necessarily mean
failure of the liner. With some designs
(e.g. soil linérs), some liquid can be
expected to appear in the system. The
amount and characteristics of the liquid
which would indicate failure would
depend on the liner system design.
Expected amounts and quality of liquids
over time, and levels which would -
indicate failure, must be described in the
remedial action plan.

In the regulation, a distinction is made
between liquids and waste. The term
waste is used to describe the
appearance of liquids which are derived
from the waste (leachate) and waste
which is not attenuated by passage
through the liner system. If leachate

-appears in the detection system, it is an
indication that the containment life of
the system has expired and the
impoundment must be removed from
service. If unattenuated waste appears
in the system, it would be a positive
indication of liner system failure and
emergency response would be triggered.

Liquids which appear in the detection
system may not be leachate (i.e., not
derived from the waste). Liquids could
appear as they are displaced from the
primary liner system as waste (leachate)
migrates through the liner. Liquids could
also appear as a result of ground water
migrating through the bottom liner
below the leachate detection, collection,
and removal system. This could occur in
some circumstances even if the ground
water table did not rise above the liner.
Liquid could also enter the system
laterally and derive from rainwater
infiltration. The distinction between
liquids and waste is not precise as a
matter of regulatory language, and the

" distinction must be established by
testing any liquids which do appear. The
testing program, which can be expected
to vary with the type of waste being
handled, must be specified in the
containment system evaluation and
repair plan.

Once an impoundment has been
removed from service, the regulation

* requires a complete repair and a
certification by a qualified engineer that
the system has been restored to meet
the approved design specifications.

8. Closure (§ 264.227). Since these
regulations address only those surface
impoundments which will not discharge
into the land (i.e., those which treat or
store hazardous waste) closure logically
requires the removal of hazardous waste
and hazardous waste residues. Most of ~
the comments received on proposed
§ 250.45-3(e) are applicable to surface
impoundments which discharge’into the
land, and will, therefore, be addressed
when regulations applicable to
impoundments which may leak are
promulgated, Some relevant comments

—were received regarding the
impracticality of removing waste and
waste residues from large
impoundments, and the proposed
requifement to fill emptied
impoundments with inert material.

- Although a large impoundment may
present special problems (e.g.,
machinery may have to be placed on the
impoundment liner at closure) the
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Agency believes that these problems are
not insurmountable and that the
inherent benefits which accrue by
removing all waste and waste residues
is justified for surface impoundments
used for storage and treatment. Since all
hazardous wastes and residues must be
removed at closure, the requirement for
inert fill material has been dropped in
these regulations.

Section 264.228 specifically requires
the removal of all hazardous waste and
hazardous waste residues at closure
from the impoundment, containment
systems components, and appurtenant
equipment and structures. This means
the above mentioned system
components and appurtenant equipment
and structures must be either
decontaminated or removed and
handled as a waste which is presumed
to be hazardous unless it is established
that it is not.

Closure with wastes left in the
impoundment is not allowed in the
regulations promulgated today, but will
be addressed in surface impoundment
regulations yet to be promulgated by the
Agency.

9. Special Requirements for Ignitable
or Reactive Waste. (§ 264.22y). Section
264.229 prohibits the placement of
ignitable or reactive wastes in a surface
impoundment, unless the waste is made
non-ignitable or non-reactive as defined
in §§ 261.21 and 261.23 while also
complying with § 265.17(b). An
exception provided for in the regulations
is an impoundment that is used solely
for emergencies. In addition, § 264.229
allows the placement of ignitable or
reactive waste in a surface
impoundment if the waste is protected
from ignition or reaction.

Ignitable or reactive wastes require
continuing protection from conditions
which would cause them to ignite or
react. One important factor is thatina
surface impoundment mixing of wastes
is inherent. Unless such wastes are
rendered non-ignitable or non-reactive,
the operator of a surface impoundment
may find it difficult to properly manage
such wastes in-a surface impoundment.
Reactive wastes may be especially
difficult to manage since surface
impoundments are directly exposed to
the environment. Some surface
impoundments are operated to
concentrate and collect floating oils that
may be ignitable. Such practices are
acceptable in protected surface
impoundments when ignition sources
will not be present. Consequently, the
Agency will allow the management of
ignitable or reactive wastes in surface
impoundments that are protected from
any material or conditions which may
cause them to ignite or react.

10. Special Requirements for
Incompatible Wastes. (§ 264.230). This
Section of the regulation is identical to
§ 265.230 promulgated on May 19, 1980.
The potential dangers from the mixing of
incompatible wastes include extreme
heat, fire, explosion, violent reaction,
production of toxic mists, fumes, dusts,
or gases, and damage to the structural
integrity of the surface impoundment.
Clearly the potential impacts on human
health or the environment which could
result from such conditions must be
avoided.

11. Freeboard, Section 264.221
requires that a surface impoundment be
designed to provide at least 60
centimeters (2 feet) of freeboard, or a
specified amount of freeboard of other
than 60 centimeters, if this specified

amount is documented to be sufficient to.

prevent overtopping. The amount of
freeboard provided must prevent
overtopping under all conditions of

- operation and be specified in the permit

by the Regional Administrator.

The strong trend towards the use of a
2-foot freeboard in designing surface
impoundments is demonstrated by the
fact that this requirement is included in
at least six State regulations and in
several engineering texts and
handbooks as recommended practice.
The Agency received numerous
comments on the May 19, 1980
regulations concerning freeboard and
thus has reconsidered the issue of
freeboard. The Agency has decided that,
in some cases, surface impoundments
with less than 60 centimeters of
freeboard would not be overtopped and
thereby be in compliance with the
objective of the regulation.

Some of the factors that may reduce
the likelihood of overtopping and justify
an alternative to the 60 centimeters
freeboard requirement for surface
impoundments are: size and shape
which reduces susceptible to significant
wind action; strength and direction of
wind and the amounts of precipitation
{(average and maximum) at the location
of the surface impoundment; depth and
shape of the edge of impoundment,
which influence wave action; and the
presence of interior baffles to minimize
the efféct of wind and waves. These
types of factors may be addressed in
documenting the adequacy of freeboard
under the alternative in § 264.221(a)(2).
In applying for a permit specifying a
freeboard of other than 60 centimeters,
the owner or operator must document
the adequacy of the alternative by
engineering calculations which address
the factors specified in § 264.222(a). As
mentioned in the May 19 preamble {45
FR 33202), the Agency feels level
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controls should be used in conjunction
with, not in place of, minimum freeboard
to assure no overtcpping. The Agency
still maintains this attitude.

The Agency believes that not
preventing the overtopping of surface
impoundments and relying on an above
ground secondary containment system
to’collect liquid which overtops a dike is
undesirable and unnecessary. Control
problems associated with overtopping
and secondary containment devices
include: the random locations where
overtopping could occur due to wind
action necéssitating peripheral
collection systems around the entire
facility rather than at the location of
discrete pipes or weirs; splashing of
overtopping liquids; potential adverse
impact due to erosion caused by
overtopping liquids on the structural
integrity of the dike; and the difficulty of
ensuring that a secondary containment
device is of adequate capacity and
would be sufficiently impermeable to
collect and contain all overtopping.

12. Liners and Leachate Detection,
Collection, and Removal Systems. Liner
systems are the key element necessary
to achieve containment. Liner systems
are required both above and beneath the
leachate detection, collection, and
removal system. These systems must be
collectively designed, operated, and
maintained in a manner which will
prevent any discharge of waste or
leachate into the land during the life of
the impoundment. The design life of the
primary liner system must exceed the
period of time that hazardous wastes
and hazardous waste residues will
remain in the impoundment. Since
wastes and residues must be removed
from the impoundment at closure, this
means the life of the impoundment ends
when wastes are removed at closure. In
designing the primary liner system and
applying for a permit, the owner or
operator must state the estimated life of
the impoundment (i.e., the year when all
wastes and residues will be removed
from the impoundment) as part of the
‘closure plan and demonstrate that the
liner will contain the wastes (i.e.,
prevent waste leakage or discharge) for
that period. For soil liners or admixed
liners (e.g., Portland cement concrete,
bituminous concrete, soil cement, etc.)
this means predicting the flow rate
through the material. Since
impoundments contain liquid wastes,
this prediction must be based on
saturated flow. Such a prediction can be
made according to Darcy’s law. Darcy’s
law was derived to express the
relationship between the hydraulic
gradient and the velocity of water
flowing through uniform sands. As
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applied to evaluate liner systems, it is a
function of three measurable factors: the
thickness of the liner, the saturated
permeability of the liner (which will
vary with the viscosity of the waste),
and the hydraulic head of the waste.
Although not applicable to surface
impoundments containing free liquids,
predictions may also be made for
leachate migration due to capillary
action under unsaturated conditions.
When synthetic membrane liners are
used, which cannot be evaluated by
application of Darcy's law, the owner or
operator must provide test data or
documented information to show long-
term stability of the liner under the
conditions to which they will be
exposed. The resistence of membrane
liners to deterioration depends on their
compatibility with the waste or leachate
and other conditions (e.g., ultraviolet or
sunlight exposure). Design information
is available in two EPA reports. They

* are SW/870, “Lining of Waste .
Impoundment and Disposal Facilities”; .
and SW/869 “Landfill and Surface
Impoundment Performance Evaluation”.

The liner systems must meet some-
general performance standards specified
in § 264.223(c). These standards are a
departure from the detailed design
specifications contained in the

* December 18, 1978, proposed regulahons
(43 FR 59011~13). Inresponse to

.comments, the Agency has developed |
regulations which are performance
rather than design oriented in order to .
provide flexibility. Advancement in the
state-of-the-art evidenced by the above
referenced publications indicate that
design flexibility and performance
oriented standards are an appropriate

" approach.

The leachate_detectlon, collechon, and
removal system must bé located above
the water table. The primary purpose of
the system is to detect and contain
leachate which migrates through.or
breaches the primary liner. The system
includes a liner system beneath the |
collection system to ensure that the -
system will function effectively and
prevent discharge into the land. The
system therefore functions as a
secondary containment system in the
event the primary containment system
fails. The system must be located above .

. the water table to protect the integrity of
the liner beneath the collection system
which could be breached or floated
(displaced) by ground water and to
.ensure that large volumes of ground
water will not enter the detection
system and mask the presence of
leachate. This type of system will allow
the detection of leachate or waste due to
liner failure early enough to enable early

fepair or emptying of.the impoundment
and the prevention of discharge into the
land. The Agency believes this is a good
general design to meet the objective of
hazardous waste storage or treatment
and storage in surface impoundments.
The standard prohibiting wastes
which react adversely with the liner(s}
uses the plural parenthetically to refer to

‘reactivity with all liners used in the

containment system.
13. Waste Analysis and Trial Tests,

- As discussed in the preamble to the May

19, 1980 regulations, the purpose of the
waste analysis requirements for surface
" impoundments (§ 265.225) was the same
as for tanks (§ 265.193). That purpose is
described as being to prevent accidents
- and haphazard experimentation with .
new wastes or new treatment
techniques. The commenters on the May .
19, 1980 promulgation regarded the
requirements as too detailed while also
being redundant with § 265.13, The
Agency agrees with respect to the ‘
general standards and believes that the

- addition of § 264.17(c), coupled with the

general waste analysis requirements of
§ 264,13, adequately cover this matter.
Thus, as is the case with waste piles and
tanks, a specific waste analysis
provision for surface mpoundments
used for storage or treatment is now
redundant, and no such provision is

« inclided in the Part 264 general

- standards.
' G. Subpart L—Waste Piles’

_ Since the proposed RCRA Subtitle C o
. regulations of December 1978 contained

no specific requirements for waste plles,
the Part 265, Subpart L, interim status

- standards published in May of 1980

were promulgated on an interim final

- basis, with the exception of § 265.250,
Applicability. Comments were therefore
solicited on the waste pile regulations,
but few were received. No comments
were received on the requirements
respecting protection from wind

(8 265.251), waste analysis (§ 265.252),"
ignitable or reactive waste (§ 265.256),
and incompatible wastes (§ 265.257). -
Accordingly, the Agency intends to
finalize §§ 265.251, 265.256, and 265.257 -

- without change: Section 265.252 will be

deleted as discussed below.

Most of the interim status
. requirements are bemg adopted as”
general standards in Part 264. The
rationale for their inclusion is the same
as for the interim status regulations as
discussed in the May 19, 1980
publication and associated background
documents. Some changes were made to-
the containment requirements.
- (8 264:253), and requirements for general-
_ design (§ 264.251), general operation -
(§ 264.252), base inspections during

installation (§ 264.254), containment
system repairs (§ 264.255), and closure
(8 264.258) have been added. In addition,
regulations specifically relating to
periodic inspections of piles are being

. proposed separately as an addition to

the general standards and the interim
status standards (§§ 264.254 and
265.254).

The regulations for which comments
were received, or which were added or
modified, are discussed below. A
_discussion of the proposed periodic
inspection standards for waste piles is
given elsewhere in this Federal Register.

1. Applicability (§ 264.250). The
general standard for applicability of the
waste pile requirements (§ 264.250] is
similar to the interim status provision,
except that the alternative for managing
a pile of hazardous waste as a landfill
under Subpart N has been deleted. This
alternative was deleted because: (1) the

~ Part 264, Subpart N, landfill standards

are not being promulgated at this time,
and (2) the Agency wants to emphasize
that these Part 264, Subpart L,

- regulations deal only with storage and
- treatment practices in waste piles, and

.thus that such waste piles require
containment.

A comment to this section points out,
however, that the Agency interids to

- 'supplement these regulations in the

“future to address other types of waste
piles including piles that are not
designed and operated to prevent
dlscharge and piles that are closed with
waste left in place. The Agency believes
these types of waste piles constitute
disposal rather than storage or
treatment, and are best dealt with under
an engineering analysis approach.
Meanwhile, until additional regulations

. are promulgated, all waste piles that are

authorized by permit must comply with
- the Part 284, Subpart L, regulations
promulgated today.

The interim status standard for
applicability of the waste pile

" . requirements (§ 265.250) was

promulgated as a final rule, and no

. comments were solicited. Nonetheless,

some comments on this rule were
received.

Commenters maintained that since
some waste piles are very small and are
held for very short periods of time
(frequently less than two weeks), both
inside and outside buildings, that these -
piles should be exempt from the
requirements of Subpart L of Part 265,

. and from the permit requirements of

RCRA Subtitle C or at a minimum that
these piles should be conditionally
exempt just as containerized or tanked
waste stored for less than 90 days is :

_ conditionally exempt under § 262.34

. (Accumulation Time).
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The Agency disagrees with the
commenters’ position that the volume,
location or length of storage of waste
piles merits an exemption from the
requirements of Subpart L. The volume
or location of hazardous waste treated,
stcred, or disposed is not a factor in the
applicability of any of the RCRA
Subtitle C treatment, storage, or disposal
standards unless the waste is produced
by a small quantity generator. There is
no environmental basis for making such
a distinction that is not inherently
arbitrary.

The Agency continues to believe that
short-term accumulation of hazardous
waste in piles is fundamentally different
than similar accumulation in containers
or tanks. Section 262.34 specifies that
hazardous wastes stored for less than
ninety days may be exempt from the
permit requirements of RCRA Subtitle C
if they are containerized, among other
things, This containerization controls
release of hazardous substances and
allows for relatively easy inspection for
leaks, Piles do not provide this same
level of protection. Even though it might
initially appear that piles stored inside
buildings might be “containerized” and
therefore not subject to such impacts as
wind dispersal, precipitation, and run-
on, this is not necessarily the case. For
example, a “building” may not be fully
enclosed—it may not have a roof or may
only have three sides. A pile stored in
such a “building” would, therefore, be
subject to both wind dispersal and
precipitation. In addition, the ventilation
systems of many buildings might allow
waste that is in a particulate form to be
picked up from the pile and circulated
throughout the building. This could
present a hazard to worker health and
to the environment.

Further, the Agency feels that waste
stored in piles could result in leaching or
run-off of hazardous waste, hazardous
waste constituents, or hazardous waste

- by-products from decomposition even in
the absence of precipitation and run-on,
and regardless of waste pile location or
duration of storage.

Finally, the Agency sees no need for
the exemption from RCRA Subtitle C
permits, as requested. The commenters
may have assumed that a separate
permit would be required for each pile.
However, this is not the case. All
storage locations at a given facility can
be covered with a single permit. Thus,
the permit requirements are not
burdensome, as was claimed by the
commenters.

2. Objectives and Organization. In
keeping with the storage concept (as
discussed earlier in this preamble}, the
Agency believes that storage or
treatment of hazardous waste in piles

authorized by permit should be
conducted in a manner that prevents
discharge into the land, surface water,
and ground water during the life of the
pile. Hazardous waste, hazardous waste
constituents, or hazardous waste by-
products from decomposition can be
discharged from a waste pile into the
land, surface water, or ground water via
{1) wind dispersal, (2) water erosion
caused by precipitation or run-on, (3)
leachate or run-off entering the soil
beneath or around a pile, or (4) leachate
or run-off moving along the land surface.
The first two discharge mechanisms are

"addressed by general design and

operating requirements (§§ 264.251, and
264.252), The last two discharge
mechanisms are specifically addressed
by containment systems requirements
(§ 264.253). Thus, these Part 264 waste
pile regulations are structured
somewhat differently than the
comparable interim status standards in
order to clarify the objectives of the
regulations, and also to improve their
consistency with other Subparts.

3. General Design Requirements
{§ 264.251). The Part 264 general design
requirements for waste piles state the
objectives to be achieved by the pile
design. These ebjectives are (1) to
control dispersal of the waste by wind,
where necessary, or by water erosion
{e.g., by windstorms, precipitation, or
run-on), and (2) to prevent discharge
into the land, surface water, or ground
water during the life of the pile.

The Agency anticipates that the
owner or operator of a waste pile will
design the pile to meet these
requirements, and submit the design
information to the Regional
Administrator with Part B of his permit
application for review, modification as
necessary, and final determination as
part of the permit process. For example,
the owner or operator must, where
necessary, include wind dispersal
controls (such as enclosing the pile in a
shed) in the waste pile design. Every
waste pile design must include
provisions for controlling dispersal of
waste by precipitation, run-on, or other
water erosion (e.g., a wall, berm, or
dike). The second design requirement is
to be achieved by use of a containment
system as specified in § 264.253 (see
discussion on “Containment Systems”
below).

As noted earlier, the Agency intends
to supplement these waste pile design
requirements in the future to address
other types of waste piles including piles
that are not designed to prevent
discharge and piles that are closed with
waste left in place.

4. General Operating Requirements
(§ 264.252). The Part 264 general

operating requirements for waste piles
are: (1) to control wind dispersal of
waste where necessary, (2) to divert
run-on away from the pile, and (3) to
collect and control leachate and run-off
from the pile. Two of these operating
requirements were included in other
sections of the interim status standards
and are merely transferred. The control
of wind dispersal (§ 264.252(a)) is
comparable to the interim status
requirement for protection from wind
(§ 265.251), but worded differently
because the Agency anticipates that the
Regional Administrator will impose
specific control practices (e.g., cover or
frequent wetting) as permit conditions,
where necessary. The requirement to
divert run-on away from a waste pile

(8 264.252(b)) is required for either
option in the interim status containment
provision (§ 265.253).

The operating requirement that
leachate and run-off from a waste pile
must be collected and controlled
(§ 264.252(c)) derives from the
containment objective of these Part 264
standards. Although there may be rare
situations where the leachate or run-off
from a pile of hazardous waste is not
itself a hazardous waste and thus where
uncontrolled discharges from the pile
may be allowed, or situations where
hazardous leachate or run-off may be
discharged in a manner that protects
human health or the environment, such
cases are properly the subject of the
supplemental Part 264 waste pile
regulations to be issued in the future, as
mentioned earlier. Until these additional
regulations are promulgated, all waste
piles that are authorized by permit must
collect and control leathate and run-off
from the pile. The owner or operator
must then determine whether or not the
leachate or run-off is a hazardous waste
and manage it accordingly.

5. Containment Systems (§ 264.253),

“Under these Part 264 rules, storage and
treatment of hazardous waste in both
new and existing piles requires both
primary containment designed to
prevent discharges into the land, surface
water, or ground water during the life of
the pile and inspection to ensure -
integrity of the primary containment.
The Agency believes that secondary
containment is not necessary for waste
piles on the premise that free liquids do
not typically or routinely impose a
significant hydraulic head on the
primary containment system. The
potential for major discharge through
the primary containment system is,
therefore, significantly reduced,

The specific requirements for
containment in piles are to collect and
control leachate and run-off prior to
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their removal,.and to place the pile.on a
base that will prevent leachate and run-
off from entering the soil benieath or -
around a pile. Two options are provided
for the pile base, as discussed below.
Commenters on the interim final Part
265 waste pile contairment rule
(8§ 265.253) aruged that the prevention of
run-on should not be required if leachate
and run-off are collected. The Agency
disagrees. The Agency continues to feel
that it is important to prevent run-on to
waste piles even if leachate and run-off
are collected, in order to ensure that
leachate or run-off collection systems
will not be overloaded and that the pile

. will not be washed out in the event of a

major storm. It is probable in any event.
that part of the leachate and run-off
collection system (i.e., the curb, wall, or
dike) will also prevent run-on, thereby
minimizing the cost of preventing run-
on.

The first waste pile base option
requires a sturdy base underlying and in

-contact with the waste pile that is made
of a liner (or liners) that will prevent
discharge into the land, surface water,
or ground water during the life of the
pile, To comply with this requirement,
the base material(s) and design must be
based on the liner(s) thickness, the =~
permeability of the liner(s), and the
characteristics of the waste or leachate
to which the liner(s) will be exposed.
Further, the liner(s) must be of sufficient
strength and thickness to prevent failure
due to puncture, cracking, tearing, or
other physical damage from equipment
used to place waste in or on the pile, or
to clean and expose the liner surface for
inspection.

The material(s)-and design for this
waste pile base option have not been
specified in order to provide flexibility
to the pile owner or operator. The major
difference between this base option and
the alternate discussed below is the
ability of the base to accommodate
periodic removal of the waste pile to
allow inspection of the liner surface.
Given that heavy equipment (e.g.,
bulldozers or front-end loaders) may
have to be used for waste pile removal,
the Agency expects that in many cases.
this base option will consist of
reinforced concrete with appropriate
coating(s) or synthetic membrane
liner(s), to prevent leachate seepage.
The Agency does not believe that
natural or compacted soil liners provide
an adequate base for hazardous waste
piles-A compacted clay liner, for

~ example, must be saturated to provide
waste containment. In a waste pile, a
clay liner would not be in contact with
liquids at alt times, as it would be in a
surface impoundment, and thus would

-

be likely to dry out, crack, and lose its
containment properties.

The second waste pile base option is
included primarily to accommodate

- those situations where it is impractical

to remove the waste periodically to
allow mspectlon of the liner surface.
The base in contact with waste must be
designed to.prevent discharge as in the
first option, but a leachate detection,
collection,”and removal system is also .
required beneath the base to detect,
contain, collect, and remove any
discharge from the base. The leachate
detection, collection, and removal
system is not intended to be part of the
primary containment system, but rather
a substitute for periodic inspection of
the base. Further discussion of liners.
coupled with a leachate detection,

. collection, and removal system can be

found in the preamble section on surface
impoundments. '

Section 264.253(b) amplifies the -
requirements for waste pile base
materials and specifies that the base
foundation must be capable of
supporting the loads placed or moving -
on the base to prevent failure of the
liner(s) due to settlement or
compression.

Section 264.253(c) specifies that the
waste pile containment system
(including the base and the leachate and
run-off control system) must be
protected from plant growth (such as
woody plants or trees) which could

_puncture any component of the system,

and thereby provide an avenue for
discharge.
Lastly, § 264.253(d) specifies that a

, containment system must have a

containment life equal to or greater than
the life of the pile. Given that many
waste piles may be removed
periodically for inspecting the base or
for other purposes, the Agency intends
that components of the containment
system, such as the base coating(s) or
liner(s), can be replaced during the life
of the pile if this is necessary.

6. Inspections and Testing (§ 264.254).
Inspection of the primary containment
system for piles was not included in the
RCRA Subtitle C rules proposed in
December 1978, nor specifically included
in the Part 265, Subpart L, requirements
promulgated on May 19, 1980, The
Agengcy believes periodic inspection and
testing requirements for waste pile '
containment systems should be
specified explicitly, since neither a
secondary containment-system nor
ground-water monitoring is required for
waste piles. Periodic inspection and
testing of the waste pile base
necessarily involves removing the waste
from the base. This-would be a
significant new regulatory requirement,.
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Therefore, the Agency has proposed

these rules elsewhere in todays Federal
Register for both Parts 264 and 265.

The Agency also believes that the
waste pile base should be inspected
during its construction or installation to
detect imperfections and damage, and,
for manufactured liner materials, to
ensure tight seams and joints, so that the
base will in fact contain waste when
placed on it. While such an inspection
makes sense and is commonly done, the
Agency believes the requirement should
be made explicit in the regulations due
to its importance. Further, the Agency
believes this requirement for inspecting
the waste pile base during construction
or installation is not burdensome.
Therefore, the requirement is being
promulgated in Part 264.as an interim .
final rule under § 264.254(a). The Agency
solicits comment on this rule, and on its
potential inclusion in the Part 265
interim status standards.

7. Containment System Repau‘s:
Contingency Plans (§ 264.255). In
addition to inspecting the waste pile
base during its construction or
installation, and periodic inspections of
the containment system, the Agency
believes the containment system should
be inspected whenever there is any
indication of its poss1ble failure. Further,
whenever there is a positive indication
of containment system failure, the waste
pile should be removed from service,
and its containment system should be
repaired immediately, or the waste pile
should be closed.

Consequently, the Agency has
included a requirement for remedial
action (§ 264.255) in accordance with a
previously prepared contingency plan
whenever a waste pile containment
system fails or seems likely to fail. This
requirement for waste piles is a direct
analog to a similar requirement for
surface impoundment containment
systems (§ 264.227), and the same
rationale and conditions generally
apply. Therefore, the reader is directed
to the discussion of § 264.227 in the B
preamble section of Subpart K, surface
impoundments, for futher explanation of
this requirement.

8. Closure (§ 264.258). Under interim

* status, there are no specific regulations

for the closure of waste pile facilities,
although the topic was discussed in the
preamble to Subpart L. The general .
closure standard (Part 265, Subpart G)
requiring that wastes be removed from
storage facilities at closure

(8§ 265.113(a)), was applicable. This fact
was perhaps not obvious to the
regulated commupity. For purposes of
clarification, a closure requirement
specific to waste piles (§ 264.258) has
now been added to the Part 264 general
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standards. The new provision explicitly
requires the removal of waste piles and
pile residues at closure. Any component
of the containment system containing or
contaminated with hazardous waste or
residues must be decontaminated or
removed. The Agency intends to include
a similar provision in the interim status
standards.

9. Waste Analysis. As noted in the .
- preamble to the May 19, 1989 rule, the
basic purpose of the interim status
standard for waste analysis for waste
piles (§ 265.252) is to prevent
inadvertent mixing of incompatible
wastes in piles and to assure that
ignitable or reactive wastes are
protected from sources of ignition, The
Agency believes that the addition of
§ 264.17(c}, coupled with the general
waste analysis requirements under
§ 264.13, adequately covers this matter.
Thus, a specific waste analysis
provision for piles is now redundant,
and no such provision is included in the
Part 264 general standards. EPA intends
to delete § 265.252 from the interim
status standards for the same reasons.

H, Permitting Requirements

EPA is promulgating changes to the
consolidated permit regulations under 40
CFR Part 122, Subpart B. The changes
reflect today’s promulgation of facility
standards under Part 264. The revisions
to the Part 122 regulations are issued on
an interim final basis. Public comment is
solicited on the provisions of these
regulations.

Most of the modifications included in
this publication are in § 122.25 which
deals with the information which must _
be submitted on Part B of the permit
application. But minor changes have
also been made to other sections of Part
122,

1, Permit Modification. (§§ 122.15 and
122.17). Section 122.15 has been
modified by the addition of several
grounds for permit modification which
correspond to new closure and post-
closure requirements in Part 264,
Subpart G and new financial liability

" requirements in Part 264, Subpart H.
Sections 264.112(b) and 264.118(b)
require modification of closure plans
whenever facility design or operator
changes would effect closure or post-
closure activities. The Director may
determine under § 264.147(d) that a
downward variance in the level of
financial responsibility is applicable or
under § 264.147(e} that an upward
adjustment of the level of financial
responsibility is required. In addition,
prior to closure, an opportunity is ;
provided in §§ 264.113 and 264.117 (a),
{b), and (c} for the Director to extend the
time allowed to close a facility to :

modify the post-closure period (which is
30 years unless modified by the
Director), continue security
requirements (which do not apply to the
post-closure period unless explicitly

.made applicable, or allow disturbance

of the integrity of the containment
system. Several of these permit
modifications have been designated in
revised § 122,17(e} as minor
modifications. See today's preamble
discussion of Part 264, Subparts G and H
for further information,

2, Application Requirements for Part
B (§ 122.25). The proposed December,
1978 regulations identified six general
information categories for inclusion in
Part B of the permit application. These
included a master plan for the facility,
geological data, hydrological data, a
description of the climate at the site, a
list of position or job descriptions, and a
list of performance bonds and other
financial instruments.

The general approach created a great
deal of confusion. Many commenters
thought the Part B application
requirements were vague and that costs
to prepare Part B’s will be excessive
because they contain a lot of irrelevant
information. There were comments
questioning EPA’s authority to request
some of the information and
recomendations that EPA better define
which information items are required for
specific types of facilities (e.g.,
incinerators).

EPA agreed with these comments and
restructured the Part B information
requirements. Each Part B information
requirement is now tied to a standard in
Part 264. Further, the structure of the
Part B requirements now parallels the
structure of the technical standards in
that Section. The Part B requirements
are structured into general requirements
that apply to all facilities and specific
requirements for individual types of
facilities (e.g., tanks, piles, incinerators).

On May 19, 1980, EPA published a list
of general Part B information
requirements, The Part B information
requirements being promulgated today
include these requirements, expand-the
list of general information requirements,
add specific information requirements
for the types of facilities covered by the
Part 264 standards being promulgated
today. The Part B information
requirements will be amended in the
future as necessary to reflect additional
standards in Part 264 at the time these
standards are promulgated.

The proposed regulation indicated
that the Part B information items listed
in the regulation would be the minimum
information that would be required in a
Part B application. Commenters -
suggested that the regulation be

amended to make it clear that the Part B
items listed are all the information that
is required and not minimum
requirements. EPA agrees with thie
suggestion. Since the Part B -
requirements are now tailored to the
Part 264 standards the information items
listed in the regulation cover only those
items necessary for EPA to determine
whether the facility complies with those
standards, Commenters also suggested
that requests for additional information
be limited to-situations where the
Agency needs additional information to
clarify information previously
submitted. The Agency agrees with this
point. Section 124.3 provides that the
Agency will limit requests for additional
information to those situations where
this additional information is essential
for the Agency to complete its review of
the permit application. For some of the
Part 264 standards EPA will not be able
to determine the extent of additional
information that is needed until after it
has reviewed the applicant’s initial
submittal, For example, where the
Director finds that a facility did not use
recognized design standards for tanks
containing hazardous waste, as required
under § 264,191, then the applicant may
be required to provide additional
information on the design, construction,
operation, and maintenance of the tank.

One comment held that EPA can only
request in Part B the more general
information listed in Section 3005(b} of
RCRA. The Agency disagrees. More
detailed information is needed for the
Agency to-assess compliance with the
Part 264 standards.

The proposed regulation required a
topographic map with a scale of one
inch equal to not more than 200 feet and
a contour interval not greater than five
feet for the area within one thousand
feet of the boundaries of the facility.
Commenters raised two points on this
requirement. First, the regulations
should be amended to allow flexibility
in the contour intervals used. It was
pointed out that in some areas, such as

“steep mountain areas, larger mtervals
should be used, otherwise the
topographic map will be a solid black
line. Second, a scale of one inch equals
200 feet is unreasonable for large
facilities. The Agency agrees with the
first point and the final regulations -
allow apphcants to use reasonable
contour levels in mountain areas. On the
second point, one inch equal to not more
than 200 feet has been retained as the
general standard scale because the
Agency believes this scale will provide
a reasonable size map for most
facilities, The Agency will allow the use
of other scales on a case by case basis.
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Recognizing that site specific
conditions may vary, the regulations
provide alternative means of
demonstrating compliance with the
location standards in § 264.18. For
example, § 122.25(a)(11) may require
information about the seismic activity of
a'site ranging from 3,000 feet from the
site to a radius of five miles from the
site, EPA intends to shortly make
available a guidance/permitting manual
which will provide greater detail on the

- study procedures identified. -

In terms of floodplain data, comments
suggesting the wide availability of maps
showing the 100 year floodplain and the
growing expertise in designing for the
100 year flood were factors that
influenced EPA’s decision to require, as
a minimum, information about the 100
year floodplain rather that the 500 year’
floodplain as originally proposed. {For a
more detailed discussion of the changes
in the § 264.18 location standards see
Section VII A-3 of this preamble).

There was a comment recommending
that the Part B application be expanded
to cover a discussion of alternative sites
considered by the applicant, since some
sites are clearly preferable to ‘others.
There is-no specific requirement in
RCRA for an analysis of alternative
sites; rather EPA will pass judgment on
‘the acceptability of proposed sites. EPA

“believes that its Part 122 and Part 264 .
regulations provide adequate protection
for human health and the environment
and that Agency analyses of alternative
sites is neither within that Agency’s
mandate nor would it provide additional
protection.

Section 122.12 requires that all permits
be issued in a manner that is consistent
with other Federal laws, such as the
Endangered Species Act and the Coastal
Zone Management Act. The Acts cited
in § 122.12 place an affirmative duty on
EPA to insure that the goals of each of :
the statutes, if applicable, are complied
with in issuing RCRA permits. EPA
believes that the best source of
information to insure compliance with

these Acts will be the permit applicant --

in many cases. Thus, the PartB
information requirements include a
provision [§ 122.25{a)(20]] that
applicants may be required to submit
information as'may be necessary to
enable EPA to carry out its duties to
uphold other Federal laws. It is in the
best interest of the applicant (1} to
consider the potential impact of the
facility on these special environmental
areas, and (2} to provide, in the permit
application, information on these
environmental areas as stipulated in
pertinent statutes, regulations, or
guidance documents.

Commenters recommended that EPA
require that the Part B application be
prepared by or under the supervision of
a registered professional engineer. EPA
believes that this requirement is
unnecessary since much of the
information required in Part B does not
warrant preparation or review of a
registered professional engineer (for
example, financial information, training

" information, and waste analysis plans).
Rather, the final regulations have been
amended to only require that certain
technical data be certified bya -
registered professional engineer. The
Agency expects, however, that many
applicants will use a registered
professional engineer to prepare or
review the other Part B items even
though it is not required by the
regulations.

The proposed regulation contained
provisions for the Director to waive
certain Part B application requirements

. if the information was not applicable to

the facility and was not needed to
establish compliance with the Part 264
standards. The Agency received
numerous comments and ,
recommendations on how the waiver
provision should be administered.
Because the Part B requirements are
now tailored to the Part 264 standards -
they become applicable only when the
companion Part 264 standards are
applicable. The Agency believes the
waiver provision is no longer needed
and it has been deleted from the final
regulation.

The Agency recognizes there may be
cases where applicants will not be able
to provide all the Part B information that
is required for their type of fdcility. For
example, design plans and
specifications or consiruction plans may
be incdmplete or non-existent for some
existing facilities. Applicants must make
a good faith effort to supply all of the
- necessary information. Applicants
should explain why certain information
cannot be supplied. In reviewing permit
applications, EPA will take into account
situations as described above in
reaching a judgment as to whether the
permit application is'complete.

- Several commenters expressed
concern that six months might not be
enough time to prepare and file some

_ Part B information. There were other

comments suggesting that EPA set time
frames for submitting part B on a case
by case basis and that time waivers for
filing Part B be granted where there is
good cause. Neither the proposed or
final regulations limit the time for
submlttmg Part B information. Both
regulations prov1de for applicants to
have at least six months to prepare ‘their .
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Part B. The Agency has reviewed each
of the information requirements in the
Part B information list and feels that
none of the items should take longer

" than six months to prepare. The Agency

will use six months as a general rule of
thumb for preparation of Part B. Any
applicant can explain in the permit
application why it may take longer to
submit certain pieces of information.
EPA will allow extensions on a case by
case basis. (EPA will be reluctant to
allow extensions in cases where

. facilities are suspected of causing harm

to human health or the environment).
One comment recommended that
facilities be able to incorporate by
reference information contained in
permit applications for other facilities,
where such facilities are substantially
similar in design or operation. The .
Agency will allow applicarnts to do this
on a case by case basis and only where
the applicant demonstrates that the
information to be referenced is available
to the Agency and relevant to the
facility under review. ‘
Commenters suggested that EPA
should articulate in the regulations the

- gpecific standards it will use in "

determining when a facility should file
its Part B application. Commenters
suggested that one of those standards
should be the hazard posed by the-
facility. The Agency will use the
following general priority policy for
processing permit applications:
potentially high risk existing facilities
{i.e. those suspected of causing harm,
located in sensitive areas, handling
highly hazardous materials, or of
suspect or novel design] and new
facilities will be given the highest
priority; the next priority will be existing
facilities with potential for consolidated
permits; followed by exemplary ex.lstmg
facilities (i.e. those thought to be in full
compliance), and then all other existing
facilities. Because there must be
flexibility in this scheme to allow for
adjustments based on the timing of the
promulgation of the technical standards,
Regional Office and State needs and
problems, and resources or other

Jactors, EPA probably will stray from
. strict implementation of this policy.

Therefore, the Agency does not think the
priority should be published as part of °
the regulation.

" 3. Permit Conditions (§ 122.29).

- Section 122.29 has been expanded to

require that each RCRA permit specify
the wastes or classes of wastes to be
handled at the facility, a description of
how they will be handled (i.e. what
processes, methods, or units will be
utilized), and the design capacities of
each treatment, storage and disposal

-
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unit. Section 122.24 {f) and {g) already
requires that the applicant submit this
information in Part A of the RCRA
permit application. This amendment
clarifies that the Director, when issuing
a permit, specify these conditions in the
permit, This specifically permits or
allows the permittee to manage the
wastes and quantities by the methods
set forth in the application. The permit
may, however, contain different wastes
or amounts or methods of handling from
those set forth in the application, based
upon the Director's determinations,
under the Parts 264 and 266 standards of
acceptable practices. -

Unlike tanks, land disposal facilities,
and incinerators, containers may be
adequately regulated without permit
restrictions on the types of wastes to be
handled in each particular container.
Provided that the permittee complies
with basic requirements such as the
controls on mixing incompatible wastes
and containers, he may, under the
permit, store any waste in any
containers. Section 122.29 requires only
that the classes of wastes generally
stored in containers at the facility be
identified. This information will be
useful in cases of emergencies.

VIII. Regulatory Analysis

In support of the regulations
promulgated on May 19, 1980, the
Agency prepared draft economic and
environmental impact statements, a
Reports Impact Anslysis, an Operations
Resources Impact Analysis, and an
Evaluation Plan. All covered only the
interim status regulations {except the
Operations Resources Impact Analysis
which covered the entire program) and
each was based on preliminary drafts of
the regulations. Final revisions of the
interim status economic and
environmental impact statements will
soon be available and revised versions
of the Operations Resources Impact
Analysis and the Evaluation Plan have
been developed. Evaluation of the
regulations will include analysis of the
effectiveness of the required reports.

Because of the accelerated schedule
on which the regulations promulgated
today were produced, it has not been
possible to develop the extensive
background materials which
accompanied the previous promulgation,
Before work can commence in earnest
on these analyses, reasonably complete
and reasonably final drafts of the
regulations must be available. Such
drafts only became available within six
weeks of the publication of these
regulations. Nevertheless, the Agency
has conducted analyses of the costs of
the general standards for new treatment
and storage surface impoundments,

tanks, and piles. Additionally, EPA is
writing a draft Environmental Impact
Statement which is scheduled for
completion in April 1981, The Reports
Impact Analysis has been combined

. with the OMB Reports Clearance

Application and will be submitted to the
Office of Management and Budget for -
review.

Except for the Evaluation Plan, copies
of these documents are, or will soon be,
available for review in the EPA regional
office libraries and at the EPA
headquarters library, Room 2404,
Waterside Mall, 401 M Street, S.W,,
Washington, D.C. 20460. The Evaluation
Plan is available for review only at the
EPA headquarters library.

A. Economic Analysis
The economic evaluations indicate

>that there are both costs and benefits

associated with the RCRA Subtitle C
regulatory program.

1. Benefits. The Subtitle C regulatory
program will reduce the damage to
human health and the environment from
improper management of hazardous
waste. The following is a brief list of
some of the many expected
improvements:

¢ Ground-water pollution from
leaching of toxic pollutants from
improperly designed and managed
tanks, waste piles, landfills, and surface
impoundments will be reduced.

¢ Poisoning and injury due to direct
contact with randomly dumped wastes
will be reduced. ’

¢ Pollution of surface waters from
hazardous waste stored or disposed of
in fields and on riverbanks will be
reduced.

e Illicit dumping of waste in farm
fields, wooded areas, along roadsides,
and in ditches and streams will be
reduced.

* Emission of toxic gases from
improperly run incinerators will be
reduced.

» Accidents, mistakes, and
malfunctions at hazardous waste
management facilities, which could -
affect people near the site, will be
reduced in number and in severity, due
to improved training of personnel,
monitoring and inspections, and
required emergency equipment,

¢ Contingency plans will spell out
procedures to ensure rapid and effective
responses to emergencies to minimize
any danger to off-site residents and the
environment. .

¢ Facilities will be decontaminated or
otherwise secured at closure, and
disposal sites will be monitored and
maintained after closure, to reduce the
possibility of future adverse impacts on
human health or the environment.
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The Agency believes these .
improvements will be substantial and
noticeable. The expected improvements
are not easily quantifiable, however,
since records of past practices and
problems are extremely limited. In
addition to the major economic benefits
expected from decreases in human
health problems and in pollution of our
air, land, and water, EPA expects an
improvement in economic efficiency and
equity, and substantial direct savings
from avoiding clean up costs in the
future. -

An economy functions efficiently and
equitably when the price of goods
produced in the society reflects the
actual social and private costs of
production {i.e., when the costs are
internalized). Until now, in most States,
firms could dispose of wastes in
environmentally unsafe ways at a cost
substantially less than that for adequate
disposal. Thus, the price of goods often
did not reflect the full social cost of
production,

These Pre-RCRA practices for
managing hazardous waste created
economic inequities. The true costs of
disposal often fell randomly on
individuals affected by improper

- management or on the public at large,

since tax revenues were used to clean
up inadequate facilities. It would be
more equitable for the costs of adequate
hazardous waste management to fall on
the consumers and producers of the
products which generate the hazardous
waste.

Pre-RCRA management practices also
caused economic inefficiencies. Because
the price of goods did not reflect the cost
of properly managing the waste
produced as part of the manufacturing
process, these goods were priced too
low relative to other goods. Because
prices were lower than the true social
cost of producing the product, -
consumers were able to buy more of
these goods than they could if proper
waste management costs were included
in the product price. Thus, companies

“manufactured and sold more of these

products and generated more hazardous
waste than was economically efficient.
Furthermore, because companies did not
have to either pay the cost of proper
waste management or pass it along to
customers, the incentives to develop
technology and process changes to
lessen the quantity of hazardous waste

-generated or to recover the waste as a

useful material were weaker than if

. proper waste management were

required. Additionally, companies which
properly managed their wastes were at
a competitive disadvantage ta
competitors who did not.
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The RCRA Subtitle C regulations will
ensure that those generating hazardous
waste will pay appropriately for their
safe management. Most of this
incrémental cost will be passed on to
consumers, while some may be borne by
the generator, particularly where price
increases are held down in some way
{e.g., by foreign competition or
competition with other products). In.
either case, the economy will be more
efficient and equitable because those
receiving the benefits will also pay the
incremental costs, and prices will serve
as a more efficient allocator of
resources, ‘

In recent years, with increasing
frequency, society has been forced to

_properly dispose of waste that was
previously disposed of haphazardly. The
best known example of this is Love i
Canal in New York, where 20,000 tons of
waste were buried over a period of
years. A severe health hazard in the
area due to wastes seeping into house
basements and surfacing in backyards
caused society to take remedial action.
The cost to the State and Federal -
governments is currently about $36
million for clean up, relocating residents,
health and environmental testing
services, and other expenses associated
with the disaster, and the figure is still
increasing. Thus, society is spending
about $1,800 per ton in its effort to clean
up waste improperly disposed of, and
more will be spent before the area is
refurned to normal. Further, the $1,800
per ton figure excludes human health
costs and suffering, which might easily
outweigh actual dollar costs. Given that
average disposal costs after the entire
RCRA regulatory program is in place
will be muchless than $1,800 per ton, it
clearly pays to do the job right in the
first place.

Given that damages from i improper
hazardous waste management often
take decades to surface, society may be
paying dearly for past waste
mismanagement for many years to
come. Further, without a regulatory
program, new problem sites would
continue to be developed. Ultimately,
clean upof all of these sites could cost
billions of dollars. ’

2. Costs and Impacts. The Agency has

- not yet been able to estimate
incremental costs and impacts of the
Part 264 general standards for treatment
and storage surface impoundments,
tanks, and the other management

methods promulgated today. This results

from the fact that most hazardous
wastes can be managed satisfactorily in
a variety of ways. For example, wastes
from chlorine production from the
diaphragm cell process are amenable to

resource recovery, chemical treatment,
landfilling, and deep well injection. The
methods chosen by a given company
will depend to a major extent on the
cost of each option; the costs, in turn,’
directly depend on the regulations
governing each option, Thus, until the
regulations covering all waste
managentent options are available, the
total incremental cost and impacts on
any one method cannot be determined.
At present, regulations governing the
general (permit) standards for the land -
disposal options (surface
impoundments, land treatment, and
landfills) have not been developed and,
thus, the total incremental costs and
impacts of the regulations promulgated
today cannot be determined.

Although total costs and impacts
cannot be determined yet, EPA is
building the model which allows these
deterniinations. Inputs to this model are
quantities of waste by waste stream and
industry, unit costs of waste
management, lists of feasible
management methods for each waste
stream, and capacity for existing
management processes. The output from
the model is the total incremental cost of
the regulation.* -

The incremental costs over current
practice of managing hazardous waste
are now being determined. These are the
incremental costs of treating (or storing
or disposing) of waste by a given
method (e.g., in a tank, or in a surface
impoundment) which is in compliance
with the regulations. Preliminary costs
have been developed for tanks, -
treatment and storage surface
impoundments, and waste piles. In the
following analyses these costs are
presented on an incremental annualized
basis. Because they are incremental,
they represent the additional cost of
waste management imposed.by the Part:
264 general status regulations {over and
above the costs imposed by the Part 265
interim status standards) on those
owners or operators required to obtain a

RCRA permit for storage or treatment of .

hazardous waste. Because they are
annualized, they represent the cost (in
1980 dollars) the owner or operator
would incur if he incurred the same cost
each year.

- a. Tanks. The Part 264, Subpart |
general regulations will cause the cost of
treating and storing hazardous wastes in
tanks under a RCRA permit to increase
slightly ovér and above the costs
imposed by the interim status
regulations. The sections of the
regulations that cause the additional
cost require the owner or operator to
develop a schedule and procedure to
assess the condition of tanks, and

s
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require that tanks meet industrial design

standards where these are available.
The incremental cost will be higher if
the tank must be recoated to comply
with the design standards, or if the tank
must be decontaminated to be
inspected. The Agency believes that
most tanks will not have to be recoated
to comply with design standards or
decontaminated for inspections. The
following table shows the annualized
incremental cost of complying with the
regulations (Part 264, Subpart J) for
tanks of various sizes at facilities with
various numbers of tanks, under a
RCRA permit.

Table l.~—Annualized incremental cost per
lank of compliance with part 264, subpart J
for tanks

[Annualized lncremen!a.l cost]
No recoating
Recoating
dean- - Decon- O30
tamination tamination
1 tank per facility
(gallons):
10,000...... $176 $1,1768 $1,860
20,000 coecsreersresrsssorncss 176 1,476, 2,553
50,000 coverecrmesnssasssreses 176 2,376 4,359
5 tanks per facility .
{gallons):
58 1,058 1,742
58 1,358 2,435
58 2,258 4,241
10 tanks per facility
{gallons):
10,000 ..everncersees . 44 1,044 3727
20,000 .cmnrnicreme — 44 1,344 2420
50,000 wceeecremnessssesseon 44 2,244 4,226
50 tanks per facility
{gallons):
10,000........ 32 1,032 1,715
20,000 cveerscrenomscsenes 2 1,332 2,408
50,000 wuevenereerecsnessones 2 ~ 2,232 4,215

\

b. Surface Impoundments. As a result
of the treatment and storage surface
impoundment regulations issued today,
(Subpart K of Part 264), the cost of
treating and storing hazardous wastes in
surface impoundments under a RCRA
permit will increase in most cases. Over
and above the interim status regulations,
these regulatlons may cause additional
cost by requiring the owner or operator,
if he is required tohave a RCRA permit

* under Part 264, Subpart X, to remove all
- hazardous waste and contaminated

liners from the impoundment at closure;
to manage all dredged wastes in a
permitted facility; to build
impoundments with a liner and leachate
detection, collection, and removal
system; to operate the system to remove
leachate; to divert surface water and run
on away from the impoundment
{although most diked facilities already
comply with this requirement}; and in
the event of failure of the containment
system, to repair the system before
using the impoundment,
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Although the impacts of these
requirements cannot yet be estimated
for reasons discussed earlier, at first
glance it would appear that they will be
substantial, Such is probably not the
case. These regulations apply only to
storage and treatment impoundments
(i.e., to those which are designed to
contain the wastes). Regulations
covering disposal impoundments (i.e.,
those that discharge into the land or
ground water) will be promulgated later.
Since few existing impoundments are
designed for containment, few are
expected to seek permits as storage and
treatment impoundments and only those
that do would be subjected to the
regulations. Many new facilities may
also choose to meet the requirements of
disposal impoundments when they are
promulgated. The only facilities which
will have to design to the standards
promulgated today are those which must
be designed and built prior to the
effective date of the disposal
impoundment regulations. This is
expected to be a small group.

Major parameters affecting the cost of
compliance with these Part 264
regulations for surface impoundments
are the size of the impoundment, the
rate at which sludge accumulates on the
bottom, and the type of liner (membrane
or clay). The following table summarizes
the annualized (over 20 years)
incremental costs of compliance with
Part 264, Subpart K, for treatment and
storage surface impoundments with clay
liners and membrane liners, based on
the assumption that either no sludge
accumulates on the bottom of the
impoundment, or that the sludge that
accumulates is not a hazardous waste.

Table W.—Annualized incremental cost of
compliance with Part 164, Subpart K, for
freatment and storage surface impound-
ments without hazardous sludge accumula-
tion
[Annualized incrémental cost in thousands of doars]

Impoundment size Clay liner Memrrane
Acres:
1 8 14
5 3t 56
10, 61 107
25, 145 255

If sludge does accumulate, and if the
sludge is a hazardous waste, then
annualized incremental cost of
compliance with the regulation will be
larger. Table III shows the annualized

incremental cost of compliance for

impoundments with different sludge

accumulaton rates.

Table W.—Annualized incremental cost of

- compliance with Part 264, Subpart K, for
treatment and slorage surface impound-
ments with hazardous sludge accumulation

[Annualized incremental Cost ! in thousands of dollars

Sludge accumulation rate

{mpoundment size

Low  Med-pign -
Acres:
1 63 100 136
5 307 584 851
10. 813 1,208 1,776
25. 1,989 2977 4,407

1 All costs assume an owner or operator will use a trust
fund fo comply with the financial requirements. This assump-
tion increases the costs considerably. For example, if an
owner or operator used a letter-of-credit to meet the financial
requirement, the eniry for the 25 acre impoundment with a
high sludge accumulation rate would be $3,104. These costs
also assume that the sludge is'a hazardous waste, and that
its disposal has an mcmmental cost of $50 Rer ton. EPA
rade this assumption for analytical E fter the EPA
pfomuigates Part 264 landfill reguiations, the incremental
cost of landfiling mght well be less than $50 per ton. These
cost also include the costs shown in Table 1.

" The impoundment with a Iow sludge
accumulation rate has an influent with
125 milligrams of solids per liter of
influent, that with a medium rate has 250
milligrams per liter, and that with high
rate has 500 milligrams per liter.

Over the 20 year life of a 5 acre
impoundment with a medium sludge
accumulation rate, about 250,000 tons of
sludge accumulate, are dredged; and are
disposed of; the corresponding sludge
quantity for the 25 acre impoundment
with a high accumulation rate is almost
2 million tons. Thus, the costs presented
in Table I are large because the
analysis assumes that the tremendous
quantities of sludge which accumulate at
the bottom of treatment and storage
surface impoundments, must be
managed as a hazardous waste when it
is periodically dredged. The cost of
managing dredged sludge drives these
estimates. For treatment and storage
impoundments in which little or no
sludge is produced, the incremental
costs are very much less.

Table IV presents the incremental

cost per ton of storing or treating -

hazardous waste in a surface
impoundment with sludge accummulation
under a RCRA permit, in compliance
with the Part 264, Subpart K regulations
issued today. Because these unit costs
explicitly account for the quantity of
sludge, they do not appear so large. Unit
costs for surface impoundments without
hazardous sludge accumulation are very
much less.
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Table WV.~/ncremental Unit Costs of Compli-
ance with Part 264, Subpart K for Treatment
and Storage Surface Impoundment With
Hazardous Sludge Accumulation

[Cost per ton1}

Sludge accumulation rate
Medi-

Impoundment size

, Low um High
Acres:
1 $67.43 $50.70 $40.53
5. 6034 4535 3659
10. 78.40 44.76 36.15
4442  36.02

25 : 78.01

1 All costs assume an owner or operator will use a trust
fund to comply with financial requirements. This assumption
increases the cost considerably.

¢. Waste Piles. The Part 264, Subpart
L. general-regulations will also cause the
cost of storing or treating waste in piles
under RCRA permit to increase over and
above the cost of storage or treatment
under the interim status regulations.
Under the general regulations a waste
pile must have a waste containment
system, The containment system must
be either sufficiently strong to support
equipment so that the waste may be
moved to inspect the liner (sturdy
impermeable base design) or the system
must have a liner and leachate
collection, detection, and removal
system (liner design). The incremental
cost of compliance with Part 264,
Subpart L, under a RCRA permit for
each type of waste pile containment
system is shown in Table V for different
sized waste piles.

Table V.—Annualized Incremental Cost Per
Pile of Compliance With Part 264, Subpart L,
for Waste Piles

Sturdy * Liner and

Siza of pile imy leachate

able base system

Melric tons:

340 — $493 $875
850 812 1,232
1,700 1 eoceeeesernssrmessssarsmssmsssssssorosse 1,194 1,648
8,400 1,766 2,308

B. Reports Analysis

At the time of promulgation (May
1980), the Agency analyzed the
paperwork burden imposed by the
Phase I requirements on the regulated
community, The estimated burden for
those requirements was 1,424,000 hours
initially, and 2,322,000 hours on an
annual basis, including planning,
recordkeeping, and reporting activities.
The Phase I requirements were designed
to contain most of the information .
gathering requirements which are
necessary. They are applicable during



2846

This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

"Federal Register / Vol. 46, No. 7 / ‘Monday, January 12, 1981 / Rules and Regulations

both the interim status period and after
permits are granted.

‘There are, however, some additional
planning, recordkeeping~and reporting
activities associated with the Phase Il
requirements promulgated today. The

Agency is analyzing the added burden
of these new regulations and will have a
summary available soon in the EPA
regional and headquarters libraries.

| Preliminary estimates have been -~

summarized as follows:

Table Vl.—=/nformation Burden Requirements

Hours -
Requirern;nt Phase | (May 1980) Phase li {December 1980}
Initia Recurring Initial Recurring
Subpart B (location) :
Subpan G (closure and post-cl
guu?gfns " J —— 1424000 2,322,000
Total _ 1,424,000 2,322,000 143,376 74,489
Most of the additional information X. OMB Review

burden of the general (Part 264)
regulations is associated with
preparation of Part B of the permit
application (§ 122.25).

No burden has been estimated for the
surface impoundment requirements
(Subpart K) promulgated today. This
stems from the Agency’s belief that few
existing surface impoundments and only

a small group of new facilities will seek

permits under these regulations. Thus
the aggregate burden is very small on a
national basis.

IX. Relationship to Polychlorinated
Biphenyl Management

In the Preamble To the RCRA

“promulgation of May 19, 1980 (45 FR

33173), the Agency indicated its intent to
incorporate the polychlorinated

biphenyl (PCB) disposal regulations
issued under the authority of the Toxic

- Substances Control Act (TSCA) into the

RCRA hazardous waste regulations. The
Agency has been working on this task,
but it has turned-out to be more difficult
than expected. The PCB requirements
are largely design and management
oriented standards which lay down
spegific requirements. The RCRA
regulations on the other hand, are more
performance oriented and thus are made
up largely of more general éperating
objectives rather than specific
management requirements. EPA has not
completed integration of the two
regulatory programs but plans to do so
in the near future. In the interim, the
management of PCB’s remains under the
TSCA PCB regulations promulgated on
February 17, 1978 (43 FR 7150] and May
31, 1979 [44 FR 31514).

Under the Federal Reports Act of
1942, the Office of Management and
Budget (OMB) reviews reporting
requirements in proposed forms and
regulations in order to minimize the
reporting burden on respondents and the
cost to government, Although EPA has
initiated discussions with the staff of
OMB, time has prevented the
completion and submission to OMB of
the reporting requirements, and
supporting materials, contained in these
regulations. These regulations, pursuant
to Section 3010[b] of the Act, do not take
effect until six months after their
promulgation. EPA anticipates that OMB
review will be completed well before:
the reporting requirements take effect.
XI. Supporting Documents

The Agency has developed or will
prepare two sets of documents in
conjunction with 'the facility standards.

A, Background Documents

Seven background documents support
these-regulations, providing response to
public comments and rationale for how
and why the regulations have come to
be written the way they are. In
conjunction with the references listed in
them, these documents provide the basis
for and defense of the promulgated
regulations. -

For the most part, they are the same
background documents issued in

- support of the May 19, 1980,

promulgation, but they have been
expanded to include: (a) summaries and
responses to comments on the May 19
interim final, interim status regulations;
(b) summaries and responses to
comments on the propriety of certain
May 19 regulations as interim status
requirements; (c) summaries and

responses to comments on the proposed
(December 1978) general standards; and
(d) rationale for the general standards
promulgated today. The following

" documents directly support the

regulations promulgated today. -
Background Documents

General Facility and Location Standardg
Closure and Post-Closure Care .

* Financial Requirements

Storage, Containers, and Piles .

Tanks and Chemical, Physical, and Biological
Treatment .

Surface Impoundments

Copies of these documents are
available for review in the EPA regional
office libraries and at the EPA
headquarters library, Room 2404,
Waterside Mall, 401 M Street, S.W,,
‘Washington, D.C. 20460.

B. Guidance Documents
These regulations and those issued

"‘May 19, 1980, provide a complete set of

requirements for managing hazardous

* wastes in many types of facilities.
- Howeyer, reliance on performance

standards and the incorporation of case-
by-case consideration of many factors
provide considerable flexibility to
accommodate new technologies, special
needs of specific locations, and
variations in waste characteristics.

To assist both owners and operators
of facilities and regulatory officials, EPA
is preparing a series of design and
operation manuals. These will not have
the effect of regulations, but will provide
guidance on how facilities may be
designed and operated to meet the

" standards. Other manuals will also

provide guidance on what modifications
and variations are likely to be effective
under the variance procedures. They
will be organized to correspond closely
to the regulations and will be based on
the collective knowledge of the Agency,
the literature, and experts throughout
the world. Manuals will also be

prepared for testing, training, and

monitoring.

EPA is preparing the following
manuals in support of the entire
hazardous waste regulatory program.
RCRA Guidance Manuals
Waste Analysis Plans
Contingency Plans
Ground-water Assessment Plans
Operating Records
Variance to Security Requirements
Variance to Ground-Water Monitoring

Requirements
Variance to Post-Closure Care Requirements
Demonstration for Growing Food Chain

Crops
Guldance for Subpart G, Closure and Post-

Closure Care
Guidance for Subpart H, Financial

Reguirements
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Personnel Training Guidance Manual

Permit Writers Guidance Manual: Containers

Permit Writers Guidance Manual: Tanks

Permit Writers Guidance Manual: Piles

Permit Writers Guidance Manual: Chemical,
Physical and Biological Treatment

Permit Writers Guidance Manual: Thermal
Treatment

Permit Writers Guidance Manual:
Incineration

Permit Writers Guidance Manual: Site
Selection

Permit Writers Guidance Manual: Waste
Compatibility

Permit Writers Guidance Manual: Ground-
Water Monitoring

Engineering Handbook for Hazardous Waste
Incineration

Evaluating Cover Systems for Solid and
Hazardous Waste

Hydrologic Simulation on Solid Waste
Disposal Sites

Landfill and Surface Impoundment
Performance Evaluation

Lining of Waste Impoundment and Disposal
Facilities

Management of Hazardous Waste Leachate

Guide to the Disposal of Chemically
Stabilized and Solidified Wastes

Closure of Hazardous Waste Suyrface
Impoundments

Design and Management of Hazardous Waste

Land Treatment Facilities
Soil Permeability Test Manual
Leachate quality from a Hazardous Waste
Facility
Landfill Closure Manual
Ground-Water Monitoring for Owners or
Operators of Treatment, Storage or
Disposal Facilities
Dated: December 31, 1980.
Douglas M. Costle,
Administrator. .
Title 40 CFR Parts 264, 265, and 122
are amended as set forth below.
The following sections are being
promulgated on an interim final basis
(see Preamble for discussion):

PART 264

Subpart B—General Facility Standards

26417 General requirements for ignitable,
reactive, or incompatible wastes.
264.18 Location standards.

Subpart G—Closure and Post-Closure

264110 Applicability.

264.111 Closure performance standard.

264,112 Closure; Plan; amendment of plan.

264.113 Closure; time allowed for closure.

264.114 Disposal or decontamination of
equipment.

264115 Cerlification of closure.

284.117 Post-closure care and use of
property.

264118 Post-tlosure plan' amendment of
plan.

264.118 Nolice to local land authority.

264.120 Notice in deed to property.

Subpart H—Financial Reguirements

264.140 Applicability.
264.141 Delfinitions.
264,142 Cost estimate for facility closure.

264143 Financial assurance for facility
closure.

264.144 Cost estimate for post-closure
monitoring and maintenance.

264.145 Financial assurance for post-closure
monitoring and maintenance.

264.146 Use of a mechanism for financial
assurance of both closure and post-
closure care. :

264.147 Liability requirement.

284.148 Incapacity of institutions issuing
letters of credit, surety bonds, or
insurance policies.

264149 Applicability of State financial
requirements.

264.150 State assumption of responsibility.

. 264.151 Wording of the instruments.

Subpart I—Use and Management of

Containers

264.170 Applicability.

264.171 Condition of containers.

264172 Compatibility of waste with
container..

264173 Management of containers.

264.174 Inspections.

264.175 Containment,

264.176 Special requirements for ignitable or

" reactive waste.

264.177 Special requirements for
incompatible wastes.

264.178 Closure.

Subpart [—Tanks

264.190 Applicability.

264191 Design of tanks.

264.192 General operating requn'ements

264.194 Inspections

264.197 Closure.

264.198 Special requirements for ignitable or
reactive waste.

264.199 Special requirements for
incompatible wastes.

Subpart K—Surface Impoundments

264.220 Applicability.

264.221 Ganeral design requirements.

264.222 General operating requirements.

264.223 Containment systems.

264.226 Inspections and testing.

264.227 Containment system repairs;
contingency plans.

264.228 Closure.

284.229 Special requirements for ignitable or
reactive waste.

264.230 Special requirements for
incompatible wastes.

Subpart L—Waste Piles

264.250 Applicability.

264.251 General design requirements.

264.252 General operating requirements.

264.253 Containment systems.

264.254 Inspections and testing.

264.255 Containment system repairs;
contingency plans.

264.256 Special requirements for 1gmtable or
reactive waste.

264.257 Special requirements for
incompatible wastes.

264.258 Closure.

Appendix V—Examples of potentially
incompatible waste.

Appendix VI—Political jurisdictions in which
compliance with § 264.18(a) must be
demonstrated.
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PART 265

Subpart G—Closure and Post-Closure

265.112 Closure plan; amendment of plan.

265.113 Closure; time allowed for closure.

265.117 Post-closure care and use of
property.

265.118 Post-closure plan; amendment of
plan.

Subpart H—Financial Requirements

265.141 Definitions. °

265.143 Financial assurance for facility
closure.

265.145 Financial assurance for post-closure
care.

265.146 Use of a mechanismdor financial
assurance of both closure and post-
closure care.

265.147 Liability requirement.

265.148 Incapacity of institutions issuing
letters of credit, surety bonds, or
insurance policies.

265149 Applicability of State financial
requirements. ~

265.150 State assumption of responsibility.

265.151 Wording of the instruments.

Part 122

122,15 Modification or revocation and
reissuance of permits. (Paragraph (a)(7)
only.)

12217 Minor modifications of permits.
(Pararaph (€)(2) only.

122.25 Contents of Part B. {All except
Paragraphs 9a)(1)-(a)(10).)

12229 Establishing RCRA permit
conditions. {Paragraph (a) only.)

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

a. Amend Table of Contents as
follows:

1. Add to Subpart B—General Facility
Standards:

Sec.

264.17 General requirements for ignitable,
reactive, or incompatible wastes.

264.18 lLocation standards.

2. Revise § 264.36 in Subpart C—
Preparedness and Prevention:

264.36 [Reserved]
3. Add the following:

Subpart G—Closure and Post-Closure

264.110 Applicability.

264111 Closure performance standard.

264.112 Closure plan; amendment of plan.

264.113 Closure; time allowed for closure.

264114 Disposal or decontamination of
equipment.

264.115 Certification of closure.

264.116 [Reserved]

264.117 Post-closure care and use of
property.

264.118 Post-closure plan; amendment of
plan.

264.119 Notice to local land authority.

264.120 "Notice in deed to property.
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Subpart H—Financial Requirements

Sec. .

264.140 Applicability.

264.141 Definitions.

264.142 Cost estimate for facility closure,

264.143 Financial assurance for facility
closure. .

264144 Cost estimate for post-closure
monitoring and maintenance.

264.145 Financial assurance for post-closure~

monitoring and maintenance.

264,148 Use of a mechanism for financial
assurance of both closure and post-
closure care.

264.147 Liability requirement, .

264.148 Incapacity of institutions issuing -
letters of credit, surety bonds, or
insurance policies.

264.149 Applicability of State financial
requirements.

264.150 State assumption of responmblhty

264.151 Wording of the instruments.

Subpart I-Use and Management of
Containers

264.170 Applicability.

264.171 Condition of containers.

264172 Compatibility of waste with
container.

264.173 Management of containers. »

264.174 Inspections.

264.175 Containment.

264.176 Special requirements for ignitable or
reactive waste.

264.177 Special requu'ements for
incompatible wastes.

264.178 Closure.

Subpart J—Tanks

264.190 Applicability.

264.191 Design of tanks.

264.192 General operating requirements,

264193 [Reserved]

264.194 Inspectlons.

264.195 [Reserved]

'264.1968 [Reserved]

264.197 Closure.

264.198 Special requirements for ignitable or
reactive waste.

264199 Special requirements for
incompatible wastes.

Subpart K—Surface Impoundments

264.220 Applicability.

264.221 General design requirements. .-

264.222 General operating requirements.

264.223 Containment systems.

264.224 [Reserved]

264.225 [Reserved]

264.226 Inspections and testing.

264.227 Containment system repairs;
contingency plans.

264.228 Closure.

264.229 Special requirements for 1gmtable or
reactive waste. N

264.230 Special requirements for
incompatible wastes. b

Subpart L—Waste Piles

264.250 Applicability.

264.251 General design requirements,

264.252 General operating requirements.

264.253 Containment systems.

264.254 Inspections and testing.

264.255 Containment system repairs;
contingency plans.

264.256 Special requirements for ignitable or
reactive waste.

Sec.
264.257 Special requirements for
-incompatible wastes.

- 264.258 Closure.

Appendix [—Recordkeeping instructions.

Appendix II—EPA report form and

" instructions.

Appendix II-IV -[Reserved]

Appendix V—Examples of potentially
incompatible wastes.

Appendix VI—Politi¢al jursidictions in whlch
compliance with § 264.18(a) must be
demonstrated.”

b. Revise Subpart B—General Facility
Standards as follows:
1. Revise § 264.10, to read as follgws.

§ 264.10 Applicability.

(a) The regulations in this Subpart
apply to owners and operators of all
hazardous waste facilities, except as
provided in § 264.1 and in paragraph (b)
of this Section. _

(b) Section 264.18(b) is applicable only

" to facilities subject to regulation under

Part 264, Subparts 1, J, K, and L.

2. In § 264.13, revise the comment to
paragraph (b)(3) and add paragraph
(b)(6) as follows.

§264.13 General water analysis.
* * * * *

* k %k

[3] * k &
[Comment: See § 260.21 of this

Chapter for related discussion.]
* * * * *

(6) Where applicable, the methods
which will be used to meet the
additional waste analysis requirements
for specific waste management methods
as specified in § 264.17.

3. Add the following comment at the
end of § 264.14.

§ 264.14 [Amended]

[Comment: See § 264.117(b) for
discussion of security requirements at
disposal facilities during the post—
closure care period.]

4, Add the following sentence to
§ 264.15, paragraph (b)(4);

§ 264.15 [Amended]
* * * * *

-[b) * % %k

[4) * k *

At a minimum, the inspection
schedule must include the terms and
frequencies called for in § § 264.174,
264.194, 264.226, and 264.254, where
applicable.

5. Add the following comment at the
end of § 264.16(a).

§ 264.16 [Amended]
[a) * k % A}
‘[Comment: Part 122, Subpart B, of this
Chapter requires that owners and
operators submit with Part B of the
RCRA permit application, an outline of
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the training program used (or to be used)
at the facility and a brief description of
how the training program is designed to
meet actual job tasks.]

6. Add the following new §§ 264.17
and 264.18, which are issued as interim
final rules:

§ 264.17 General requirements for
ignitable, reactive, or incompatible wastes.

(a) The owner or operator must take
precautions to prevent accidental
ignition or reaction of ignitable or
reactive waste. This waste must be
separated and protected from sources of
ignition or reaction including but not
limited to: open flames, smoking, cutting -
and welding, hot surfaces, frictional
heat, sparks (static, electrical, or
mechanical), spontaneous ignition (e.g.,
from heat-producing chemical
reactions), and radiant heat. While
ignitable or reactive waste is being
handled, the owner or operator must
confine smoking and open flame to
specially designated locations. “No
Smoking” signs must be conspicuously
placed wherever there is a hazard from
ignitable or reactive waste.

(b) Where specifically required by
other Sections of this Part, the owner or

" operator of a facility that treats, stores

or disposes ignitable or reactive waste,
or mixes incompatible waste or
incompatible wastes and other
materials, must take precautions to
prevent reactons which:

(1) Generate extreme heat or pressure,
fire or explosions, or violent reactions;

(2) Produce uncontrolled toxic mists,
fumes, dusts, or gases in sufficient
quantities to threaten human health or
the environment;

(3) Produce unconirolled flammable
fumes or gases in sufficient quantities to
pose a risk of fire or explosions;

(4) Damage the structural integrity of

“the device or facility;

(5) Through other like means threaten
human health or the environment. -

(c) When required to comply with
paragraphs (a) or (b) of this Section, the
owner or operator must document that

. compliance. This documentatjon may be
- based-on references to published

scientific or engineering literature, data
from trial tests (e.g., bench scale or pilot
scale tests), waste analyses (as
specified in § 264.13), orthe results of
the treatment of similar wastes by
similar treatment processes and under
similar operating conditions.

§ 264.18 Location standards.

(a) Seismic considerations. (1)
Portions of new facilities where
treatment, storage, or disposal of
hazardous waste will be conducted must
not be located within 61 meters (200

v
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I
feet) of a fault which has had
displacement in Holocene time.

(2) As used in paragraph (a)(1) of this
Section:

(i) “Fault” means a fracture along
which rocks on one side have been
displaced with respect to those on the
other side.

(i) "Dlsplacement" means the relative
movement of any two sides of a fault
measured in any direction.

(iii) “Holocene” means the most
recent epoch of the Quarternary period,
extending from the end of the
Pleistocene to the present.

[Comment: Procedures for
demonstrating compliance with this
standard in Part B of the permit
application are specified ii
§ 122.25(a)(11). Facilities which are
located in political jurisdictions other
than those listed in Appendix VI of this
Part, are assumed to be in compliance
with this requirement.]

(b) Floodplains. (1) A facility located
in a 100-year floodplain must be
designed, constructed, operated and
maintained to prevent washout of any
hazardous waste by a 100-year flood
unless the owner or operator can
demonstrate to the Regional
Administrator that procedures are in
effect which will cause the waste to be
removed safely, before flood waters can
reach the facility, to a location where
the wastes will not be vulnerable to
floodwaters.

[Comment: The location where wastes
are moved must be a facility which is
either permitted by EPA under Part 122
of this Chapter, authorized to manage
hazardous waste by a State with a
hazardous waste management program .
authorized under Part 123 of this
Chapter, or in interim status under Parts
122 and 265 of this Chapter.]

{2) As used in paragraph (b)(1) of this
Section:

(i) *100-year floodplain” means any
land area which is subject to a one
percent or greater chance of flooding in
any given year from any source.

(ii) “Washout” means the movement
of hazardous waste from the active
portion of the facility as a result of
flooding.

(iii) *“100-year flood” means a flood
that has a one percent chance of being
equalled or exeeded in any given year.

[Comment: (1) Requirements
pertaining to other Federal laws which
affect the location and permitting of
facilities are found in § 122.12 of this .
Chapter. For details relative to these
laws, see EPA's manual for SEA (special
environmental area) requirements for
hazardous waste facility permits.
Through EPA is responsible for
complying with these requirements,

applicants are advised to consider them
in planning the location of a facility to
help prevent subsequent project delays.]

§264.36 [Reserved]

c¢. Amend Subpart C by removing and
reserving § 264.36.

d. Revise Subpart E as follows:

1. In § 264.73, add the following
comment after paragraph (b)(2), revise

- paragraphs (b)(3) through (b)(6) and add

(b)(7) to read as follows;
§264.73 [Amended]

* * * * *

* k *k

(12)] * k *

[Comment: See § 264.119 for related
requirements.]

{3) Records and results of waste
analyses performed as specified in
§§ 264.13 and 264.17;

(4) Summary reports and details of all
incidents that require implementing the
contingency plan as specified in
§ 264.56(j);

(5) Records and results of inspections
as required by § 264.15(d) (except these
data need be kept only three years);

(6) For off-site facilities, notices to
generators as specified in § 264.12(b);
and

(7) All closure cost estimates under
§ 264.142, and, for disposal facilities, all
post-closure cost estimates under
§ 264.144.

2. In § 264.75, revise paragraphs (e)
and (f} and add paragraphs (g) and (h] to
read as follows;

§ 264.75 [Amended]

* * * * *

(e) The method of treatment, storage,
or disposal for each hazardous waste;

(£) [Reserved]

(g) The most recent closure cost
estimate under § 264.142, and, for
disposal facilities, the most recent post-
clo;ure cost estimate under § 264.144;
an

(h) The certification signed by the
owner or operator of the facility or his
authorized representative.

3. Revise § 264.77 to read as follows:

§ 264.77 Additional reports.

In addition to submitting the annual
report and unmanifested waste reports
described in §§ 264.75 and 264.76, the

- owner or operator must also report to

the Regional Administrator:

(a) Releases, fires, and explosions as
specified in § 264.56(j);

{(b) [Reserved]; and
" {c) Facility closure as specified in
§ 264.115.

e. Add new Subparts G, H, 1, ], K and
L to Part 264 as follows; these Subparts

-are issued as interim final rules:

HeinOnline -- 46 Fed. Reg. 2849 1981

Subpart G—Closure and Post-Closure

]

§264.110 Applicability. /

Except as § 264.1 provides otherwise:

(a) Sections 264.111-264.115 (which
concern closure) apply to the owners
and operators of all hazardous waste
management facilities; and

(b) Sections 264.117-264.120 (which
concern post-closure care) apply to the
owners and operators of all hazardous
waste disposal facilities.

§ 264.111 Closure performance standard.

The owner or operator must close the
facility in a manner that:

(a) Minimizes the need for further
maintenance, and )

(b) Controls, minimizes or eliminates,
to the extent necessary to prevent
threats to human health and the
environment, post-closure escape of
hazardous waste, hazardous waste
constituents, leachate, contaminated
rainfall, or waste decomposition
products to the ground or surface waters
or to the atmosphere.

§264.112 Closure plan; amendment of
plan.

(a) The owner or operator of a
hazardous waste management facility
must have a written closure plan. The
plan must be submitted with the permit
application, in accordance with
§ 122.25(a)(13) of this Chapter, and
approved by the Regional Administrator -
as part of the permit issuance
proceeding under Part 124 of this
Chapter. In accordance with § 122.29 of
this Chapter, the approved closure plan
will become a condition of any RCRA
permit. The Regional Administrator’s
decision must assure that the approved

closure plan is consistent with

§§ 264.111, 264.113, 264.114, 264.115 and
the applicable requirements of

§§ 264.178, 264.197, 264.228, and 264.258.
A copy of the approved plan and all
revisions to the plan must be kept at the
facility until closure is completed and
certified in accordance with § 264.115.
The plan must identify steps necessary
to completely or partially close the
facility at any point during its intended
operating life and to completely close
the facility at the end of its intended
operating life. The closure plan must
include, at least:

{1) A description of how and when the
facility will be partially closed, if
applicable, and finally closed. The
description must identify the maximum
extent of the operation which will be
unclosed during the life of the facility,
and how the requirements of §§ 264.111,
264,113, 264.114, 265.115, and the
applicable closure requirements of
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*§§264.178, 264.197, 264. 228 and:264.258
will be met;

. (2) An estimate of the maximum
inventory of wastes in storage and in
treatment at‘any time during the life of’
the facility: (Any change in this-estimate
is a minor modification under § 122.17);-

(3) A description of the steps.needed.’
to decontaminate facility equipment
during closure;. and

(4) An estimate of the expected year
of closure and a schedule for final
closure. The schedule must includg;,.at a.
minimum; the total time required to
close the facility and:the time required
for intervening.closure activities which;
will allow tracking of the progress of
closure. (For example;.in the case of a
landfill,.estimates of the time.required fo
treat and dispose of all waste inventory
and of the time required to place a final
cover must be included.)

(b) The awner or operator may amend
his closure plan at.any-time during:the.
active life of the facility. (The active life.
of the facility is that period during which
wastes are periodically received.) The
owner or‘operator must amendithe plan
whenever changes in operating plans or
facility design:affect the closure plan, ar
whenever there-is a change inthe.
expected year of closure. When:the:
owner or operator requests a permit
modification to.authorize a change.in = -
operating plans or facility design,.he
must request amodification ofi thie
closure plan.at the same-time: (gee.

§ 124.5(a)). If a permit.modification is
not needed to authorize-the change in
operating plang or facility design, the.
request for modification of the.closure
plan must be made. within 60 days after
the change. in.plans or design:occurs.

[Comment:Changes in estimates of
maximum inventory and of tlie.
estimated year of closure.-under
§ 264.112(a) (2).and (4) may be made as
minor-permit modifications under
§ 122.17(e)]. -

{c) The owner or operator must-notify
the ReglonaIIAdmmlstrator at‘least 180
days prior to the date he expects to
begin closure.

{Comment-The date when ke,
“expects to'begin closure” should be
within 30 days after the date ox which

he expects to receive the-final volume of*

wastes. If the facility's permit is
terminated, or-if'the facility'is otherwise
ordered, By judicial decree or
compliance order-under Section 3008 of
RCRA, to cease'receiving wastes. or to
close; therr the requirement: of'this
paragraph does not apply. However, the

owner or operator must close tie facility

in accordance with the-deadlines:
established in § 264.713]

§ 264.113 Closure; time allowed for
closure.

(a) Within 90 days after receiving the
final volume of hazardous wastes, the
owner or operator must treat, remove
from the site, or dispose.of on-site, all
hazardous wastes in.accordance:with
the approved elosure plan. The Regional
Administrator may approve a longer
period if the owner or operator
demonstrates that:

(1)(i) The activities required to comply'

with this paragraph will, of necessity,
take longer than 90-days-to complete; or

(ii)(A) The facility has the capacity to
receive additional wastes;

(B) There is a reasonable.likelihood.
that a person other than the.owner or
operator will recommence operation of:
the siteyand

(C).Closure of the facility would be
~ incompatible with continued operatior
of the site; and

(2) He has taken and will continue to
take all steps to prevent-threats to
human health and the environment:

(b) The owner or operator must
complete closure activities i
accordance with the approved: closure:
plan and within 180 days after receiving

the final volume of wastes. The. Regional

Administrator mayapprove.a longer
closure period if the-owner or operator
demonstrates that:

(1)) The closure activities will, of
necessity,. take longer than-180 days to
complete; or
. {ii)(A) The facility has the capacity to
receive additional wastes;

(B) There is reasonable likelihood that
a person other than the owner or
operator will recommence operation of
the site; and ,

(C) Closure of the facility would Be
incompatible with.continued operation
of the site; and’ -

(2) He has taken and will continue to
take all steps to prevent threats to
human health and the environment from
the unclosed but inactive facility:

[Comment: Any extension of the 90 or
180:day period in this Sectiorr may be
made as a minor modification under
§ 122.17. Under paragraphs (a)(1)(ii) and
(b){1](ii), of this Section, if operation of
the site:is recommenced,.the.Regional
Administrator may defer completion of
‘closure activities until the. new-
operation is terminated.]:

§ 264.114 Disposal or decontamination of
equipment. .

When closure:is complet’ed, all facility
equipment and structures must have
beemr praperly disposed of, or
decontaminated by removing all
hazardous waste-and-residues.
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§ 264.115 Certification of closure..

When closure is completed, the owner
or-operator must submit to-the Regional
Administrator certification both by the
owner-or operator arrd'by an
independent registered proféssional’
engineerthat the facility-has been.
closed in accordance with the
specifications in: the approved closure
plan.

§264.116. [Reserved]

§264.117 Post-closure care and use of
property.

(a)(1) Post-closure. care must continue
for 30:years after the.date of completing
closure and must consist of at least the
following: °

(i) Ground-water monitoring:and
reporting as applicable.

(ii}- Maintenance of monitoring and’
waste containment systems as
applicable.

(2)(i) During the 180-day period
preceding.closure (see:§ 264.112{c)) or at
any time thereafter, the Regional’
Administrator may reduce the post-
closure care period to less than 30 years
if he finds that the reduced period'is
sufficient to protect human health and
the enviranment. (e.g., leachate or

- groundwater monitoring results,

characteristics of the waste, application
of advanced technology, or alternative
disposal, treatment, or re-use techniques
indicate that.the facility is.secure).

(ii),Prior to the time that the post-
closure care. period is due to expire, the-
Regional Administrator may extend the
post-closure care period if he finds that
the.extended period is necessary to
protect human health and the
environment (e.g.. leachate or
groundwater monitoring results, indicate.
a potential for migration-of waste at
levels which may he harmful to human
health.and the environment):

{b) The:Regional Administrator may

‘require,.at closure, continuation of any

of the security requirements of (§:264.14
during:part or all of the:past-closure
period:after the date: of:completing .
“closure:when:.

(1) Wastes may remain exposed after
completion of closure; or

(2J Access by the public. or domestic
livestock-may pgse a hazard to=human
health.

(c) Post-closure use-of property on or
in whiclrhazardous wastes remaimn affer
closure'must neverbe allowed to disturb:
the integrity-of the final cover; linex(s),
or-any other components of any
containment systenr, orthe function of
the facility’s. monitoring systems, unless
the Regional Administrator finds that

~ the disturbance:
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{1) Is necessary to the proposed use of
the property, and will not increase the
potential hazard to human health or the
environment; or

{2) Is necessary to reduce a threat to
human health or the environment.

{d) All post-closure care activities
must be in accordance with the
provisions of the approved post-closure
plan as specified in § 264.118.

§264.118 Post-closure plan; amendment
of plan.

(a) The owner or operator of a
disposal facility must have a written
post-closure plan. The plan must be
submitted with the permit application, in
accordance with § 122.25(a)(13) of this
Chapter, and approved by the Regional
Administrator as part of the permit
issuance proceeding under Part 124 of
this Chapter. In accordance with
§ 122.29 of this Chapter, the approved
post-closure plan will become a
condition of any permit issued. A copy
of the approved plan and all revisions to
the plan must be kept at the facility until
the post-closure care period begins. This
plan must identify the activities which
will be carried on after closure and the
frequency of these activities, and
include at least:

(1) A description of the planned
ground-water monitoring activities and
frequencies at which they will be
performed;

(2) A description of the planned
maintenance activities, and frequencies
at which they will be performed, to
ensure;

(i) the intergrity of the cap and final
cover or other containment structures
where applicable; and

{ii) the function of the facility
monitoring equipment and

(3) The name, address, and phone
number of the person or office to contact
about the disposal facility during the
post-closure period. This person or
office must keep an updated post-
closure plan during the post-closure
period.

(b) The owner or operator may amend
his post-closure plan at any time during
the active life of the disposal facility or
during the post-closure care period. The
owner or operator must amend his plan
whenever changes in operating plans or
facility design, or events which occur
during the active life of the facility or
during the post-closure period, affect his
post-closure plan. He must also amend
his plan whenever there is a change in
the expected year of closure. .

(c) When a permit modification is
requested during the active life of the
facility to authorize a change in
operating plans or facility design,
modification of the post-closure plan

must be requested at the same time (see
§ 124.5(a)). In all other cases, the request
for modification of the post-closure plan
must be made within 60 days after the
change in operating plans or facility
design or the events which affect his
post-closure plan occur.

" . §264.119 Notice to local land authority.

Within 90 days after closure is
completed, the owner or operator of a
disposal facility must submit to the local
zoning authority or the authority with
jurisdiction over local land use and to
the Regional Administrator a survey plat
indicating the location and dimensions
of landfill cells or other disposal areas
with respect to permanently surveyed
benchmarks. This plat must be prepared
and certified by a professional land

_surveyor. The plat filed with the local

zoning authority or the authority with
jurisdiction over local land use must
contain a note, prominently displayed,
which states the owner’s or operator's
obligation to restrict disturbance of the
site as specified in § 264.117(c). In
addition, the owner or operator must
submit to the local zoning authority or
the authority with jurisdiction over local
land use and to the Regional
Administrator a record of the type,
location, and quantity of hazardous
wastes disposed of within each cell or
area of the facility. For wastes disposed
of before these regulations were
promulgated, the owner or operator
must identify the type, location and
quantity of the wastes to the best of his
knowledge and in accordance with any
records he has kept. Any changes in the.
type, location, or quantity of hazardous
wastes disposed of within each cell or
area of the facility that oécur after the
survey plat and record of wastes have
been filed must be reported to the local
zoning authority or the authority with
jurisdiction over local land use and to
the Regional Administrator.

§264.120 Notice In deed to property.

(a) The owner of the property on
which a disposal facility is located must
record, in accordance with State law, a
notation on the deed to the facility
property—or on some other instrument
which is normally examined during title
search—that will in perpetuity notify
fﬁly potential purchaser of the property

at:

(1) The land has been used to manage
hazardous wastes;

(2) Its use is restricted under

© §264.117(c); and

(3) The survey plat and record of the
type, location, and quantity of
hazardous wastes disposed of within
each cell or area of the facility required
in § 265.119 have been filed with the
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local zoning authority or the authority
with jurisdiction over local land use and
with the Regional Administrator of the
Environmental Protection Agency.

(b) If at any time the owner or
operator or any subsequent owner of the
land upon which a hazardous waste
facility was located removes the waste
and waste residues, the liner, if any, and
all contaminated underlying and
surrounding soil, he may remove the
notation on the deed to the facility
property or other instrument normally
examined during title search, or he may
add a notation to the deed or instrument
indicating the removal of the waste.

[Comment: On removing the waste
and waste residues, the liner, if any, and
the contaminated soil, the owner or
operator, unless he can demonstrate in
accordance with § 261.3(d) of this
Chapter that any solid waste removed is
not a hazardous waste, becomes a
generator of hazardous waste and must
manage it in accordance with all
applicable requirements of Parts 262—266
of th1s Chapter.]

Subpart H—Financial Requ:rements

§264.140 Applicability.

(a) The requirements of §§ 264.142,
264.143, and 264.146-151, apply to
owners and operators of all hazardous
waste facilities, except as provided
otherwise in this Section or in § 264.1.

(b) The requirements of §§ 264.144
and 264.145 apply only to owners and
operators of disposal facilities.

(c) States and the Federal government
are exempt from the requirements of this
Subpart.

§ 264.141 Definitions.

(a) When used in this Subpart, the
following terms have the meanings given
below:

“Compliance procedure” means any
proceedings instituted pursuant to
RCRA or regulations issued under
authority of RCRA which seeks to

_ require compliance or which is in the

nature of an enforcement action or an
action to cure a violation. A compliance
procedure includes a compliance order
or notice of intention to terminate a
permit pursuant to Section 3008 of
RCRA or Part 124 of this Chapter, or an
application in the United States district
court for appropriate relief pursuant to
Sections 3008, 7002, or 7003 of RCRA.
For the purposes of this Subpart, a
compliance procedure is considered to
be pending from the time an order or
notice of intent to terminate is issued or
judicial proceedings are begun until the
Regional Administrator notifies the
owner or operator in writing that the
violation has been corrected or that the
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procedure-has:ieer withdrawn: orr
discontinued:

“Standby trust fund” meansrmtmxst
fund which must.be established:by-an:
owner or operator who obtains ailetter
ofcredit or surety hond as specifiediin
these regulations. The institution.issuing
the:letter of credit orsurety bord:will
depositinto. the standby. trust. furrd: any-
drawings by-the Regional' Administrator:
on the credit or bond: .

(b) The folowing terms arerused: i
the liability requirements: The
definitions.suggest what EPA.believes:
are the commomnmeanings: of:the: terms:
as they are generallyrused in the;
insurance.industry; the:definitions are.
not intended. to limit the:meanings:im a:
way that conflicts; wuhgeneralusage.

“Claims-made policy” means;am
insurance policy-that:provides coverage
for an occurrence:if a clainris-filed.
during the:term. of the policy..

“Legal defense: costs’ means;any-
expensessthat'an insurer-incurs:in - 4
defending-against claims of third.parties
brought under the terms and conditions
of an insurance policy. «

“Nonsuddeh accident” means-an
unforeseen and unexpected occurrence
which takes place over time and
involves continuous-orrepeated
exposure: , ]

“Occurrence'” means an accident;
including continuous:or repeated’
exposure to conditions; which results in
bodily injury or property-damage  whicli

_ the owner or operatorneither expected
nor intended to oceur:

“Sudden accident” means an-
unforeseen and unexpected occurrence -
which is not continuous or repeated in-
nature.

§ 264.142 Cost estimate:for facility
closure.

(a) The owner or operator must have a,
written estimate:of the cost:of closing
the facility in accordance with the
requirements i §§ 264.111-264:115 and -
applicable-closure requirements in’

§§ 264:178, 264.197; 264.228, and 264.258.
The owner:or operator must'keeprthis
estimate, and all subsequent estimates
required in this.Section, at the-facility.
The estimate-must:equal the.cost:of
closure at the-point inc the facility’s . .
operating life: when:the extent:and
manner of ifs. operation would make
closure the most expensive, as;indicated.
by its closure plan [see-§-264:112(a)]-

[Comment: For example, the.closure
cost estimate for a particular landfill
may be forthe: cost.ofi closure when its
active disposal operations extendover
20'acres, if at. all'other times:tliese
operations extend.over less than 20

- acres.. The:estimate. would not.include

costy of partial:closures:that tBe:closure
plan schedules:before: or-after-the:tinre
of maximum closure cost.]

{b) The:owner-oroperator must:
prepare-a new. closure:cost estimate
whenever a change:in the. closure.plan
affects. the. cost of closure.

(c) On each anniversary of the date on
which. thefirst estimate was prepared as
specified'in paragraph-(aJof this .
Section, the owner-or operator must:
adjust the-latest closure cost estimate
using:an ihflation: factor:derived from.
the annual Implicit Price Deflator for
Gross National Product as published by
the U:S. Department of' Commerce in its
Survey of Current:Business: The
inflation factormust be calculated by
dividing-the latestpublished annual

. Deflator by the. Deilator-for thesprevious

year: The result is the-iirflation factor.
The adjusted:closure cost estimate must
equal the latest.closure costestimate:
(see paragraph:(b) of this Section] times
the-inffation factor.

[Comments:-The following is a sample
calculation of the:adjusted closure cost
estilnate: Assume that the latest closure

‘cost estimate for a faeility is $50,000, the

latest published annual Deflator is
152,05, and. the annual Deflator-for the
previous-year is 141.70. The Deflators
may be rounded to-the nearest whole
number. Dividing'152°by 142 gives thie
inflation factor, 1.0%.-Multiply $50,000 by
1.07 for a product of $53,500—the -
adjusted:closure cost estimate:.

The:closure cost estimate.must be .
submitted:to:the. Regional Administrator
witl- Part B of the:permit application
under § 122.25 of this Chapter, and
modification may be-required'as a
condition of the permit.]!

§264.143 Fmancial assurance forfacility
closure..

An,owner or-operator of each-facility
must establish financial.assurance for
closure of the facility. He must choose
from among the-following options:

(a) Closure. trust fund..(1) A owner or
operator may satisfy the requirements of.
this Section by establishing a closure
trust fund'whichiconforms to the
requirements of this,paragraph and by
sending:an.originally signed duplicate of;
the trust.agreement to the Regional:
Administrator by certified mail. An.
owner or operator of a new facility must:
send the originally: signed:duplicate of
the trust agreement to the Regiomal’
Administrator by certified'mail at' least
60 days before the date on' which -
hazardous waste is.first.received:for
treatment, storage, ordisposal, The
trustee must be a bank or otherfinancial’
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institution which has the:authority-to:act
as a:frustee and whose. trust operations
are:regulated and examined-bya:
Federal or State agency.

{2)'The. wording of the‘trustaareement
must be identical to the>word1ng
specified in § 264.151(a)(1] and'the-trust
agreement must be accompanied:by a
formal certification of acknowledgment
(for an example, see § 264.151(a}(2)).

{3)-Payments to the trust fund must be
made annually by the owner or operator
over the term of the initial RCRA permit.
The payments to the:closure trust.fund
must be:made as follows:.

(i);For a.new facility, as defined in.

§ 260.10; the first paymentmust be-:made
when.the trust fund is.established. The
first payment must be.at least.equal to .
the closure.cost estimate-(see. § 264.142),
except as.provided:in paragraph. (g);of
this Section, divided by the.number of
years in the term of the. permit.
Subsegquent.payments must be. made no
later:than 30.days after each
anniversary date of the first payment.
The:amount of each subsequent.
paymentmust be determined:by;

- performing the following calculation:

Next payment = ACE - CV
=

where ACE is the adjusted closure cost
estimate, CV is the current value of the
trust fund, and Y is the number-of years
remaining in the term of the permit.

" [Comment: The following is a sample
calculation of subsequent payments:
Assume that the adjusted.closure cost
estimate is $50,000, the current:value of
the trust is $35,000 and there are 3'years
remaining in. the term.of the permit.
Subtract $35,000 from $50,000, leaving'
$15,000. Divide $15,000 by 3: The result, -
$5,000;.is the amount of the next
payment to the trust fund. All amounts
may be rounded: to:the.nearest dollar.]

(if) If an owner or operator.
established a trust fand as specified in.
Part 265, and the value of the trust fund
does not equal the adjusted closure cost
estimate when.a permikis awarded for
the. facility,. the amount:of the:adjusted
closurg: cost.estimate still to be paid into
the trust fund must be paid in over the
term.of the-permit..Payments. must
continue:to be:made no later than 30
days.after each anniversary date-of the
first payment made. pursuant to Part.265.
The amount. of each payment mustbe
determined by performing the following
calculation:

Next payment =

ACE - CV
Y.
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where ACE is the adjusted closure cost

estimate, CV is the current value of the
trust fund and Y is the number of years

remaining in the term of the permit.

(2) The owner or operator may
accelerate payments into the trust fund
or he may deposit the full amount of the
closure cost estimate at the time the
fund is established. However, he must
maintain the value of the fund at no less
than the value the fund would have if
annual payments were made as
specified in paragraphs (a)(1) and (3) of
this Section.

(5) If the owner or operator
establishes a closure trust fund after
having initially used one or more
alternate mechanisms specified in this
Section, his first payment must be at
least the amount that the fund would
have contained if the trust fund were
established and annual payments made
as specified in paragraph (a)(1) and (3)
of this Section. )

(6) After the term of the initial RCRA
permit is completed, whenever the
adjusted closure cost estimate changes
the owner or operator must compare the
new estimate with the trustee’s most
recent annual valuation of the trust fund
(described in Section 10 of the trust
agreement). If the value of the fund is
less than the amount of the new
estimate, the owner or operator must,
within 60 days of the change in the cost
estimate, deposit a sufficient amount
into the fund so that its value after
payment at least equals the amount of
the new estimate, or obtain other
financial assurance as specified in this
Section to cover the difference.

(7) If the value of the trust fund is_
greater than the total amount of the
adjusted closure cost estimate, the
owrmer or operator may submit a written
request to the Regional Administrator
for release of the amount in excess of
the adjusted closure cost estimate.

(8) If an-owner or operator substitutes
other financial assurance as specified in
this Section for all or part of the trust
fund, he may submit a written request to
the Regional Administrator for release
of the amount in the trust fund which is
greater than the amount required as a
result of such substitution.

(9) Within 60 days after receiving a
request from the owner or operator for
release of funds as specified in
paragraphs (a)(7) or (8) of this Section,
the Regional Administrator will instruct
the trustee to release to the owner or
operator such funds as the Regional
Administrator specifies in writing.

(10) After beginning final closure, an
owner or operator or any other person

authorized to conduct closure may
request reimbursement for closure
expenditures by submitting itemized
bills to the Regional Administrator.
Within 60 days after receiving bills for
closure activities, the Regional
Administrator will instruct the trustee to
make reimbursements in those amounts
as the Regional Administrator specifies
in writing, if the Regional Administrator
determines that the closure expenditures
are in accordance with the closure plan
or otherwise justified.

[Comment: Ordinarily, the Regional
Administrator will approve
reimbursements only up to 80 percent of
the value of the closure trust fund; the
remaining 20 percent will be returned to
the owner or operator or any other
person authorized to perform closure
upon satisfactory certification of closure
as noted in paragraph (i) of this Section.]

(11) The Regional Administrator will
agree to termination of the trust when:

(i) The owner or operator substitutes
alternate fianancial assurance for
closure as specified in this Section, or

(i) The Regional Administrator
notifies the owner or operator, in
accordance with paragraph (i) of this
Section, that he is no longer required by
this Section to maintain financial
assurance for closure of the facility.

(b) Surety bond guaranteeing payment
Into a closure trust fund. (1) An owner
or operator may satisfy the requirements
of this Section by obtaining a surety
bond which conforms to the
requirements of this paragraph and by
having the bond delivered to the
Regional Administrator by certified
mail. An owner or operator of a new
facility must have the surety bond
delivered to the Regional Administrator
by certified mail at least 60 days before
the date on which hazardous waste is
first received for treatment, storage, or
disposal. The surety bond must be
effective before this initial receipt.of
hazardous waste. The surety company
issuing the bond must, at a minimum, be
among those listed as acceptable
sureties on Federal bonds in Circular
570 of the U.S. Department of the
Treasury.

[Comment: Circular 570 is published
in the Federal Register annually on July
1; interim changes in the Circular are
also published in the Federal Register.]

(2) The wording of the surety bond
must be identical to the wording
specified in § 264.151(b).

(3) The owner or operator who uses a
surety bond to satisfy the requirements
of this Section must also establish a
standby trust fund by the time the bond
is obtained. Under the terms of the -
surety bond, all payments made
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thereunder will be deposited directly
into the standby trust fund. This trust
fund must meet the requirements
specified in paragraph (a) of this
Section, except that:

(i) An orginally signed duplicate of the -
trust agreement must be delivered to the
Regional Administrator with the surety
bond; and -

(ii) After a nominal initial payment
agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph (a) of this Section
are not required until the standby trust
fund is funded pursuant to the
requirements of this paragraph.

(4) The bond must guarantee that the
owner or operator will:

(i) Fund the standby trust fund in an’
amount equal to the penal sum of the
bond at least 60 days prior to the
expected date of the beginning of final
closure of the facility; or

(ii) Fund the standby trust fund in an
amount equal to the penal sum within 15
days after an order to begin closure in
accordance with Subpart G of this Part
is issued by the Regional Administrator -
or by a U.S. district court pursuant to
Section 3008, 7002, or 7003 of RCRA, or
within 15 days after issuance of a notice
of termination of the permit pursuant to
Part 124 of this Chapter; or

(iii) Provide alternate financial
assurance as specified in this Section
within 30 days after receipt by the
Regional Administrator of a notice of
cancellation of the bond from the surety.

(5) The surety will become liable on
the bond obligation when the owner or
operator fails to perform as guaranteed
by the bond. .

(6) The penal sum of the bond must be
in an amount at least equal to the
amount of the adjusted closure cost
estimate (see § 264.142) except as
provided in paragraph {g) of this
Section.

{7) Whenever the adjusted closure
cost estimate increases to an amount
greater than the amount of the penal
sum of the bond, the owner or operator
must, within 60 days after the increase,
cause the penal sum of the bond to be
increased to an amount at least equal to
the new estimate or obtain other
financial assurance, as specified in this
Section, to cover the increase.
Whenever the adjusted closure cost
estimate decreases, the penal sum may
be reduced to the amount of the new
estimate following written approval by
the Regional Administrator. Notice of an
increase or decrease in the penal sum
must be sent to the Regional
Administrator by certified mail within
60 days after the change.
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-(8) The bond shall remain in force
unless the surety sends written notice of
cancellation by certified mail to the
owner or operator and to the Regional
Administrator. Cancellation cannot
occur, however:

(i) During the 90 days beginning on the
date of receipt of the notice of
cancellation by the Regional
Administrator as shown on the signed
return receipt; or

(ii) While a compllance procedure is
pending, as defined in § 264.141.

(9) The surety bond no’longer satisfies
the requirements of this paragraph -
subsequent to the receipt by the
Regional Administrator of a notice of
cancellation of the surety bond. Upon
receipt of such notice the Regional
Administrator will issue a compliance
order pursuant to Section 3008 of RCRA,
unless the owner or operator has
demonstrated alternate financial
assurance as specified in this Section. In
the event the owner or operator does not
correct the violation by demonstrating
such alternative financial assurance
within 30 days after issuance of the
compliance order, the Regional
Administrator may direct the surety to
place the penal sum of the bond-in the
standby trust fund.

(10) The owner or operator may
cancel the bond if the Regional
Administrator has given prior, written
consent based on receipt of evidence of
alternate financial assurance as
specified in this Section.

(11) The Regional Administrator will
notify the surety when the owner or
operator funds the standby trust fund in
the amount guaranteed by the surety
bond or if he provides alternate
financial assurance as specified in this
Section.

(c) Surety bond guaranteeing
performance of closure.

(1) An owner or operator may satisfy

the requirements of this Section by -

obtaining a surety bond which conforms
to the requirements of this paragraph
and by having the bond delivered to the
Regional Administrator by certified
mail. An owner or operator of a new
facility must have the surety bond
delivered to the Regional Administrator
by certified mail at least 60 days before
- the date on which hazardous waste is
first received for treatment, storage, or
disposal. The surety bond must be
effective before this initial receipt of
hazardous waste, The surety company
issuing the bond must, at a minimum, be
among those listed as acceptable
sureties on Federal bonds in Circular
570 of the U.S. Department of the”
Treasury. -
[Comment: Circular 570 is published
in the Federal Register annually on July’

1; interim changes in the Circular are.
also published in the Federal Register.]

-(2) The wording of the surety bond
must be identical to the wording
specified in § 264.151(c).

(3) The owner or operator who uses a

surety bond to satisfy the requirements
of this Section must also establish a

* standby trust fund by the time the bond

is obtained. Under the terms of the
surety bond, all payments made
thereunder will be deposited directly
into the standby trust fund. This trust
must meet the requirements specified in
;txliaragraph {a) of this Section, except

at:

(i) An orginally signed duplicate of the
trust agreement must be delivered to the
Regional Administrator with the surety
bond; and

(ii) After a nominal initial payment
agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph {a) of this Section
are not required unless the standby trust
fund is funded pursuant to the -
requirements of this paragraph. -

(4) The bond must guarantee that the
owner or operator will:

(i) Perform final closure in accordance
with the closure plan-and other
requirements in the permit for the
facility; or

(ii) Perform final closure in
accordance with Subpart G of this Part
following an order to begin closure
issued by the Regional Administrator or
by a U.S. district court pursuant to
Section 3008, 7002, or 7003 of RCRA, or
following issuance of a notice of

. termination of the permit putsuant to

Part 124 of this Chapter; or
(iii) Provide alternate financial

" assurance as specified in this Section

within 30 days after receipt by the
Regional Administrator of a notice of
cancellation of the bond from the surety.

(5) The surety will become liable on
the bond obligation when the owner or .
operator fails to perform as guaranteed
by the bond.

(6) The penal sum of the bond must be
in an amount at least equal to the
amount of the adjusted closure cost
estimate (see § 264.142).

'(7) Whenever the adjusted closure
cost estimate increases to an amqunt
greater than the amount of the penal
sum of the bond, the owner or operator

- must, within 60 days after the increase,

cause the penal sum of the bond to be
increased to an amount at least equal to
the new estimate or obtain other
financial assurance, as specified in this
Section, to cover the increase.
Whenever the adjusted closure cost
estimate decreases, the penal sum may
be reduced to the amount of the
adjusted closure cost estimate following
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written approval by the Reglonal
Administrator. Notice of an increase or
decrease in the penal sum must be sent
to the Regional Administrator by
certified mail within 60 days after the
change.

(8) The bond shall remain in force
vnless the surety sends written notice of
cancellation by certified mail to the
owner or operator and to the Regional
Administrator, Cancellation cannot
oceur, however:

(i) During the 90 days beginning on the
date of receipt of the notice of
cancellation by the Regional
Administrator as shown on the signed
return receipt; or

(ii) While a compliance procedure is
pending, as defined in § 264.141.

(9) Following a determination .
pursuant to Section 3008 of RCRA that
the owner or operator has failedto ~ °
perform final closure in accordance with
the closure plan and other permit
requirements when required to do so,
under the terms of the bond the surety
will perform final closure in accordance

‘with the closure plan and other permit

requirements or closure order; as an
alternative the surety may deposit the
amount of the penal sum into the
standby trust fund.

(10) The surety bond no longer
satisfies the requirements of this
paragraph subsequent to the receipt by
the Regional Administrator of a notice
of cancellation of the surety bond. Upon
receipt of such notice the Regional
Administrator will issue a compliance
order pursuant to Section 3008 of RCRA,
unless the owner or operator has
demonstrated alternate financial
assurance as specified in this Section. In
the event the owner or operator does not
correct the violation by demonstrating
such alternate financial assurance
within 30 days after issuance of the
compliance order, the Regional
Administrator may direct the surety to
place the penal sum of the bond in the
standby trust fund.

(11) The owner or operator may
cancel the bond if the Regional
Administrator has given prior written
consent based on receipt of evidence of
alternate financial assurance as
specified in this Section.

(12) The Regional Administrator will
notify the surety-if the owner or operator
provides alternate financial assurance
as specified in this Section.

(13) The surety will not be liable for -
deficiencies in the performance of
closure by the owner or operator after
the owner or operator has been notified
by the Regional Administrator, in
accordance with paragraph (i) of this
Section, that he is no longer required by

1
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this Section to maintain financial
assurance for closure of the facility.

(d) Closure Ietter of credit. (1) An
owner or operator may satisfy the
requirements of this Section by
obtaining an irrevocable standby letter
of credit which conforms to the
requirements of this paragraph and by
having it delivered to the Regional
Administrator by certified mail. An
owner or operator of a new facility must
have the letter of credit delivered to the
Regional Administrator by certified mail
at least 60 days before the date on
which hazardous waste is first received
for treatment, storage, or disposal. The
letter of credit must be effective before
the initial receipt of hazardous waste.
The issuing institution must be a bank or
other financial institution which has the
authority to issue letters of credit and
whose letter of credit operations are
regulated and examined by a Federal or
State agency.

(2) The wording of the letter of credit
must be identical to the wording
specified in § 264.151(f).

(3) An owner or operator who uses a
letter of credit to satisfy the
requirements of this Section must also
establish a standby trust fund by the
time the letter of credit is obtained.
Under the terms of the letter of credit,
all amounts paid pursuant to a draft by
the Regional Administrator will be
deposited promptly and directly by the
issuing institution into the standby trust
fund. The standby trust fund must meet
the requirements of the trust fund
specified in paragraph (a) of this ~
Section, except that: .

(i) An originally signed duplicate of
the trust agreement mustbe delivered to
the Regional Administrator with the
letter of credit; and

(ii) After a nominal initial payment
agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph (a) of this Section
are not required unless the standby trust
fund is funded pursuant to the
requirements of this paragraph.

(4) The letter of credit must be
irrevocable and issued for a period of at
least 1 year. The letter of credit must
provide that the expiration date will be
automatically extended for a period of
at least 1 year. If the issuing institution
decides not to extend the letter of credit
beyond the then current expiration date
it must, at least 90 days before that date,
notify both the owner or operator and
the Regional Administrator by certified
mail of that decision. The 90-day period
will begin on the date of receipt by the
Regional Administrator as shown on the
signed return receipt. Expiration cannot
occur, however, while a compliance

procedure is pending as defined in

" § 264.141.

(5) The letter of credit must be issued
for at least the amount of the adjusted
closure cost estimate (see § 264.142),

. except as provided in paragraph (g) of

this Section.

(6) Whenever the adjusted closure
cost estimate increases to an amount
greater than the amount of the credit the
owner or operator must, within 60 days
of the increase, cause the amount of the
credit to be increased to an amount at
least equal to the new estimate or obtain
other financial assurance as specified in
this Section to cover the increase.
Whenever the adjusted closure cost
estimate decreases the letter of credit
may be reduced to the amount of the
new estimate following written approval
by the Regional Administrator. Notice of
an increase or decrease in the amount of
the credit must be sent to the Regional
Administration by certified mail within
60 days of the change.

(7) Following a determination
pursuant to Section 3008 of RCRA that
the owner or operator has failed, when
required to do, to perform closure in
accordance with the closure plan or
other permit requirements, the Regional
Administrator may draw on the letter of
credit.

(8) The letter of credit no longer
satisfies the requirements of this
paragraph subsequent to the receipt by
the Regional Admiipistrator of a notice

- from the issuing institution that it has

decided not to extend the letter of credit
beyond the then current expiration date.
Upon receipt of such notice, the
Regional Administrator will issue a
compliance order pursuant to Section
3008 of RCRA, unless the owner or
operator has demonstrated alternate
financial assurance as specified in this
Section. In the event the owner or
operator does not correct the violation
by demonstrating such alternate
financial assurance within 30 days of
issuance of the compliance order, the
Regional Administrator may draw on
the letter of credit.

(9) The Regional Administrator will
return the original letter of credit to the
issuing institution for termination when:

(i) The owner or operator substitutes
alternate financial assurance for closure
as specified in this Section, or

(ii) The Regional Administrator
notifies the owner or operator, in
accordance with paragraph (i) of this
Section, that he is no longer required by
this Section to maintain financial
assurance for closure of the facility.

(e) and (f) [Reserved].

{g) Use of multiple financial
mechanisms. An owner or operator may
satisfy the requirements of this Section
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by establishing more than one financial
mechanism. These mechanisms are
limited to trust funds, surety bonds
guaranteeing payment into a closure
trust fund, and letters of credit. The
mechanisms must be as specified in
paragraphs (a), (b), and (d), respectively,
of this Section, except that it is the
combination of mechanisms, rather than
each single mechanism, which must
provide financial assurance for an
amount at least equal to the adjusted
closure cost estimate. If an owner or
operator uses a trust fund in
combination with a surety bond or letter
of credit, he may use the trust fund as
the standby trust fund for the bond or
letter of credit. If the multiple
mechanisms include only surety bonds
and letters of credit, a single standby
trust may be established for all these
mechanisms. The Regional
Administrator may invoke use of any or
all of the mechanisms, in accordance
with the requirements of paragraphs (a),
(b), and (d} of this Section, to provide for
closure of the facility.

{h) Use of a financial mechanism for
multiple facilities. (1) An owner or
operator may use a financial assurance
mechanism specified in this Section to
meet the requirements of this Section for
more than one facility of which he is the
owner or operator. Evidence of financial
assurance submitted to the Regional
Administrator must include a-list
showing, for each facility, the EPA
Identification Number, name, address,
and the amount of funds for closure
assured by the mechanism. If the list is
changed by addition or subtraction of a
facility or by an increase or decrease in
the amount of funds assured for closure
of one or more facilities, a corrected list
must be sent to the Regional
Administrator within 60 days of such
change. The amount of funds available
through the mechanism must be no less

‘than the sum of funds that would be

available if a separate mechanism had
been established and maintained for
each facility.

(2) A letter of credit may not be used
to assure funds for facilities in more
than one Region. If other financial
mechanisms specified in this Section
cover facilities that are located in more
than one Region, the regional
Administrators for all Regions in which
the facilities are located must be
involved in all transactions that involve
the Regional Administrator, except
when the transactions involve only
those facilities in one Region.

(i) Release of the owner or operator
from the requirements of this Section.
Within 60 days after receiving
certifications from the owner or operator
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and an independent registered
professional engineer that closure has
been accomplished in accordance with
the closure plan (see § 264.115), the
Regional Administrator will notify the
owner or operator in writing that he is
no longer required by this Section to
maintain financial assurance for closure
of the particular facility, unless the
Regional Administrator has reason to
believe that closure has not been in
accordance with the closure plan.

[Comment: The notice releases the
owner or operator only from
requirements for financial assurance for
closure of the facility; it does not release
him from legal responsibility for meetmg
the closure standards.]

§ 264.144 Cost estimate for post-closure
monitoring and maintenance.

(a) The owner or operator of a
disposal facility must have a written
estimate of the annual cost of post-
closure monitoring and maintenance of
the facility in accordance with the
applicable post-closure regulations in
§§ 264.117-264.120. The owner or
operator must keep this estimate, and all
subsequent estimates required in this
Section, at the facility.

{b) The owner or operator must
prepare a new annual post-closure cost
estimate whenever a change in the post-
closure plan affects the cost of post-
closure care [see § 264.118(b)]. The
latest post-closure cost estimate is
calculated by multiplying the latest

- annual post-closure cost estimate by the
. number of years of post-closure care
required in the latest post-closure plan, .

approved for the facility by the Reglonal '

Administrator.

{c) On each anniversary of the date on.

which the first estimate was prepared as
specified in paragraph (a) of this
Section, during the operating life of the -
facility, the owner or operator must
-adjust the latest post-closure cost
estimate using the inflation factor
calculated in accordance with

§ 264.142(c). The adjusted post-closure
‘cost estimate must equal the latest post-

closure cost estimate (see paragraph (b) *

of this Section) times the inflation factor.
[Comment: The post-closure cost
estimate must be submitted to the
Regional Administater with Part B of the
permit application under § 122.25 of this
Chapter, and modification may be
required as a condition of the permit.]

§ 264.145 Financial assurance for post-
closure monitoring and maintenance.

An owner or operator of each disposal
facility must establish financial
assurance for post-closure care in

-

)

. accordance with the approved post-

closure plan for the facility. He must

choose from among the following
options:

(a) Post-closure trust fund. (1) An
owner or operator may satisfy the
requirements of this Section by
establishing a post-closure trust fund
which conforms to the requirements of
this paragraph and by sending an
originally signed duplicate of the trust
agreement to the Regional Administrator
by certified mail. An owner or operator
of a new facility must send the originally
signed duplicate of the trust agreement
to the Regional Administrator by )

certified mail at least 60 days before the -

date on which-hazardous waste is first
received for disposal. The trustee must
be a bank or other financial institution
which has the authority to act as a
trustee and whose trust operations are
regulated and examined by a Federal or
State agency.

{2) The wording of the trust agreement
must be identical to the wording
specified in § 264.151(a)(1) and the trust
agreement must be accompanied by a
formal certification of acknowledgment
{for an example, see § 264.151(a)(2)).

(3) Payments to the trust fund must be
made annually by the owner or operator
over the term of the initial RCRA permit,
The payments to the post-closure trust
fund must be made as follows:

(i) For a new facility, as defined in

§ 260.10, the first payment must be made

when the trust fund is established. The
first payment must be at least equal to
the post-closure cost estimate (see

§ 264.144), except as provided in
paragraph (g) of this Section, divided by
the number of years in the term of the
permit, Subsequent payments must be
made no-later than 30 days after each
anniversary date of the first payment,
The amount of each subsequent
payment must be determined by
performing the following calculatlon.

-

ACE - CY
e

Next payment

where ACE is the adjusted post-closure

cost estimate, CV is the current value of
the trust fund, and Y is the number of
years remaining in the term of the
permit.

[Comment: The following i isa sample
calculation of subsequent payments:
Assume that the adjusted post-closure
cost estimate is $50,000, the current
value of the trust fund is$35,000 and
there are 3 years remaining in the term

HeinOnline -- 46 Fed. Reg. 2856 1981

of the permit. Subtract $35,000 from
$50,000, leaving $15,000, Divide $15,000

by 3. The result, $5,000, is the amount of
the next payment to the trust fund. All
amounts may be rounded to the nearest
dollar.]

(ii) If an owner or operator
established a trust fund as specified in
Part 265, and the value of the fund does
not equal the adjusted post-closure cost
estimate when a permit is awarded for
the facility, the amount of the adjusted
post-closure cost estimate still to be
paid into the fund must be paid in over
the term of the permit. Payments must
continue to be made no later than 30
days after each anniversary date of the
first payment made pursuant to Part 265.
The amount of each payment must be
determined by performing the following
calculation: '

ACE - CV
—_———

Next payment =

where ACE is the adjusted post-closure
cost estimate, CV.is the current value of
the trist fund and Y is the number of
years remaining in the term of the
permit.

(4) The owner or operator may
accelerate payments into the trust fund
or he may deposit the full amount of the
post-closure cost estimate at the time
the fund is established. However, he
must maintain the value of the fund at

"no less than the value the fund would

have if annual payments were made’as
specified in paragraphs {a)(1) and (3) of
this Section.

{5) If the ‘owner or operator
establishes a post-closure trust fund
after having initially used one or more -
alternate mechanisms specified in this
Section, his first payment must be at
least the amount that the fund would
have contained if the trust fund were
established and annual payments made
as specified in paragraphs (a)(1) and (3)
of this Section.

(6) After the term of the initial RCRA
permit is completed, whenever the
adjusted post-closure cost estimate
changes during the operating life of the
facility, the owner,or operator must
compare the new estimate with the

. trustee’s most recent annual valuation of

the trust fund (described in Section10 of *
the trust agreement). If the value of the
fund is less than the amount of the new
estimate, the owner or operator must,

_within 60 days of the change in the cost

estimate, deposit a sufficient amount
into the fund so that its value after
payment at least equals the amount of
the new estimate, or obtain other
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financial assurance as specified in this
Section to cover the difference.

(7) If the value of the trust fund is
greater than the total amount of the
adjusted post-closure cost estimate, the
owner or operator may submit a written

.request to the Regional Administrator
for release of the amount in excess of
the adjusted post-closure cost estimate.

(8) If an owner or operator substitutes
other financial assurance as specified in
this Section for all or part of the trust
fund, he may submit a written request to
the Regional Administrator for release
of the amount in the trust fund which is
greater than the amount required as a
result of such substitution.

(9) Within 60 days after receiving a
request from the owner or operator for
release of funds as specified in
paragraphs (a)(7) or (8) of this Section,
the Regional Administrator will instruct

" the trustee to release to the owner or _
operator such funds as the Regional
Administrator specifies in writing.

(10) An owner or operator or any
other person authorized to conduct post-
closure may request reimbursement for
post-closure expenditures by submitting
itemized bills to the Regional
Administrator. Within 60 days after
receiving bills for post-closure activities,
the Regional Administrator will instruct
the trustee to make reimbursements in
those amounts as the Regional
Administrator specifies in writing, if the
Regional Administrator determines that
the post-closure expenditures are in
accordance with the post-closure plan or
otherwise justified.

(11) The Regional Administrator will
agree to termination of the trust when:

(i) The owner or operator substitutes
alternate financial assurance for post-
closure as specified in this Section, or

(ii) The Regional Administrator
notifies the owner or operator, in
accordance with paragraph (i) of this
Section, that he is no longer required by
this Section to maintain financial
assurance for post-closure care of the
facility.

(b) Surety bond guaranteed payment
into a post-closure trust fund.

(1) An owner or operator may satisfy
the requirements of this Section by
obtaining a surety bond which confirms
to the requirements of this paragraph
and by having the bond delivered to the
Regional Administrator by certified
mail. An owner or operator of a new
facility must have the surety bond
delivered to the Regional Administrator
by certified mail at least 60 days before
the date on which hazardous waste is
first received for disposal. The surety
bond must be effective before this initial
receipt of hazardous waste. The surety
company issuing the bond must, at a

minimum, be among those listed as
acceptable sureties on Federal bonds in
Circular 570 of the U.S. Department of
the Treasury.

[Comment: Circular 570 is published
in the Federal Register annually on July
1; interim changes in the Circular are
also published in the Federal Register.]

(2) The wording of the surety bond
must be identical to the wording
specified in § 264.151(d).

(3) The owner or operator who uses a
surety bond to satisfy the requirements
of this Section must also establish a
standby trust fund by the time the bond
i obtained. Under the terms of the
surety bond, all payments made
thereunder will be deposited directly
into the standby trust fund. This trust
fund must meet the requirements
specified in paragraph (a) of this
Section, except that:

(i) An originally signed duplicate of
the trust agreement must be delivered to
the Regional Administrator with the
surety bond; and

(ii) After a nominal initial payment
agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph (a) of this Section
are not required until the standby trust
fund is funded pursuant to the
requirements of this paragraph.

. (4) The bond must guarantee that the
owner or operator will:

(i) Fund the standby trust fund in an
amount equal to the penal sum of the
bond by the beginning of final closure of
the facility; or

(ii) Fund the standby trust fund in an

‘amount equal to the penal sum within 15

days after an order to begin closure in
accordance with Subpart G of this Part
is issued by the Regional Administrator
or by a U.S. district court pursuant to
Section 3008, 7002, or 7003 of RCRA, or
within 15 days after issuance of a notice
of termination of the permit pursuant to
Part 124 of this Chapter; or

(iii) Provide alternate financial
assurance as specified in this Section
within 30 days after receipt by the
Regional Administrator of a notice of
cancellation of the bond from the surety.

(5) The surety will become liable on
the bond obligation when the owner or
operator fails to perform as guaranteed-
by the bond.

(6) The penal sum of the bond must be
in an amount at least equal to the
amount of the adjusted post-closure cost
estimate (see § 264.144) except as
provided in paragraph (g) of this
Section.

7 Whenever the ad]usted post-
closure cost estimate increases to an
amount greater than the penal sum of

- the bond the owner or operator must,

within 60 days after the increase cause
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the penal sum of the bond to be
increased to an amount at least equal to
the new estimate or obtain other
financial assurance, as specified in this
Section, to cover the increase.
‘Whenever the adjusted post-closure cost
estimate decreases the penal sum may
be reduced to the amount of the new
cost estimate following written approval
by the Regional Administrator. Notice of
an increase or decrease in the penal sum
must be sent to the Regional
Administrator by certified mail within
60 days after the change.

(8) The bond shall remain in force
unless the surety sends written notice of
cancellation by certified mail to the
owner or operator and to the Regional
Administrator. Cancellation cannot
occur, however:

(i) During the 90 days beginning on the
date of receipt of the notice of
cancellation by the Regional
Administrator as shown on the signed
return receipt; or

(ii) While a compliance procedure is
pending, as defined in § 264.141.

(9) The surety bond no longer satisfies
the requirements of this paragraph
subsequent to the receipt by the
Regional Administrator of a notice of
cancellation of the surety bond. Upon
receipt of such notice the Regional
Administrator will issue a compliance
order pursuant to Section 3008 of RCRA,
unless the owner or operator has
demonstrated alternate financial
assurance as specified in this Section. In
the event the owner or operator does not
correct the violation by demonstrating
such alternate financial assurance
within 30 days after issuance of the
compliance order, the Regional
Administrator may direct the surety to
place the penal sum of the bond in the
standby trust fund.

(10) The owner or operator may
cancel the bond if the Regional
Administrator has given prior written
consent based on his receipt of evidence
of alternate financial assurance as
specified in this. Section.

(11) The Regional Administrator will
notify the surety when the owner or
operator funds the standby trust fund in
the amount guaranteed by the surety
bond or if he provides alternate
financial assurance as specified in this
Section,

(c) Surety bond guaranteeing
performance of post-closure care.

(1) An owner or operator may satisfy
the requirements of this Section by
obtaining a surety bond which conforms
to the requirements of this paragraph
and by having the bond delivered to the
Regional Administrator by certified
mail. An owner or operator of a new
facility must have the surety bond



This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

Federal Register / Vol. 46, No. 7 / Monday, January 12, 1981 / Rules and Regulations

2858 '

delivered to the Regional Administrator

- . by certified mail at least 60 days before

the date on which hazardous waste is
first received for disposal. The surety
bond must be effective before this initial
receipt of hazardous waste. The surety
company issuing the bond must, at a
minimum, be among those listed as
acceptable sure ties on Federal bonds in
Circular 570 of the U.S. Department of
Treasury.

[Comment: Circular 570 is published
in the Federal Register annually on July .
1; interim changes in the Circular are
also published in the Federal Register.}

(2) The wording of the surety bond
must be identical to the wording
specified in § 264.151(e).

(8) The owner or operator who uses a
surety bond to satisfy the requirements
of this Section must also establish a

standby trust fund by the time the bond

is obtained. Under the terms of the
surety bond, all payments made
thereunder will be deposited into the
standby trust fund. This trust fund must
meet the requirements specified in
{)haragraph (a) of this Section, except

at:

(i) An originally signed duplicate of
the trust agreement must be delivered to
the Regional Administrator with the
surety bond; and

(ii) After 2 nominal initial payment
agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph (a) of this Section.
are not required unless the standby trust
fund is funded pursuant to the
requirements of this paragraph.

(4) The bond must guarantee that the
owner or operator will:

(i) Perform post-closure care in
accordance with the post-closure plan
and other requirements of the permit; or

(ii) Provide alternate financial
assurance within 30 days of receipt by
the Regional Administrator of a notice
of cancellation of the bond from the
surety.

(5) The surety will become liable on
the bond obligation when the owner or
operator fails to perform as guaranteed

.by the bond.

(6) The penal sum of the bond must be
in an amount at least equal to the
adjusted post-closure cost estimate (see
§ 264.144).

{7) Whenever the adjusted post-
closure cost estimate increases to an
amount greater than the penal sum of
the bond during the operating life of the
facility, the owner or operator must,
within 60 days after the increase in the
estimate, cause the penal sum of the
bond to be increased to an amount at
least equal to the new estimate or obtain
other financial assurance, as specified in
this Section, to cover the increase.

Whenever the adjusted post-closure cost
estimate decreases during the operating
life of the facility, the penal sum may be
reduced to the amount of the new
estimate following written approval by

- the Regional Administrator. Notice of an

increase or decrease in the penal sum
must be sent to the Regional

" Administrator by certified mail within
" .60 days after the change,

(8) During the period of post-closure
care, the Regional Administrator may
approve a decrease in the penal sum of
the surety bond if the owner or operator
demonstrates to the Regional
Administrator that the amount exceeds
the remaining cost of post-closure care.

(9) The bond shall remain in force
unless the surety sends written notice of
cancellation by certified mail to the
owner or operator and to the Regional
Administrator. Cancellation cannot
occur, however:

(i) During the 90 says beginning on the -

date of receipt of the notice of
cancellation by the Regional
Administrator as shown on the 31gned :
return receipt; or

(i) While a compliance procedure is
pending, as defined in § 264.141.

(10) Following a determination
pursuant to Section 3008 of RCRA that
the owner or operator has failed to

perform post-closure care in accordance -

with the post-closure plan and other
permit requirements, under the terms of
the bond the surety will perform post-
closure care in accordance with the -
post-closure plan and other permit
requirements or deposit the amount of
the penal sum into the standby trust
fund.

(11} The surety bond no longer
satisfies the requirements of this
paragraph subsequent to the receipt by
the Regional Administrdtor of a notice
of cancellation of the surety bond. Upon
receipt of such a notice the Regional
Administrator will issue a compliance
order pursuant to Section 3008 of RCRA
unless the owner or operator has
demonstrated alternate financial
assurance as specified in this Section. In
the event the owner or operator does not
correct the violation by demonstrating

" such alternate financial assurance

within 30 days after issuance of the
compliance order, the Regional
Administrator may direct the surety to
place the penal sum of the bond in the
standby trust fund.

(12) The owner or operator may
cancel the bond if the Regional
Administrator has given prior written
consent, based on his receipt of
evidence of alternate financial
assurance as specified in this Section.

(13) The Regional Administrator will
notify the surety if the owner or operator
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provides alternate financial assurance
as specified in this Section.

(14) The surety | will not be liable for
deficiencies in the performance of post-
closure care by the owner or operator
after the owner or operator has been
notified by the Regional Administrator,
in accordance with paragraph (i) of this
Section, that he'is no longer required by
this Section to maintain financial
assurance for post-closure care of the
facility.

{d) Post-closure letter of credit. (1) An
owner or operator may satisfy the
requirements of this Section by
obtaining an irrevocable standby letter
of credit which conforms to the
requirements of this paragraph and by
having it delivered to the Regional
Administrator by certified mail. An
owner or operator of a new facility must
have the letter of credit delivered to the
Regional Administrator by certified mail
at least 60 days before the date on
which hazardous waste is first received
for disposal. The'letter of credit must be
effective before this initial receipt of
hazardous waste. The issuing institution
must be a bank or other financial
institution which has the authority to
issue letters of credit and whose letter of
credit operations are regulated and -
examined by a Federal or State agency.

(2) The wording of the letter of credit
must be identical to the wording

specified in § 264.151(f).

(3) An owner or operator who-uses a
letter of credit to satisfy the )
requirements of this Section must also
establish a standby trust fund by the

> time the letter of credit is obtained.

Under the terms of the letter of credit,
all amounts paid pursuant to a draft by
the Regional Administrator will be
deposited promptly and directly by the
issuing institution into the standby trust
fund. The standby trust fund must meet

_ the requirements of the trust fund

specified in paragraph (a) of this
Section, except that:

(i) An originally signed duplicate of
the trust agreement must be delivered to
the Regional Administrator with the
letter of credit; and

(if) After a nominal initial payment
agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph (a) of this Section
are not required unless the standby trust
fund is funded pursuant to the
requirements of this paragraph.

(4) The letter of credit must be
irrevocable and issued for a period of at
least 1 year. The letter of credit must’
provide that the expiration date will be
automatically extended for a period of

.at least 1 year. If the issuing institution

decides not to,extend the letter of credit
beyond the then current expiration date
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it must, at least 90 days before that date,
notify both the owner or operator and
the Regional Administrator by certified
mail of that decision. The 90-day period
will begin on the date of receipt by the
Regional Administrator as shown on the
signed return receipt. Expiration cannot
occur, however, while a compliance
procedure is pending as defined in

§ 264.141.

(5) The letter of credit must be issued
for at least the amount of the adjusted
post-closure cost estimate (see
§ 264.144), except as provided in
paragraph (g) of this Section.

(6) Whenever the adjusted post-
closure cost estimate increases to an
amount greater than the amount of the
credit during the operating life of the
facility the owner or operator must,
within 60 days of the increase, cause the
amount of the credit to be increased to
an amount at least equal to the new
estimate or obtain other financial
assurance as specified in this Section to
cover the increase., Whenever the
adjusted post-closure cost estimate
decreases during the operating life of the
facility, the letter of credit may be
reduced to the amount of the new
estimate following written approval by
the Regional Administrator. Notice of an
increase or decrease in the amount of
the credit must be sent to the Regional _
Administrator by certified mail within
60 days of the change.

{7) During the period of post-closure
care, the Regional Administrator may
approve a decrease in the amount of the
letter of credit if the owner or operator
demonstrates to the Regional
Administrator that the amount exceeds
the remaining cost of post-closure care.

(8) Following a determination
pursuant to Section 3008 of RCRA that
the owner or operator has failed, when
required to do so, to perform post-
closure in accordance with the post-
closure plan or other permit
requirements, the Regional -
Administrator may draw on the letter of
credit.

(9) The letter of credlt no longer
satisfies the requirements of this
paragraph subsequent to the receipt by
the Regional Administrator of a notice
from the issuing institution that it has
decided not to extend the letter of credit
beyond the then current expiration date.
Upon receipt of such notice, the
Regional Administrator will issue a
compliance order pursuant to Section
3008 of RCRA, unless the owner or
operator has demonstrated alternate
financial assurance as specified in this
Section. In the event the owner or
operator does not correct the violation
by demonstrating such alternate
financial assurance within 30 days of

issuance of the commpliance order, the
Regional Administrator may draw on
the letter of credit.

{10) The Regional Admlmstrator will
return the original letter of credit to the
issuing institution for termination when:

(i) The owner or operator substitutes
alternate financial assurance for post-
closure care as specified in this Section,

or

(ii) The Regional Administrator
notifies the owner or operator, in
accordance with paragraph (i) of this
Section, that he is no longer required by
this Section to maintain financial
assurance for post-closure of the facility.

(e) and (f) [Reserved].

(g) Use of multiple financial .
mechanisms. An owner or operator may
satisfy the requirements of this Section
by establishing more than one financial
mechanism, These mechanisms are
limited to trust funds, surety bonds
guaranteeing payment into a post-
closure trust fund, and letters of credit.
The mechanisms must be as specified in
paragraphs (a), (b), and (d), respectively,
of this Section, except that it is the
combination of mechanisms, rather than
each single mechanism, which must
provide financial assurance for an
amount at least equal to the adjusted
post-closure cost estimate. If an owner
or operator uses a trust fund in
combination with a surety bond or letter
of credit, he may use the trust fund as
the standby trust fund for the bond or
letter of credit. If the multiple
mechanisms include only surety bonds
and letters of credit, a single standby
trust may be established for all these
mechanisms. The Regional .
Administrator may invoke use of any or
all of the mechanisms, in accordance
with the requirements of paragraphs (a),
(b) and (d) of this Section, to provide for
post-closure care of the facility.

(h) Use of a financial mechanism for
multiple facilities. (1) An owner or
operator may use a financial assurance
mechanism specified in this Section to
meet the requirements of this Section for
more than one facility of which he is the
owner or operator, Evidence of financial
assurance submitted to the Regional
Administrator must include a list
showing, for each facility, the EPA
Identification Number, name, address,
and the amount of funds for post-closure
care assured by the mechanism. If the
list is changed by addition or
subtraction of a facility or by an
increase or decrease in the amount of
funds assured for post-closure care of
one or more facilities, a corrected list
must be sent to the Regional
Administrator within 60 days of such
change. The amount of funds available
through the mechanism must be no less
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than the sum of funds that would be
available if a separate mechanism had
been established and maintained for
each facility.

{2) A letter of credit may not be used
to assure funds for facilities located in -
more than one Region. If other financial
mechanisms specified in this Section
cover facilities that are located in more
than one Region, the Regional
Administrators for all Regions in which
the facilities are located must be

- involved in all transactions that involve

the Regional Administrator, except
when the fransactions involve only
those facilities in one Region.

(i) Release of the owner or operator
from the requirements of this Section.
When an owner or operator has
completed, to the satisfaction of the
Regional Administrator, all post-closure
care requirements for the period of post-
closure care specified in the permit for
the facility or the period specified by the
Regional Administrator after closure,
whichever period is shorter, the
Regional Administrator will, at the
request of the owner or operator, notify
him in writing that he is no longer
required by this Section to maintain
financial assurance for post-closure care
of the particular facility.

[Comment: The notice releases the
owner or operator only from
requirements for financial assurance for
post-closure care of the facility; it does
not release him from legal responsibility
for meeting the post-closure standards.]

§ 264.146 Use of a mechanism for
financial assurance of both closure and
post-closure care.

An owner or operator may use one of
the following financial assurance
mechanisms to provide financial
assurance for both closure and post-
closure care of one or more facilities of
which he is the owner or operator:

{a) A trust fund that meets the
specifications of both § 264.143(a) and
§ 264.145(a), or

(b) A letter of credit that meets the
specifications of both § 264.143(d) and
§ 264.145(d).

The amount of funds available under the
mechanism must be no less than the sum
of funds that would be available if a .
separate mechanism had been
established and maintained for financial
assurance of closure and of post-closure
care of each facility.

§ 264.147 Liability requireiments.

(a) An owner or operator of a
hazardous waste treatment, storage, or

" disposal facility, or a group of such

facilities, must demonstrate financial
responsibility for claims arising from the °
operations of each such facility or group
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of facilities from sudden and accidental
occurrences that cause injury to persons
or property. An owner or operator must
have and maintain liability insurance for
sudden occurrences in the amount of at
least $1 million per occurrence with an
annual aggregate of at least $2 million,
- exclusive of legal defense costs. As
evidence of this liability insurance, an
owner or operator must deliver an
originally signed duplicate of the
insurance policy to the Regional
Administrator, or Regional
Administrators if the facilities are in
more than one Region, by certified mail.
An owner or operator of a new facility
must send the originally signed
duplicate of the insurance policy fo the
Regional Administrator by certified mail
at least 60 days before the date on
which hazardous waste is first received
for treatment, storage, or disposal. The
. insurance must be effective before this
initial receipt of hazardous waste. Each
policy must be for limits of liability not
less than the minimum amounts required
by this paragraph and each policy must
be amended, in order to comply with the
requirements of this regulation, by
attachment of the Hazardous Waste
Facility Liability Endorsement. The
wording of the endorsement must be
identical to the wording specified in
§ 264.151(g). ‘

(b} An owner or operator of a surface
impoundment, landfill, or land treatment
facility which is used to manage
hazardous waste, or a group of such
facilities, must demonstrate financial
responsibility for claims arising from the
operations of each such facility or group
of facilities from nonsudden and
accidental occurrences that cause injury,
to persons or property. An owner or
operator must have and maintain
liability insurance for nonsudden
occurrences in the amourit of at least $3
million per occurrence with an annual
aggregate of at least $6 million,
exclusive of legal defense costs. As’
evidence of this liability insurance, an
owner or operator of an existing surface
impoundment, landfill, orland treatment
facility must deliver an originally signed
duplicate of the insurance policy to the
Regional Administrator, or Regmnal
Administrators if the facilities are in
more than one Region, by certified mail.
However, such insurance will not be
required of an existing facility before the
following dates:

(1) For an owner or operator with
annual sales in the last calendar year
preceding the effective date of these
regulations totaling $10 million or more;

* 6 months after the effective date of these
regulations.

{2) For an owner or operator with
annual sales in the last calendar year
preceding the effective date of these
regulations greater than $5 million but
less than $10 million; 18 months after the
effective date of these regulations.

{3) All other owners or operators; 30
months afterthe effective date of these
regulations.

An owner or operator of a new
surface impoundment, landfill, or land
treatment facility must send an -
originally signed duplicate of the
insurance policy to the Regionalt
Administrator by certified mail at least
60 days before the date on which
hazardous waste is first received for
treatment, storage, or disposal. The
insurance must be effective before this
initial receipt of hazardous waste. For
both existing and new facilities, each
policy shall be for limits of liability not
less than the minimum amounts required
by this paragraph and each policy must
be amended, in order to comply with the
requirements of this regulation, by
attachment of the Hazardous Waste
Facility Liability Endorsement. The
wording of the endorsement must be
identical to the wording specified ini
§ 264.151(g).

(c) If an owner or operator elects to

" comply with paragraphs {a} and (b) of

this Section through one insurance
policy covering both sudden and
nonsudden occurrences, this policy must
be in the amount of at least $4 million
per occurrence with an annual aggregate
of at least $8 million, exclusive of legal
defense costs.

(d) If an owner or operator can
demonstrate to the satisfaction of the
Regional Administrator that the levels of
financial responsibility required by
paragraphs {a) or (b} of this Section are
not consistent with the degree and
duration of tasks associated with the
treatment, storage, or disposal at each
facility or group of facilities, the owner
or operator may obtain a variance from
the Regional Administrator. The request

‘for a variance must be submitted to the

Regional Administrator as part of the’
permit application under § 122.25 of this
Chapter for a facility that does not have
a permit; or pursuant fo the procedures
for permit modification under § 124.5 of
this Chapter for a facility that has a-
permit. The variance sll{all take the form -
of an adjusted level of required liability
coverage, such level to be based on the
Regional Administrator’s assessment of
the degree and duration of risks:
associated with the ownership or
operation of each facility or group of
facilities. The Regional Administrator
may require an owner or operator who
requests a variance to provide such
technical and engineering information as
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is deemed necessary by the Regional
Administrator to determine a level of

“financial responsibility ather than that

required by paragraphs {a} or (b} of this
Section. Any request for a variance for a
permitted facility-shall be treated as a
request for a permit modification under
§§ 12215 (a)(5) and 124.5 of thls
Chapter.

(e} If the Regional Administrator
determines that the levels of financial
responsibility required by paragraphs
{a) or (b} of this Section are not
consistent with the degree and duration
of risks associated with treatment,
storage, or disposal at any facility or
group of facilities, the Regional
Administrator may adjust the level of
financial responsibility required under
paragraphs (a} or (b} of this Section as
may be necessary to protect human
health and the environment, such
adjusted level to be based on the
Regional Administrator’s assessment of
the degree and duration of risks

- associated with the ownership or

operation of each facility or group of
such facilities. The Regional
Administrator may also require an
owner or operator of a treatment or
storage facility or group of facilities to
comply with paragraph (b) of this
Section if the Regional Administrator
determines that there is a significant
risk fo human health and the
environment from nonsudden and
accidenfal occurrences from the
operations of such facility or group of -
facilities. Any adjustment of the level of
required coverage for a facility that has
a permit shall be treated as a permit .
modification under §§ 122.15(a)(5) and
124.5 of this Chapter.

[Comment: Under § 122.25 of this
Chapter, an owner or operator of a new
facility must include in Part B of his
permit application the amounts of

liability coverage meeting the

requirements of § 264.147(a} and, if
applicable, § 264.147(b) that he plans to
establish prior to initial receipt of
hazardous waste at the facility for
treatment, storage, or disposal.}

§264.148 Incapacity of institutions issuing
letters of credit, surety bonds, or insurance
policies.

An owner or operator wheo fulfills the
requirements of §§ 264.143, 264.145, or
264.147 by obtaining a letter of credit,
surety bond, or insurance policy will be
deemed to be without the required
financial assurance.or liability coverage
in the event of bankruptcy, insolvency,
or a suspension or revocation of the
license or charter of the issuing
institution. The owner or operator must
establish other financial assurance or
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liability coverage within 60 days of such
events, :

§264.140 Applicability of State financial
requirements.

(a).For a facility located in a State
whose hazardous waste regulations
include liability requirements or
requirements for financial assurance for
closure and post-closure care, an owner
or operator may use State-required
financial mechanisms to meet the
requirements of §§ 264,143, 264.145, and
264.147 if the State mechanisms provide
assurance or liability coverage
egquivalent to or greater than that
provided by the mechanisms of
§§ 264.143, 264.145, and 264.147.
Evidence of the establishment of such a
mechanism must be delivered by
certified mail to the Regional
Administrator. The submittal must
include, or have attached to it, the
following information: the facility’s EPA
Identification Number, name, address,
and the amounts of liability coverge or
funds for'closure or post-closure care
assured by the mechanism. An owner or
operator of a new facility must deliver
such evidence to the Regional
Administrator or by certified mail at
least 60 days before the date on which
hazardous waste is first received for
treatment, storage, or disposal. The
mechanism must be effective before this
initial receipt of hazardous waste.

{b) The qwner or operator must obtain
an additional financial assurance
mechanism for closure. or for post-
closure care, as specified in §§ 264.143
and 264.145 or additional liability
insurance as specified in § 264,147, if the
amount of funds available from the
State mechanism is less than that
required by this Subpart. The amounts
of funds available through the State and
Federal mechanisms must equal at least
the amounts required in §§ 264.143,
264.145, al}d 264.147. -

§264.150 State assumption of
responsibility.

(a) If a State either assumes legal
responsibility for an owner's or
operator’s compliance with the closure,
post-closure, or liability requirements of
these regulations or assures that funds
will be available from State sources to
cover those requirements, the owner or
operator will be in compliance with
requirements of this Subpart if the
State’s assurances are equivalent to or
exceed the assurances provided by the
requirements of this Subpart. The owner
or operator must deliver by certified
mail to the Regional Administrator a
letter from the State describing the
nature of the State’s responsibility
regarding the closure, post-closure, and

liability requirements so covered. The
letter must include, or have attached to
it, the following information: the
facility’s EPA Identification Number,
name, address, and the amounts of
liability coverage or funds for closure or
post-closure care that are assured by the
State. An owner or operator of a new
facility must deliver the letter to the -
Regional Administrator by certified mail
at least 60 days before the date on
which hazardous waste is first received
for treatment, storage, or disposal. The
guarantee must be effective before this
initial receipt of hazardous waste. .

(b} The owner or operator must obtain
an additional financial assurance
mechanism for closure or for post-
closure care, as specified in §§ 264.143
and 264.145 or additional liability
insurance as specified in § 264.147, if the
amount of funds available through State
guarantees is less than that required by
this Subpart. The amounts of funds
available through the State guarantees
and Federal mechanisms must equal at

do so, or who has any authority or
responsibility in the administration of this
trust fund.

(b} The term “Grantor”” means the owner or
operator who enters into this Agreement and
any successors or assigns of the Grantor.

(c} The term “Trustee” means the Trustee
who enters into this Agreement and any
successor Trustee.

Section 2. Identification of Facilities and
Cost Estimates. This Agreement pertains to
[for each facility insert the EPA Identification
Number, name, and address, and the adjusted
closure and/or post-closure cost estimates, or
portions thereof, for which financial
assurance is demonstrated by this
Agreement.]

Section 3. Establishment of Fund. The

- Grantor and the Trustee hereby establish a

least the amounts required in §§ 264.143,

264.145, and 264.147.

§264.151 Wording of the instruments.

{a){1) A trust agreement for a trust
fund as specified in §§ 264.143(a) or
264.145(a) must be worded as follows,
except that instructions in brackets are
to be replaced with the relevant
information and the brackets deleted;

Trust Agreement

Trust agreement, the “Agreement”, entered
into as of [date] by and between [name of the
owner or operator], a [State] [corporation,
partnership, association, proprietorship], the
“Grantor”, and [name of corporate trustee], a
[State corporation] [national bank], the
“Trustee”.

Whereas, the United States Environmental
Protection Agency, “EPA", an agency of the
United States Government, has established
certain regulations applicable to the Grantor,
requiring that the owner or operator of a
hazardouvs waste management facility must
provide assurance that funds will be
available when needed for closure and/or
post-closure care of the facility,

‘Whereas, the Grantor has elected to
establish a trust to provide such financial
assurance for the facilities identified herein,

Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustee to be the trustee under this
agreement, and the Trustee is willing to act

. as trustee,

Now, therefore, the Grantor and the
Trustee agree as follows:

Section 1. Definitions. As used in this
Agreement:

(a) The term “fiduciary” means any person
who exercises any power of control,
management, or disposition or renders
investment advice for a fee or other
compensation, direct or indirect, with respect
to any moneys or other property of this trust
fund, or has any authority or responsibility to
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trust fund, the “Fund” for the benefit of the
EPA. The Grantor and the Trustee intend that
no third party have access to the Fund except
as herein provided. The Fund is established
initially as consisting of the property, which
is acceptable to the Trustee, described in
Schedule A attached hereto. Such property
and any other property subsequently
transferred to the Trustee is referred to as the
Fund, together with all earnings and profits
thereon, less any payments or distributions
made by the Trustee pursuant to this
Agreement. The Fund will be held by the
Trustee, IN TRUST, as hereinafter provided.
The Trustee undertakes no responsibility for
the amount or adequacy of, nor any duty to
collect from the Grantor, any payments to
discharge any liabilities of the Grantor
established by the EPA.

Section 4. Paymen! for Closure and Post-
Closure Care. The Trustee will make such
payments from the Fund as the EPA Regional
Administrator will direct, in writing, to
provide for the payment of the costs of
closure and/or post-closure care of the
facilities covered by this Agreement. The.
Trustee will reimburse the Grantor or other
persons as specified by the Regional
Administrator from the Fund for closure and
post-closure expenditures in such amounts as
the Regional Administrator will direct, in
writing. The Trustee will notify the Regional
Administrator when 20 percent of the amount
allocated for closure of the facility remains in
the Fund, and will not make further
reimbursements for closure expenditures
unless the Regional Administrator identifies
reimbursements that may be made out of the
remaining 20 percent. In addition, the Trustee
will refund to the Grantor such amounts as
the EPA Regional Administrator specifies in
writing. Upon refund, such funds will no
longer constitute part of the Fund as defined
herein.

Section 5. Payments Comprising the Fund.

" Payments made to the Trustee for the Fund

will consist of cash or securities acceptable

_ to the Trustee.

Section 6. Trustee Management, The
Trustee will invest and reinvest the principal
and income of the Fund and keep the Fund
invested as a single fund, without distinction
between principal and income, in accordance
with investment guidelines and objectives
communicated in writing to the Trustee from
time to time by the Grantor, subject, however,
to the provisions of this Section. In investing,
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reinvesting, exchanging, selling and managing
the Fund, the Trustee or any other fiduciary
will discharge his duties with respect to the
trust fund solely in the interest of the
participants and beneficiaries and with the
care, skill, prudence, and diligence under the
cirtumstances then prevailing which persons
of prudence, acting in a like capacity and
familiar with such matters, would use in the
conduct of an enterprise of a like character .
and with like aims; except that:

(i) Securities or other obligations of the
Grantor, or any other owner or operator of
the facilities, or any of their affiliates as
defined in the Investment Company Act of
1940, as amended, 15 USC § 80a-2.(a), will
not be acquired or held, unless they are
securities or other obligations of the Federal
or a State govemment.

(ii) The Trustee is authorized to invest the
Fund in time or demand deposits of the
Trustee, to the extent insured by an agency of
the Federal or State government; and

(iif) The Trustee is authorized to hold cash
awaiting investment or distribution
uninvested for a reasonable time and without
liability for the payment of interest thereon. -

Section 7. Commingling and Investment.
The Trustee is expressly authorized in its
discretion:

(a) To transfer from time to time any or all
of the assets of the Fund to any common,
commingled or collective trust fund created
by the Trustee in which the Fund is eligible to
participate, subject to all of the provisions-.
thereof, to be commingled with the assets of
other trusts participating therein. To the
extent of the equitable share of the Fund in
any such commingled trust, such commingled
trust will be part of the Fund;

{b) To purchase shares in any investment
company.registered under the Investment
Company Act of 1940, 15 U.S.C. §§ 80a-1 et
seq,, or one which may be created, managed,
underwritten, or to which investment advice
is rendered or the shares of which are sold by
the Trustee. The Trustee may vote such
shares in its discretion.

Section 8. Express Powers of Trustee.
Without in any way limiting the powers and
discretions conferred upon the Trustee by the
other provisions of this Agreement or by law,
the Trustee is expressly authorized and
empowered:

(a) To sell, exchange, convey, transfer or
otherwise dispose of any property held by it,
by private contract or at public auction. No
person dealing with the Trustee will be
bound to see to the application of the
purchase money or to inquire into the validity
or expediency of any such sale or other
disposition;

(b) To make, execute, acknowledgeand
deliver any and all documents of transfer and
conveyance and any and all other
instruments that may be necessary or
appropriate to carry out the powers herein
granted;

(c) To register any securities held in the
Fund in its own name or in the name of a
nominee and to hold any security in bearer
form or in book entry, or to combine
certificates representing such securities with
certificates of the same issue held by the
Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such

.

securities in a qualified central depositary
even though, when so deposited, such
securities may be merged and held in bulk in
the name of the nominee of such depositary
with other securities deposited therein by
another person, or to deposit or arrange for
the deposit of any securities issued by the

United States Government, or any agency or , _

instrumentality thereof, with a Federal
Reserve bank, but the books and records of
the Trustee will at all times show that all
such securities are part of the Fund;

(d) To deposit any cash in the Fund in
interest-bearing accounts maintained.or
savings certificates issued by the Trustee, in
its separate corporate capacity, or in any

.other banking institution affiliated with the

- Trustee, to the extent insured by an agency of

the Federal or State government; and

(e) To compromise or otherwise adjust all
claims in favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of
any kind that may be assessed or levied

™ against orin respect of the Fund and all

“brokerage commissions incurred by the Fund
will be paid from the Fund. All other
expenses incurred by the Trustee in
connection with the administration of this
Trust, including fees for legal services
rendered to the Trustee, the compensation of
the Trustee to the extent not paid directly by
the Grantor, and all other proper charges and

_ disbursements of the Trustee will be paid

from the Fund.

Section 10, Annual Valuation. The Trustee
will annually, at the end of the month
coincident with or preceding the anniversary
date of establishment of the Fund, furnish to
the Grantor and to the appropriate EPA
Regional Administrator a statement
confirming the value of the Trust. Any
securities in the Fund will be valued at
matket value as of no more than 30 days

_prior to the date of the statemeént. The failure
of the Grantor to object in writing to the
Trustee within 90 days after the statement
has been furnished to the Grantor and the
EPA Regional Administrator will constitute a
conclusively binding assent by the Grantor,
barring the Grantor from asserting any claim
or liability against the Trustee with respect to
miatters disclosed in the statement.

Section 11. Advice of counsel, The Trustee
may from time to time consult with counsel,
who may be counsel to the Grantor, with
respect to any question arising asto the
construction of this Agreement or any action
to be taken hereunder. The Trustee will be
fully protected, to the extent permitted by -
law, in acting upon the advice of counsel.

Section 12. Trustee Compensation. The
Trustee will be entitled to reasonable

compensation for its services as agreed upon

-in writing from time to time with the Grantor.
Section 13. Successor-Trustee. Upon the
written agreement of the Grantor, the
Trustee, and the EPA Regional Administrator,
the Trustee may resign or the Grantor may
replace the Trustee. In either event, the
Grantor will appoint a successor Trustee who
will have the same powers and duties as
those conferred upon the Trustee hereunder.
Upon acceptance of the appointment by the
successor trustee, the Trustee will assign, -
transfer and pay over to the successor trustee

. the funds and properties then constituting the

Fund. If for any reason the Grantor cannot or
does not act in the event of the resignation of
the Trustee, the Trustee may apply to a court
of competent jurisdiction for the appointment
of a successor trustee or for instructions. The
successor trustee and the date on which he
assumes administration of the trust will be
specified in writing and sent to the Grantor,
the EPA Regional Administrator, and the
present and successor trustees by certified-
mail 10 days before such change becomes

_effective. Any expenses incurred by the

Trustee as a result of any of the acts

. contemplated by this Section will be paid as -
' provided in Section 9.

Section 14. Instructions to the Trustee. All
orders, requests and instructions by the
Grantor to the Trustee will be in writing,
signed by such persons as are designated in
the attached Exhibit A or such other
designees as the Grantor may designate by
amendment to Exhibit A. The Trustee-will be
fully protected in acting without inquiry in
accordance with the Grantor's orders,
requests and instructions. All orders,
requests, and instructions by the EPA
Regional Administrator to the Trustee will be
in writing, singed by the EPA Regional
Administrators of the Regions in which the
facilities are located, and the Trustee will act
and will be fully protected in acting in
accordance with such orders, requests and
instructions. The Trustee will have the right
to assume, in the absence of written notice to
the contrary, that no event constituting a
change or a termination of the authority of
any person to act on behalf of the Grantor or
the EPA hereunder has occurred. The Trustee
will have no duty to act in the absenqe of
such orders, requests and instructions from -
the Grantor and/or the EPA, except as
provided for herein.

Section 15, Notice of Nonpayment. The
Trustee will notify the Grantor and the
appropriate EPA Regional Administrator, by
certified mail within 10 days following the
expiration of the 30-day period after the
anniversary of the establishment of the Trust,

. if no payment is received from the Grantor

during that period. After the pay-in period is
completed the Trustee is not required to send
a notice of nonpayment.

Section 16. Amendment of Agreement. This
Agreement may be amended by an
instrument in writing executed by the
Grantor, the Trustee, and the appropriate
EPA Regional Administrator, or by the
Trustee and the appropriate EPA Regional
Administrator if the Grantor ceases to exist.

Section 17. Irrevocability and Termination,
Subject to the right of the parties to amend
this Agreement as provided in Section 16, this
Trust will be irrevocable and will continue’
until terminated at the written agreement of
the Grantor, the Trustee, and the EPA
Regional Administrator, or by the Trustee
and the EPA Regional Administrator if the
Grantor ceases to exist. Upon termination of
the Trust, all remaining trust property, less
final trust administration expenses, will be
delivered to the Grantor.

Section 18. Immum'ty and Indemnification.
The Trustee will not incur personal liability
of any nature in connection with any act or
omisssjon, made in good faith, in the
administration of this Trust, or in carrying out
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any directions by the Grantor or the EPA
Regional Administrator issued in accordance
with this Agreement. The Trustee will be
indemnified and saved harmless by the
Grantor or from the Trust Fund, or both, from
and against any personal liability to which
the Trustee may be subjected by reason of -
any act or conduct in its official capacity,
including all expenses reasonably incurred in
its defense in the event the Grantor fails to
provide such defense.

Section 19. Choice of Law. This Agreement
will be administered, construed and enforced
according to the laws of the State of /State].

Section 20. Interpretation. As used in this
Agreement, words in the singular include the
plural and words in the plural include the
singular, The descriptive headings for each
Section of this agreement will not affect the
interpretation or the legal efficacy of this
Agreement.

In witness whereof the parties have caused
this Agreement to be executed by their
respective officers duly authorized and their
corporate seals to be hereunto affixed and
attested as of the date first above written.

The parties below certify that the wording of ’

this Agreement is identical to the wording
specified in 40 CFR 264.151(a)(1).
[Signature of Grantor]

By [Title]

Attest:

[Title]

[Seal]

[Signature of Trustee]

By

Attest:

[Title]

[Seal]

(2) This is an example of the
certification of acknowledgment, which
must accompany the trust agreement for
a trust fund as specifiedgn §§ 264.143(a)
and 264.145(a): -

State of

County of

On this [date], before me personally came
[owner or operator] to me known, who, being
by me duly sworn, did depose and say that
she/he resides at [address], that she/he is
[title] of [corporation], the corporation
described in and which executed the above .
instrument; that she/he knows the seal of «
said corporation; that the seal affixed to such
instrument is such corporate seal; that it was
so affixed by order of the Board of Directors
of said corporation, and that she/he signed
her/his name thereto by like order.
[Signature of Notary Public]

[Comment: As required in
§§ 264.143(a)(2) and 264.145(a)(2), the
trust agreement must be accompanied
by a formal certification of
acknowledgment. This is an example
only. State requirements may differ on
the proper content of this
acknowledgment.]

(b) A surety bond guaranteeing
payment into a closure trust fund, as
specified in § 265.143(b), must be
worded as follows, except that
instructions in brackets are to be

replaced with the relevant information
and the brackets deleted:

Financial Guarantee Bond for Closure

Date bond executed:
Effective date:
Principal: [legal name and business address}
Type of organization: [insert “individual,”

“joint venture,” “partnership,” or

“corporation”]
State of incorporation:
Surety(ies): [name(s) and business

address(es)]

EPA Identificatiori Number, name, and
address of each facility and, if more than one
facility is covered by this bond, the amount of
the penal sum for each facility:——

Total penal sum of bond: §

Know all men by these presents, That we,
the Principal and Surety(ies) hereto are firmly
bound to the U.S. Environmental Protection
Agency (hereinafter called EPA), in the above
penal sum for the payment of which we bind
ourselves, our heirs, executors,
administrators, successors, and assigns,
jointly and severally; provided that, where
the Surety(ies) are corporations acting as co-
sureties, we, the Sureties, bind ourselves in
such sum “jointly and severally” only for the
purpose of allowing a joint action or actions
against any or all of us, and for all other
purposes each Surety binds itself, jointly and
severally with the Principal, for the payment
of such sum only as is set forth opposite the
name of such Surety, but if no limit of liability
is indicated, the limit of liability shall be the
full amount of the penal sum.

Whereas, said Principal is required to have
an EPA permit or permits, or interim status,
in order to own or operate the hazardous
waste management facility(ies) identified
above, and

Whereas said Principal i$ required to
provide financial assurance for closure of the
facility(ies) as a condition of the permit(s) or
interim status, and -

. ‘Whereas said Principal shall establish a
standby trust fund as specified by 40 CFR
264.143 or 40 CFR 265.143,

Now, therefore the conditions of the
obligation are such that if the Principal shall
faithfully, for the facility(ies) identified
above, at least 60 days before the beginning
of final closure, fund the standby trust fund in
an amount equal to the penal sum,

Or, if the Principal shall fund the standby
trust fund in such an amount within 15 days
after an order to begin closure in accordance
with Subpart G of 40 CFR Parts 264 and 265 is
issued by an EPA Regional Administrator or
by a U.S. district court pursuant to Section
3008, 7002, or 7003 of the Resource ‘
Conservation and Recovery Act, as amended,
or within 15 days after a notice of termination
of the permit(s) or interim status pursuant té
40 CFR Part 124,

Or, if the Principal shall provide alternate
financial assurance as specified in 40 CFR
264.143 or 40 CFR 265.143 within 30 days after
the date notice of cancellation is received by
a Regional Administrator, then this obligation
will be null and void, otherwise it is to
vemain in full force and effect.

The Surety(ies) shall become liable on this
bond obligation only when the Principal has
failed to fulfill the conditions described
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above. Upon notification by an EPA Regional
Administrator that the Principal has failed to
perform as guaranteed by this bond, the
Surety(ies) shall place funds in the amount of
the penal sum into the standby trust fund as
directed by the EPA Regional Administrator.

The liability of the Surety(ies) shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sum of the bond, but in
no event shall the obligation of the ..~
Surety(ies) hereunder exceed the amount of
said penal sum. -

The Surety(ies) may cancel the bond by
sending written notice of cancellation to the
owner or operator and to the EPA Regional
Administrator(s) for the Region(s) in which
the facility(ies) is (are) located, provided,

. however, that cancellation cannot occur: (1)

during the 90 days beginning on the date of
receipt of the notice of cancellation by the
Regional Administrator(s) as shown on the
signed return receipt(s); or (2) while a
compliance procedure is pending, as defined
in 40 CFR 264.141 or 40 CFR 265.141.

The Principal may terminate this bond by
sending written notice to the Surety(ies),
provided, however, that no such notice shall

. become effective until the Surety(ies)

receive(s) written authorization for
termination of the bond by the Regional
Administrator(s) of the EPA Region(s) in
which the bonded facility(ies) is (are) located.
[The following paragraph is an optional rider
that may be included but is not required.]

Principal and Surety(ies) hereby agree to
adjust the penal sum of the bond yearly so
that it equals the adjusted closure cost
estimate(s), provided that the amount of the
cost estimate(s) does do not increase by more
than 20 percent in any one year, and no
decrease in the penal sum takes place
without the written permission of the
Regional Administrator(s).

In witness whereof, the Principal and
Surety(ies) have executed this Financial
Guarantee Bond and have affixed their seals
on the date set forth above.

The persons whose signatures appear
below hereby certify that they are authorized
to execute this surety bond on behalf of the
Principal and Surety(ies) and that the
wording of this surety bond is identical to the
wording specified in 40 CFR 265.151(b).
Principal *
Signature(s):

Name(s) and title(s) [typed]
Corporate seal:

Corporate Surety(ies)

Name and address:
State of incorporation:
Liability limit: $
Signature(s):
Name(s) and title(s) [typed]:
Corporate seal:

[For every co-surety, provide signature(s),
corporate seal, and other information in the
same manner as for Surety above.]

Bond premium: $

(c) A Surety bond guaranteeing
performance of closure, as specified in
§ 264.143(c), must be worded as follows,
except that the instructions in brackets
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are to be replaced with the relevant
information and the brackets deleted:

" Performance Bond for Closure

Date bond executed:

Effective date:
Principal: [legal name and business address]
Type of organization: [inser:t “individual,”
“joint venture,” "partnershlp, or
“corporation”]

State of incorporation:
Surety(ies): [name(s) and business
address(es)]

EPA Identification Number; name, address,
and adjusted closure cost estimate for each
facility: —————

Total penal sum of bond: $

Know all men by these presents, That we,

the Principal and Surety(ies) hereto are firmly
bound to the U.S. Environmental Protection
Agency (hereinafter called EPA), in the above
penal sum for the payment of which we bind
ourselves, our heirs, executors,
administrators, successors and assigns,

jointly and severally; provided that, where - ~

the Surety(ies) are corporations acting as co-
surelies, we, the Sureties, bind ourselves in
such sum “jointly and severally” only for the
purpose of allowing a joint action or actions
against any or all of us, and for all other

purposes each Surety binds itself, jointly and
severally with the the Principal, for the
payment of such sum only as is set forth
opposite the name of such Surety, butifno -
limit of liability is indicated, the limit of.
liability shall be the full amount of the penal
sum.

Whereas, sald Principal is reqlnred to have
a permit or permits from EPA in order to own
or operate the hazardous waste management
facility(ies), identified above, and

Whereas, said Principal is required to
provide financial assurance for closure of the
facility(ies) as a condition of the permit(s),
and

Whereas said Principal shall establish a
standby trust fund as specified by 40 CFR
264.143, )

Now, therefore the conditions of this
obligation are such that if the Principal shall
faithfully perform closure of the facility(ies)
identified above in accordance with the
closure plan(s) submitted to receive said
permit(s) and other requirements of said
permit(s) as such plan(s) and permit(s) may
be amended, pursuant to all applicable laws,
statutes, rules, and regulations, as such laws,
statutes, rules, and regulatons may be
amended,

Or, if the Principal shall faithfully perform

_ closure in accordance with 40 CFR 284,
Subpart G, following an order to begin
closure issued by an EPA Regional
Administrator or by a U.S. district court
pursuant to Section 3008, 7002, or 7003 of the
Resource Conservation and Recovery Act, as
amended, or following a notice of termination
of the permit pursuant to Part 124 of this
Chapter,

Or, if the Principal shail provide alternate
financial assurance as specified in 40 CFR
264.143 within 30 days of the date notice of
cancellation is received by a Regional
Administrator, then this obligation will be
null and void, otherwise it is to remain in full
force and effect,

The Surety(ies) shall become liable on this
bond obligation only when the Principal has
failed to fulfill the conditions described
above. Upon notification by an EPA Regional
Administrator that the Principal has been
found in violation of 40 CFR 264.143 in an
order made pursuant to Section 3008 of the
Resource Conservation and Recovery Act, as
amended, the Surety(ies) must place funds in
the amount of the adjusted closure cost
estimate(s) into the standby trust fund as
directed by an EPA Regional Administrator.,
Upon notification by an EPA Regional
Administrator that the Principal has been
found in violation of the closure réquirements
of 40 CFR Part 264, the Surety(ies) must either

- perform closure in accordance with the
- closure plan(s) and other permit requirements

or place the amount of the adjusted closure

-cost estimate(s) in the standby trust fund.

Upon notification by an EPA Regional
Administrator that the Principal has been
found in violation of an order to begin
closure, the Surety(ies) must either perform
closure in accordance with the closure order
or place the amount of the adjusted closure
cost estimate(s) in the standby trust fund.

The Surety(ies) hereby waives notifictition.
of amendments to the closure plan(s),

permit(s), applicable laws, statutes, rules and -

regulations and agrees that no such
amendments(s) shall in any way alleviate its
(their) obligation on this bond.

The liability of the Siirety(ies) shall not be
discharged by any payment or successon of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sum of the bond, but in
no event shall the obligation of the
Surety(ies) hereunder exceed the amount of
said penal sum.

The Surety(ies) may cancel the bond by
sending written notice of cancellation to the
owner or operator and to the EPA Regional
Administrator(s) for the Region(s) in which
the facility(ies) is (are) located, provided,

-however, that cancellation cannot occur: (1) |

during the 20 days beginning on the date of
receipt of the notice of cancellation by the
Regional Administrator(s) as shown on the
signed return recelpt[s]. or (2) while a
compliance procedure is pending, as defined
in 40 CFR 264.141.

The Principal may terminate this bond by
sending written notice to the Surety(ies),”
provided, however, that no such notice shall
become effective until the Surety(ies)

- receive(s) written authorization for
. termination of the bond by the Regional

Administrator(s) of the EPA Region(s) in
which the bonded facility(ies) is (are) located.

. [The following paragraph is an optional rider

that may be included but is not réquired.]

Principal and Surety(ies) hereby agree to
adjust the penal sum of the bond yearly so
that it equals the adjusted closure cost
estimate(s), provided that the-amount of the
cost estimate(s) does (do) not increase by
more than 20 percent in any one year, and no
dec}sease in the penal sum takes place
without the written permission of the
Regional Administrator(s).

In witness whereof, the Principal and
Surefy(ies) have executed this Performance
Bond and have affixed thelr seals-on the date
set forth above. -

The persons whose signatures appear
below hereby certify that they are authorized
to execute this surety bond on behalf of the
Principal and Surety(ies) and that the
wording of this surety bond is identical to the
wording specified in 40 CFR 264.151(c).

Principal
Signature(s):

Name(s) and title(s) [typed]:
Corporate seal:

Corporate Surety(ies)
Name and address:
State of mcorporatxon
Liabil 1ty um 3
Signature(s):

Name(s) and title(s) [typed]:

Corporate seal:

[For every co-surety, provide signature(s),
corporate seal, and other information in the
same manner as for Surety above.]

Bond premium:

. (d) A surety bond guaranteeing payment
into a post-closure trust fund, as specified in
§ 264.145(b), must be worded as follows,
except that instructions in brackets are to be
replaced by the relevant information and the
brackets deleted:

Financial Guarantee Bond for Post-Closure
Care

Date bond executed:
Effective date:
“Principal: [legal name and business address]
Type of organization: [insert "mdmdual »

“]omt venture,” “partnership,” o

“corporation”]
State of incerporation:
Surety(ies): [name(s) and business

address(es)]

EPA Identification Number, name, and
address of each facility and, if more than one
- facility Is covered by this bond, the amount of
. the penal sum for each facility:

" Total penal sum of bond: $

Know all men by these presents, That we,
the Principal and Surety(ies) hereto are firmly
bound to the U.S. Environmental Protection
Agency (hereinafter called EPA), in the above
penal sum for the payment of which we bind
ourselves, our heirs, executors,
administrators, successors, and assigns,
jointly and severally; provided that, where
the Surety(ies) are corporations acting as co-
sureties, we, the Surelies, bind ourselves in
such sum “jointly and severally” only for the
purpose of allowing a joint action or actions
against any or all of us, and for all other
purposes each Surety binds itself, jointly and
severally with the Principal, for the payment
of such sum only as is set forth opposite the
name of such Surety, but if no limit of liability
is indicated, the limit of liability shall be the
full amount of the penal sum.

Whereas, said Principal is required to have

- an EPA permit or permits, or interim status,

in order to own or operate the hazardous
waste-management facility(ies) identified
above, and )

Whereas said Principal is required to
provide financial assurance for post-closure
care of the facility(ies) as a condition of the

" permit(s) or interim status, and

Whereas said Principal shall establish a
standby trust fund as specified by 40 CFR
264.145 or 40 CFR 265.145, .
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Now, therefore the conditions of the
obligation are such that if the Principal shall
faithfully, for the facility(ies) identified
above, by the beginning of final closure, fund
the standby trust fund in an amount equal to
the penal sum,

Or, if the Principal shall fund the standby
trust fund in such an amount within 15 days
after an order to begin closure in accordance
with Subpart G of 40 CFR Parts 264 and 265 is
issued by the Regional Administrator or a
U.S. district court pursuant to Section 3008,
7002, or 7003 of the Resource Conservation
and Recovery Act, as amended, or within 15
days after a notice of termination of the
permit(s) or interim status pursuant to 40 CFR
Part 124,

Or, if the Principal shall provide alternate
financial assurance as specified in 40 CFR
264.145 or 40 CFR 265.145 within 30 days after
the date notice of cancellation is received by
a Regional Administrator, then this obligation
will be null and void, otherwise it is to
remain in full force and effect.

The Surety(ies) shall become liable on this
bond obligation only when the Principal has
failed to fulfill the conditions described
above, Upon notification by an EPA Regional
Administrator that the Principal has failed to
perform as guaranteed by this bond, the
Surety(ies) must place funds in the amount of
the penal sum into the standby trust fund as
directed by an EPA Regional Administrator.

The liability of the Surety(ies) shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sum of the bond, but in
no event shall the obligation-of the
Surety(ies) hereunder exceed the amount of
said penal sum,

The Surety(ies) may cancel the bond by
sending written notice of cancellation to the
owner or operator and to the EPA Regional
Administrator{s) for the Region(s) in which
the facility(ies) is (are) located, provided,
however, that cancellation cannof occur: (1)
during the 90 days beginning on the date of

the receipt of the notice of cancellation by the *

Regional Administrator(s) as shown on the
signed return receipt(s); or (2) while a
compliance procedure is pending, as defined
in 40 CFR 264.141 or 40 CFR 265.141.

The Principal may terminate this bond by
sending written notice to the Surety(ies),
provided, however that no such notice shall
become effective until the Surety(ies)
receive(s) written"authorization for
termination of the bond by the Regional
Administrator{s} of the EPA Region(s) in
which the bonded facility(ies) is (are) located.
[The following paragraph is an optional rider
that may be included but is not required.]

Principal and Surety(ies) hereby agree to
adjust the penal sum of the bond yearly so
that it equals the adjusted post-closure cost
eslimate(s), provided that the amount of the
cost estimate(s) does {do) not increase by
more than 20 percent in any one year, and no
decrease in the penal sum takes place
without the written permission of the
Regional Administrator(s).

In witness whereof, the Principal and
Surety(ies) have executed this Financial
Guarantee Bond and have affixed their seals
on the date set forth above,

-The persons whose signatures appear
below hereby certify that they are authorized
to execute this surety bond on behalf of the
Principal and Surety(ies) and that the
wording of this surety bond is identical to the
wording specified in 40 CFR 265.151(d).

Principal

Slgna e(s):

Name(s) and title(s) [typed]:
Corporate seal:

Corporate Surety(ies)
Name and address:

State of mcorporatlon

Liabili ty xm1t $
Si

ngaxrllxe(s] and title(s) [typed]:

Corporate seal:

[For every co-surety, provide signature(s),
corporate seal, and other information in the
same manner as for Surety above.]

Bond premium: $

(e) A surety bond guaranteeing
performance of post-closure care, as
specified in § 264.145(c), must be
worded as follows, except that the
instructions in brackets are to be
replaced with the relevant information

- and the brackets deleted:

Performance Bond for Post-Closure Care
Date bond executed:

Effective date:

Principal: [legal name and business address])
Type of organization: [insert “individual,”

“joint venture,” “partnership,” or
“corporation”]

State of incorporation:
Surety(ies): [name(s) and business
address(es)]

EPA Identification Number, name, address,
and adjusted post-closure cost estimate for
each facil;tly: —_—

Total penal sum of bond: $

Know all men by these presents, That we,
the Principal and Surety(ies) hereto are firmly
bound to the U.S. Environmental Protection
Agency (hereinafter called EPA), in the above
penal sum for the payment of which we bond
ourselves, our heirs, executors,
administrators, successors, and assigns,
jointly and severally; provided that, where
the Surety(ies) are corporations acting as co-
sureties, we, the Sureties, bind ourselves in
such sum “jointly and severally” only for the
purpose of allowing a joint action or actions
against any or all of us, and for all other
purposes each Surety binds itself, jointly and
severally with the Principal, for the payment
of such sum only as is set forth opposite the
name of such Surety, but if no limit of liability
is indicated, the limit of liability shall be the
full amount of the penal sum.

Whereas, said Principal is required to have
a permit or permits from EPA in order to own

or operate the hazardous waste management -

fatility(ies) identified above, and

‘Whereas, said Principal is required to
provide financial assurance for post-closure
care of the facility(ies) as a condition of the
permit(s), and

Whereas said Principal shall establish a
standby trust fund as specified by 40 CFR
264.145,

Now, therefore the conditions of this
obligation are such that if the Principal shall

HeinOnline -- 46 Fed. Reg. 2865 1981

faithfully perform post-closure care of the
facility(ies) identified above in accordance
with the post-closure plan(s) and other
requirements of the permit(s), as such post-
closure plan(s) and permit(s) may be
amended, pursuant to all applicable laws,
statutes, rules, and regulations, as such laws,
statutes, rules, and regulations may be
amended,

Or, if the Principal shall provide alternate
financial assurance as specified in 40 CFR
264.145 within 30 days of the date notice of
cancellation is received by a Regional
Administrator, then this obligation will be
null and void, otherwise it is to remain in full
force and effect.

The Surety(ies) shall become liable on this
bond obligation only when the Principal has
failed to fulfill the conditions described
above. Upon notification by an EPA Regional
Administrator that the Principal has been
found in violation of 40 CFR 264.145 in an
order made pursuant to Section 3008 of the
Resource Conservation and Recovery Act, as
amended, the Surety(ies) must place funds in
the amount of the adjusted post-closure cost
estimate(s) into the standby trust fund as
directed by an EPA Regional Administrator.
Upon notification by an EPA Regional
Administrator that the Principal has been
found in violation of the post-closure
requirements of 40 CFR Part 264, the
Surety(ies) must perform post-closure care in
accordance with the post-closure plan and
other requirements of the permit or place the
amount of the adjusted post-closure cost
estimate(s) into the standby trust fund.

The Surety(ies) hereby waives notification
of amendments to closure plan(s), permit(s),
applicable laws, statutes, rules and
regulations and agrees that no such
amendment(s) shall in any way alleviate its
(their) obligation on this bond.

The liability of the Surety(ies) shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sum of the bond, but in
no event shall the Surety's(ies’) obligation
hereunder exceed the amount of said penal

sum.:

The Surety(ies) may cancel the bond by
sending written notice of cancellation to the
owner or operator and to the EPA Regional
Administrator(s) for the Region(s) in which
the facility(ies) is (are) located, provided,
however, that cancellation cannot occurs (1)
during the 90 day’s beginning on the date of
receipt of the notice of cancellation by the
Regional Administrator(s) as shown on the
signed return receipt(s); or (2) while a
compliance procedure is pending, as defined
in 40 CFR 264.141. [The following paragraph
is an optional rider that may be included but
is not required.]

Principal and Surety(ies) hereby agree to
adjust the penal sum of the bond yearly so
that it equals the adjusted post-closure cost
estimate(s), provided that the amount of the
cost estimate(s} does not increase by more
than 20 percent in any one year, and no
decrease in the penal sum takes place
without the written permission of the
Regional Administrator{s).

In witness whereof, the Principal and
Surety(ies) have executed this Performance
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Bond and have affixed their seals on the date
set forth above.

The persons whose signatures appear
below hereby certify that they are authorized
to execute this surety bond on behalf of the
Principal and Surety(ies) and that the
wording of this surety bond is identical to the
wording specified in 40 CFR 264.151(e).

Principal

Signature(s):

Name(s) and title(s) [typed):
Corporate seal:

Corporate Surety(les)

Name and address:

State of mcorporatlod

Liability limit: $

Signature(s):
Name(s) and title(s) {typed]:

Corporate seal:

* [For every co-surety, provide signature(s),
corporate seal, and other information in the
same manner as for Surety above.]

Bond premium:

{f) A letter of credit as specified in
§§ 264.143(d) and 264.145(d) must be
worded as follows, except that
instructions in brackets are to be
replaced with the relevant information
and the brackets deleted: .

Irrevocable Standby Letter of Credit

[Regional Administrator]

Dear Sir or Madam: We hereby establish
our Irrevocable Letter of Credit No. in
favor of the Regional Administrator for
Region of the United States .
Environmental Protection Agency, at the
request and for the account of [owner's or
operator's name and address] up to the
aggregate amount of [in words] U.S. dollars
$-——, available upon presentation of  _

(1) your sight draft, bearing reference to
this letter of credit No. , together with .

(2) your signed statement declarmg that the
amount of the draft is payable pursuant to
regulations issued under the authority of the
Resource Conservation and Recovery Act of
1976 (“RCRA"), as amended.

The following amounts are included in the
amount of this letter of credit: [For each
facility, insert the EPA Facility Identification
Number, name and address, and the adjusted
closure and/or post-closure cost estimates, or
portions thereof, for which financial
assurance is demonstrated by this letter of
credit].

This letter of credit is effective as of [date]
and will expire on [date at least 1 year later],
but such explranon date will be
automatically extended for a period.of [at
least one year] on [date] and on each
successive expiration date, unless, at least 90
days before the current expiration date, we
notify you and [owner or operator's name] by
certified mail that we decide not to extend
the Letter of Credit beyond the current
expiration date. In the event you are so
notified, any unused portion of the credit will
be available upon presentation of your sight
draft for 90 days after the date of receipt by
you as shown on the signed return receipt or
while'a compliance procedure is pending as
defined in 40 CFR 264.141, whichever is later.

Whenever this letter of-credit is drawn on .

under and in compliance with the terms-of

this credit, we will duly honor such draft
upon presentation to us, and we will deposit
the amount of the draft promptly and directly
into the standby trust fund of [owner's or
operator's name] held in trust by [name and
address of corporate trustee]. .

I hereby certify that I am authorized to
execute this letter of credit on behalf of
lissuing instifution] and that the wording of
this letter-of credit is identical to the wording
specified in 40 CFR 264.151(f).

Attest:

[Signature and txtle of official of issuing
institution) [Date] -

This credit is subject to [insert “the most
recent edition of the Uniform Customs and
Practice for Documentary Credits, published
by the International Chamber of Commerce”,
or “the Uniform Commercial Code”].

(g) A hazardous waste facility liability
endorsement as required in § 264,147
must be worded as follows, except that
instructions in brackets are to be
replaced with the relevant information
and the brackets deleted. :

Hazardous Waste Facility anbxhty |
Endorsement

It is agreed that:

1. The certification of the policy, as proof of
financial responsibility under the provisions
of [insert § 264.147(a}{1) and/or (b)(1), 40
CFR] amends the policy to provide insurance
in accordance with the provisions of such
regulations to the extent of coverage and
limits of liability required thereby at [list EPA
Identification Number, name, and address for
each facility]. Within the limits of liability
provided it is understood that no condition,
provision, stipulation, or limitation contained
in the policy, or any other endorsement
thereon or violation thereof, or of this
endorsement, by the insured, shall relieve the
Company from liability hereunder or from the
payment of any such final judgement,
irrespective of the financial responsibility or
lack thereof or insolvency or bankruptcy of

.~ the insured. However, all terms, conditions,

and limitations in the policy to which this
endorsement is attached are to remain in full
force and effect as binding between the
insured and the Company, and the insured
agrees to reimburse the Company for any
payment made by the Company on account
of any accident, claim, or suit involving a
breach of the terms of the policy, and for any
payment that the Company would not have
been obligated to make under the provisions
of the pohcy except for the agreement
contained in the endorsement. .

2. Whenever requested by the Regional
Administrator, the company agrees td-furnish
to the Regional Administrator a duplicate
original of said policy and all endorsements
thereon.

8. This endorsement may not be canceled
without cancellation of the policy to which it
is attached. Such cancellation may only be

. effected by the Company or the insured

giving sixty (60) days’ notice in writing to the
Regional Administrator, such sixty (60) days’
notice to commence to run from the date the

- notice is actually received by the Regional

Administrator.
4, Notwithstanding any other provision of
this policy, if this endorsement or policy is on
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a claims-made basis, cancellation or
termination may not be effected within 120
days of any fire, explosion, or unplanned
sudden or nonsudden release of hazardous
waste or hazardous waste constituents to air,
soil, surface water, or ground water. - .

Attached to and forming part of policy No.
issued by [name of Company], herein
called the Company, of [address of Company]
to [name of insured] of [address]. Dated

at this. day

of- , 19 . - ’
Countersigned by —, authorized

Company representative.

Subpart I-—-Use and Management of
Containers

§ 264.170 Applicability.

The regulations in this Subpart apply
to owners and operators of all
hazardous waste facilities that store
containers of hazardous waste, except
as § 264.1 provides otherwise.

[Comment: Under § 261.7 and
§ 261.33(c), if a hazardous waste is
emptied from a container the residue
remaining in the container is not
considered a hazardous waste if the
container is *empty” as defined in
§ 261.7. In that event, management of the
container is exempt from the
requirements of this Subpart.] -

§ 264,171 Condition of contalners.

If a container holding hazardous
waste is not in good condition (e.g.,
severe rusting, apparent structural

- defects) or if it begins to leak, the owner

or operator must transfer the hazardous
waste from this container to a container
that is in good condition or manage the
waste in some ‘other way that complies

. with the requirements of this Part.

§264.172 Compatibility of waste with
containers.

The owner or operator mustuse a
container made of or lined with
materials ‘which will not react with, and
are otherwise compauble with, the
hazardous waste to be stored, so that
the ability of the container to contain
the waste is not impaired.

§264.173 Management of containers,

(a) A container holding hazardous
waste must always be closed during
storage, except when it is necessary to
add or remove waste, -

"{b) A cortainer holding hazardous
waste must not be opened, handled, or
stored in a manner which may rupture
the container or cause it to leak.

[Comment: Reuse of containers in
transportation is governed by U.S.

" Department of Transportation

regulations including those set forth in

.49 CFR 173.28.] 1
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§264.174 Inspections.

At least weekly, the owner or
operator must inspect areas where
containers are stored, looking for
leaking containers and for deterioration
of containers and the containment
system caused by corrosion or other
factors.

[Comment: See §§ 264.15(c) and
264.171 for remedial action required if
deterioration or leaks are detected.]

§264.175 Containment,

(a) Container storage areas must have
a containment system that is capable of
collecting and holding spills, leaks, and
precipitation. The containment system
must:

(1) Have a base underlying the
containers which is free of cracks or
gaps and is sufficiently impervious to
contain leaks, spills, and accumulated
rainfall until the collected material is
detected and removed;

(2) Be designed for efficient drainage
so that standing liquid does not remain
on the base longer than one hour after a
leakage or precipitation event unless the
containers are elevated or i some other
manner are protected from contact with
accumulated liquids; and

(3) Have sufficient capacity to contain
10% of the volume of containers or the
volume of the largest container,
whichever is greater.

(b) Run-on into the containment
system must be prevented, unless the
Regional Administrator waives this
requirement in the permit after
determining that the collection system
has sufficient excess capacity in
addition to that required in paragraph
(a)(3) of this Section to accommodate
any run-on which might enter the
system.

(c) Spilled or leaked waste and
accumulated precipitation must be
removed from the sump or collection
area in as timely a manner as is
necessary to prevent overflow of the
collection system.

[Comment: If the collected material is
a hazardous waste under Part 261 of this
Chapter, it must be managed as a
hazardous waste in accordance with all
applicable requirements of Parts 262-266
of this Chapter. If the collected material
is discharged through a point source to
waters of the United States, it is subject
to the requirements of Section 402 of the
Clean Water Act, as amended.}

§ 264.176 Special requirements for
ignitabie or reactive waste.

Containers holding ignitable or
reactive waste must be located at least
15 meters (50 feet) from the facility’s
property line,

[Comment: See § 264.17(a) for
additional requirements.]

§264.177 Special requirements for
incompatible wastes.

(a) Incompatible wastes, or
incompatible wastes and materials (see
Appendix V for examples), must not be
placed in the same container, unless
§ 264.17(b) is complied with.

(b) Hazardous waste must not be
placed in an unwashed container that
previously held an incompatible waste
or material. :

[Comment: As required by § 264.13,
the waste analysis plan must include
analyses needed to comply with
§ 264.177. Also, § 264.17(c) requires
wastes analyses, trial tests or other
documentation to assure compliance
with § 264.17(b). As required by § 264.73,
the owner or operator must place the
results of each waste analysis and trial
test, and any documented information,
in the operating record of the facility.]

(c) A storage container holding a
hazardous waste that is incompatible
with any waste or other materials stored
nearby in other containers, piles, open
tanks, or surface impoundments must be
separated from the other materials or
protected from them by means of a dike,
berm, wall, or other device.

[Comment: The purpose of this
Section is to prevent fires, explosions,
gaseous emission, leaching, or other
discharge of hazardous waste or
hazardous waste constituents which -
could result from the mixing of
incompatible wastes or materials if
containers break or leak.]

§264.178 Closure.

At closure, all hazardous waste and
hazardous waste residues must be
removed from the containment system.
Remaining containers, liners, bases, and
soil containing or contaminated with
hazardous waste or hazardous waste
residues must be decontaminated or
removed.

[Comment: At closure, as throughout
the operating period, unless the owner
or operator can demonstrate in
accordance with § 261.3(d) of this
Chapter that the solid waste removed
from the containment system is not a
hazardous waste, the owner or operator
becomes a generator of hazardous waste
and must manage it in accordance with
all applicable requirements of Parts 262-
266 of this Chapter).

Subpart J—Tanks

§264.190 Appiicability.

(a) The regulations in this Subpart
apply to owners and operators of
facilities that use tanks to treat or store
hazardous waste, except as § 264.1 and
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paragraph (b) of this Section provide
otherwise;

(b) The regulations in this Subpart do
not apply to facilities that treat or store
hazardous waste in covered
underground tanks that cannot be
entered for inspection.

§264.191 Design of tanks.

(a) Tanks must have sufficient shell
strength and, for closed tanks, pressure
controls (e.g., vents) to assure that they
do not collapse or rupture. The Regional
Administrator will review the design of
the tanks, including the foundation,
structural support, seams and pressure
controls, The Regional Administrator
shall require that a minimum shell
thickness be maintained at all times to
ensure sufficient shell strength. Factors
to be considered in establishing
minimum thickness include the width,
height, and materials of construction of
the tank, and the specific gravity of the
waste which will be placed in the tank.
In reviewing the design of the tank and
establishing a minimum thickness, the
Regional Administrator shall rely upon
appropriate industrial design standards
and other available information.

[Comment: Design standards for
certain types of tanks are published by
the American Petroleum Institute,
Underwriter’s Laboratories, the
American Concrete Institute, and
several other organizations.]

§264.192 General operating requirements.

‘(a) Wastes and other materials (e.g.,
treatment reagents) which are
incompatible with the material of
construction of the tank must not be
placed in the tank unless the tank is
protected from accelerated corrosion,
erosion or abrasion through the use of:

(1) An inner liner or coating which is
compatible with the waste or material
and which is free of leaks, cracks, holes
or other deterioration; or

(2) Alternative means of protection
(e.g., cathodic protection or corrosion
inhibitors).

(b) The owner or operator must use
appropriate controls and practices to

" prevent overfilling. These must include:

(1) Controls to prevent overfilling (e.g.,
waste feed cutoff system or by-pass
system to a standby tank); and

(2) For uncovered tanks, maintenance
of sufficient freeboard to prevent
overtopping by wave or wind action or
by precipitation,

§264.193 [Reserved]

§264.194 Inspections.
(a) The owner or operator must
inspect:
- (1) Overfilling control equipment (e.g.,
waste feed cut-off systems and by-pass
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systems) at least once each operating
day to ensure that it is in good working
order;

(2) Data gathered from monitoring
equipment (e.g.,, pressure and
temperature gauges) where present, at

least once each operating day to ensure

that the tank is being operated
according to its design;

_ (3) For uncovered tanks, the level of
waste in the tank, at least once each
-operating day, to ensure compliance -
with § 264.192(b)(2);

(4) The construction materials of the
above-ground portions of the tank, at
least weekly to detect corrosion or
erosion and leaking of fixtures and
seams; and -

(5) The area immediately surrounding
the tank, at least weekly, to detect
obvious signs of leakage (e.g., wet spots
or dead vegetation).

(b) As part of the inspection schedu]‘e
required in § 264.15(b) and in addition to
the specific requirements of paragraph
(a) of this Section, the owner or operator
must develop a schedule and procedure
for assessing the condition of the tank.
The schedule and procedure must be
adequate to detect cracks, leaks,
corrosion or erosion which may lead to
cracks or leaks, or wall thinning to less

_ that the thickness required under
§ 264.191. Procedures for emptying a
tank to allow entry and inspection of the
interior must be established when
necessary to detect corrosion or erosion
of the tank sides and bottom. The

frequency of these assessments must be

based on the material of construction of

the tank, type of corrosion or erosion

~ protection used, rate of corrosion or

" erosion observed during previous-

. inspections, and the characteristics of
the waste being treated or stored.

(c) As part of the contingency plan
required under Subpart D of Part 264,
the owner or operator must specify the -
procedures he intends to use to respond
to tank spills or leakage, including
procedures and timing for expeditious
removal of leaked or spilled waste and
repair of the tank.

[Comment: As required in § 264.15(c),
the owner or operator must remedy any
leak, crack, or wall thinning in violation
of § 264.191, or equipment or process -
malfunction in violation of § 264.192,
which he discovers during inspection.
See 29 CFR § 1910.94(d}(11) for
Occupational Safety and Health
Administration requirements relating to
entry of tanks for inspection.]

§§ 264.195-264.196 [Reserved]

§ 264.197 Closure.

At closure, all hazardous waste and
hazardous waste residues must be

‘removed from tanks, discharge control
" equipment, and discharge confinement

structures.

[Comment: At closure, as throughout
the operating period, unless the owner
or operator can demonstrate in
accordance with § 261.3(d) of this
Ghapter that the solid waste removed
from his tank is not a hazardous waste,
the owner or operator becomes a
generator of hazardous waste and must
manage it in accordance withall
applicable requirements of Parts 262-266
of this Chapter.]

§ 264.198 Special requirements for
ignitable or reactive wastes.

(a) Ignitable or reactive waste must
not be placed in a tank unless:

(1) The waste is treated, rendered, or
mixed before or immediately after
placement in the tank so that (i) the
resulting waste, mixture, or dissolution
of material no longer meets the
definition of ignitable or reactive waste
under §§ 261.21 or 261.23 of this
Chapter, and (ii) § 264.17(b) is complied
with; or

(2) The waste is stored or treated in
such a'way that it is protected from any
material or conditions which may cause
the waste to ignite or react; or

(3) The tank is used solely for -
emergencies.

(b) The owner or operator of a facility
which treats or stores ignitable or

-reactive waste in covered tanks must -~

comply with the National Fire Protection
Association’s (NFPA's) buffer zone’
requirements for tanks, contained in
Tables 2-1 through 2-6 of the
“Flammable and Combusiible Code—
1977".

[Comment: As required by § 264.13,
the waste analysis plan must include
analyses needed to comply with
§ 264.198. Section 264.17(a) contains
additional requirements for ignitable
and reactive wastes. Also, § 264.17(c)
requires waste analysis, trial tests, or
other documentation to ensure
compliance with § 264.17(b). As required
by § 264.73, the owner or operator must _
place the results of each waste analysis
and trial test, and any documented
information, in the operating record of
the facility.}

§ 264.199 Special requirements for
incompatibie wastes.

(a) Incompatible wastes, or
incompatible wastes and materials,
must not be placed in the same tank,
unless § 264.17(b) is complied with.

{(b) Hazardous waste must not be
placed in an unwashed tank which
previously held an mcompatlble waste
or material, unless § 264. 17[b] is
comphed with. -
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[Comment: As required by § 264.13,
the waste analysis plan must include
analyses needed to comply with
§ 264.199. Also, § 264.17(c) requires
waste analyses, trial tests, or other
documentation to ensure compliance
with § 264.17(b). Asrequired by § 264.73,
the owner or operator must place the -
results of each waste analysis and trial
test, and any documented information,
in the operating record of the facility.]

Subpart K—Surface Impoundments

§264.220 Applicability. - :

The regulations in this Subpart apply
to owners and operators of facilities that
use surface impoundments to treat or
store hazardous waste, except as § 264.1
provides otherwise.

[Comment: This Subpart currently
applies only to surface impoundments
that are used for storage or treatment of
hazardous waste and are designed and
operated to prevent discharge into the
land and ground water, and the surface
water (except discharges authorized by
an NPDES permit issued pursuant to
Section 402 of the Clean Water Act, as
amended). The Agency intends to
supplement this regulation to address
other types of surface impoundments
including impoundments that are not
designed and operated to prevent
discharge and impoundments that are
closed with wastes left in place. Until
additional regulations are promulgated,
all surface impoundments which are
authorized by permit'must comply with
this Subpart ]

§ 264.221 General design requ:rements.

(a) A surface impoundment must be
designed to provide:

(1) At least 60 centimeters (2 feet) of
freeboard; or

(2) An amount of freeboard other than
60 centimeters based on documentation,
acceptable to the Regional
Administrator, that the specified amount
of freeboard will prevent overtopping.

- [Comment; The amount of freeboard
approved by the Regional Administrator
shall be specified in-the permit.]

(b) A surface impoundment must be
designed so that any flow of waste into
the impoundment can be immediately
shut off in the event of overtopping or
liner failure.

(c) A surface impoundment must be

" designed to prevent discharge into the
-land and ground water, and to surface °

water (except discharges authorized by
an NPDES permit) during the life of the
impoundment by use of a containment
system which complies with § 264.223.

- [Comment: The Regional
Administrator shall include the design of
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the containment system as a term and
condition of the permit.]

(d) Dikes must be designed with
sufficient structural integrity to prevent
massive failure without dependence on
any liner system included in the surface
impqundment design. ]

(e) A leachate detection, collection,
and removal system must be designed
so that liquid will flow freely from the
collection system to prevent the creation
of pressure head within the collection
system in excess of that necessary to
cause the liquid to flow freely.

§ 264.222 General operating requirements.

(a) A surface impoundment must be
operated to prevent any overtopping due
to wind and wave action, overfilling
precipitation, or any combination
thereof.

(b) A surface impoundment must be
operated to maintain at least the amount
of freeboard specified by the Regional
Administrator in the permit.

(c) A leachate detection, collection,
and removal system installed to comply
with § 264.223(b) must be operated so
that leachate flows freely from the
collection system and is removed as it
accumulates or with sufficient frequency
to prevent backwater within the
collection system.

(d) Earthen dikes must be kept free of:

(1) Perennial woody plants with root
systems which could displace the
earthen materials upon, which the
structural integrity of the dike is
dependent; and .

(2) Burrowing mammals which could
remove earthen materials upon which
the structural integrity of the dike is
dependent or create leaks through
burrows in the dike.

(e) Run-on must be diverted away
from a surface impoundment.

§264.223 Containment systems.

(a) Earthen dikes must have a
protective cover, such as grass, shale, or
rock, to minimize wind and water
erosion and to preserve the structural
integrity of the dike.

(b) A liner system designed to prevent
discharge into the land during the life of
the surface impoundment must:

(1)(i) Be constructed with a highly
impermeable liner system in contact
with the waste which will prevent
discharge of the waste or leachate
through the liner(s) during the life of the
surface impoundment based on the
liner(s) thickness, the saturated
permeability of the liner(s) and the
pressure head or waste orleachate to
which the liner(s) will be exposed; and

[Comment: The liner system in contact
with the waste (i.e., the top liner system)

includes any protective cover over the
liner(s).] .

(i) A leachate detection, collection,
and removal system beneath the liner(s)
in contact with the waste to detect,
contain, collect, and remove any
discharge from the liner system in
contact with the waste; and

[Comment: A highly impermeable
liner beneath the drainage layer (i.e., the
bottom liner) is a necessary part of a
leachate detection, collection, and
removal system.]

(2) Be constructed above the water
table to ensure the detection of any
discharge of waste or leachate through
the liner system in contact with the
waste; prevent the discharge of ground
water to the leachate detection,
collection, and removal system; and to
protect the structural integrity of the
liner(s).

[Comment: The ground water table
may be controlled to comply with this
requirement.]

(c) A containment system must have a
containment life equal to or greater than
the life of the surface impoundment.

[Comment: See “Landiill and Surface.
Impoundment Performance Evaluation”,
EPA, SW/869, September 1980 for
methods to evaluate the containment life
and effectiveness of a containment
system.}

(d) Liner systems must be constructed:

(1) Of materials which have
appropriate chemical properties and
strength and of sufficient thickness to
prevent failure due to pressure head,
physical contact with the waste or
leachate to which they are exposed,
climatic conditions, and the stress of
installation; and

(2) On a foundation capable of
providing support to the liner(s) and
resistance to pressure head above the
liner(s] to prevent failure of the liner(s)
due to settlement or compression.

[Comment: See “Lining of Waste

Impoundment and Disposal Facilities”,_ .

EPA /870, September 1980 for data and
discussions of liner system materials,
design, construction, operation, and
maintenance.]

§ 264.224-§ 264.225 [Reserved]

§264.226 Inspections and testing.

(a) (1) During construction or
installation, liner systems must be
inspected for uniformity, damage, and
imperfections (e.g. holes, cracks, thin
spots, and foreign materials).

‘(2) Earth material liner systems must
be tested for compaction density, -
moisture content, and permeability after
placement.

(3) Manufactured liner materials (e.g.
membranes, sheets, and coatings) must
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be inspected to ensure tight seams and
joints and the absence of tears or
blisters.

(b) The owner or operator must
inspect: -

(1) A surface impoundment which
contains free liquids at least once each
operating day to ensure compliance with

- § 264.222(a), (b) and (c), and to detect

any leaks or other failures of the
impoundment.

(2) Each surface impoundment,
including dikes, berms, and vegetation
surrounding the dike, at least once a
week and after storms to detect any
evidence of br potential for leaks from
the impoundment, erosion of dikes, and
to ensure compliance with § 264.222(d).

[Comment: As required by § 264.15(c),
the owner or operator must remedy any
deterioration or malfunction found.]

(c) The structural integrity of any dike,
including that portion of any dike which
provides freeboard, must be certified
against massive failure by a qualified
engineer prior to the issuance or
reissuance of a permit; or if the
impoundment is not in service, prior to
being placed in service and after
construction or prior to being returned to
service.

(1) In certifying the structual integrity
of the dike it must be established that
the dike will withstand:

(i) The stress of the pressure head of
liquids placed into the impoundment;

(ii) The weakening effect of earth
materials being scoured due to leakage
from the impoundment through and
under the dike without relying on any
liner system; and

(iii) The weakening effect of earth
materials being scoured due to leakage
from the impoundment through and
under the dike assuming leaks develop
in the liner system.

§ 264.227 Containment system repairs;
contingency plans.

(a) Whenever there is any indication
of a podsible failure of the containment
system, that-system must be inspected
in accordance with the provisions of the
containment system evaluation and
repair plan required by paragraph (d) of
this Section. Indications of possible
failure of the containment system
include at least an unplanned and non- ,
sudden drop in liquid level in the
impoundment, liquid detected in the
leachate detection system, evidence of
leakage or the potential for leakage in
the dike, erosion of the dike, apparent or
potential deterioration of the liner(s)
based on observation or test samples of

" the liner materials, any mishandling of

wastes placed in the impoundment, and
foreign objects in the impoundment.
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{b) Whenever there is a positive
indication of a failure of the
containment system, the impoundment
must be removed from service.
Indications of positive failure of the
containment system include an
unplanned sudden drop in liquid level in
the impoundment, waste detected in the
leachate detection system, active
leakage through the dike, or a breach
(e.g., a hole, tear, crack, or separatlon] in
the liner system.

(c) If the surface unpoundment must

" be removed from service as required by
" paragraph (b) of this Section, the owner
or operator must:

(1) Immediately shut off the flow of or
stop the addition of wastes into the .
impoundment;

(2) Immediately contain any leakage
which has occured or is occurring;

(3) Immediately cause the leak to be
stopped; and -

(4) If the leak cannot be stopped by
any other means, empty the '
impoundment.

[Comment: See § 264.56(j) for
recordkeeping and reporting
requrrements ]

(d) As part of the contingency plan
required in Subpart D, the owner or
operator must specify:

(1) A procedure for complying with
the requiremnerits of paragraph (c) of
this Section; and

{2) A containment system evaluation
and repair plan describing testing and
monitoring techniques; procedures to be
followed to evaluate the integrity of the
containment system in the event of a
possible failure; a schedule of actions to
be taken'in the event of a possible
failure;-and a description of the repair
techniques to be used in the event of
leakage due to containment system
failure or deterioration whichdoes not
require the impoundment to be removed
from service,

(e) No_surface nnpoundment that has
been removed from service in
accordance with paragraph (b) of this
Section may be restored to service
unless:

(1) The containment system has been
repaired; and

(2) The containment system has been
certified by a qualified engineer as
meeting the design specifications
approved in the permit.

(f) A surface impoundment that has
been removed from service in
accordance with paragraph {b) of this
Section and that is not being repaired
must be closed in accordance with-

§ 264.228.

[Comment: All wastes removed from
the impoundment must be managed as a
hazardous waste in compliance with all
applicable requirements of Parts 262-266

+

_+of this Chapter. Any point source

discharge to waters of the United States
is subject to the requirements of Section
402 of the Clean Water Act, as
amended. Spills may be subject to
Section 311 of that Act.]

§ 264.228 Closure.
At closure, all hazardous waste and

_hazardous waste residues must be

removed from the impoundment. Any
component of the containment system or
any appurtenant structures-or equipment
(e.g...discharge platforms and pipes, and
baffles, skimmers, aerators, or other .
equipment) containing or contaminated
with hazardous waste or hazardous
waste residues must be decontaminated
or removed.

[Comment: At closure, as throughout

" the operating period, unless the owner
. or operator can demonstrate in

accordance with § 261.3(d) of this
Chapter that the solid waste removed
from the surface impoundment is not a
hazardous waste, the owner or operator
becomes a generator of hazardous waste
and must manage it in accordance with
all applicable requirements of Parts 262-
266 of this Chapter.]

§264.229 Special requirements for
fgnitable or reactive waste.

Igmtable or reactive waste must not

" be placed in a surface impoundment, ‘
~ unless:

(a) The waste is treated, rendered, or
mixed before or immediately after

. placement in the impoundment so that:

(1) The resulting waste, mixture, or
dissolution of material no longer meets
the definition of ignitable or reactive
waste under §§ 261.21 or 261. 23 of this
Chapter; and

(2) § 264.17(b) is-complied with; or

{b) The waste is managed in such a
way that it is protected from any
material or conditions which may cause
it to ignite-or react; or

(c) The surface impoundment is used
solely for emergencies.

[Comment: As required by § 264.13,
the waste analysis plan must include
analyses needed to comply with
§ 264.229. Also, § 264.17(c) requires
waste analyses, trial tests, or other
documentation to assure compliance

with § 264.17(b). As required by § 264.73, -

the owner or operator must place the-
results of each waste analysis and trial
test, and any documented information,
in the operating record of the facility.]

§264.230 Special requirements for

_incompatible wastes.

Incompatible wastes, or incompatible
wastes and materials (see Appendrx v
for examples] must not be placed in the
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same surface impoundment, unless
§ 264.17(b) is complied with.
[Comment: As required by § 264.13,
the waste analysis plan must include
analyses needed to comply with
§ 264.230. Also, § 264.17(c) requires
waste analyses, trial tests, or other
documentation to assure compliance
with § 264.17(b). As required by § 264.73,
the owner or operator must place the
results of each waste analysis and trial
test, and any documented information,
in the operating record of the facility.]

Subpart L—Waste Piles

§264.250 Applicability.

The regulations of this Subpart apply
to owners and operators of facilities that
store or treat hazardous waste in piles,
except as § 264.1 provides otherwise. -

[Comment: This Subpart currently
applies only to waste piles that are used
for storage or treatment of hazardous
waste and are designed and operated to
prevent discharge into the land, surface
water, and ground - water. The Agency
intends to supplement this regulation to
address other types of waste piles
including piles that are not designed and
operated to prevent discharge and piles
that are closed with waste left in place.

. Until additional regulations are

promulgated, all waste piles that are

. authorized by permit must comply w:th

this Subpart.]

§264.251 General design requirements..

{a) A waste pile must be designed to
control dispersal of the waste by wind,
where necessary, or by water erosion.

{b) A waste pile must be designed to
prevent discharge into the land, surface
water, or ground water during the life of
the pile by use of d containment system
which complies with § 264.253.

§264.252 General operating requirements.

(a) The Regional Administrator shall
specify control practices (e.g., cover or
frequent wetting) where necessary to
ensure that wind dispersal of hazardous
waste from piles is controlled.

{b) Run-on must be diverted away
from a waste pile.

(c) Leachate and run-off from a waste
pile must be collected and controlled.

[Comment: If the collected leachate or
run-off is a hazardous waste under Part
261 of this Chapter, it must be managed
as a hazardous waste in accordance’
with all applicable requirements of Parts
262-266 of this Chapter. If collected
leachate or run-off is discharged through
a point source to waters of the United
States, it is subject to the requirements
of Section 402 of the Clean Water Act,
as:amended.] -
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§ 264.253 Containment systems.

(a) A containment system must be
designed, constructed, maintained, and
operated to prevent discharge into the
land, surface water, or ground water
during the life of the waste pile. The
system must consist of

{1) A leachate and run-off collection
and control system; and either

(2) A base underlying and in contact
with the waste pile that is made of a
liner (or liners) which will prevent
discharge into the land, surface water,
or ground water during the life of the
pile based on the liner(s) thickness, the
permeability of the liner(s), and the
characteristics of the waste or leachate
to which the liner(s) will be exposed.
The liner(s) must be of sufficient
strength and thickness to prevent failure
due to puncture, cracking, tearing, or
other physical damage from equipment
used to place waste in or on the pile, or
to clean and expose the liner surface for
inspection; or :

(3) A base as in paragraph (a)(2) of
this Section, except that the liner(s)
need not be of sufficient strength and
thickness to prevent failure due to
physical damage from equipment used
to clean and expose the liner surface for
inspection, and a leachate detection, -
collection, and removal system beneath
the base to detect, contain, collect, and
remove any discharge from the base.
The leachate detection, collection, and
removal system must be placed above
the water table to ensure the detection
of any discharge through the base; to
prevent the discharge of ground water
into the leachate detection, collection,
and removal system; and to protect the
structural integrity of the base.

[Comment: A highly impermeable
liner beneath the drainage layer is a
Tecessary part of a leachate detection,
collection, and removal system. The
ground water table may be controlled to
comply with this requirement.}

(b} A waste pile base must be
constructed;

(1) Of materials that have appropriate
chemical properties and strength and of
sufficient thickness to prevent failure-
due to pressure of and physical contact
with the waste to which they are
exposed, climatic conditions, and the
stress of installation; and

(2) On a foundation capable of
providing support to the liner(s) and to
loads placed or moving above the
liner(s) to prevent failure of the liner(s)
due to settlement or compression.

(c) A containment system must be
protected from plant growth which could
puncture any component of the system.

(d) A containment system must have a
containment life equal to or greater than
the life of the pile.

[Comment: See “Landfill and Surface
Impoundment Performance Evaluation”,
EPA, SW/869, September 1980 for
methods to evaluate the containment life
and effectiveness of a liner system. See
“Lining of Waste Impoundment and
Disposal Facilities”,"EPA /870,
September 1980 for data and discussions
of liner system materials, design,
construction, operation, and
maintenance.]

§ 264.254 Inspections and testing.

(a) During construction or installation
of the waste pile base:

(1) Liner systems must be inspected
for uniformity, damage, and
imperfections (e.g., holes, cracks, thin
spots, and foreign materials); and

(2) Manufactured liner materials (e.g.,
membranes, sheets, and coatings) must
be inspected to ensure tight seams and
joints and the absence of tears or
blisters.

§ 264.255 Containment system repairs;
contingency plans.

(a) Whenever there is any indication
of a possible failure of the containment
system, that system must be inspected
in accordance with the provisions of the
containment system evaluation and
repair plan required by paragraph (d) of
this Section. Indications of possible
failure of the containment system
include liquid detected in the leachate
detection system (where applicable),
evidence of leakage or the potential for
leakage in the base, erosion of the base,
or apparent or potential deterioration of
the liner(s) based on observation or test
samples of the liner materials.

(b) Whenever there is a positive
indication of a failure of the
containment system, the waste pile must

. be removed from service. Indications of

positive failure of the containment
system include waste detected in the
leachate detection system (where
applicable), or a breach (e.g., a hole,
tear, crack, or separation) in the base.

(c) If the waste pile must be removed
from service as required by paragraph *
(b) of this Section, the owner or operator
must:

(1) Immediately stop adding wastes to
the pile;

(2) Immediately contain any leakage
which has or is occuring;

(3) Immediately cause the leak to be
stoppped; and

(4) If the leak cannot be stopped by -
any other means, remove the waste from
the base.

[Comment: See § 264.56(j) for
recordkeeping and reporting
requirements.] |
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(d) As part of the contingency plan
required in Subpart D, the owner or .
operator must specify:

(1) A procedure for complying with
the requirements of paragraph (c) of this
Section; and

(2) A containment system evaluation
and repair plan describing testing and
monitoring techniques; procedures to be
followed to evaluate the integrity of the
containment system in the event of a
possible failure; a schedule of actions to
be taken in the event of a possible
failure; and a description of the repair
techniques to be used in the event of
leakage due to containment system
failure or deterioration which does not
require the waste pile to be removed
from service.

(e) No waste pile that has been
removed from service in accordance
with paragraph (b) of this Section may
be restored to service unless:

(1) The containment system has been
repaired; and

(2) The containment system has been
certified by a qualified engineer as
meeting the design specifications
approved in the permit.

(f) A waste pile that has been
removed from service in accordance
with paragraph (b) of this Section and
that is not being repaired must be closed
in accordance with § 264.258,

[Comment: All wastes removed from
the waste pile must be managed as a
hazardous waste in compliance with all
applicable requirements of Parts 262-266
of this Chapter. Any point source
discharge to waters of the United States
is subject to the requirements of Section
402 of the Clean Water Act, as
amended.]

§ 264.256 Special requirements for
ignitable or reactive waste.

(a) Ignitable or reactive waste must
not be placed in a pile, unless:

(1) Addition of the waste to an
existing pile (i) results in the waste or
mixture no longer meeting the definition
of ignitable or reactive waste under
§§ 261.21 or 261.23 of this Chapter, and
(ii) complies with § 264.17(b); or

(2) The waste is managed in such a
way that it is protected from any
material or conditions which may cause
it to ignite or react.

[Comment: As required by § 264.13,
the waste analysis plan must include
analyses needed to comply with
§ 264.256. Also, § 264.17(c) requires
waste apalyses, trial tests, or other
documentation to assure compliance
with § 264.17(b). As required by § 264.73,
the owner or operator must place the
results of each waste analysis and trial
test, and any documented information,
in the operating record of the facility.]
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§ 264.257 Special requ:rements for
incompatible wastes.

(a) Incompatible wastes, or
incompatible wastes and materials (see
Appendix V for examples), must not be
‘placed in the same pile, unless
§ 264.17(b) is complied with.

(b) A pile of hazardous waste that is
incompatible with any waste or other

.material stored nearby in other
containers, piles, open tanks, or surface
impoundments must be separated from
the other materials, or protected from
them by means of a dike, berm, wall, or

_other device.

(Comment: The purpose of this is to
prevent fires, explosions, gaseous
emissions, leaching, or other discharge
which could result from the contact or
mixing of incompatible wastes or
materials.]

{c) Hazardous waste must not be piled .

on the same base where incompatible
wastes or materials were previously
piled, unless the base has been
decontaminated sufficiently to ensure
compliance with §264.17(b).

[Comment: As required by § 264.13,
the waste analysis plan must include
analyses needed to comply with
§ 264.257. Also, § 264.17(c) requires
waste analyses, trial tests, or other
documentation to agsure compliance .
with § 264.17(b). As required by § 264.73,
the owner or operator must place the
results of each waste analysis and trial
tests, and any documented information,
in the operating record of the facility.]

§264.258 Closure.

At closure, all hazardous waste and
hazardous waste residues must be
removed from the pile. Any component
of the containment system containing or
contaminated with.hazardous waste or

“hazardous waste residues must be
decontaminated ‘or removed.

[Comment: At closure, as throughout
the operating period, unless the owner
or operator can demonstrate in
accordance with § 261.3(d) of this
Chapter that the solid waste removed
from the waste pile is not a hazardous
waste, the owner or operator becomes a
generator of hazardous waste and must
manage it in accordance with all |
applicable requirements of Parts 262—
266 of this Chapter.]

f. In Part 264, Appendices III and IV
are reserved and new Appendices V and
VI are added to read as follows: these
Appendices are issued as interim final
rules:

Appendix V—Examples of Potentially
Incompatible Waste

Many hazardous wastes, when mixed with
other waste or materials at a hazardous

-

waste facility, can produce effects which are
harmful to human health and the

environment, such as (1) heat or pressure, (2)

fire or explosion, (3) violent reaction, (4) toxic

dusts, mists, fumes, or gases, or (5) flammable
fumes or gases.

Below are examples of potentially
incompatible wastes, waste components, and
materials, along with the harmful
consequences which result from mlxmg
materials in one group with materials in
another group. The list is intended as a guide
to owners or operators of treatment, storage,
and disposal facilities, and to enforcement
and permit granting officials, to indicate the
need for special precautions when managing
these potentially incompatible waste
materials or components.

This list is not intended to be exhaustive.
An owner or operator must, as the
regulations require, adequately analyze his
wastes so that he can avoid creating
uncontrolled substances or reactions of the
type listed below, whether they are listed .
below or not. ]

It is possible for potentially incompatible
wastes to be mixed in a way that precludes a
reaction (e.g., adding acid to water rather
than water to acid) or that neutralizes them
(e.g., a strong acid mixed with a strong base),

- or that controls substances produced (e.g., by

generating flammable gases in a closed tank
equipped so that ignition cannot occur, and
burning the gases in an incinerator).

In the lists below, the mixing of a Group A
material with a Group B material may have
the potential consequence as noted.
Group1-A '

Acetylene sludge

Alkaline caustic liquids

Alkaline cleaner

Alkaline corrosive liquids

Alkaline corrosive battery fluid

Caustic wastewater

Lime sludge and other corrosive alkalies
Lime wastewater

. Lime and water

Spent caustic
Group 1-B
Acid sludge
Acid and water
Battery acid
Chemical cleaners
Electrolyte, acid
Etching acid liquid or solvent
Pickling liquor and other corrosive acids
Spent acid
Spent mixed acid
Spent sulfuric acid
Potential consequences: Heat generation;
violent reaction.

Group 2-A

Aluminum

Beryllium

Calcium

Lithium

Magnesium

Potassium

Sodium

Zinc powder -

Other reactive metals and metal hydrides
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e

Group 2-B

Any waste in Group 1—A or
1-B - )
Potential consequences: Fire or explosion;

generation of flammable hydrogen gas.

-

* Group 3-A

Alcohols
W_ater

Group 3-B

Any concentrated waste in Groups 1-A or 1-

B .

Calcium

Lithium

Metal hydrides

Potassium -

S0.Cl;, SOCl., PCl;, CH.SiCl,

Other water-reactive waste -
Potential consequences: Fire, explosion, or

" heat generation; generation of flammable or

toxic gases. 4

Group 4-A

Alcohols

Aldehydes

Halogenated hydrocarbons

Nitrated hydrocarbons

Unsaturated hydrocarbons

Other reactive organic compounds and
solvents

Group 4-B
Concentrated Group 1-A or 1-B wastes

. Group 2-A wastes

Potential consequences: Fire, explosion, or
violent reaction.

Group 5-A .
Spent cyanide and sulfide solutions

Group 5-B

Group 1-B wastes

Potential consequences: Generation of
toxic hydrogen cyanide or hydrogen sulfide
gas. ’

Group 6-A

Chlorates

Chlorine

Chlorites -
Chromic acid
Hypochlorites
Nitrates

Nitric acid, fuming
Perchlorates
Permanganates
Peroxides

Other strong oxidizers

Group 6-B

Acetic acid and other organic acids

Concentrated mineral acids

Group 2-A wastes

Group 4-A wastes

Other flammable and combustible wastes
Potential consequences: Fire, explosion, or

violent reaction.

Source: “Law, Regulations, and Guidelines
for Handling of Hazardous Waste.”
California Department of Health, February
1975.
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Appendix VI.—Political Jurisdictions ! in Rabun Union ) Louisiana
Which Compliance With § 264.18(a) Must Be  Richmond Walker
None
Demonstrated Rockdale Walton
Screven Warren
Alabama Stephens Washington Mai
None - Talaferro White aine
Jask * Towns Whitfield All
Alaska Treutlen Wilkes : -
Aleutian Islands Kodiak e -
Anchorage Lynn Canal-Icy Straits Hawaii Maryland
Bethel Palmer-Wasilla-Talkeena  pawaii Maui
Bristol Bay Seward H(amwoalxl:lu aut None
Cordova-Valdez Sitka
Fairbanks-Fort Yukon =~ Wade Hampton . Idaho Massachusetts
Juneau Wrangell Petersburg . ’
Kenai-Cook Inlet Yukon-Kuskokwim Bannock Franklin . Al
Ketchikan-Prince of Bear Lake Fremont
Wales Bingham Jefferson
. Bonneville Madison Michigan
Arizona Caribou Oneida None '
Cochise Greeslee Cassia Power
Graham Yuma Clark Teton
Tlinoi - Minnesota
Arkansas Illinois None
Arkansas - Lonoke Alexander Lawrence
B :
Clay Mississippi C(}):rlgtian ﬁ:gg:(ﬁ:n e e
Clel::ume Mgnfoe Clark Marion Mississippi
Crglghead Ph}]hps Clay Massac None
Crittenden Poinsett Clinton Monroe
g';’tss g:-ﬂk . Coles Montgomery . . _
Gl:eg:e Raar:lc-!l:lf Crawford Moultrie Missouri
Independence Sharp I()Iuml‘]:erland gen'y Bollinger * Pemiscot
Izard St. Franci oug as ope Butler Perry
zar . Francis . Edgar Pulaski irard
Jackson Stone Edwards Randolf Cape Girardeaun Reynolds
Lawrence White Effineham Richland Carter : Ripley
Lee Woodruff Fa n%!e Sali Crawford Scott
. . yete ‘ aline Dent Shannon
California Franklin Shelby Dunklin St. Charles
All Gallatin St. Clair Franklin St;a Genevieve
Hamilton Union Howell St i-'rancois
Colorado Hardin Wabash Iron St. Louis
Archuleta Mineral Jackson Washington Jefferson St. Louis City
Conejos . Rio Grande a?fp er xvvﬁ'ytne Madison Stoddard
Hinsdale Saguache _grs‘::;on Wiliizmson Mississippi Texas
5 ’ New Madrid Washington
ul Connecticut Johnson ) Oregon Wayne
. Indiana
Delaware Montana
Gibson ' Sullivan -
None Knox Vanderburgh Beaverhead Mgagher
Florida Posey . Broadwater Missoula
R Cascade Park
None Deer Lodge Powell
Georgia lowa Flathead i Sanders
. Fremont Page Gallatin Silver Bow
Banks Glascock Mills - Granite Stillwater
Barrow Gilmer Jefferson Sweet Grass
gﬂﬂow gm‘don ' Kansas Lake Teton
Bglzr::h ) G:Siix:leett Anderson Lyon Ihf“g.s and Clark . Wheatland
Burke Habersham Atchison Marshall adison
Candler Hall Brown ’ Miami
Catoosa Hsncock Coffey Morris Nebraska
Chatham Hart . Doniphan . Nemaha Cass Sarpy
Chattooga Jackson Douglas Osage Gage Ctoe
Cherokee Jasper Franklin Pottawatomie Jefferson Nemaha
Clarke Jefferson Geary Riley Johnson Pawnee
Cobb Jenkins Jackson Shawnee Lancaster - Richardson
Columbia Johnson - Jefferson Wabaunsee
Dade Lincoln Johnson Washington Nevada
Dawson Lumpkin Leavenworth Wyandotte All
De Kall} . Madison . Linn
Eﬂ"mgh m McDuffie New Hampshire
Elbert Morgan : Kentucky Al P
gmanuel Murray Ballard Hickman
annin Newton Bell Letcher
Floyd Oconee Caldwell Livingston New Jersey
Forsyth Oglethorpe Calloway Lyon Bergen Morris
Franklin Pickens Carlisle Marshall Essex Passaic
Fulton Putnam Crittenden McCracken . Hudson Somerset
Fulton Trigg Hunterdon Sussex
'These include counties, city-county Graves Union MF(;CE" Union
consolidations, independent cities, and, in the case Harlan - Webster Middlesex Warren
Henderson . Monmouth

of Alaska, election districts.
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New Mexico Pennsylvania ’ Washington
Bernalillo Santa Fe - < Berks Monroe - Chelan - Mason
Catron Sierra Bucks Montgomery Clallam Okanogan
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265.146 Use of a mechanism for financial
assurance of both closure and post-
closure care.

265.147 Liability requirements.

265.148 Incapacity of institutions issuing
letters of credit, surety bonds, or
insurance policies.

265.149 Applicability of State financial
requirements.

265.150 State assumption of responsibility.

265.151 Wording of the instruments.

. b.Revise Subpart G to read as
follows; sections 265.112, 265.113,
265.117, and 265.118 are issued as
amended interim final rules:

Subpart G—Closure and Post-Closure

§265.110 Applicability.

Except as § 265.1 provides otherwise;

(a) Sections 265.111-265.115 (which
concern closure) apply to the owners
and operators of all hazardous waste
management facilities; and

(b) Sections 265.117-265.120 {which
concern post-closure care) apply to the
owners and operators of all hazardous
waste disposal facilities,

§ 265.111 Closure performance standard.

The owner or operator must close his
facility in a manner that:

(a) Minimizes the need for further
maintenance, and

(b) Controls, minimizes or eliminates,
to the extent necessary to protect human
health and the environment, post-
closure escape of hazardous waste,
hazardous waste constituents, leachate,
contaminated rainfall, or waste
decomposition products to the ground or
surface waters or to the atmosphere.

§265.112 Closure plan; amendment of
plan.

(a) By May 18, 1981, the owner or
operator must have a written closure
plan. He must keep a copy of the closure
plan and all revisions to the plan at the
facility until closure is completed and
certified in accordance with § 265.115.
This plan must identify the steps
necessary to completely or partially
close the facility at any point during its
intended operating life and to
completely close the facility at the end
of its intended operating life. The
closure plan must include, at least:

(1) A description of how and when the
facility will be partially closed, if
applicable, and finally closed. The
description must identify the maximum
extent of the operation which will be
unclosed during the life of the facility,
and how the requirements of §§ 265.111,
265.113, 265.114, and 265.115 and the
applicable closure requirements of
§§ 265.197, 265.228, 265.280, 265.310,
265.351, 265.381, and 265.404 will be met;

(2) An estimate of the maximum
inventory of wastes in storage and in
treatment at any time during the life of
the facility;

(3) A description of the steps needed
to decontaminate facility equipment
during closure; and

(4) An estimate of the expected year
of closure and a schedule for final
closure. The schedule must include, at a
minimum, the total time required to
close the facility and the time required
for intervening closure activities which
will allow tracking of the progress of
closure. (For example, in the case of a
landfill, estimates of the time required to
treat and dispose of all waste inventory
and of the time required to place a final
cover must be included.)

(b) The owner or operator may amend
his closure plan at any time during the
active life of the facility. (The active life
of the facility is that period during which
wastes are periodically received.) The
owner or.operator must amend the plan
whenever changes in operating plans or
facility design affect the closure plan, or
whenever there is a change in the
expected year of closure of the facility.
The plan must be amended within 60
days of the changes.

(c) The owner or operator must submit
his closure plan to the Regional
Administrator at least 180 days before
the date he expects to begin closure. The
owner or operator must submit his
closure plan to the Regional
Administrator no later than 15 days
after:

(1) termination of interim status
{except when a permit is issued to the
facility simultaneously with termination
of interim status; or

(2) issuance of a judicial decree or
compliance order under Section 3008 of
RCRA to cease receiving wastes or
clese. .

[Comment: The date when closure
commences should be within 30 days
after the date on which the owner or
operator expects to receive the final
volume of wastes.]

(d) The Regional Administrator will
provide the owner or operator and the
public, through a newspaper notice, the
opportunity to submit written comments
on the plan and request modifications of
the plan within 30 days of the date of
the notice. He will also, in response to a
request or at his own discretion, hold a
public hearing whenever such a hearing
might clarify one or more issues
concerning a closure plan. The Regional
Administrator will give public notice of
the hearing at least 30 days before it
occurs. (Public notice of the hearing may
be given at the same time as notice of
the opportunity for the public to submit
written comments, and the two notices
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may be combined.) The Regional
Administrator will approve, modify, or
disapprove the plan within 90 days of its
receipt. If the Regional Administrator
does not approve the plan, the owner or
operator must modify the plan or submit
a new plan for approval within 30 days.
The Regional Administrator will
approve or modify this plan in writing
‘within 60 days. If the Regional
Administrator modifies the plan, this
modified plan becomes the approved
closure plan. The Regional
Administrator’s decision must assure
that thie approved closure plan is
consistent with §§ 265.111, 265.113,
265.114, and 265.115 and the applicable
requirements of §§ 265.197, 265.228,
265.280, 265.310, 265.351, 265.381 and
265.404. A copy of this modified plan
must be mailed to the owner or operator.
If the owner or operator plans to begin
closure before November 19, 1981 he
must submit the closure plan by May 19,
1961, - -

§ 265.113 Closure; time aliowed for
closure.

(a) Within 90 days after receiving the
final volume of hazardous wastes, or 90
days after approval of the closure plan,
if that is later, the owner or operator
must treat, remove from the site, or
dispose of on-site all hazardous wastes
in accordance with the approved closure
plan. The Regional Administrator may
approve a longer period using the
procedures under § 265.112(d) if the
owner or operator demonstrates that:

{1)(i) The activities required to comply
with this paragraph will, of necessity,
take him longer than 90 days to
complete; or

(ii)(A) The facility has the capacity to
veceive additional wastes;

(B) There is a reasonable likelihood
that a person other than the owner or
operator will recommence operation of
the site; and

(C) Closure of the facility would be
incompatible with continued operation
of the site; and

(2) He has taken and will continue to
take all steps to prevent threats. to
human health and the environment.

(b) The owner or operator must
complete closure activities in
accordance with the approved closure
plan and within 180 days after receiving
the final volume of wastes or 180 days
after approval of the closure plan, if that
is later. The Regional Administrator may
approve a longer closure period using
the procedures under § 265.112(c) if the
owner or operator demonstrates that:

(1)(i) The closure activities will, of
necessity, take him longer than 180 days
to complete; or
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(ii)(A) The facility has the capacity to-
receive additional waste; i

(B) There is a reasonable likelihood
that a person other than the owneror -
operator will recommence operation of
the site;

{C) Closure of the facility would be
incompatible with continued operation
of the site; and

(2) He has taken and will continue to .
take all steps to prevent threats to -
human health and the environment from
the unclosed but inactive facility.

[Comment: Under paragraphs (a)(1)(ii)
and (b)(1)(ii), of this Section, if operation
of the facility is recommenced, the
Regional Administrator may defer
completion of closure activities until the
new operation is terminated.

§ 265.114 Disposal or decontamination of
equipment,

When closure is completed, all facility
equipment and structures must have
been properly disposed of, or
decontaminated by removing all
hazardous waste and residues.

§265.115 Certification of closure.

When closure is completed, the owner
or operator must submit to the Regional
Administrator certification both by the
owner or operator and by an
independent registered professional
engineer that the facility has been
closed in accordance with the
specifications in the approved closure
plan.

§ 265.116 [Reserved]

§ 265.117 Post-closure care and useof ~
property.

(a) Post-closure care must continue for
30 years after the date of completing
closure and must consist of at least the
following:

(1) Ground-water monitoring and
reporting in accordance with the
requirements of Subpart F, and

(2) Maintenance of monitoring and
waste containment systems as specified

. in §§ 265.91, 265.223, 265.228, 265.280,

and 265.310, where applicable.

(b) The Regional Administrator may
require continuation of any of -the
security requirements of § 265.14 for 30
years after the date closure has been
completed when:

(1) Wastes may remain exposed after
completion of closure; or

(2) Access by the public or domestic
livestock may pose a hazard to human
health.

In extending any of these requlrements
the Regional Administrator will use the
procedures of § 265.118(c).

(c) Post-closure use of property on or
in which hazardous wastes remain after
closure must never be allowed to disturb

the integrity of the final cover, liner(s),”
or any other components of any -
containment system, or the function of
the facility’s monitoring systems, unless
the owner or operator can demonstrate
to the Regional Administrator, either in
the post-closure plan or by petition,

* through the procedures in § 265.118(c} or

(f), as appropriate, that the disturbance:

(1) Is necessary to the proposed use of
the property, and will not increase the
potential hazard to human health or the
environment; or

(2 Is necessary toreduce a threat to
human health or the environment.

(d) All post-closure care activities
must be performed in dccordance with
the provisions of the approved post-
closure plan as specified in § 265.118.

§265.118 Post-closure plan, amendment
of plan.

(a) By May 19, 1981, the owner or
operator of a disposal facility must have
a written post-closure plan, He must
keep a copy of the post-closure plan and
all revisions to the plan at the facility -
until the post-closure care period begins.
The post-closure plan must identify the
activities which will be carried on after
closure and the frequency of these
activities, and include at least:

(1) A description-of the planned
ground-water monitoring activities and
frequencies at which they will be
performed to comply with Subpart F
during the post-closure period;

(2) A description of the planned
maintenance activities and frequencies
at which they will be performed to
ensure:

(i)} The integrity of the cap and final
cover or other containment structures as
specified in §§ 265.223, 265.228, 265:280,
and 265.310, where applicable; and

(ii) The function of the facility
monitoring equipment as specified in -
§ 265.91; and

.(8) The name, address, and phone
number of the person or office to contact
about the disposal facility during the
post-closure care period. This person or
office must keep an updated post-
closure plan during the post-closure care
period. -

(b) The owner or operator may amend
his post-closure plan at any time during
the active life of the disposal facility.
The owner or operator must amend his
plan any time changes in operating °
plans or facility design, or events which
occur during the active life of the
facility, affect his post-closure plan, The
plan must be amended within 60 days
after the changes or events occur.

(c) The owner or operator of a
disposal facility must submit his post-
closure plan to the Regional -
Administrator at least 180 days before
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the date he expects to begin closure. The
date when he “expects to begin closure”
should be immediately after the date on
which he expects to receive the final
volume of wastes. The owner or
operator must submit his closure plan to
the Regional Administrator no later than
15 days after:

(1) Termination of interim status
(except when a permit is issued to the
facility simultaneously with termination
of interim status); or

(2) issuance of a judicial decree or
compliance order under Section 3008 of
RCRA to cease receiving wastes or’
close.

[Comment: The date when closure
commences should be.within 30 days
after the date on which the owner or
operator expects fo receive the final
volume of wastes.]

(d) The Regional Administrator will

provide the owner or operator and the

public through a newspaper notice the
opportunity to submit written comments
on the plan and request modifications of
the plan including modification of the 30
year post-closure period required in

§ 265.117 within 30 days of the date of
the notice. He may also, in response to a
request or at his own discretion, hold a
public hearing whenever a hearing might
clarify one or more issues concerning
the post-closure plan. The Regional
Administrator will give the public notice

- of the hearing at least 30 days before it

occurs. {Public notice of the hearing may
be given at the same time as notice of
the opportunity for written public
comments, and the two notices may be
combined.} The Regional Administrator

~ will approve, modify, or disapprove the

plan within 90 days of its receipt. If the
Regional Administrator does not
approve the plan, the owner or operator
must modify the plan or submit a new
plan for approval within 30 days. The
Regional Administrator will approve or
modify this plan in writing within 60
days. If the Regional Administrator
modifies the plan, this modified plan
becomes the approved post-closure
plan. The Regional Administrator must
base his decision upon the criteria
required of petitions under paragraph
(£)(1)(i) of this Section. A copy of this
modified plan must be mailed to the
owner or operator. If an owner or
operator plans to begin closure before
November 19, 1981, he must submit the
post-closure plan by May 19, 1981.

(e) The owner or operator may amend
his post-closure plan during the post-
closure care period. The owner or
operator must amend his plan any time
changes in monitoring or maintenance
plans or events which occur during the
post-closure care period affect the post-

_closure plan. The owner or operator
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must petition the Regional
Administrator within 60 days of the
changes or events, under the procedures
of paragraph (f) of this section, to allow
the plan to be modified.

(f) The post-closure plan (or period)
may be modified during the post-closure
care period or at the end of the post-
closure care period in either of the
following two ways:

(1) The owner or operator or any
member of the public may petition the

‘Regional Administrator to extend or

reduce the post-closure care period
based on cause, or alter the
requirements of the post-closure care
period based on cause.

(i) The petition must include evidence
demonstrating that: |

(A) The secure nature of the facility
makes the post-closure care
requirement(s) unnecessary or supports
reduction of the post-closure care period
specified in the current post-closure plan
(e.g., leachate or groundwater
monitoring results, characteristics of the
waste, application of advanced
technology, or alternative disposal,
treatment, or re-use techniques indicate
that the facility is secure}, or

(B) The requested extension in the
post-closure care period or alteration of
post-closure care requirements is
necessary to prevent threats to human
health and the environment.

(ii) These petitions will be considered
by the Regional Administrator only
when they present new and relevant
information not previously considered
by the Regional Administrator.
Whenever the Regional Administrator is
considering a petition, he will provide
the owner or operator and the public,-
through a newspaper notice, the
opportunity to submit written comments
within 30 days of the date of the notice.
He will alsg, in response to a request or
at his own discretion, hold a public
hearing whenever a hearing might
clarify one or more issues concerning
the post-closure plan. The Regional
Administrator will give the public notice
of the hearing at least 30 days before it
occurs. (Public notice of the hearing may
be given at the same time as notice of
the opportunity for written public
comments, and the two notices may be
combined.} After considering the
comments, he will issue a final
determination, based upon the criteria
set forth in subparagraph (1).

(iii) If the Regional Administrator
denies the petition, he will send the
petitioner a brief written response giving
a reason for the denial.

(2) The Regional Administrator may
tentatively decide to modify the post-
closure plan if he deems it necessary to
prevent threats to human health and the

environment. He may propose to extend
or reduce the post-closure care period
based on cause or alter the requirements
of the post-closure care period based on
cause.

(i) The Regional Administrator will
provide the owner or operator and the
affected public, through a newspaper
notice, the opportunity to submit written
comments within 30 days of the date of
the notice and the opportunity for a
public hearing as in subparagraph
(a)(1)(ii) of this Section. After
considering the comments, he will issue
a final determination.

(ii) The Regional Administrator will

-base his final determination upon the

same criteria as required for petitions
under paragraph (f)(1)(i) of this Section.

[Comment: A modification of the post-
closure plan may include where
appropriate the temporary suspension
rather than permanent deletion of one or
more post-closure care requirements, At
the end of the specified period of
suspension, the Regional Administrator
would then determine whether the
requirement(s}) should be permanently
discontinued or reinstated to prevent
threats to human health and the
environment.]

§ 265.119 Notice to local land authority.

Within 80 days after closure is
completed, the owner or operator of a
disposal facility must submit to the local
land authority and to the Regional
Administrator a survey plat indicating
the location and dimensions of landfill
cells or other disposal areas with
respect to permanently surveyed
benchmarks. This plat must be prepared
and certified by a professional land
surveyor. The plat filed with the local
land authority must contain a note,
prominently displayed, which states the
owner's or operator’s obligation to
restrict disturbance of the site as
specified in § 265.117(c).-In addition, the
owner or operator must submit to the
Regional Administrator and to the local
land authority a record of the type,

-location, and quantity of hazardous

wastes disposed of within each cell or
area of the facility. The owner or
operator must identify the type, location,
and quantity of hazardous wastes
disposed of within each cell or area of
the facility. For wastes disposed of
before these regulations were
promulgated, the owner or operator

‘must identify the type, location, and

quantity of the wastes to the best of his
knowledge and in accordance with any
records he has kept.

§265.120 Notice in deed to property.

The owner of the property on which a
disposal facility is located must record,
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in accordance with State law, a notation
on the deed to the facility property—or
on some other instrument which is
normally examined during title search—
that will in perpetuity notify any
potential purchaser of the property that:
(1) the land has been used to manage
hazardous waste, and (2) its use is
restricted under § 265.117(c).

c. Revise Subpart H to read as
follows; except for §§ 265.140, 265.142
and 265.144, all Sections are issued as
interim final rules:

Subpart H—Financial Requirements

§ 265.140 Applicabllity.

(a) The requirements of §§ 265.142,
265.143, and 265.146-151 apply to owners .
and operators of all hazardous waste
facilities, except as provided otherwise
in this section or in § 265.1.

(b) The requirements of §§ 265.144

_and 265.145 apply only to owners and

operators of disposal facilities.

(c) States and the Federal Government
are exempt from the requirements of this
Subpart.

§265.141 Definitions.

(a) When used in this Subpart, the
following terms have the meanings given
below: :

“Compliance procedure” means any
proceedings instituted pursuant to
RCRA or regulations issued under
authority of RCRA which seeks to
require compliance or which is in the
nature of an enforcement action or an
action to cure a violation. A compliance
procedure includes a compliance order
or notice of intention to terminate a
permit or interim status pursuant to
Section 3008 of RCRA or Part 124 of this
Chapter, or an applicatign in the United
States district court for appropriate

« relief pursuant to Sections 3008, 7002, or

7003 of RCRA. For the purposes of this
Subpart, a.compliance procedure is
considered to be pending from the time
an order or notice of intent to terminate
is issued or judicial proceedings are
begun until the Regional Administrator
notifies the owner or operator in writing
that the violation has been corrected or
that the procedure has been withdrawn
or discontinued.

“Standby trust fund” means a trust
fund which must be established by an -
owner or operator who obtains a letter
of credit or surety bond as specified in
these regulations. The institution issuing
the letter of credit or surety bond will
deposit into the standby trust fund any
drawings by the Regional Administrator
on the credit or bond.

(b) The following terms are used in
the liability requirements. The
definitions suggest what EPA believes
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are the common meanings of the terms
as they are generally used in the
insurance industry; the definitions are
not intended to limit the meanings in a
way that conflicts with general usage.

“Claims-made policy” means an
insurance policy that provides coverage
for an occurrence if a claim is filed
during the term of the policy.

“Legal defense costs” means any

 expenses that an insurer incurs in

defending against claims of third parties

. brought under the terms and conditions

'

of an insurance policy.

“Nonsudden accident” means an
unforeseen and unexpected occurrence
which takes place over time and
involves continuous or repeated
exposure,

“Occurrence” means an accident,
including continuous or repeated

" exposure to conditions, which results in

bodily injury or property damage which
the owner or operator neither expected
nor intended to occur.

“Sudden accident” means an ‘
unforeseen and unexpected occurrence
which is not continuous or repeated in
nature.

§ 265.142 Cost estimate for facility
closure.

‘(a) On May 19, 1981, each facility
owner or operator must have a written
estimate of the costs of closing the
facility in accordance with the
requirements in §§ 265.111-265.115 and
applicable closure requirements in
§§ 265.197, 265.228, 265.280, 265.310,
265.351, 265.381, and 265.404. The owner
or operator must keep this estimate, and
all subsequent estimates required in this
Section, at the facility. The estimate
must equal the cost of closure at the
point in the facility’s operating life when
the extent and manner of its operation -
would make closure the most expensive,
as indicated by its closure plan (see
§ 265.112 (a)).

[Comment: For example, the closure
cost estimate for a particular landfill
may be for the cost of-closure when its
active disposal operations extend over
20 acres, if at all other times these
operations extend over less than 20
acres. The estimate would not include
costs of partial closures that the closure
plan schedules before or after thetime
of maximum closure cost.]

(b) The owner or operator must
prepare a new closure cost estimate

. whenever a change in the closure plan

affects the cost of closure.

(c) On each anniversary of the
effective date of these regulations, the
owner or operator must adjust the latest
closure cost estimate using an inflation
factor derived from the annual Implicit
Price Deflator for Gross National .

Product as published by the U.S.
Department of Commerce’in its Survey
of Current Business. The inflation factor
must be calculated by dividing the latest
published annual Deflator by the
Deflator for the previous year. The result
is the inflation factor. The adjusted
closure cost estimate must equal the
latest closure cost estimate (see

" paragraph (b) of this Section) times the

inflation factor. >

[Comment: The following is a sample~
calculation of the adjusted closure cost
estimate: Assume that the latest closure

_ cost estimate for a facility is $50,000, the

latest published annual Deflator.is
152.05, and the annual Deflator for the
previous year is 141.70. The Deflators
may be rounded to the nearest whole
number. Dividing 152 by 142 gives the
inflation factor, 1.07. Multiply $50,000 by
1.07 for a product of $53,500—the
adjusted closure cost estimate.]

§265.143 Financial assurance for facility
closure.

- By the effective date of these
regulations, an owner or operator of
each facility must establish financial
assurance for closure of the facility. He

. must choose from among the following

-options:

(a) Closure trust fund. (1)' An owner or
operator may satisfy the requirements of -
this Section by establishing a closure
trust fund which conforms to the
requirements of this paragraph and by
sending an originally signed duplicate of
the trust agreement to the Regional
Administrator by certified mail. The
trustee must be a bank or other financial
institution which has the authority to act
as a trustee and whose trust operations
are regulated and examined by a
Federal or State agency.

(2) The wording of the trust agreement
must be identical to the wording
specified in § 265.151(a)(1) and the trust
agreement must be accompanied by a

_formal certification of acknowledgment
(for an example, see § 265.151{a)(2)).

'(3) Payments to the trust fund must be
made annually by the owner or operator
over the remaining operating life of the
facility as estimated in the closure plan
(8 265.112(a)) or over the 20 years
beginning with the effective date of
these regulations, whichever period is
shorter; this period is hereafter referred
to as the “pay-in period.” The payments
to the closure trust fund must be made
as follows:

(i) The first payment must be made by

_ the effective date of these regulations,
_ except as provided in paragraph (a)(5) of

this Section. The first payment must be
at least equal to the closure cost
estimate (see § 265.142), except as
provided in paragraph (f) of this Section,

‘

divided by the number of years in the
pay-in period. .

(ii) Subsequent payments must be ~
made no later than 30 days after each
anniversary date of the first payment.
The amount of each subsequent .
payment must be determined by
performing the following calculation: -
Next payment==ACE—CV/Y
where ACE is the adjusted closure cost
estimate, CV is the current value of the
trust fund, and Y is the number of years
remaining in the pay-in period.

[Comment: The following is a sample
calculation of subsequent payments:
Assume that the adjusted closure cost
estimate is $50,000, the current value of
the trust fund is $35,000 and there are 3
years remaining in the pay-in period.
Subtract $35,000 from $50,000, leaving
$15,000. Divide $15,000 by 3. The result,
$5,000, is the amount of the next
payment to the trust fund. All amounts
may be rounded to the nearest dollar.]

(4) The owner or operator may
accelerate payments into the trust fund
or he may deposit the full amount of the
closure cost estimate at the time the |
fund is established. However, he must
maintain the value of thé fund at no less
than the value the fund would have if
annual payments were made as |,
specified in paragraph (a)(3) of this
Section.

(5) If the owner or operator -
establishes a closure trust fund after
having initially used one or more
alternate mechanisms specified in this
Section, his first payment muiist be at
least the amount that the fund would
have contained if the trust fund were
established and annual payments made
as specified in paragraph (a)(3) of this
Section.

(6) After the pay-in period is
completed, whenever the adjusted
closure cost estimate changes the owner -
or operator must compare the new
estimate with the trustee’s most recent
annual valuation of the trust fund |
{described in Section 10 of the trust
agreement). If the value of the fund is
less than the amount of the new
estimate, the owner or operator must,
within 60 days of the change in the cost
estimate, deposit a sufficient amount
into the fund so that its value after
payment at least equals the amount of
the new estimate, or obtain other
financial assurance as specified in this
Section to cover the difference.

(7) If the value of the trust fund is
greater than the total amount of the
adjusted closure cost estimate, the
owner or operator may submit a written
request to the Regional Administrator

-for release of the amount in excess of
the adjusted closure cost estimate.

=
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{8) In an owner or operator substitutes
other financial assurance as specified in
this Section for all or part of the trust
fund, he may submit a written request to
the Regional Administrator for release
of the amount in the trust fund which is
greater than the amount required as a
result of such substitution.

(9) Within 60 days after receiving a
request from the owner or operator for
release of funds as specified in
paragraphs (a)(7) or (8) of this Section,
the Regional Administrator will instruct
the trustee to release to the owner or
operator such funds as the Regional
Administrator specifies in writing.

{10) After beginning final closure, an
owner or operator or any other person
authorized to perform closure may
request reimbursement for closure
expenditures by submitting itemized
bills to the Regional Administrator.
Within 60 days after receiving bills for
closure activities, the Regional
Administrator will instruct the trustee to
make reimbursements in those amounts
as the Regional Administrator specifies
in writing, if the Regional Administrator
determines that the closure expenditures
are in accordance with the closure plan
or otherwise justified.

[Comment: Ordinarily, the Regional
Administrator will approve
reimbursements only up to 80 percent of
the value of the closure trust fund; the
remaining 20 percent will be returned to
the owner or operator or reimbursed to
any other person authorized to perform
closure upon satisfactory certification of
closure as noted in paragraph (h) of this
Section.]

(11) The Regional Administrator will
agree to termination of the trust when:

(i} The owner or operator substitutes
alternate financial assurance for closure
- ag specified in this Section, or

(ii) The Regional Administrator
notifies the owner or operator, in
accordance with paragraph (h] of this
Sectiomn, that he is no longer required by
this Section to maintain financial
assurance for closure of the facility.

(b) Surety bond guaranteeing payment
Into a closure trust fund. (1) An owner
or operator may satisfy the requirements
of this Section by obtaining a surety
bond which conforms to the
requirements of this paragraph and by
having the bond delivered to the
Regional Administrator by certified
mail. The surety company issuing the
bond must, at a minimum, be among
those listed as acceptable sureties on
Federal bonds in Circular 570 of the U.S.
Department of the Treasury.

[Comment: Circular 570 is published
in the Federal Register annually on July
1; interim changes in the Circular are
also published in the Federal Register.}

{2) The wording of the surety bond
must be identical to the wording
specified in § 265.151(b).

{3) The owner or operator who uses a
surety bond to satisfy the requirements
of this Section must also establish a
standby trust fund by the time the bond
is obtained. Under the terms of the
surety bond, all payments made
thereunder will be deposited into the
standby trust fund. This trust fund must
meet the requirements specified in
paragraph (a) of this Section, except
that:

(i) An originally signed duplicate of
the trust agreement must be delivered to
the Regional Administrator with the
surety bond; and

(ii) After a nominal initial payment
agreed upon between the trustee and the
ownmer or operator, payments as
specified in paragraph (a) of this Section
are not required until the standby trust
fund is funded pursuant to the
requirements of this paragraph,

{4) The bond must guarantee that the
owner or operator will:’

(i) Fund the standby trust fund in an
amount equal to the penal sum of the
bond at least 60 days prior to the
expected date of the Beginning of finaI
closure of the facility; or

(ii) Fund the standby trust fund in an
amount equal to the penal sum within 15
days after an order to begin closure in
accordance with Subpart G of this Part
is issued by the Regional Administrator
or by a U.S, district court pursuant to
Section 3008, 7002, or 7003 of RCRA, or
within 15 days afterissuance of a notice
of termination of interim status pursuant
to Part 124 of this Chapter; or

(iii) Provide alternate financial
assurance as specified in this Section
within 30 days after receipt by the
Regional Administrator of a notice of
cancellatior of the bond from the surety.

(5) The surety will become liable on
the bond obligation when the owner or
operator fails to perform as guaranteed
by the bond.

(6) The penal sum of the bond must be
in ar amount at least equal to the
amount of the adjusted closure cost
estimate (see § 265.142), except as
provided in paragraph (f) of this Section.

(7} Whenever the adjusted closure
cost estimate increases to an amount
greater than the penal sum of the bond,
the owner or operatar must, within 60
days after the increase, cause the penal
sum of the bond to be increased to an
amount at least equal to the new
estimate or obtain other financial
assurance, as specified in this Section,
to cover the increase. Whenever the
adjusted closure cost estimate
decreases, the penal sum may be
reduced to the amount of the new
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estimate following written approval by
the Regional Administrator. Notice of an
increase or decrease in the penal sum
must be sent to the Regional
Administrator by certified mail within
60 days after the change.

{8) The bond shall remain in force
unless the surety sends written notice of
cancellation by certified mail to the
owner or operator-and to the Regional
Administrator. Cancellation cannot

. occur, however:

(i) During the 90 days beginning on the
date of receipt of the notice of
cancellation by the Regional
Administrator as shown on the signed

-return receipt; or

(ii) While a compliance procedure is
pending, as defined in § 265.141.

(9) The surety bond no longer satisfies
the requirements of this paragraph
subsequent to the receipt by the
Regional Administrator of a notice of
cancellation of the surety bond. Upon
receipt of such notice the Regional
Administrator will issue a compliance
order pursuant to Section 3008 of RCRA
unfess the owner or operator has
demonstrated alternate financial
assurance as specified in this Section. In
the event the owner or operator does not
correct the violation by demonstrating
such alternate financial assurance
within 30 days after issuance of the
compliance order, the Regional
Administrator may direct the surety to
place the penal sum of the:-bond in the
standby trust fund.

(10) The owner or operator may
cancel the bond if the Regional
Administrator has given prior written
consent based on receipt of evidence of
alternate financial assurance as
specified in this Section.

(11) The Regional Administrator will
notify the surety when the owner or
operator funds the standby trust fund in
the amount guaranteed by the surety
bond or if he provides alternate
financial assurance as specified in this
Section.

(c) Closure letter of credit. (1) An
owner or operator may satisfy the
requirements of this Section by
obtaining an irrevocable standby letter
of credit which conforms to the
requirements of this paragraph and by
having it delivered to the Regional
Administrator by certified mail. The
issuing institution must be a bank or
other financial institution which has the
authority to issue letters of credit and
whose letter of credit operations are
regulated and examined by a Federal or
State agency.

(2) The wording of the letter of credit
must be identical to the wording
specified in § 265.151(d).
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(3) An owner or operator who uses a
letter of credit to satisfy the
requirements of this Section must also
establish a standby trust fund by the
time the letter of credit is obtained.
Under the terms of the letter of credit,
all amounts paid pursuant to a draft by
the Regional Administrator will be
deposited promptly and directly by the
issuing institution into the standby trust
fund. The standby trust fund must meet
the requirements of the trust fund
specified paragraph (a) of this Section,
except that:

(i) An originally s1gned duplicate of
the trust agreement must be delivered to
the Regional Administrator with the
letter of credit; and

(ii) After a nominal initial payment
agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph (a) of this Section
are not required unless the standby trust
fund is funded pursuant to the
requirements of this paragraph.

(4) The letter of credit must be
irrevocable and issued for a period of at
least 1 year. The letter of credit must .
provide that the expiration date will be
automatically extended for a period of
at least 1 year. If the issuing institution
decides not to extend the letter of credit
beyond the then current expiration date
it must, at least 90 days before that date,
notify both the owner or operator and
the Regional Administrator by certified
mail of that decision. The 90-day period
will begin on the date of receipt by the
Regional Administrator as shown on the
signed return receipt. Expiration cannot
occur, however, while a compliance
procedure is pending as defined in
§ 265.141.

(5) The letter of credit must be 1ssued
for at least the amount of the adjusted
closure cost estimate (see § 265.142),
except as provided in paragraph (f) of
this Section.

(6) Whenever the adjusted closure
cost estimate increases to an amount
greater than the amount of the credit the
owner or operator must, within 60 days
of the increase, cause the amount of the
credit to be increased to an amount at
least equal to the new estimate or obtain
other financial assurance as specified in
this Section to cover the increase.
Whenever the adjusted closure cost
estimate decreases the letter of credit
may be reduced to the amount of the
new estimate following written approval
by the Regional Administrator. Notice of
an increase or decrease in the amount of
.the credit must be sent to the Regional
Administrator by certified mail within
60 days of the change.

(7) Following a determination
pursuant to Section 3008 of RCRA that
the owner or operator has failed, when

required to do so, to perform closure in
accordance with the closure plan or
other interim status requirements, the
Regional Administrator may draw on
the letter of credit.

(8) The letter of credit no longer
satisfies the requirements of this
paragraph subsequent to the receipt by
the Regional Administrator of a notice
from the issuing institution that it has
decided not to extend the letter of credit
beyond the then current expiration date.
Upon receipt of such notice, the
Regional Administrator will issue a
compliance order pursuant to Section
3008 of RCRA, unless the owner or
operator has demonstrated alternate
financial assurance as specified in this
Section. In the event the owner or -
operator does not correct the violation
by demonstrating such alternate
financial assurance within 30 days of
issuance of the compliance order, the
Regional Administrator may draw on
the letter of credit. .

(9) The Regional Administrator will
return the original letter of credit to the
issuing institution for termination when;

(i) The owner or operator substitutes

"alternate financial assurance for closure

as specified in this Section, or

(ii) The Regional Administrator
notifies the owner or operator, in
accordance with paragraph (h) of this
Section, that he is no longer required by
this Section to maintain financial
assurance for closure of the facility.

(d) and (e) [Reserved]

(f) Use of multiple financial
mechanisms. An owner or operator may
satisfy the requirements of this Section
by establishing more than one financial
mechanism. The mechanisms are limited
to-trust funds, surety bonds, and letters
of credit. These mechanisms must be as
specified in paragraphs (a), (b), and (c},

" respectively, of this Section, except that

it is the combination of mechanisms,
rather than each single mechanism,
which must provide financial assurance
for an amount at least equal to the
adjusted closure cost estimate. If an
owner or operator uses a trust fund in
combination with a surety bond or letter
of credit, he may use the trust fund as
the standby trust fund for the bond or
letter of credit. If the multiple
mechanisms include only surety bonds
and letters of credit, a single standby
trust may be established for all these
mechanisms. The Regional
Administrator may invoke use of any or
all of the mechanisms in accordance

with the requirements of paragraphs (a), -

(b), and (c) of this Section, to provide for
closure of the facility.

(g) Use of a financial mechanism for
multiple facilities. (1) An owner or
operator may use a financial assurance

mechanism spécified in this Section to
meet the requirements of this Section for

- more than one facility of which he is the

owner or operator. Evidence of financial
assurance submitted to the Regional
Administrator must include a list
showing, for each facility, the EPA
Identification Number, name, address,
and the amount of funds for closure
assured by the mechanism. If the list is
changed by addition or subtraction of a
facility or by an increase or decrease in
the amount of funds assured for closure
of one or more facilities, a corrected list
must be sent to the Regional
Administrator within 60 days of such
change. The amount of funds available
through the mechanism must be no less
than the sum of funds that would be
available if a separate mechanism had
been established and maintained for
each facility. -

(2) A letter of credit may not be used
to assure funds for facilities in more

" than one Region. If other financial

mechanisms specified in this Section
cover facilities that are located in more
than one Region, the Regional
Administrators for all Regions in which
the facilities are located must be
involved in all transactions that involve
the Regional Administrator, except
when the transactions involve only
those facilities in one Region.

(b) Release of the owner or operator

_Jrom the requirements of this Section.

Within 60 days after receiving
certifications from the owner or operator
and an independerit registered
professional engineer that closure has
been accomplished in accordance with
the closure plan (see § 265.115), the
Regional Administrator will notify the
owner or operator in writing that he is
no longer required by this Section to -
maintain financial assurance for closure
of the particular facility, unless the
Regional Administrator has reason to
believe that closure has not been in
accordance with the closure plan.

[Comment: The notice releases the .
owner or operator only from
requirements for financial assurance for
closure of the facility; it does not release
him from legal responsibility for meetmg
the closure standards.]

§ 265.144 Cost estimate for post—closufe
monitoring and maintenance.

(a) On May 19, 1981, each facility
owner or operator of a disposal facility
must have a written estimate of the
annual cost of post-closure monitoring
and maintenance of the facility in
accordance with the applicable post-
closure regulations in §§ 265.117—
265.120, 265.228, 265.280, and 265.310.
The owner or operator must keep this

s
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estimate, and all subsequent estimates
required in thig Section, at the facility.
(b) The owner or operator must
prepare a new annual post-closure cost
estimate whenever a change in the post-
closure plan affects the cost of post-
closure care (see § 265.118(b)). The
latest post-closure cost estimate is
calculated by multiplying the latest
annual post-closure cost estimate by 30.
(c) On each anniversary of the
effective date of these regulations,
during the operating life of the facility,
the owner or operator must adjust the
latest post-closure cost estimate using
the inflation factor calculated in
accordance with § 265.142(c). The
adjusted post-closure cost estimate must
equal the latest post-closure cost
estimate (see paragraph (b) of this
Section) times the inflation factor.

§ 265.145 Financial assurance for post-
closure monitoring and maintenance.
By the effective date of these
regulations, an owner or operator of
each disposal facility must establish

financial assurance for 30 years of post-

closure care of the facility. He must
choose from among the following
options: .

(a) Post-closure trust fund. (1) An
owner or operator may satisfy the
requirements of this Section by
establishing a post-closure trust fund
which conforms to the requirements of
this paragraph and by sending an
originally signed duplicate of the trust
agreement to the Regional Administrator
by certified mail. The trustee must be a
bank or other financial institution which
has the authority to act as a trustee and
whose trust operations are regulated
and examined by a Federal or State
agency.

{2) The wording of the trust agreement
must be identical to the wording
specified in § 265.151(a)(1) and the trust
agreement must be accompanied by a
formal certification of acknowledgment
{for an example, see § 265.151(a)(2)).

(3) Payments to the trust fund must be
made annually by the owner or operator
over the remaining operating life of the
facility as estimated in the closure plan
{§ 265.112(a)) or over the 20 years
beginning with the effective date of
these regulations, whichever period is
shorter; this period is hereafter referred
to as the “pay-in period.” The payments
to the post-closure trust fund must be
made as follows:

(i) The first payment must be made by
the effective date of these regulations,
except as provided in paragraph (a)(5) of
this Section. The first payment must be
at least equal to the post-closure cost
estimate (see § 265.144), except as
provided in paragraph (f} of this Section,

divided by the number of years in the
pay-in period.

(ii) Subsequent payments must be
made no later than 30 days after each
anniversary date of the first payment.
The amount of each subsequent -
payment must be determined by
performing the following calculation:

Next payment=ACE—-CV/Y
where ACE is the adjusted post-closure

cost estimate, CV is the current value of °

the trust fund, and Y is the number of
years remaining in the pay-in period.

[Comment: The following is a sample
calculation of subsequent payments:
Assume that the adjusted post-closure
cost estimate is $50,000, the current
value of the trust fund is $35,000 and ~
there are 3 years remaining in the pay-in
period. Subtract $35,000 from $50,000,
leaving $15,000. Divide $15,000 by 3. The
result, $5,000,—the amount of the next
payment to the trust fund. All amounts
may be rounded to the nearest dollar.]

(4) The owner or operator may
accelerate payments into the trust fund
or he may deposit the full amount of the
post-closure cost estimate at the time
the fund is established. However, he
must maintain the value of the fund at
no less than the value the fund would
have if annual payments were made as
specified in paragraph (a)(3) of this
Section.

(5) If the owner or operator
establishes a post-closure trust fund
after having initially used one or more
alternate mechanisms specified in this
Section, his first payment must be at
least the amount that the fund would
have contained if the trust fund were
established and annual payments made
as specified in paragraph (a)(3) of this
Section.

(8) After the pay-in period is
completed, whenever the adjusted post-
closure cost estimate changes during the
operating life of the facility, the owner
or operator must compare the new
estimate with the trustee’s most recent
annual valuation of the trust fund
(described in Section 10 of the trust
agreement). If the value of the fund is
less than the amount of the new cost
estimate, the owner or operator must,
within 60 days of the change in the cost
estimate, deposit a sufficient amount
into the fund so that its value after
payment at least equals the amount of
the new estimate, or obtain other
financial assurance as specified in this
Section to cover the difference. .

(7) If the value of the trust fund is
greater than the total amount of the ~
adjusted post-closure cost estimate, the
owner or operator may submit a written
request to the Regional Administrator
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for release of the amount in excess of
the adjusted post-closure cost estimate.

(8) If an owner or operator substitutes
other financial assurance as specified in
this Section for all or part of the trust
fund, he may submit a written request to
the Regional Administrator for release
of the amount in the trust fund which is
greater than the amount required as a
result of such substitution.

(9) Within 60 days after receiving a
request from the owner or operator for
release of funds as specified in
paragraphs (a) (7) or (8) of this Section,
the Regional Administrator will instruct
the trustee to release to the owner or
operator such funds as the Regional
Administrator specifies in writing.

(10) An owner or operator or any
other person authorized to conduct post-
closure may request reimbursement for
post-closure expenditures by submitting
itemized bills to the Regional
Administrator. Within 60 days after
receiving bills for post-closure activities,
the Regional Administrator will instruct
the trustee to make reimbursement in
those amounts as the Regional
Adniinistrator specifies in writing, if the
Regional Administrator determines that
the post-closure expenditures are in
accordance with the post-closure plan or
otherwise justified.

(11) The Regional Administrator will
agree to termination of the trust when:

(i) The owner or operator substitutes
alternate financial agsurance for post-
closure as specified in this Section, or

(ii) The Regional Administrator
notifies the owner or operator, in
accordance with paragraph (h) of this
Section, that he is no longer required by
this Section to maintain financial
assurance for post-closure of the facility.

(b) Surety bond guaranteeing payment
into a post-closure trust fund (1) An
owner or operator may satisfy the
requirements of this Section by
obtaining a surety bond which conforms
to the requirements of this paragraph
and by having the bond delivered to the
Regional Administrator by certified
mail. The surety company issuing the
bond must, at a minimum, be among
those listed as acceptable sureties on
Federal bonds in Circular 570 of the U.S.
Department of the Treasury.

[Comment: Circular 570 is published
in the Federal Register annually on July
1; interim changes in the Circular are
also published in the Federal Register.]

(2) The wording of the surety bond
must be identical to the wording
specified in § 265.151(c).

(3) The owner or operator who uses a
surety bond to satisfy the requirements
of this Section must also establish a

. standby trust fund by the time the bond

is obtained. Under the terms of the
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surety bond, all payments made
thereunder will be deposited directly -
into the standby trust fund. This trust
fund must meet the requiréments
specified it paragraph (a) of this
Section, except that:

{i) An originally signed duplicate of
the trust agreement must be delivered to
the Regional Administrator with the
surety bond; and

(ii} After a iominal initial payment -

" agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph (a} of this Section
are not required until the standby trust
fund is funded pursuant to the
requirements of this paragraph.

(4) The bond must guarantee that the
owner or operator will:

(i) Fund the standby trust fund in an
amount equal to the penal sum of the
bond by the expected date of the
begmmng of final closure of the facility;

[u] Fund the standby trust fund in an
amount equal to the penal sum within 15
days after an order to begin closure in
accordance with Subpart G of this Part
is issued by the Regional Administrator
or by a U.S. district court pursuant to
Section 3008, 7002, or 7003 of RCRA, or
within 15 days after issuance of a notice
of termination of interim status pursuant
to Part 124 of this Chapter; ot

(iii) Provide alternate financial
assurance as specified in this Section
within 30 days after receipt by the
Regional Administrator of a notice of
cancellation of the bond from the surety.

{5) The surety will become liable on
the bond obligation when the owner or

operator fails to perform as guaranteed
by the bond.

(6) The penal sum of the bond must be .

in an amount at least equal to the
amount of the adjusted post-closure cost
estimate (see § 265.144), except as
provided in paragraph (g) of this
Section.

(7) Whenever the adjusted post-
closure cost estimate increases toan
amount greater than the penal sum of -

_the bond, the owner or operator must,
within 60 days after the increase, cause
the penal sum of the bond to be
increased to an amount at least equal to.
the new estimate or obtain other
financial assurance, as specified in thls
Section, to cover the increase.
Whenever the adjusted post-closure cost
estimate decreases, the penal sum may
be reduced to the amount of the new
estimate following written approval by
the Regional Administrator. Notice of an
increase or decrease in the penal sum
must be sent to the Regional -
Administrator by certified mail within
60 days after the change.

(8) The bond shall remain in force
unless the surety sends written notice of
cancellation by certified mail to the
owner or operator and to the Regional
Administrator. Cancellation cannot
occur, however:

(i) During the 90 days beginning on the
date of receipt of the notice of
cancellation by the Regional
Administrator as shown on the signed
return receipt; or

(if) While a compliance procedure is
pending, as defined in § 265.141.

(9) The surety bond no longer satisfies
the requirements of this paragraph
subsequent to the receipt by the
Regional Administrator of a notice of
cancellation of the surety bond. Upon
receipt of such notice the Regional
Administrator will issue a compliance
order pursuant to Section 3008 of RCRA
unless: the owner or operator has
demonstrated alternate financial
assurance as specified in this Section, In:
the event the owner or operator does not
correct the violation:by demonstrating
such alternate financial assurance
within: 30 days after issuance of the
compliance order, the Regional
Administrator may direct the surety to
place the penal sum of the bend in the
standby trust fund.

(10) The owner or operator may
cancel the bond if the Regional
Administrator has given prior written
consent based on receipt of evidence of
alternate financial assurance as
specified in this Section.

(11) The Regional Administrator will
notify the surety when the owner or
operator funds the standby trust fund in
the amount guaranteed by the surety
bond or if he provides alternate
financial assurance as specified in this
Section, __*

(c) Post-closuré letter of credit. (1) An
owner or operator may satisfy the
requirements of this Section by
obtaining an irrevocable standby letter
of credit which conforms to the
requirements of this paragraph and by
having it delivered to the Regional
Administrator by certified mail. The
issuing institution must be a bank or
other financial institutionr which has the

-authority to issue letters of credit and

whose letter of credit operations are
regulated and examined by a Federal or
State agency.

{(2) The wording of the letter of credit
must be identical to the wording
specified in § 265.151(d). -

(3) An owner or operator who uses a
letter of credit to satisfy the
requirements of this Section must alsa
establish a standby trust fund by the
time the letter of credit is obtained.
Under the terms of the letter of credit,
all amounts paid pursuant to a draft by
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the Regional Administrator will be
deposited promptly and directly by the
issuing institution into the standby trust
fund. The standby trust fund must meet
the requirements of the trust fund
specified in paragraph (a] of this
Section, except that:

(i) An originally signed duplicate of
the trust agreement must be delivered to
the Regional Administrator with the
letter of credit; and -

(ii) After a2 nominal initial payment
agreed upon between the trustee and the
owner or operator, payments as
specified in paragraph (a) of this Section
are not required unless the standby trust

. fund is funded pursuant to the

requirements of this paragraph.

{4) The letter of credit must be
irrevocable and issued for a period of at
least 1 year. The letter of credit must
provide that the expiration date will be
automatically extended for a period of
at least 1 year. If the issping institution

"decides not to extend the letter of credit

beyond the then current expiration date
it must, atleast 90 days before that date,
notify both the owner or operator and

- the Regional Administrator by certified

mail of that decision. The 90-day period
will begin on the date of receipt by the
Regional Administrator as showmn on the
signed return receipt. Expiration cannot
occur, however, while a compliance
procedure is pending as defined in

§ 265.141.

(5) The letter of credit must be issued
for at least the amount of the adjusted
post-closure cost estimate (see ‘

§ 265.144], except as provided in
paragraph (f) of this Section.

(6) Whenever the ad]usted post-
closure cost estimate increases to an
amount greater than the amount of the °
credit during the operating life of the
facility, the owner or operator must,
within 60 days of the increase, cause the
amount of the credit to be increased to
an amount at least equal to the new -
estimate or obtain other financial
assurance as specified in this Section to
cover the increase. Whenever the
adjusted post-closure cost estimate
decreases during the operating life of the
facility, the letter of credit may be '
reduced to the amount of the new
estimate following written approval by
the Regional Administrator. Notice of an
increase or decrease in the amount of
the credit must be sent to the Regional
Administration by certified mail within
60 days of the change. :

. (7) During the perlod of post—closure
care, the Regional Administrator may
approve a decrease in the amount of the
letter of credit if the owner or operator
demonstrates to the Regional
Administrator that the amount exceeds
the remaining cost of post-closure care.
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(8) Following a determination
pursuant to Section 3008 of RCRA that
the owner or operator has failed, when
required to do so, to perform post-
closure in accordance with the post-
closure plan or other interim status
requirements, the Regional
Administrator may draw on the letter of
credit,

(9) The letter of credit no longer
satisfies the requirements of this
paragraph subsequent to the receipt by
the Regional Administrator of a notice
from the issuing institution that it has
decided not to extend the letter of credit
beyond the then current expiration date,
Upon receipt of such notice, the
Regional Administrator will issue a
compliance order pursuant to Section
3008 of RCRA, unless the owner or
operatdr has demonstrated alternate
financial assurance as specified in this
Section. In the event the owner or
operator does not correct the violation
by demonstrating such alternate
financial assurance within 30 days of
issuance of the compliance order, the
Regional Administrator may draw on
the letter of credit.

{10) The Regional Administrator will
return the original letter of credit to the
issuing institution for termination when:

(i) The owner or operator substitutes
alternate financial assurance for post-
closure care as specified in this Section,
or

{ii}) The Regional Administrator
notifies the owner or operator, in
accordance with paragraph (h) of this
Section, that he is no longer required by
this Section to maintain financial
assurance for post-closure care of the
facility.

(d) and (e) [Reserved].

(f) Use of multiple financial
mechanisms. An owner or operator may
satisfy the requirements of this Section
by establishing more than one financial
mechanism. The mechanisms are limited
to trust funds, surety bonds, and letters
of credit. These mechanisms must be as
specified in paragraphs (a), (b}, and (c},
respectively, of this Section, except that
it is the combination of mechanisms,
rather than each single mechanism,’
which must provide financial assurance
for an amount at least equal to the
adjusted post-closure cost estimate. If
an owner or operator uses a trust fund
in combination with a surety bond or
letter of credit, he may use the trust fund

as the standby trust fund for the bond or"

letter of credit. If the multiple
mechanisms include only surety bonds
and letters of credit, a single standby
trust may be established for all these
mechanisms. The Regional
Administrator may invoke use of any or
all of the mechanisms, in accordance

with the requirements of paragraphs {a),
(b), and (c) of this Section, to provide for
post-closure of the facility. :

(g) Use of a financial mechanism for
multiple facilities. (1) An owner or
operator may use a financial assurance
mechahism specified in this Section to
meet the requirements of this Section for
more than one facility of which he is the
owner or operator. Evidence of financial
assurance submitted to the Regional
Administrator must include a list
showing, for each facility, the EPA
Identification Number, name, address,
and the amount of funds for post-closure
care assured by the mechanism. If the
list is changed by addition or
subtraction of a facility or by an
increase or decrease in the amount of
funds assured for post-closure care of
one or more facilities, a corrected list
must be sent to the Regional
Administrator within 60 days of such
change. The amount of funds available
through the mechanism must be no less
than the sum of funds that would be
available if a separate mechanism had
been established and maintained for
each facility.

{2) A letter of credit may not be used
to assure funds for facilities in more
than one Region. If other financial
mechanisms specified in this Section
cover facilities that are located in more
than one Region, the Regional
Administrators for all Regions in which
the facilities are located must be
involved in all transactions that involve
the Regional Administrator, except
when the transactions involve only
those facilities in one Region.

(b) Release of the owner or operator
from the requirements of this Section,
When the owner or operator has A
completed, to the satisfaction of the
Regional Administrator, all post-closure _
care requirements for 30 years of post- .
closure care or the period specified by
the Regional Administrator after
closure, whichever period is shorter, the
Regional Administrator will, at the
request of the owner or operator, notify
him in writing that he is no longer
required by this Section to maintain
financial assurance for post-closure care
of the particular facility.

[Comment: The notice releases the
owner or operator only from
requirements for financial assurance for
post-closure care of the facility; it does
not release him from legal responsibility
for meeting the post-closure standards.]

§ 265.146 Use of a mechanism for
tinancial assurance of both closure and
post-closure care.

An owner or operator may use one of
the following financial assurance
mechanisms to provide financial

HeinOnline -- 46 Fed. Reg. 2883 1981

assurance for both closure and post-
closure care of one or more facilities of
which he is the owner or operator:

(a) A trust fund that meets the
specifications of both § 265.143(a) and
§ 265.145(a); or

{b) A letter of credit that meets the -
specifications of both § 265.143(c) and
§ 265.145(c).
The amount of funds available under the
mechanism must be no less than the sum
of funds that would be available if a
separate mechanism had been
established and maintained for financial
assurance of closure and of post-closure
care of each facility.

§265.147 Liability requirements.

{a) By the effective date of these
regulations, an owner or operator of a
hazardous waste treatment, storage, or
disposal facility, or a group of such
facilities, must demonstrate financial
responsibility for claims arising from the
operations of each such facility or group
of facilities from sudden and accidental
occurrences that cause injury to persons
or property. An owner or operator must
have and maintain liability insurance for
sudden occurrences in the amount of at
least $1 million per occurrence with an
annual aggregate of at least $2 million,
exclusive of legal defense costs. As
evidence of this liability insurance, an
owner or operator must deliver an
originally signed duplicate of the
insurance policy to the Regional
Administrator, or Regional
Administrators if facilities are located in
more than one Region, by certified mail.
Each policy must be for limits of liability
not less than the minimum amounts
required by this paragraph and each
policy must be amended, in order to
comply with the requirements of this
regulation, by attachment of the
Hazardous Waste Facility Liability —
Endorsement. The wording of the
endorsement must be identical to the
wording specified in § 265.151(e).

(b) An owner or operator of a surface
impoundment, landfill, or land treatment
facility which is used to manage .
hazardous waste, or a group of such
facilities, must demonstrate financial
responsibility for claims arising from the
operations of each such facility or group
of facilities from nonsudden and-
accidental occurrences that cause injury
to persons or property. An owner or
operator must have and maintain
liability insurance for nonsudden
occurrences in the amount of-at least $3
million per occurrence with an annual
aggregate of at least $6 million,
exclusive of legal defense costs. An
owner or operator must have this
insurance by the following dates:
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(1) For an awner or operator with
annual sales in the last calendar year
preceding the effective date of these
regulations totaling $10 million or more;
6 months after the effective date of these
regulations,

(2) For an owner or operator with
annual sales in the last calendar 1 year
preceding the effective date of these
regulations greater than $5 million but.

less than $10 million; 18 months after the .

effective date of these regulations.

(3) All other owners or operators; 30
months after the effective date of these
regulations,

As evidence of this liability insurance,
an owner or operator must deliver an
originally signed duplicate of the
insurance policy to.the Regional
Administrator, or Regional

Administrators if facilities are Tocated in

more than one Region, by certified mail.
“Each policy must be for limits of liability
not less than the minimum amounts
required by this paragraph and each
policy must be amended, in order to
comply with the requirements of this
regulation, by attachment of the
Hazardous Waste Facility Liability
Endorsement. The wording of the
endorsement must be identical to the
wording specified in § 265.151(e).

(c) If an owner or operator elects to
comply with paragraphs (a) and (b} of
this Section through one insurance
policy covering both sudden and
nonsudden occurrences, this policy must
be in the amount of at least $4 million
per occurrence with an annual aggregate
of at least $8 million, exclusive oflegal
defense costs.

(d) If an owner or operator can
demonstrate to the satisfaction of the
Regional Administrator that the levels, of
financial responsibility required by
paragraphs {a) or (b) of this Section are
not consistent with the degree and
duration of risk associated with the
treatment, storage, or-disposal at each
facility or group of facilities, the owner
or operator may obtain a variance from
the Reglonal Administrator. The request
for a variance must be submitted by
certified mail to the Regional
Administrator. The variance shall take
the form of an adjusted level of required
liability coverage, such level to be based
on the Regional Administrator's
assessment bf the degree and duration .
of risks associated with the ownership
or operation of each facility or group of
facilities. The Regional Administrator
may require an owner or operator who
requests a variance to provide such

technical and engineering information as

is deemed necessary by the Regional
Administrator to determine a level of
financial responsibility other than that
required by para‘graphs (a) or (b} of this

Section. The Regional Administrator

- shall process a variance request as if it

were a permit modification request
under § 122.15(a)(5) of this Chapter and
subject to the procedures of § 124.5 of
this Chapter. Notwithstanding any other
provision, the Regional Administrator
shall hold a public hearing at his
discretion or whenever he finds, on the
basis of requests for a public hearing, a
significant degree of public interest in a
tentative decision to-grant a variance.

(e) If the Regional Administrator
determines that the levels of financial
responsibility required by paragraphs
(a) or (b} of this Section are not

consistent with the degree and duration -

of risks associated with treatment,
storage, or disposal at any facility or
group of facilities, the Regional
Administrator may adjust the level of -
required financial responsibility
required under paragraphs (a) or (b} of
this Sectiori as may be necessary ta-
pratect human health and the
environment, such adjusted level to be
based on the Regional Administrator’s
assessment of the degree and duration
of risks associated with the ownership
or operation of each facility or group of
such facilities. The Regional
Administrator may also require an
owner or operator of a treatment or
storage facility or group of facilities to
comply with paragraph (b} of this
Section if the Regional Administrator
determines that there is a significant
risk to human health and the
environment from nonsuddern and
accidental occurrences resulting from
the operations of such facility or group-
of facilities. The owner or operator must
furnish to the Regional Administrator,
within a reasonable time, any -
information which the Regionat
Administrator requests to determine
whether cause exists for such
adjustments of level or type of coverage.
The Regional Administrator shall
process an adjustment of the level of
required coverage as if it were a permit

modification under § 122.15{(a)(5} of this
Chapter and subject to the procedures of ~

§ 124.5 of this Chapter. Notwithstanding
any other provisions, the Regional
Administrator shall hold a public
hearing only at his discretion or .
whenever he finds, on the basis of
requests for a public hearing, a
significant degree of public interest in a
tentative decision to adjust the level or
type of required coverage.

§ 265.148 Incapacity of institutions issuing
letters of credit, surety bonds, or insurance
policies.

An owner or operator who fulfills the
requirements of §§ 265. 143, 265,145, or
265.147 by obtaining a letter of credit,
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surety bond, or insurance policy will be
deemed to be without the required
financial assurance or liability coverage
in the event of bankruptcy, insolvency,
or a suspension or revocation of the
license or charter of the issuing
institution. The owner or operator must
establish other financial assurance or
liability coverage within 60 days of such
events,

’ §265.149 Applicability of State financial

requirements.

(a) For a facility located in a State
whose hazardous waste regulations
include liability requirements or
requirements for financial assurance for
closure and post-closure care, an owner

“or.operator may use State-required

financial mechnisms ta meet the
requirements of §§265.143, 265,145, and

- 2685.147 if the State mechanisms provide

assurance or liability coverage
equivalent to or greater than that
provided by the mechanisms of
§§ 265.143, 265.145, and 265.147,

-Evidence of the establishment of such a

mechanism must be delivered by
certified mail to the Regional
Administrator. The submittal must
include, or have attached to it, the
following information: the facility’s EPA
Identification Number, name, address,
and the amounts of liability coverage or
funds for closure or.post-closure care
assured by the mechanism,

(b) The owner or operator must obtain
an additional financial assurance
mechanism for closure or for post-
closure care, as specified in §§265:143
and 265.145, or additional liability
insurance as specified in § 265.147, if the
amount of funds available from the
State mechanism is less than that
required by this Subpart. The amounts
of funds available through the State and
Federal mechanisms must equal at least
the amounts required in §§ 265.143,

- 265.145, and 265.147.

§265.150 State assumption of

* responsibility.

{a} If a State either assumes Iegal
responsiblity for an owner’s or
operator's compliance with the closure,
post-closure, or liabiality requirements
of these regulations or assures that
funds will be available from State
sources to cover those requirements, the
owner or operator will be in compliance
with requirements of this Subpart if the
State’s assurances are equivalent to or
exceed the assurances provided by
meeting the requirements of this
Subpart. The owner or operator must
deliver by certified mail to the Regional
Administrator a letter from the State
describing the nature of the State's
responsibility regarding the closure,
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post-closure, and liability requirements
so covered. The letter must include, or
have attached to it, the following
information: the facility’s EPA
Identification Number, name, address,
and the amounts of liability coverage or
funds for closure or post-clpsure care
that are assured by the State.

{b) The owner or operator must obtain
an additional financial assurance
mechanism for closure or for post-
closure care, as specified in §§265.143
and 265.145 or additional liability
insurance as spedéified in § 265.147, if the
amount of funds available through the
State guarantees is less than that
required by this Subpart. The amounts
of funds available through the State
guarantees and Federal mechanisms
must equal at least the amounts required
in §§ 265.143, 265.145, and 265.147.

§ 265.151 Wording of the instruments.

(a)(1) A trust agreement for a trust
fund as specified in §§ 265.143(a) or
265.145(a) must be worded as follows,
except that instructions in brackets are
to be replaced with therelevant
information and the brackets deleted:

Trust Agreement

Trust agreement, the “Agreement”, entered
into as of [date] by and between [name of the
owner or operator], a [State] [corporation,
partnership, association, proprietorship], the
“Grantor”, and [name of corporate trustee], a
[State corporation] [national bank], the
“Trustee". .

Whereas, the United States Environmental
Protection Agency, “EPA", an agency of the
United States Government, has established
certain regulations applicable to the Grantor,
requiring that the owner or operator of a
hazardous waste management facility must
provide assurance that funds will be
available when needed for closure andfor
post-closure care of the facility,

Whereas, the Grantor has elected to
establish a trust to provide such financial
assurance for the facilities identified herein,

Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustee to be the trustee under this
agreement, and the Trustee is willing to act
as trustee, .

Now, therefore, the Grantor and the
Trustee agree as follows:

Section 1. Definitions. As used in this
Agreement:

(a) The term “fiduciary” means any person
who exercises any power of control,
management, or disposition or renders
investment advice for a fee or other
compensation, direct or indirect, with respect
to any moneys or other property of this trust
fund, or has any authority or responsibility to
do so, or who has any authority or
responsibility in the administration of this
trust fund.

(b) The term “Grantor” means the owner or
operator who enters into this Agreement and
any successors or assigns of the Grantor.

(c) The term “Trustee” means the Trustee
who enters into this Agreement and any
successor Trustee.

Section 2. Identification of Facilities and
Cost Estimates. This Agreement pertains to
[for each facility insert the EPA Identification
Number, name, and address, and the adjusted
closure and/or post-closure cost estimates, or
portions thereof, for which financial
assurance is demonstrated by this
Agreement].

Section 3. Establishment of Fund. The
Grantor and the Trustee hereby establish a
trust fund, the “Fund”, for the benefit of the
EPA. The Grantor and the Trustee intend that
no third party have access to the Fund except
as herein provided. The Fund is established
initially as consisting of the property, which
is acceptable to the Trustee, described in
Schedule A attached hereto. Such property
and any other property subsequently
transferred to the Trustee is referred to as the
Fund, together with all earnings and profits
thereon, less any payments or distributions
made by the Trustee pursuant to this
Agreement. The Fund will be held by the
Trustee, in trust, as hereinafter provided. The
Trustee undertakes no responsibility for the
amount or adequacy of, nor any duty to
collect from the Grantor, any payments to
discharge any liabilities of the Grantor
established by the EPA.

Section 4. Payment for Closure and Post-
Closure Care. The Trustee will make such
payments from the Fund as the EPA Regional
Administrator will direct, in writing, to
provide for the payment of the costs of
closure and/or post-closure care of the
facilities covered by this Agreement. The
Trustee will reimburse the Grantor or other
persons as specified by the Regional
Administrator from the Fund for closure and
post-closure expenditures in such amounts as
the Regional Administrator will direct, in
writing. The Trustee will notify the Regional
Administrator when 20 percent of the amount
allocated for closure of the facility remains in
the Fund, and will not make further
reimbursements for closure expenditures
unless the Regional Administrator identifies
reimbursements that may be made out of the
remaining 20 percent. In addition, the Trustee
will refund to the Grantor such amounts as
the EPA Regional Administrator specifies in
writing. Upon refund, such funds will no
longer constitute part of the Fund as defined
herein.

Section 5. Payments Comprising the Fund.
Payments made to the Trustee for the Fund
will consist of cash or securities acceptable
to the Trustee.

Section 6. Trustee Management. The
Trustee will invest and reinvest the principal
and income of the Fund and keep the Fund
invested as a single fund, without distinction
between principal and income, in accordance
with investment guidelines and objectives
communicated in writing to the Trustee from
time to time by the Grantor, subject, however,
to the provisions of this Section. In investing,
reinvesting, exchanging, selling and managing
the Fund, the Trustee or any other fiduciary
will discharge his duties with respect to the
trust fund solely in the interest of the
participants and beneficiaries and with the
care, skill, prudence, and diligence under the
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circumstances then prevailing which persons
of prudence, acting in a like capatity and
familiar with such matters, would use in the
conduct of an enterprise of a like character
and with like aims; except that:

(i) Securities or other obligations of the
Grantor, or any other owner or operator of
the facilities, or any of their affiliates as
defined in the Investment Company Act of
1940, as amended, 15 USC § 80a-2.(a), will
not be acquired or held, unless they are
gecurities or other obligations of the Federal
or a State government;

(ii) The Trustee is authorized to invest the
Fund in time or demand deposits of the
Trustee, to the extent insured by an agency of
the Federal or State government; and

(iii) The Trustee is authorized to hold cash
awaiting investment or distribution
uninvested for a reasonable time and without
liability for the payment of interest thereon.

Section 7. Commingling and Investment.
The Trustee is expressly authorized in its
discretion:

(a) To transfer from time to time any or all
of the assets of the Fund to any common,
commingled or collective trust fund created
by the Trustee in which the Fund is eligible to
participate, subject to all of the provisions
thereof, to be commingled with the assets of
other trusts participating therein. To the
extent of the equitable share of the Fund in
any such commingled trust, such commingled
trust will be part of the Fund;

(b) To purchase shares in any investment
company registered under the Investment

"Company Act of 1940, 15 U.S.C. §§ 80a-1 et

seq,, or one which may be created, managed,
underwritten, or to which investment advice
is rendered or the shares of which are sold by
the Trustee. The Trustee may vote such share
in its discretion.

Section 8. Express Powers of Trustee.
Without in any way limiting the powers and
discretions conferred upon the Trustee by the
other provisions of this Agreement or by law,

-the Trustee is expressly authorized and

empowered:

{a) To sell, exchange, convey, transfer or
otherwise dispose of any property held by it,
by private contract or at public auction. No
person dealing with the Trustee will be
bound to see to the application of the
purchase money or to inquire into the validity
or expediency of any such sale or other
disposition;

(b) To make, execute, acknowledge and
deliver any and all documents of transfer and
conveyance and any and all other
instruments that may be necessary or
appropriate to carry out the powers herein
granted;

(c) To register any securities held in the
Fund in its own name or in the name of a
nominee and to hold any security in bearer
form or in book entry, or to combine
certificates representing such securities with
certificates of the same issue held by the
Trustee in other fiduciary capacities, or to

-deposit or arrange for the deposit of such

securities in a qualified central depositary
even though, when so deposited, such -
securities may be merged and held in bulk in
the name of the nominee of such depositary
with other securities deposited therein by
another person, or to deposit or arrange for
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the deposit of any securities issued by the
United States Government, or any agency or
instrumentality thereof, with a Federal
Reserve bank, but the books and records of
the Trustee will at all times show that all
such securities are part of the Fund;

(d) To deposit any cash in the Fund in
interest-bearing accounts maintained or
savings certificates issued by the Trustee, in
its separate corporate capacity, or in any
other banking institution affiliated with the
Trustee, to the extent insured by an’agency of
the Federal or State government; and

(e) To compromise or otherwise adjust all
claims in favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of
any kind that may be assessed or levied
against or in respect of the’ Fund and all
brokerage commissions incurred by the Fund
will be paid from the Fund. All other
expenses incurred by the Trustee in
connection with the administration of this
Trust, including fees for legal services -
rendered to the Trustee, the compensation of
the Trustee to the extent not paid directly by
the Grantor, and all other proper charges and
disbursements of the Trustee will be paid
from the Fund.

Section 10. Annual Valuation. The Trustee
will annually, at the end of the month
coincident with or preceding the anniversary
date of establishment of the Fund, furnish to
the Grantor and to the appropriate EPA -
Regional Administrator a statement
confirming the value of the Trust, Any
securities in the Fund will be valued at
market value as of no more than 30 days
prior to the date of the statement. The failure
of the Grantor to object in writing to the
Trustee within 90 days after the statement
has been furnished to the Grantor and the
. EPA Regional Administrator will constitute a
conclusively binding assent by the Grantor,
barring the Grantor from asserting any claim
or liability against the Trustee with respect to
matters disclosed in the statement.

Section 11, Advice of Counsel. The Trustee
may from time to time consult with counsel,
who may.be counsel to the Grantor, with
respect to any question arising as to the
construction of this Agreement or any action
to be taken hereunder. The Trustee will be
fully protected, to the extent permitted by
law, in acting upon the advice of counsel.

Section 12. Trustee Compensation, The
Trustee will be entitled to reasonable
compensation for its services as agreed upon
in writing from time to time with the Grantor.

Section 13. Successor Trustee. Upon the
written agreement of the Grantor, the
Trustee, and the EPA Regional Administrator,
the Trustee may resign or the Grantor may -~
replace the Trustee. In either event, the
Grantor will appoint a successor Trustee who
will have the same powers and duties as
those conferred upon the Trustee hereunder,
Upon acceptance of the appointment by the
successor trustee, the Trustee will assign,
transfer and pay over to the successor trustee
the funds and properties then constituting the
Fund. If for any reason the Grantor cannot or
‘does not act in the event of the resignation of
the Trustee, the Trustee may apply to a court
of competent jurisdiction for the appointment
of a successor trustee or for instructions, The
successor trustee and the’ date on which he

assumes administration of the trust will be
specified in writing and sent to the Grantor,
the EPA Regional Administrator, and the
present and successor trustees by certified
mail 10 days before such change becomes
effective. Any expenses incurred by the
Trustee as a result of any of the acts-
contemplated by this Section will be paid as

. provided in Section 9.

Section 14. Instructions to the Trustee. All
orders, requests and instructions by the
Grantor to the Trustee will be in writing;
signed by such persons as are designated in
the attached Exhibit A or suclrothér
designees as the Grantor may designate by
amendment to Exhibit A. The Trustee will be
fully protected in acting without inquiry in
accordance with the Grantor's orders,
requests and instructions. All orders,
requests, and instructions by the EPA
Regional Administrator to the Trustee will be
in writing, signed by the EPA Regional
Administrators of the Regions in which the
facilities are located, and the Trustee will act
and will be fully protected in acting in
accordance with such orders, requests and .
instructions. The Trustee will have the right
to assume, in the absence of written notice to
the contrary, that no event constituting a
change or a termination of the authority of
any person to act on behalf of the Grantor or
the EPA hereunder has occurred. The Trustee
will hdve no duty to act in the absence of
such orders, requests and instructions from
the Grantor and/or the EPA, except as
provided for herein.

Section 15, Notice of Nonpayment. The
Trustee will notify the Grantor and the
appropriate EPA Regional Administrator, by
certified mail within 10 days following the
expiration of the 30-day period after the

- anniversary of the establishment of the Trust, -

if no payment is received-from the Grantor
during that period. After the pay-in period is

_completed, the Trustee is not required to send

a notice of nonpayment.

Section 16, Amendment of Agreement. This
Agreement may be amended by an
insfrument in writing executed by the

. Grantor, the Trustee, and the appropriate

EPA Regional Administrator, or by the
Trustee and the appropriate EPA Regional
Administrator if the Grantor ceases to exist.
Section 17. Irrevocability and Termination.
Subject to the right of the parties to amend
this Agreement as provided in Section 16, this
Trust will be irrevocable and will continue

- until terminated at the written agreement of

the Grantor, the Trustee, and the EPA
Regional Administrator, or by the Trustee
and the EPA Regional Administrator if the
Grantor ceases. to exist. Upon termination of
the Trust, all remaining trust property, less
final trust administration expenses, will be -
delivered to the Grantor. '
Section 18. Immunity and Indemnification.
The Trustee will not incur personal liability
of any nature in connection with any act or
omission, made in good faith, in the
administration of this Trust, or in carrying out
any directions by the Grantor or the EPA
Regional Administrator issued in accordance

" with this Agreement. The Trustee will be
" indemnified and saved harmless by the °

Grantor or from the Trust Fund, or both, from
and against any personal liability to which
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the Trustee may be subjected by reason of
any act or conduct in its official capacity,
including all expenses reasonably incurred in
its defense in the event the Grantor fails to
provide such defense.

Section 19. Choice of Law. This Agreement
will be administered, construed and enforced
according to the laws of the State of [State].

Section 20. Interpretation. As used in this
Agreement, words in the singular include the
plural and words in the plural include the
singular. The descriptive headings for each
Section of this Agreement will not affect the
interpretation or the legal efficacy of this
Agreement.

In witness whereof the parties have caused
this Agreement to be executed by their
respective officers duly authorized and their

-corporate seals to be hereunto affixed and

attested as of the date first above writien.
The parties below certify that the wording of
this Agreement is identical to the wording
specified in 40 CFR 265.151(a)(1).

[Signature of Grantor]

By [Title]

Attest:

[Title]

[Seal]

" [Signature of Trustee]
By

Attest:
[Title]
[Seal]

(2) This is an example of the
certification of acknowledgement, which
must accompany the trust agreement for
a trust fund as specified in §§ 265.143(a)
and 265.145(a):

STATE OF
COUNTY OF

On this [date], before me personally came
[owner or operator] to me known, who, bejng
by me duly sworn, did depose and say that
she/he resides at [address), that she/he is
[title] of {corporation], the corporation
described in and which executed the above
instrument; that she/he knows the seal of
said corporation; that the seal affixed to such
instrument is such corporate seal; that it was
so affixed by order of the Board of Directors
of said corporation, and that she/he signed
her/his name thereto by like order.

[Signature of Notary Public]

[Comment: As required in
§§ 265.143(a)(2) and 265.145(a)(2), the
trust agreement must be accompanied
by a formal certification of
acknowledgement. This is an example
only. State requirements may differ on
the proper content of this ‘
acknowledgement.]

(b) A surety bond guaranteeing
payment into a-closure trust fund, as
specified in § 265.143(b), must be
worded as follows, except that
instructions in brackets are to be
replaced with the relevant information
and the brackets deleted:

Financial Guarantee Bond for Closure

Date bond executed:
Effective date:
Principal: [legal name and business address]
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Type of organization: [insert “individual,”
“joint venture,” "partnership." or
*“‘corporation”]

State of incorporation:

Surety(ies): [name(s) and business
address(es)]

EPA Identification Number, name, and
address of each facility and, if more than
one facility is covered by this bond, the
amount of the penal sum for each
facility:—————

Total penal sum of bond: 3 ——8 ———

. Know all men by these presents, That we,
the Principal and Surety({ies) hereto are firmly
bound to the U.S. Environmental Protection

Agency (hereinafter called EPA), in the above

penal sum for the payment of which we bind

ourselves, our heirs, executors,
administrators, successors, and assigus,
jointly and severally; provided that, where
the Surety(ies) are corporations acting as co-
sureties, we, the Sureties, bind ourselves in
such sum “jointly and severally" only for the
purpose of allowing a joint action or actions
against any or all of us, and for all other
purposes each Surety binds itself, jointly and
severally with the Principal, for the payment
of such sum only as is set forth opposite the
name of such Surety, but if no limit of liability
is indicated, the limit of liability shall be the
full amount of the penal sum.

Whereas, said Principal is required to have
a EPA permit or permits, or interim status, in
order to own or operate the hazardous waste
management facility(ies) identified above,
and

Whereas said Principal is required to
provide financial assurance for closure of the
facility(ies) as a condition of the permit(s} or
interim status, and

Whereas said Principal shall establish a
standby trust fund as specified by 40 CFR
264.143 or 40 CFR 265.143,

Now, therefore the conditions of the
obligation are such that if the Principal shall

- faithfully, for the facility(ies) identified
above, at least 60 days before the beginning
of final closure, fund the standby trust fund in
an amount equal to the penal sum,

Or, if the Principal shall fund the standby
trust fund in such an amount within 15 days
after an order to begin closure in accordance
with Subpart G of 40 CFR Parts 264 and 265 is
issued by an EPA Regional Administrator or
by a U.S. district court pursuant to Section
3008, 7002, or 7003 of the Resource
Conservation and Recovery Act, as amended,
or within 15 days after a notice of termination
of the permit(s] or interim status pursuant to
40 CFR Part 124,

Or, if the Principal shall provide alternate
financial assurance as specified in 40 CFR
264.143 or 40 CFR 265.143 within 30 days after
the date notice of cancellation is received by
a Regional Administrator, then this obligation
will be null and void, otherwise it is to
remain in full force and effect.

The Surety(ies) shall become liable on this
bond obligation only when the Principal has
failed to fulfill the conditions described
above. Upon notification by an EPA Regional
Administrator that the Principal has failed to
perform as guaranteed by this bond, the
Surety(ies) shall place funds in the amount of
the penal sum into the standby trust fund as
directed by the EPA Regional Administrator.

The liability of the Surety(ies) shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sum of the bond, but in
no event shall the obligation of the
Surety(ies} hereunder exceed the amount of
said penal sum.

The Surety(ies) may cancel the bond by
sending written notice of cancellation to the
owner or operator and to the EPA Reglonal
Admmxstrator(s] for the Region(s) in which
the facility(ies) is (are) located, provided,
however, that cancellation cannot occur: {1}

. during the 90 days beginning on the date of

receipt of the notice of cancellation by the
Regional Administrator(s) as shown on the
signed return receipt(s); or (2) while a
compliance procedure is pending, as defined

in 40 CFR 264.141 or 40 CFR 265.141.

The Principal may terminate this bond by
sending written notice to the Surety({ies],
provided, however that no such notice shall
become effective until the Surety(ies)
receive(s) written authorization for
termination of the bond by the Regional
Administrator(s) of the EPA Region(s) in
which the bonded facility(ies) is (are) located.
[The following paragraph is an optional rider
that may be included but is not required.}

Principal and Surety(ies) hereby agree to
adjust the penal sum of the bond yearly so
that it equals the adjusted closure cost
estimate(s), provided that the amount of the
cost estimate(s) does (do) not increase by
more than 20 percent in any one year, and no
decrease in the penal sum takes place
without the written permission of the
Regional Administrator(s).

In witness whereof, the Principal and
Surety(ies) have executed this Financial -
Guarantee Bond and have affixed their seals
on the date set forth above.

The persons whose signatures appear
below hereby certify that they are authorized
to execute this surety bond on behalf of the
Principal and Surety(ies) and that the
wording of this surety bond is identical to the
wording specified in 40 CFR 265.151(b).

Principal -
Signature(s):

Name(s) and title{s) [typed]:
Corporate seal:

Corporate Surety(ies)

Name and address:

State of mcorporahon.

glablhty IED;“

1,

Name(s] and title(s) [typed]

Corporate seal:

[For every co-surety, provxde signature(s),
corporate seal, and other information in the
same manner as for Surety above.]

Bond premium: $
{c) A surety bond guaranteeing

payment into a post-closure trust fund,

as specified in § 265.145(b), must be
worded as follows, except that
instructions in brackets are to be -
replaced by the relevant information
and the brackets deleted:

Financial Guarantee Bond for Post-Closure
Care '

Date bond executed:
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Effective date:
Principal: [legal name and business address]
Type of organization: [insert “individual,”
“joint venture,” “partnership,” or
“corporation”]
State of incorporation:
Surety(ies): [name(s) and business .
address(es)]
EPA Identification Number, name, and
address of each facility and, if more than
" one facility is covered by this bond, the
amount of the penal sum for each facility;

-Total penal sum of bond:

Know all men by these presents, That we,
the Principal and Surety(ies) hereto are firmly
bound to the U.S. Environmental Protection
Agency (hereinafter called EPA), in the above
penal sum for the payment of which we bind
ourselves, our heirs, executors,
administrators, successors, and assigns,
jointly and severally; provided that, where
the Surety(ies) are corporations acting as co-
sureties, we, the Sureties, bind ourselves in
such sum “jointly and severally” only for the
purpose of allowing a joint action or actions
against any or all of us, and for all other
purposes each Surety binds itself, jointly and
severally with the Principal, for the payment
of such sum only as is set forth opposite the
name of such Surety, but if no limit of liability
is indicated, the limit of liability shall be the
full amount of the penal sum.

Whereas, said Principal is required to have
an EPA permit or permits, or interim status,
in order to own or operate the hazardous
waste management facility(ies) identified
above, and

Whereas said Principal is reqmred to
provide financial assurance for post-closure
care of the facility(ies) as a condition of the
permit(s) or interim status, and

Whereas said Principal shall establish a

- standby trust fund as specified by 40 CFR

264.145 or 40 CFR 265.145,

Now, therefore the conditions of the
obligation are such that if the Principal shall
faithfully, for the facility(ies) identified
above, by the beginning of final closure, fund
the standby trust fund in an amount equal to
the penal sum,

Or, if the Principal shall fund the standby
trust fund in such an amount within 15 days
after an order to begin closure in accordance
with Subpart G of 40 CFR Parts 264 and 265 is
issued by the Regional Administrator or a
U.S. district court pursuant to Section 3008,
7002, or 7003 of the Resource Conservation
and Recovery Act, as amended, or within 15
days after a notice of termination of the
permit(s) or interim status pursuant to 40 CFR
Part 124,

Or, if the Principal shall provide alternate
financial assurance as specified in-40 CFR
264.145 or 40 CFR 265.145 within 30 days after
the date notice of cancellation is received by
a Regional Administrator, then this obligation
will be null and void, otherwise it is to
remain in full force and effect.

The Surety(ies} shall become liable on this
bond obligation only when the Principal has
failed to fulfill the conditions described
above. Upon notification by an EPA Regional
Administrator that the Principal has failed to
perform as guaranteed by this bond, the
Surety(ies) must place funds in the amount of
the penal sum into the standby trust fund as
directed by an EPA Regional Administrator.
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The liability of the Surety(ies) shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sum of the bond, but in
no event shall the obligation of the
Surety(ies) hefeunder exceed the amount of
said penal sum.

The Surety(ies) may cancel the bond by
sending written notice of cancellation to the
owner or operator and to the EPA Regional
Administrator(s) for the Region(s) in which
the facility(ies) is (are) located, provided,
however, that cancellation cannot occur: (1)
durmg the 90 days beginning on the date of
receipt of the notice of cancellation by the
Regional Administrator(s) as shown on the
signed retuin receipt(s); or (2) whilea
compliance procedure is pending, as defined
in 40 CFR264.141 or 40 CFR 265.141.

The Principal may terminate this bond by
sending written notice to the Suretyf(ies),
provided, however, that no such notice shall
become effective until the Surety{ies)
receive(s) written authorization for
termination of the bond by the Reglonal .
Administrator(s) of the EPA Reglon[s] in
which the bonded facility(ies) is (are) located. :
[The following paragraph is an gptional rider
that may be included but is not required.]

Principal and Surety(ies) hereby agree to
adjust the penal sum of the bond yearly so
that it equals the adjusted post-closure cost
estimate(s), provided that the amount of the
cost estimate(s} does {do) not increase by
more than 20 percent in any one year, and no
decrease in the penal sum takes place
without the written permission of the
Regional Administrator(s)}.

In witness whereof, the Principal and
Surety(ies) have executed this Financial
Guarantee Bond and have affixed their seals
on the date set forth above,

The persons whose signatures appear
below hereby certify that they are authorized
to execute this surety bond on behalf of the
Principal and Surety(ies) and that the
wording of this surety bond is identical to the
wording specified in 40 CFR-265.151(c).

Principal
Signature(s):
Namef(s) and title(s) [typed]:
Corporate seal

Corporate Surety(ies)

Name and address:

State of incorporation:

Llablhty limit: $

Signature(s):

Name(s) and title(s) [typed]:

Corporate seal:

[For every co-surety, provide sxgnature[s]. .
corporate seal, and other information in the
same manner as for Surety above.}

Bond premium: $

{d) A letter of credit as specified in .
§§ 265.143(c) and 265.145({c) must be
worded as follows, except that
instructions in brackets are to be
replaced with the relevant information
and the brackets deleted:

Irrevocable Standby Letter of Credit

[Regional Administrator] .
Dear Sir or Madam: We hereby establish
our Irrevocable Standby Letter of Credit No.

'

- in favor of the Regional Administrator
for Region of the United States
Environmental Protection Agency, at the
request and for the account of [owner's or
operator's name and address] up to the
aggregate amount of {in words] U.S. dollars
$——, available upon presentation of

(1) your sight draft, bearing reference to
this letter of credit No. , together with

{2) your signed stafement declaring that the
amount of the draft is payable pursuant to
regulations issued under the authority of the
Resource Conservation and Recovery Act of
1976 {(“RCRA"), as amended.

- The following amounts are included in the
amount of this letter of credit: [For each
facility, insert the EPA. Facility Identification
Number, name and address, and the adjusted
closure and/or post-closure cost estimates, or
portions thereof, for which financial
assurance is demonstrated by this letter of
credit].

This letter of credit is effective as of [date]
and will expire on [date at least 1 year later],
but such expiration date will be
automatically extended for a period of [at
- least one year] on {date] and on each
. successive expiration date, unless, at least 90
days before the current expiration date, we
notify you and [owner or operator's name] by
certified mail that we decided not to extend
the Letter of Credit beyond the current
expiration date. In the event you are so
notified, any unused portion of the credit will
be available upon presentation of your sight
draft for 90 days after the date of receipt by
you as shown on the signed return receipt or
while a compliance procedure is pending as
defined in 40 CFR 265.141, whichever is later.

‘Whenever this letter of credit is drawn on
under and in compliance with the terms of
this credit, we will duly honorsuch draft
upon pregentation to us, and we will deposit
the amount of the draft promptly and directly
into the standby trust fund of [owner's or
operator's name] held in trust by [name and
address of corporate trustee). .

T hereby certify that I am authorized to
execute this letter of credit on behalf of
[issuing institution] and that the wording of
this letter of credit is identical to the wording
specified in 40 CFR 265 151{d]

- Attest:

[Signature and title of official of issuing-
institution] [Date]

This credit is subject to [insert “the most
recent edition of the Uniform Customs and
Practice for Documentary Credits, published
by the International Chamber of Commerce,”
or “the Uniform Commercial Code™}.

(e) A hazardous waste facility liability
endorsement as required in § 265.147

- must be worded as follows, except that

instructions in brackets are to be
replaced with the relevant information
and.the brackets deleted:

Hazardous Waste Facility Liability

. Endorsement

It is agreed that:

1. The certification of the policy, as proof of
financial responsibility under the provisions
of [insert § 265.147 (a)(1) and/or (b)(1), 40

. CFR] amends the policy to provide insurance

in accordance with the provisions of such
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regulations to the extent of coverage and
limits of liability required thereby at {list EPA
Identification Number, name, and address for
each facility]. Within the limits of liability
provided it is understood that no condition,
provision, stipulation, or limitation contained
in the policy, or any other endorsement
thereon or violation thereof, or of this
endorsement, by the insured, shall relieve the
Company from liability hereunder or from the
payment of any such final judgment,
irrespective of the financial responsibility or
lack thereof or insolvency or bankruptcy of
the insured. However, all terms, conditions,
and limitations in the policy to which this
endorsement is attached are to remain in full
force and effect as binding between the
insured and the Company, and the insured
agrees to.reimburse the Company for any
payment made by the Company on account
of any accident, claim, or suit involving a
breach of the terms of the policy, and for any
payment that the Company would not have
been obligated to make under the provisions
of the policy except for the agreement
contained in this endorsement.

2. Whenever requested by the Regional
Administrator, the Company agrees to furnish
to the Regional Administrator a duplicate
original of said policy and all endorsements
thereon.

* 3. This endorsement may not be canceled
without cancellation of the policy to which it
is attached. Such-cancellation may only be
effected by the Company or the insured
giving sixty (60) days’ notice in writing to the
Regional Administrator, such sixty (60) days’
notice to commence to run from the date the
notice is actually received by the Regional
Administrator.

4, Notwithstanding any other provision of
the policy, if this endorsement or policy is on
a claims-made basis, cancellation or -
termination may not be effected within 120
days of any fire, explosion, or unplanned
sudden or nonsudden release of hazardous

. waste or hazardous waste constituents to air,

soil, surface water, or ground water. .
Attached to and forming part of policy No.

——issued by [name of Company], herein

called the Company, of [address of Company]

to [name of insured] of [address] this ——

day of ————, 19—,

Countersigned by , authorized

Company representative,

PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

a. Amend Subpart A as follows:

1. Amend § 122.15(a) by adding new
paragraph (7) as an interim final rule to
read as follows:

§ 122.15‘ [Amended]

[a] * ok ok

(7) for RCRA only, the Director may
modify a permit:

{i) When modification of a closure
plan is required under §§264.112(b) or
264.118(b).

(ii) After the Director receives the

- notification of expected closure under
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§ 264.113, when the Director determines
that extension of the 80 or 180 day
periods under § 264.113, modification of
the 30-year post-closure period under

§ 264.117(a), continuation of securjty
requirements under § 264.117(b), or
permission to disturb the integrity of the
containment system under § 264.117(c)
are unwarranted.

(iii) When the permittee has filed a
request under § 264.147(d) for a variance
to the level of financial responsibility or
when the Director demonstrates under
§ 264.147(e) that an upward adjustment
of the level of financial responsibility is
required.

2. Revise § 122.17(e) to read as
follows: -

§ 122,17 [Amended]

* * * * *

(e) For RCRA only:

(1) Change the lists of facility
emergency coordinators or equipment in
the permit’s contingency plan; or

(2)(i) Change estimates of maximum
inventory under § 264.112(a)(2);

(ii) Change estimates of expected year
of closure or schedules for final closure
under § 264.112(a)(4); or

(iii) Approve periods longer than 90

_days or 180 days under 264.113(a) and

).

{b) Amend Subpart B as follows:

1. Revise § 122.25 to read as follows:
all paragraphs except paragraphs (a)(1)-
(a)(10) are issued as an interim final
rule:

§ 122.25 Contents of Part B.

(Applicable to State RCRA programs,
see §123.7)

Part B information requirements
presented below reflect the standards
promulgated in 40 CFR Part 264. These
information requirements are necessary
in order for EPA to determine
compliance with the Part 264 standards.
If owners and operators of HWM
facilities can demonstrate that the
information prescribed in Part B can not
be provided to the extent required, the
Director may make allowance for
submission of such information on a -
case by case basis. Information required
in Part B shall be submitted to the
Director and signed in accordance with
requirements in § 122.6. Certain
technical data, such as design drawings
and specifications, and engineering
studies shall be certified by a registered
professional engineer. Part B of the
RCRA application includes the
following:

(a) General information requirements.
The following information is required for
all HWM facilities, except as § 264.1
provides otherwise:

(1) A general description of the
facility:

@ Chemical and physical analyses of
the hazardous wastes to be handled at
the facility. At a minimum, these
analyses shall contain all the
information which must be known to
treat, store, or dispose of the wastes
properly in accordance with Part 264.

(3) A copy of the waste analysis plan
required by § 264.13(b) and, if’
applicable, § 264.13(c).

(4) A description of the security
procedures and equipment required by
§ 264.14, or a justification demonstrating
the reasons for requesting a waiver of
this requirement.

(5) A copy of the general mspechon
schedule required by § 264.15(b); Note:
Include, where applicable, as part of
inspection schedule, specific
requirements in §§ 264.174, 264.194,
264.226, and 264.254.

(6) A justification of any request for a
waiver(s) of the preparedness and
prevention requirements of Part 264,
Subpart C.

(7) A copy of the contingency plan
required by Part 264, Subpart D. Note:
Include, where applicable, as part of the
contingency plan, specific requirements
in §8§ 264.227 and 264.255.

(8) A description of procedures,
structures, or equipment used at the
facility to:

(i) Prevent hazards in unloading
operations (for example, ramps, special
forklijfts);

(ii) Prevent runoff from hazardous
waste handling areas to other areas of
the facility or environment, or to prevent
flooding (for example, berms, dikes,
trenches);

(iii) Prevent contamination of water
supplies;

(iv) Mitigate effects of equipment
failure and power outages; and

(v) Prevent undue exposure of
personnel to hazardous waste (for
example, protective clothing).

(8) A description of precautions to
prevent accidental ignition or reaction of
ignitable, reactive, or incompatible
wastes as required to demonstrate
compliance with § 264.17 including
documentation demonstrating
compliance with § 264.17(c).

(10) Traffic pattern, estimated volume
(number, types of vehicles) and control
(for example, show turns across traffic
lanes, and stacking lanes (if
appropriate); describe access road
surfacing and load bearing capacity;
show traffic control signals).

{11) Facility location information:

{i) In order to determine the
applicability of the seismic standard
[§ 264.18(a)] the owner or operator of a
new facility must identify the political

'
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jurisdiction (e.g., county, township, or
election district) in which the facility is
proposed to be located.

[Comment: If the county or election
district is not listed in Appendix VI of
Part 264, no further information is
required to demonstrate compliance
with § 264.18(a).]

(ii) I the facility is proposed to be
located in an area listed in Appendix VI
of Part 264, the owner or operator shall
demonstrate compliance with the
seismic standard. This demonstration
may be made using either published
geologic data or data obtained from field
investigations carried out by the
applicant, The information provided
must be of such quality to be acgeptable
to geologists experienced in identifying
and evaluating seismic activity. The
information submitted must show that'
either:

(A) No faults which have had
displacement in Holocene time are
present, or no lineations which suggest
the presence of a fault (which have.
displacement in Holocene time) within
3,000 feet of a facility are present, based
on data from:

(2) published geologic studies,

(2) aerial reconnaissance of the area
within a five-mile radius from the
facility,

(3) an analysis of aerial photographs )
covering a 3,000 foot radius of the
facility, and

(4) if needed to clarify the above data,
a reconnaissance based on walking
portions of the area within 3,000 feet of
the facility, or

(B) If faults (to include hneatmns]
which have had displacement in
Holocene time are present within 3,000
feet of a facility, no faults pass with 200
feet of the portions of the facility where
treatment, storage, or disposal of
hazardous waste will be conducted,
based on data from a comprehensive
geologic analysis of the site. Unless a
site analysis is otherwise conclusive
concerning the absence of faults within
200 feet of such portions of the facility,
data shall be obtained from a
subsurface exploration (trenching) of the
area within a distance no less than 200
feet from portions of the facility where
treatment, storage, or disposal of
hazardous waste will be conducted.
Such trenching shall be performed in a
direction that is perpendicular to known
faults (which have had displacement in
Holocene time) passing within 3,000 feet
of the portions of the facility where
treatment, storage, or disposal of
hazardous waste will be conducted.
Such investigation shall document with
supporting maps and other analyses, the
location of any faults found.
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[Comment: The Guidance Manual for
the Location Standards provides greater
detail on the content of each type of
seismic investigation and the
appropriate conditions under which
each approach or a combination of
approaches would be used.]

(iii) Owners and operators of all
facilities shall provide an identification
of whether the facility is located within
a 100-year floodplain. This identification
must indicate the source of data for such
determination and include a copy of the
relevant Federal Insurance
Administration (FIA) flood map, if used,
or the calculations and maps used
where a FIA map is not available.
Information shall also be provided -
identifying the 100-year flood level and
any other special flooding factors (e.g.,
wave action) which must be considered
in designing, constructing, operating, or
maintaining the facility to withstand
washout from a 100-yeart flood.

[Comment: Where maps for the
National Flood Insurance Program
produced by the Federal Insurance
Administration (FIA) of the Federal
Emergency Management Agency are
available, they will normally be
determinative of ' whether a facility is
located within or outside of the 100-year
floodplain. However, where the FIA
map excludes an area (usually areas of
the floodplain less than 200 feet in
width), these areas must be considered
and a determination made as to whether
they are in the 100-year floodplain.
Where FIA maps are not available for a
proposed facility location, the owner or
operator must use equivalent mapping
techniques to determine whether the
. facility is within the 100-year floodplain,
and if so located, what the 100-year
flood elevation would be.]

(iv) Owners and operators of facilities
located in the 100-year floodplain must ~
provide the following information:

(A) Engineering analysis to indicate
the various hydrodynamic and
hydrostatic forces expected to result at
the site as a consequence of a 100-year
flood.

(B) Structural or other engineering
studies showing the design of
operational units (e.g., tanks,
incinerators) and flood protection
devices (e.g., floodwalls, dikes) at the
facility and how these will prevent
washout,

(C) If applicable, and in-lieu of
paragraphs (A) and (B) above, a detailed
description of procedures to be followed
to remove hazardous waste to safety
before the facility is flooded, including:

(2) timing of such movement relative
to flood levels, including estimateéd time
to move the waste, to show that such

movement can be completed before -
floodwaters reach the facility,
(2) a description of the location(s) to

* which the waste will be moved and

demonstration that those facilities will
be eligible to receive hazardous waste in
accordance with the regulations under

" Parts 122 through 124 and 264 through

266 of this Chapter,

(3) the planned procedures,
equipment, and personnel to be used -
and the means to ensure that such
resources will be available in time for
use,

{4) the potenhal for accidental
discharges of the waste during
movement.

(v) Existing facilities NOT in

" compliance with § 264.18(b) shall

provide a plan showing how the facility
will be brought into compliance and a
schedule for compliance.

(12) An outline of both the

" introductory and continuing training

programs by owners or operators to
prepare persons to operate or maintain
the HWM facility in a safe manner as
required to demonsirate compliance
with § 264.16. A brief description of how
training will be designed to meet actual

- job tasks in accordance with

requirements in § 264.16(a)(3).

(13) A copy of the closure plan and,
where applicable, the post-closure plan
required by §§ 264.112 and 264.118.

Note.—Include, where applicable, as part
of the plans, specific requirements in
§8§ 264.178, 264.197, 264.228, and 264.258,

(14) For existing facilities,
documentation that a notice has been
placed in the deed or appropriate
alternate instrument as required by
§ 264.120. .

(15) The most recent closure cost
estimate for the facility preparedin
accordance with § 264.142 plus a copy of
the financial assurance mechanism

. adopted in compliance with § 264.143.

(16) Where applicable, the most recent
post-closure cost estimate for the facility
prepared in accordance with § 264.144
plus a copy of the financial assurance

- mechanism adopted in compliance with

§ 264.145.

(17) Where applicable, a copy of the
insurance policy or other documentation
which comprises compliance with the
requirements of § 264.147. For a new
facility, documentation showing the
amount of insurance meeting the
specification of § 264.147(a) and, if
applicable, § 264.147(b), that the owner
or operator plans to have in effect
before initial receipt of hazardous waste
for treatment, storage, or disposal. A
request for a variance in the amount of
required coverage, for a new or existing
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famhty, may be submitted as specified -
in § 264.147(d).

(18) Where appropriate, proof of
coverage by a State financial
mechanism in compliance with
§§ 264.149 or 264.150.

(19) A topographic map showing a
distance of 1000 feet around the facility
at a scale* of 2.5 centimeters (1 inch)
equal to not more than 61.0 meters (200
feet). Contours must be shown on the
map. The contour interval must be
sufficient to clearly show the pattern of
surface water flow in the vicinity of and
from each operational unit of the
facility. For example, contéurs with an
interval of 1.5 meters (5 feet), if relief is
greater than 6.1 meters (20 feet), or an
interval of 0.6 meters (2 feet), if relief is
less than 6.1 meters (20 feet). Owners
and operators of HWM facilities located
in mountainous areas should use larger
contolr intervals to adequately show

_topographic profiles of facilities. The

map shall clearly show the following:

(i) Map scale and date.

(ii) 100-year floodplain area.

(iii) Surface waters including
intermittant streams.

(iv) Surrounding land uses
(residential, commercial, agricultural,
recreational).

(v) A wind rose (i.e., prevalhng wind-
speed and direction).

(vi) Orientation of the map (north
arrow). .

(vii) Legal boundaries of the HWM.
facility site,

(viii) Access control (fences, gates).

(ix) Injection and withdrawal wells
both on-site and off-site. -

(x) Buildings; treatment, storage, or

- disposal operations; or other structures

(recreation areas, runoff control
systems, access and internal roads, -
storm, sanitary, and process sewerage
systems, loading and unloading areas,
fire control facilities, etc.)

*(xi) Barriers for drainage or fload
control. ,

(xii) Location of operational units
within the HWM facility site, where
hazardous waste is (or will be) treated,
stored, or disposed (include equipment
cleanup areas).

Note.—For large HWM facilities, the

"Agency will allow the use of other scales on

a case by case basis.

(20) Applicants may be required to
submit such information as may be
necessary to enable the Regional |
Administrator to carry out his duties
under other Federal laws as required in
§ 122.12 of this Part. .

" (b) Specific information requirements.
The following additional information is
required from owners or operators of
specific types of HWM facilities that are

[}
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used or to be used for storage or
treatment:

(1) For facilities that store containers
of hazardous waste, except as otherwise
provided in § 264.170.

(i) A description of the containment
system to demonstrate compliance with
§ 264.175. Show at least the following:

(A) Basic design parameters,
dimensions, and materials of
construction.

(B) How the design promotes drainage
or how containers are kept from contact
with standing liquids in the containment
system.

(C) Capacity of the containment

. system relative to the number and
volume of containers to be stored.

(D) Provisions for preventing or
managing run-on.

(E) How accumulated liquids can be
analyzed and removed to prevent
overflow.,

(if) Sketches, drawings, or data
demonstrating compliance with
§ 264.178 (location or buffer zone and
containers holding ignitable or reactive
wastes) and § 264.177(c) (location of
incompatible wastes), where applicable.

(iii) Where incompatible wastes are
stored or otherwise managed in
containers, a description of the
procedures used to ensure compliance
with §§ 264.177 (a) and (b), and 264.17
(b) and (c).

(2) For facilities that use tanks to store
or treat hazardous waste, except as
otherwise provided in § 264.190,
description of design and operation
procedures which demonstrate
compliance with the requirements of
§§ 264.191, 264.192, 264.198 and 264.199
including:

(i) References to design standards or
other available information used (or to
be used) in design and construction of
the tank,

(ii) A description of design -
specifications including identification of
construction materials and lining
materials (include pertinent
characteristics such as corrosion or
erosion resistance).

(iii) Tank dimensions, capacity, and
shell thickness.

(iv) A diagram of piping,
instrumentation, and process flow.

(v) Description of feed systems, safety
cutoff, bypass systems, and pressure
controls (e.g., vents).

(vi) Description of procedures for
handling incompatible ignitable, or
reactive wastes, including the use of
buffer zones.

(3) For facilities that store or treat
hazardous waste in surface
Impoundments, except as otherwise
provided in § 264.220, the owner or
operator must submit detailed plans and

specifications accompanied by an
engineering report which must
collectively include the information
itemized in paragraphs (i) through (x).
For new facilities, the plans and
specifications must be in sufficient
detail to provide complete information
to a contractor hired to build the facility
even if the owner or operator intends to
construct the facility without hiring a
contractor. For existing facilities,
comparable detail must be provided, but
the form of presentation need not
assume contractor construction except
to the extent that the facility will be
modified.

{i) A statement of the minimum
freeboard to be maintained at the
facility and the basis of the design to
demonstrate compliance with freeboard
requirements of §§ 264.221(a) and
264.222 (a) and (b). For flow through
facilities include a hydraulic profile.

(ii) Detailed drawings of the structure
which is or will be provided to
immediately stop flow into the
impoundment to comply with
§ 264.221(b); or, if no structure is needed
to comply with § 264.227(c)(1), a
description of the means by which
waste additions will be stopped.

(iii) Detailed drawings of any dikes
which exist or will be constructed. .

(iv) A basis of design and design
analysis of any dikes to comply with
§§ 264.221(d) and 264.223(a). The design
analysis must show that any dike will
meet the requirements of § 264.226(c)(1).

(v) Detailed design drawings and
specifications of the liner(s) and the
leachate detection, collection, and
removal system and the basis of design
and design analysis to comply with
§§ 264.221(c), 264.221(e), and 264.223 (b),
(c), and (d).

(vi) Liner installation instructions to
comply with the requirements of
§ 264.226(a). For existing facilities, when
the owner or operator proposes to rely
on existing liners, a description of the
installation procedures used.

(vii) Design details of the leachate
removal system, the basis of design, and
a description of the operating
procedures to be used to ensure free
flow from the collection system in
accordance with § 264.222(c).

(viii) Design plans and specifications
and basis of design of any structures
needed to comply with § 264.222(e).

{ix) A description of the maintenance
and repair procedures proposed to
comply with §§ 264.222(d) and 264.15(c).

(x) A description of the operating -
procedures that will ensure compliance
with §§ 264.229 and 264.230.

(xi) A certification by a qualified
engineer which complies with
§ 264.226(c). The owner or operator of a
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new facility must submit a statement by

, a qualified engineer that he will provide

such a certification upon completion of
construction in accordance with the
plans and specifications.

(4) For facilities that store or treat
hazardous waste in waste piles, except
as otherwise provided in § 264.250.

(i) A description of practices to
control wind dispersal (e.g., cover or
frequent wetting) of hazardous waste in
piles so that the Director, where
necessary, can specify appropriate
control measures.

(ii) A detailed engineering description
of the facility design including:

(A) A description of measures to -
divert run-on away from the pile;

{B) A description of the leachate and -
run-off collection and control system;

“(C) A description of the foundation
supporting the base;

(D) Design specifications of the pile

_ base and liner (or liners) including the

estimated containment life of the base
and the permeability of the liner(s);

(E) Estimated life of the hazardous
waste pile; and

{F) If applicable under § 264.253(a)(3),
a description of the leachate detection,
collection, and removal system
including the system's relation to the
water table and a description of any
efforts to control the water table.

(iii) A detailed description of the
facility operating procedures which
demonstrate compliance with
§§ 264.252, 264.253, 264.256 (ignitable or
reactive waste), and 2684.257
(incompatible waste) including:

(A) A description of efforts to protect
the containment system from plant
growth which could puncture any
component of the system;

(B) A description of design and
operating procedures to properly
manage and dispose of any leachate
that is a hazardous waste;

(C) A description and listing of all

‘equipment and procedures used to place

the waste in or on the pile or to clean
and expose the liner surface; and

(D) A description of efforts to
separate hazardous waste that is
incompatible with any waste or material
stored nearby including the design
specifications of any dike, berm, wall, or
other device used to separate the
materials,

(c) [Reserved] .

Note.—Requirements set forth in § 122.25
(a) and (b) reflect the Part 264 regulations
promulgated on May 19, 1980 and today.
Additional permit application requirements
including those for ather treatment and
disposal facilities will be promulgated when
the remaining portions of Part 264 are
promulgated.
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2. Revise § 122.29 to read as follows;
paragraph (a) is issued as an interim
final rule:

§ 122,29 Establishing RCRA Permit _
Conditions.

(Applicable to State RCRA programs,
see § 123.7)

In addition to the condition's
established under § 122.8(a), each RCRA
permit shall include:

(a) A list of the wastes or classes of
wastes which will be treated, stored, or
disposed of at the facility, and a
description of the processes to be used
for treating, storing, and disposing of
these hazardous wastes at the facility
including the design capacities of each
storage, treatment, and disposal unit.
Except in the case of containers, the
description must identify the particular
wastes or classes of wastes which will
be treated, stored, or disposed of in
particular equipment or locations (e.g.,
“Halogenated organics may be stored in
Tank A", and “Metal hydroxide sludges
may be disposed of in landfill cells B, C,
and D), and

(b) Each of the apphcable
requirements specified in 40 CFR Parts
264 and 266.

[FR Doc. 81463 Filed 1-9-81; 8:45 am]
BILLING CODE 6560-30-1
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