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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 6,51, and 93
[FRL-4805-1]

Determining Conformity of General
Fedoral Actions to State or Federal
implementation Plans

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final nule.

SUMMARY: The Clean Air Act (Act)
requiresz EPA to promulgata rules to
ensure that Federal actions conform to
the appropriate State implementation
plan (SIP). Conformity to a SIP is .
defined in the Act as amended in 1990
as meaning conformity to a SIP's
purpose of eliminating or reducing the
saverity and number of violations of the
national ambient air quality stendards
(NAAQS) and achieving expeditious
attainment of such stan . The
Federal agency responsible for the
action is required to determine if its
actions conform to the applicable SIP,
This final rule establishes the criteria
and procedures governing the
.- determination of conformity for all
Federal actions, axcept Federal highway
and transit actions (“transportation
conformity”). Transportation conformity
requirements are established in a
saparate rulemaking action.
EFFECTIVE DATES: The final rules for 40
CFR parts 51 and 93 are effective
January 31, 1994. The final rule far 40
CFR part & will be effective January 31,
1994 unless notice is received by
Degember 30, 1993, that someone
wishes to submit advarse or critical
comments. If the effective date is -
delayed for the 40 CFR part 6 rule due
to the need to provide for public
comment, timely notice will be
published in the Federal Register. The
information collection requirements
contained in 40 CFR part 51, subpart W,
and 40 CFR part 93, subpart B, have not
been approved by the Office of
Management and Budget (OMB) and are
not effective until OMB has approved
them. A document will be published in
the Federal Register announcing the
effective date.
FOR FARTTHER INFORMATION CONTACT:
Doug Grano: U.S. EPA, Office of Air
Quality Planning and Standards (MD-
15), Research Triangle Park, NC 27711,
{919) 5413292,

SUPPLEMENTARY INFORMATION:
Quiline

I. Summary of the Final Rule
1L Background

M. Discussion of Major Issues and Response
to Comments
A, Effective Dates
B. SIP Ravisions—State Authority
C. Indirect Emissions—Inclusive/Exclusive
Definition
D. Indirect Emissions—Definition of
*Caused By”
E. Indirect Emissions—Sections
110(a}(5)(A) and 131 of the Act
F. Indirect Emissions--Reasonably
Foreseeabls Emissions
G. Indirect Emissions—Definition of
Federal Activity
H. Applicability—Attainment Areas
L. Applicability—De Minimis Emission
Levels
). Applicability--Fxemptions and
Presumptions of Conformity
K. Applicability—Calculation
L. Re Requirements
M. Public Participation
N. Emissions Budgat
0. Mitigation Measures
P. EPA and State Review Role
IV. Discussion of Other Issues and Response
to Comments
A, 40 CFR Part 93
B. SIP Revislon—Deadline
C. SIP Revision—General Conformity
D. Federal Actions—Miscellaneous
E. Applicable Implementation Plan
F. Incyease the Frequency or Saverity
G. Maintenance Area
H. Offsots
L Definitions—Miscellaneous
J. Conformity Determination
K. Air Quality Related Values (AQRV’s)
L- Frequency of Conformity Determinations
M. Tiering .
N. Applicability—Regionally Significant
Actions
0. Applicability—NAAQS Precursors
P. Attainmant Demonstration
Q. Transportation Conformity
R. Baseline Bmissions
5. Anmual Reductions
T. Suminary of Criteria for Determining
* Conformity :
U. Planning Assumptions
V. Forecast Emission Years
W. Total of Direct and Indirect Bmissions
" X. Naw ar Revised Emissions Models
Y. Air Quality Modeling—General
Z Air Quality Modeling—FM-10
AA. Activity on Federally-Managed Land
BB. Federalism Assessment
V. Economic Im '
V1. Administrative Requirements
A. Bxecutive Order 12866
B. Regulatory Flaxibility Act
(. Paperwork Reduction Act
D. Federalism Implications
L Summary of the Final Ruls
The purpose of this rule is to
implement section 176(c) of the Act, as
amended (42 1).5.C. 7401 et seq.), which
roquires that all Federal actions conform
to an spplicable implementation plan
daveloped pursuant to section 110 and
part D of the Act. Section 176{c) of the
Act requires EPA to promulgate criteria
and procedures for demonstrating and
assuring conformity of Fedaral actiors

to a SIP. States are required thxough +
rule to submit to EPA revisions to th
implementation plans establithing
conformity criteria and procedures
consistent with this rule within 12
months of today’s date.

For the purpose of summarizing the
general conformity rule, it can be
viewed as containing three major paris:
applicability, ]ﬁmocgum and analysis.
These are briefly described in the next
three paragraphs.

T]mpgemamlJ conformity rule covers
direct and indirect emissions of exiteria
pollutants or their precursors that are
caused by a Federal action, are
reasonably foreseeable, and can
practicably be controlled by the Federal
agency through its continuing program
responsibility. The rule generally
applies to Faderal actions except:

1) Those cavered by the
transpartation confw rule;

(2) Actions with ated emissions
below specified de minimis levels: and
(3) Certain other actions which are

exempt or presumed to conform.

The rule also establishes procedural
requiraments. Federal agencies must
make their conformity daterminations
available for public review. Notice of
draft and finsl conformity
determinations must be provided
directly to air quality regulatory
agencies and to the public by
publication in a local newspaper.

The conformity determination
examines the impacts of the direct and
indirect emissions from the Fedaral
action. The rula providss several
options to satisfy air quality criteria and
requires the Federal action to also meet
any applicable SIP requirements and
emission milestones. Each Federal
agency must detarmine that any actions
covered by the rule conform to the
applicable SIP before the action is taken.

s EPA continues to baligve that the
statute is ambiguous and that it provides
EPA discretionary autharity te apply
these general omity procedures to
both attainment and nonattainmernt

Howaver, EPA cannot now apply
thesa rules in attainmant aress because
it did not propaose to do so. The EPA
must first complete notice and comment
rulemaking on the application of the
appropriate criteria and procedures far
conformity detarminations in
attainment areas. Therefore. the criteria
and procedures estahlished in this rule
apply only in areas that are
nonattainment or maintenance with
msgoc% to any of the criteria pollutants
under the Act: ! carhon monaxide

1 Criteria pollutants are thoss ants for e
EPA has establishod & NAAQS undér saction 109
of the Act.

_
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lead (Pb), nitrogen dioxide, ozone,
articulate matter (PM-10), and sulfur
ioxide (5§0,).

This rule does not apply to Federal
procurement actions. The March 15,
1993 proposal was silent on the
application of conformity requirements
specifically to procurement actions,
however, a number of comments were
received on procurements. Although the
comments generally indicated that
procurements should be exempt from
the final conformity rule, EPA is
inclined to balieve that Congress
intended for certain procurement
actions to be covered by the general
conformity provisions. It is impossible
at this time to resolve the competing
concerns regarding which procurement
actions should be covered and which
should be exempt since the existing
record is inadequate. Therefore, the EPA
will propose to cover certain
procurements in a future rulemaking,
but will take comment on other
interpretations.

The EPA will also propose
exemptions for certain procurement
actions which it believes would fit the
de minimis criteria or result in
emissions which are not reasonably
foresesable. The EPA belioves the
majority of procurement actions would
be de minimis or not reasonably
foresesable. Given the complexity of
Federal procurement and the
government’s desire to streamline
procurement activities, the EPA will
seek comment on its proposed
exemptions and the process for applying
conformity to procurement activities.

1If. Background

The general conformity rule was
propoesed on March 15, 1993 (58 FR
13836). Additional background
information can be found in the
procgosal notice.

nformity is defined in section
176(c) of the Act as conformity to the
SIP’s purpose of eliminating or reducing
the severity and number of violations of
the NAAQS and achieving expeditious
attainment of such standards, and that
such activities will not:

(1) Cause or contribute to any new
vialation of any standard in any area,

(2) Increase the frequency or severity
of any existing violation of any standard
in any area, or

(3) Delay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area.

The Act as amended in 1990 ties
conformity to attainment and
maintenance of the NAAQS. Thus, a
Federal action must not adversely affect
the timely attsinment and maintenance

of the NAAQS or emission reduction
progress plans leading to attainment.
The Act as amended in 1890 includes a
new emphasis of reconciling the
emissions from Federal actions with the
SIP, rather than simply providing for the
implementation of SIP measures. This
integration of Federal actions and air
quality planning is intended to protect
the inte&’ity of the SIP by helping to
ensure that SIP growth projections are
not exceeded, emissions reduction
progress targets are achieved, and air
quality attainment and meintenance
afforts are not undermined. -

The rule amends part 51 of title 40 of
the Code of Fadaral Regulations by
adding a new subpart W, Part 61 is
entitled: *"‘Requirements for preparation,
adoption, and submittal of
implementation plans.” Amendment to
part 51 is necessary to require States to
ravise their implementation plans to
include conformity requirements. Once
the State plans are revised, the Federal
agencies would be subject to those
requiraments.

addition, the rule adds a new
subpart B to part 93 of title 40 of the
Code of Federal Regulations. This is
necessary to raake the conformity
requirements apply to Federal agencies
as saon as the rule is effective and in the
interim period before the States revise
their implementation plans. The part 93
requirements are identical to the part 51
requirements with one exception: they
do not require a State to revise its
implementation plan. To avoid
duplication, the preamble language cites
only the part 51 sections, however, the
relevant part 51 discussion also applies
to the equivalent part 93 rules.

As noted in the proposal (58 FR
13837), EPA promulgated conformity
rules in 1979 and 1985 to implement the
conformity provisions for EPA actions at
40 CFR 6.303. Today's final rule applies
the conformity provisions of the Act as
amended in 1990 to all Federal
activities, including EPA activities.
Thus, the conformity requirements of 40
CFR 6.303 are superseded by these
rules. Accordingly, paragraphs (a)
through {f) of 40 CFR 6.303 are replaced
with a new paragraph (a) which refers
to the conformity rules promulgated
today and a new paragraph (b} which
retains the requirements of (old)
paragraph (g), which addresses other
requirements of section 316(b) of the
Act. The EPA is taking this action
without specifically having proposed to
make thaese changes to 40 CFR 6.303 in
the March 15, 1993 proposal because
the Agency views thisas a
noncontroversial action and anticipates
no adverse comments. This action will
be effective January 31, 1994 unless, by

December 30, 1993 notice is received
that adverse or critical comments will
be submitted regarding the changes to
40 CFR 6.303. If final action on the
changes to 40 CFR 6.303 is delayed
pending public comment, the
requirements of the new part 51 and 93
rules will still supersede the
requirements of 40 CFR 6.303.

Il Discussion of Major Issues and
Response to Comments

For additional background .
information on the major issues, the
reader should refer to 58 FR 13837~
13847, March 15, 1993. Unless
otherwise noted, the discussions in
Sections I and IV below anly address
issues where public comments were
raceived. Fer portions of the proposed
Tule where comments were not received.
the final rule is consistent with the
proposed rule for the reasons set forth
in the proposal notice. Further
discussion of such issues is not
addressed in this preamble. Portions of
the proposed rule were also changed so
that the final rule more clearly states the
intended meaning. Sections HI and IV
address issues in the same order as they
were addressed in the proposal which is
also consistent with the regulatory
portion of this rulemaking notice.

A. Effective Dates
1. Proposal

The effective date of this rule was
proposed to be 30 days after the final
rulemaking notice is published. At that
time, however, some projects that are
dependent on Federal actions will have
already commenced or completed
planning activities, perhaps including
their environmental assessment. Such
projects would then be faced with the
uncertainty of new conformity
requirements that could not have been
anticipated prior to the final rules being
published. This uncertainty could
threaten the viability of projects for
which considerable time and funds
already have heen or are ahout to be
invested.

The preamble to the proposal
specifically invited comments on
transition {or grandfathering) provisions
for on-going prajects that are dependent
on Federal actions (58 FR 13837). Two
options were proposed which would
allow grandfathering basad on activities
that will have either already
commenced or completad their
environmental assessment by the time
the final rulemaking notice is published.

2. Comment
The EPA received comments on this
issue which recommended a variety of

W
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approaches. The comments included the
following recommendations, among
others:

(1) Exempt Federal actions where the
environmental analysis has been
“commenced” prior to the effective date
of the final rules.

(2) Base the exemption on the
“completion” of the environmental
analysis prior to the effective date of the
final rules. One commenter suggested
the following definition of “‘complete:”
Projects where there has been sufficient
environmental analysis for the agency to
determine that the project is in
conformity with the purposes of the SIP
pursuant to the agency’s affirmative
obligation under Act section 176(c), or
where a written determination of
conformity under section 176(c) of the
Act has been made,

(3) The rule should apply
retroactively to November 15, 1991, the
deadline set by Congress for
promulgation of the rules by EPA.

(4) The final conformity rule should
take effect only after a State revises its
SIP to meet the new Act conformity
requirements and the revision is
approved by EPA.

5) Exempt only projects that have
received funding prior to the effective
date of the conformity rules.

(6) Exempt projects that have
completed an environmental analysis
which included public participation.

(7) Phase-in review by focusing first
on environmental impact statements
(EIS’s) and then later extend to other
actions or exempt projects completed
prior to 1 year after the rules are final.

3. Response

This final rule does not require a new
conformity determination for Federal
actions where the Federal agency
completad its conformity determination
by March 15, 1994 or National
Environmental Policy Act (NEPA)
analysis prior to the effective date of
this rule. If a conformity determination
has been “completed” it means the
responsible Federal agency mads a final
determination that a specific action
conforms, pursuant to section 176(c) of
the Act. In such cases, the Federal
actions must have conformity
determinations pursuant to section
176(c) of the Act, but they would not be
subject to the specific rules published
today. Alternatively, if the Federal
agency had completed its environmental
analysis for a Federal action under the
NEPA prior to the effective date of this
rule, as evidenced by an EIS,
environmental assessment (EA), or
finding of no significant impact
(FONSI), then such an action is also not
subject to the specific rules published

today, although it would have been
subject to applicable conformity
requirements at the time the
environmental analysis was completed.

In determining whether to appfy rules
immediately, EPA generally considers
the following factors:

(1) Whether the new rule represents
an abrupt departure from well
established practice or merely attempts
to fill & void in an unsettled area of law.

(2) The extent to which the p
against whom the new rule is applied

‘relied on the former rule.

(3) The degree of burden which
immediate application: of a rule imposes
on a party, and

(4) The statutory interest in applying
a new rule despite the reliance of a
pa_ll-'tg' on the old standard.

o FPA considered all options
contained in the comments and
determined that the grandfathering

rovision in the final rule is appropriate
or the reasons described below.

(1) The general conformity rule
represents an-abrupt departure from the
previous conformity requirements EPA
published in 40 CFR 6.303, which
applied only to EPA actions (and which
are being replaced by this rulemaking).
Although staff working drsfts of the new
rule existed as early as November 1991,
the final rule is considerably changed
from all of the early drafts, which also
had very limited circulation.

(2) Considering the general absence of
ccnformity determinations by Federal
agencies prior to the 1990 amendments
to the Act, most parties appear to have
relied on the NEPA requirements or on
40 CFR 6.303 to mean that specific
general conformity requirements did not
apply for Federal agencies other than
EPA,

(3) Prior to this final rulemaking,
many Federal actions will have already
completed their environmental analysis
pursuant to NEPA. Such projects would
then be faced with the uncertaiuty of the
new conformity requirements that were
not anticipated prior to the final rules
being published. This uncertainty could
threaten the viability of projects for
which considerable time and funds
already have been or are about to be
invested.

(4) The statutory interest in applying
the new requirements during this
interim period is proserved where the
Federal action specifically considered
the conformity requirements of the Act
and completed such an analysis or
fulfilled the NEPA requirements, since
such actions would provide for an
environmental analysis focusing on air
quality as envisioned by Congress even
though the analysis might not meet all
the details contained in the new rules.

After determining that some form o”
grandfathering is appropriate, EPA
selected a hybrid of the commencement
and completion dates of a conformity
determination or where a NEPA analysis
has been completed. That is, the final
rule grandfathers actions where: (1) The
NEPA analysis is completed by the
effective date of this rule, or (2) the
environmental analysis was cornmenced
prior to the effective date of this rule,
sufficient environmental analysis is
completed, and the conformity .
determination is completed by March
15, 1994 (1 year after the date of the
proposed rulemaking). This approach is
supported by the following reasons:

Flg ‘T'he completion date can be well
defined, as described above.

(2) The commencement date and
hase-in approaches are valid concepts
ut, by themselves, are subject to too

much uncertainty. These concepts have
less well defined dates than the
completion date. In many cases, the
conformity analysis could have been
recently started and the new rules could
be incorporated into the analysis
without hardship. The commencement
date is likely to exceed the 5-year
timeframe for conformity reanalysis in
many cases. The EPA believes that itis
reasonable to expect that a conformity
determination couid be developed in
parallel with the ongoing environmenta
analysis and/or rely on any previous
environmental analyses to the degree
they are complete; in this manner the
conformity determination should not
require extensive, new analyses nor
prolong the environmental review
Pprocess in most cases.

(3) The date after EPA approval of the
State conformity rules is an
unjustifiably lengthy delay and is not
consistent with the statutory intent to
have the Federal rules in place and the
States later follow with their own
confoxmit%;lules.

{4) The funding date may be difficult
ta define since it could be based on a
variety of steps within an overall grant
process or based in some way on the
actual expenditure of funds.

(5) Grandfathering based on previous
public participation and/or the
commencement of an environmental
analysis would not assure that the
analysis was completed and also would
raquire EPA to define what level of
previous public participation would be
considered adequate—an issue not
addressed in the proposal.

As described in § 51.857(a). a

' conformity determination automatic =

lapses 5 years from the date of the i
determination unless the Federal actiu.
has besn complseted or a continuous
program has been commenced to
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implement that Federal action within a
reasonable time, This 5-year provision
also applies with respect to conformity
determinations grandfathered as
described abave.

The information collaction
requirements in 40 CFR parts 51 and 93
have not yet been approved by the OMB
and are not effective until OMB
approves them.

B. SIP Revisions—State Authority

1. Proposal

As described in the March 15, 1993
preamble, EPA proposed that Stetes may
adopt criteria and pracedures more
stringent than the requirements in the
EPA rules {58 FR 13838).

2. Comment

Several commenters supported EPA’s
view. These commenters stated that
Federal agencies are to be afforded no
special privileges and that the Act in no
way prevents the imposition of morse
stringent control maeasures in instances
whaere public health and welfare may be
at risk.

Other commenters, however, stated
that Federal agencies should not be held
to a higher standard by State regulations
than adjacent or nearby private or State
activities. These comments suggest that
this provision may be inconsistent with
section 118 of the Act. Section 118 of
the Act states that Federal agencies are
to comply with State air pollution
requirements *“in the same manner and
to the same extent as any
nongovernmental entity.” Since the
general conformity requirement is not
imposed on any non-Federal entity,
these agencies argue that there is not a
waiver of sovereign immunity which
would allow State regulation of Federal
activities in either sections 118 or 176
of the Act; therefore, these agencies
argue, the Act does not permit States to
set more stringent conformity
requirements than those set by EPA.
Some commented that multiple State
rules would cause confusion to Federal
agencies trying to meet the conformity
requirerents.

One comment stated that only areas
designated “‘extreme” should be
-allowed to require more stringent State
or regional general conformity rules in
its SIP,

3. Response

In considering the comments received
on this issue, EPA has taken the
provisions of sections 116, 118 and
176(c) of the Act into account. The new
language added to section 176(c) by the
1990 amendments to the Act makes it
clear that the purpose of section 176(c)

is to make emissions from Federal
actions consistent with the Act’s air
quality planning goals. The conformity
requirement is different from most other
requirements of the Act because it is
imposed solely on Federal agencies, and
is not required of nongovernmental
entities. Therefore it is appropriate for
EPA to establish the criteria and
pracedures for the conformity of Federal
actions as specified by section
176(c)(4)(A) of the Act. It is also
required that States adopt a SIP revision
that includes these criteria and
procedures, as indicated by section
176(c)(4)(C) of the Act. Furthermaore,
EPA interprets the requirements
imposed by section 116 of the Act to
mean that the criteria and procedures
set by State conformity rules may not be
any less stringent than those established
by this rulemaking.

The EPA interprets the section 118
requirement that Federal agencies
comply with air pollution requirements
“in the same manner and to the same
extent as any nongovernmental entity”
to mean only that Federal agencies must
comply with any air pollution rule -
ostablished under the Act to no less an
axtent than nongovernmental entities.
The general conformity rule and State
rules adopted pursuant to it are rules
established under the Act with which,
under section 118, Federal agencies
must comply. Consequently, EPA does
not agree that there is no waiver of
sovereign immunity at all in section
176(c). The EPA concludes that section
176(c)(8)(c) requires State conformity
SIP's that would regulate Federal
activities.

However, the language of the relevant
sections does leave unclear the extent to
which the waiver of sovereign immunity
may limit the manner in which a State's
section 116 authority is applied to
Federal agencies. After careful
consideration of the legal and policy
arguments presented to EPA after the
March 15, 1993 notice of proposed

rulemaking (NPR), EPA has concluded

that State conformity rules which do not
apply to non-Federal entities and which
apply more stringent requirements than
the EPA general conformity rule to
faderally-assisted facilities would be
inconsistent with the waiver of
sovereign immunity provided by section
118 of the Act. Applying such rules
exclusively to federally-assisted
facilities, which could be the case with
any more stringent conformity
requirements since conformity
requirements do not apply statutorily to
nongovernment entities, would have an
unjustifiably discriminatory effect.
Under current case law, a reviewing
court would construe waivers of

sovereign immunity, like that in section
118, narrowly. See Department of
Energyv. Ohio, 112 S.CT. 1627, 1633
(1992); McMahon v. United States, 342
U.S. 25, 26, 72 5.CT. 17, 18 (1951). The
EPA believes that such purely
discriminatory more-stringent State
programs would be prohibited under
such case law.

The FPA recognizes that States have
historically develeped their own
conformity requirements despite the
absence of any Federal rules. Further;
States have frequently adopted
requirements that differ from State to
State, both with respsct to conformity
and general air quality management, in
order to address different air quality
needs and regulatory authorities. There
are several statements excerpted below
from the congressional Record which
support the conclusion that States may
adopt conformity rules that are more
stringent than the rules promulgated by
EPA.

Such [Federal] regulations will provide
guidance to tha states for the adoption of
conformity requirements in each SIP and will
govern the conformity decisions of federal
agencies and metropolitan planning
organjzations (MPQs) required to make
conformity determinations. Federal agencies
will also have to comply with applicable
provisions of the SIP if stronger than the
underlying basic federal regulations. Cong,
Rec., 516958 (October 27, 1990) {Statement of
Senator Chafee). '

States are also free under section 116 to
continue to apply any more stringent project
review criteria in effect under state or local
law. The criteria in section 176(c)(3) are
merely the additional federal criteria that
must be met to gualify for federal approval
or funding of transportation projects,
programs, and plans prior to the date when
a revised implementation plan takes effect
under these amendments. Cong. Rec., 816973
(October 27, 1990) (Statement of Senator
Baucus).

Such regulations will provide gnidance to
the states for the adoption of canformity
requirements in each SIP and will govern the
conformity decisions of federal agencies and
MPQOs required to make conformity
decisions. Federal agencies will also have to
comply with applicable provisions of the SIP
if stronger than the nndetlying basic federal
regulations.” Cong,. Rec., 516973 (Octaber 27,
1990) (Statement of Senator Baucus).

Consequently, the EPA believes that if
a State wishes to apply more stringent
conformity rules for the purpose of
attaining air quality, it may do so, but
only if the same conformity
Tequirements are imposed on non-
Federal as well as Federal actions.
States adopting more stringent
conformity rules may not cause a mare
significant or unusual obstacle to
Federal agencies than non-Federal
agencies for the same type of action.
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Therefore, if a State decides to adopt
more stringent conformity criteria and
procedures, these requirements must be
imposed on all similar actions whether
the sponsoring agency is a Federal or
non-Federal entity; non-Federal entities
include State and local agencies and
private sponsors. Sections 51.851 and
51.853 have besn revised accordingly in
the final rule.

If a State elects to impose more
stringent conformity requirements, they
must not be so narrowly construed as to
apply in practical effect only to Federal
actions. For example, if a State decides
that actions of employers with more
than 500 employees require conformity
determinations, and the Federal
government is the only employer of this
size in a particular jurisdiction, then
this rule would be viewed as
discriminatory and wonld not be
permitted. Consequently, more stringent
State conformity rules must not only be
written to apply similarly to all Federal
and non-Federal entities, but they must
be able to be implemented so that they
apply in a nondiscriminatory way in
practice.

Moreover, when EPA approves State
conformity rules, the Agency should
determine that more stringent State
conformity requirements are directly
related to the attainment of air quality
in the State.

C. Indirect Emissions—Inclusive/
Exclusive Definition

1. Proposal

The proposal indicated that the Act
expressly prohibits Federal actions that
would “support in any way”’ activity
which does not conform to a SIP. Given
- this language, EPA concluded that
indirect emissions must be included in
any conformity determination, under
either subpart T or W. The EPA
proposed two different definitions of
indirect emissions---"inclusive” and
“exclusive”—and invited comment on
both versions. The inclusive and
exclusive definitions are identical
except the phrase “and which the
Federal agency has end will continue to
maintain soms authority to control”
appears only in the exclusive definition.
As described in the preamble to the
proposal (58 FR 13840), the exclusive
version of indirect emissions excluded
emissions that may be attributable to a
Federal action but that the Federal
agency has no authority to control, The
inclusive version (58 FR 13839)
includes all emissions attributable to the
Federal action, whether or not they are
under the control of the Federal agency.
The terms “caused by' and “‘reasonably
foresesable” are common to both

definitions and are discussed elsewhere
in this notice.
2. Comment

The EPA received substantial and
diverse comments from air regulatory
agencies, the building industry, various
Federal agencies, environmental groups,
and individuals. The “inclusive”
definition of indirect emissions is
supported primarily by the air
regulatory agencies and environmental
groups. The “inclusive” version,
howaver, is viewed as unnscessarily
broad by many of the other groups.
Many individuals and building industry
re;prasentatives objected to the inclusion
of indirect emissions in either approach.

Commenters supporting the inclusive
definition pointed out that this
approach provides the greatest
opportunity for States to prevent
Federal actions that could violate the
NAAQS. They indicated that to prevent
actions that could cause new or worsen
existing air quality violations, it is
necessary to.consider not only the
Federal action, but all reasonably
foreseeable emissions caused by the
Federal action, whether or not they are
under the Federal agency’s control.

Commenters supporting the exclusive
version of indirect emissions argued
that it.is unreasenable to include
emissions tha: may be attributable to a
Federal action, but that the Federal
agency has no authority to control. As
stated in the March 15; 1993 preamble,
many of the Federal agencies reiterated
that this approach might require the
Federal agency to impose conditions on
the project (e.g., mitipation) to
demonstrate conformity that would be
meaningless since there would be no
effective Federal enforcement
mechanism.

A third group of commenters stated
that there should be no consideration of
indirect sources in the general
conformity rule. They cited section 110
of the Act as limiting Federal authority
to conduct indirect source review to
major federally-funded and federally-
sponsored actions, These comments are
addressed in section IILE of this notice.

3. Response

a, General—indirect emissions. As
described in the proposal, the Act
expressly prohibits Federal actions that
would “‘support in any way"' activity
which does not conform to a SIP.
Because this language is very broad,
EPA believes indirect emissions must be
included in any conformity
determination, under either subpart T
(transportation conformity) or W
(goneral conformity). As described
below, congressional guidance is much

clearer for transportation conformity
than for general conformity. In fact,
there is virtually no information in the
Congressional Record specifically
directed at general conformity.
Therefore, in interpreting the statutory
intent for the general conformity rule,
EPA beliaves it is helpful to consider
the guidance provided by Congress on
transportation conformity in section
176(c) of the Act.

Congress clearly intended the
transportation conformity rule to cover
the indirect emissions from vehicles
that would travel to and on highways
constructed with Federal support. Thus,
the conformity review does not focus on
emissions associated with only the
construction of the highway project, but
includes emissions from vehicles that
later travel to and on that highway. The
general conformity rule originates from
the same statutory language and so must
meet the same congressional intent.

As described gbove, the transportation
treatment provisions of the Act clearly
require consideration of indirect
emissions. Therefore, EPA concludes
that the general conformity rule must
also cover indirect emissions.

On March 15, 1993, EPA proposed
that as a legal matter, the statuts could
be interpreted to support either the
inclusive or exclusive definition and
both definitions were offered for public
comment, As a result of the public
comments and consultation with other
Federal agencies, the final rule
incorporates the exclusive definition of
indirect emissions. The exclusive
definition is selected because it meets
the requirements of section 176(c) of the
Act, and it:

(1) Is consistent with the manner
indirect emissions are covered in the
transportation conformity rule,

{2) Can be reasonably implemented,

and

(3) Best fits within the overall
framework of the Act.

As commenters noted, the inclusive
definition would require the review of
more Faderal actions, as described in
this rule, than the exclusive definition
and, thus, could identify more cases
where an air quality violation is
possibly asseciated with a Federal-
action. The inclusive definition,
however, is not selected for the
following reasons:

(1) Mitigation measures required
under this approach may nat be
enforced,

(2) It is not consistent with the
manner in which indirect emissions a
covered in the transportation rule,

(3) It would impose an unreasonable
burden due to the larga number of
affacted Federal ectians, and
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(4) It establishes an overly broad role
for the Federal government in attaining
the NAAQS.

b. Inclusive definition—enforcement.
The EPA sees no value to the
environment in promulgating a rule that
is unenforceable. The EPA agrees with
the point made by some commenters
that it is unreasonable to expect Faderal
agencies to control indirect emissions
over which they have no continuing
authority to control. As stated in the
March 15, 1993 preamble, this approach
might result in a Federal agency
imposing conditions on the project (e.g.,
mitigation) to demonstrate conformity
that would be meaningless since there
would be no effective Federal
enforcement mechanism.

For example, the inclusive approach
could require a Federal agency to
impose restrictions on tha title to land
that is being sold or developed. In such
cases these deed restrictions might
remain forever with the land.
Enforcement of these types of
restrictions is very difficult and is not
likely to be an effective approach.
Further, it is not reasonable to attach a
restriction to a deed forever, since the
land use might change over time and,
certainly, the environment will change
over time—both of which may remave
or alter the need for the deed restriction,
which would nonetheless remain in
place since there is no mechanism to
remove it. In this example, EPA believes
that it is impractical to use deed
restrictions to control emissions and
that the Federal agency would not
maintain control since thers is no
continuing program responsibility for
that Federal agency to control future
emissions associated with that land.

c. Inclusive definition—
transportation. In the inclusive
approach, the Federal agency is made
responsible for emissions that are
reasonably foreseeable. This would
include emissions from on-site or off-
site facilities, Assume, for example, that
the Federal Aviation Administration
(FAA) approves an airport expansion
project which would require a general
conformity determination. The airport
expansion also includes a highway
interchange construction project
neading a project level transportation
conformity approval. Additionally, it is
known that a cargo handling facility
will be constructed near that
interchange due to the airport
expansion. The project level
transportation conformity review would
cover emissions from vehicle activity to
and on the highway interchange, but
would not cover indirect emissions
possibly associated with the airport or
cargo facility. Thus, the project level

transportation conformity review covers
direct and certain indirect emissions
associated with the highway
interchangs action itself.

The general conformity inclusive
approach could rely on the
transportation conformity review with
respect to vehicle activity to and on the
highway interchange. In addition, the
general conformity inclusive approach
would specifically consider direct and
indirect emissions at the airport itself
and at the cargo facility. In contrast, the
exclusive approach, similar to the
project level trans&ortation conformity
approach, covers direct and certain
indirect emissions associated with the
airport expansion action itself, but does
not specifically consider additional
indirect emissions (i.e., the cargo
facility). Thus, the exclusive approach
appears to be more consistent with the
transportation conformity approach.

d. Inclusive definition—unreasonable
burden. The inclusive definition could
be interpreted to include virtually all
Federal activities, since all Federal
activities could be argued to give rise to,
at least in some remote way, an action
that ultimately emits pollution. This
broadest interpretation of the statute
could imposs an unreasonable burden
on the Federal agencies and private
antities that would have been affected
by that definition. For example, since
the Federal government issues licenses
for any export activities, an inclusive
definition approach could go so far as to
require the manufacture of the export
material and the transportation of the
same material to be subjectto a
conformity review. Such an approach,
however, is very burdensome due to the

_large number of export activities, the

fact that the licensing process is not a
factor in any SIP, and that the vast
majority of these manufacturing and
transportation activities may have little
to no impact on air quality. Thus, the
inclusive approach goes far beyond the
set of Federal activities reasonably
related to the SIP.

‘The many Federal agencies subject to
the inclusive approach would have been
required to document air quality
impacts from tens of thousands of
public and private business activities
each year, even where the associated
Federal action is extremely minor. Far

-example, the Army Corps of Engineers

(COE) estimates that 65,000 of their
regulatory actions would have required.
a conformity review in 1992 under the
inclusive definition. The COE permits
are often limited to a small portion of

a much larger project and, thus, may not
ba the best mechanism to review the
larger project: e,g., one river crossing for
a 500 mile gas pipeline or a half-acre

wetland fill for a twenty acre shopping
mall,

The Federal agencies might also have
been required to expend substantial
resources in an attempt to enforce
mitigation measures for actions that are
outside their jurisdiction. Some delay to
these public and private activities
would have been expected as the
conformity requirements were carried
out. In some cases these Federal actions
would not take place at all as a result
of conformity consideration. In -
addition, the threat of litigation over
this expansive list of actions would
have heen significant. That is, projects
could have been delayed through
litigation simply due to arguments over
application of the conformity rule to the
project, even where the air quality
impacts were very minor.

Through public comments and by
cornmunication with other Federal
agencies, the EPA received a large
number of examples of Federal
activities, a few of which are listed
below, that are not normally considered
in SIP’s, but could not clearly ba said to
have absolutely no ties to actions that
result in emissions of pollutants.

(1) COE permit actions.

(2) The sale of Federal land.

(3) National Pollutant Discharge
Elimination System (NPDES) permit
1ssuance.

(4) Transmission of electrical power.

(5) Export license actions.

(6) Bank fajlures.

(7) Mortgage insurance.

Based on the public comments and
consultation with the other Federal
agencies, EPA believes that Congress
did not intend the general conformity
rule to affect innumerable Federal
actions, impose analytical requirements
on activities that are very minor in
terms of Federal involvement and air
quality impacts, and resuit in the
significant expense and delay that is
likely in an inclusive definition. Thus,
adopting the inclusive definition
approach could have imposed an
unreasonable burden on these public
and private activities.

The Federal agencies would, in many
cases, be unable to reduce emissions
from sources that they cannot
practicably control. This would result in
the Federal action having to be
prohibited because a positive
conformity determination could not be
made. The EPA believes that the Act
does not intend to unreasanably restrict
Federal actions so that they are
generally prohibited in areas with air
quality problems. Instead, the Federal
agencies are required to control
emissions in a reasonable manner and
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States must develop general air quality
plans to achieve the NAAQS.

As commenters noted, the inclusive
definition would require the review of
more Federal actions, as described in
this rule, than the exclusive definition
and, thus, could identify more cases
where an air quality violation is
possibly associated with a Federal
action. Even with an approach that
ralied heavily on air quality modeling,

" howaver, there would still not be an
absolute assurance that a new violation
would net occur since there is
considerable uncerteinty associated
with air quality modeling itself, due to
uncertainties in emissions and
meteorological data which drive the
models. In fact, neither the inclusive nor
exclusive definition approach would
absolutely assure that all possible
violations would be prevented since
neither proposed approach requires air
quality modeling for all Federal actions.

e. Inclusive definition--Federal role.
Section 176(c) of the Act covers Federal
actions that support in any way actions
which could cause new or worsen
existing air quality violations, delay
attainment, or otherwise not conform
with the applicable SIP and the purpose
of the SIP. Clearly, Congress intended
Federal agencies to do their him in
achieving clean air. It is unlikely,
however, that Congrass intended
Federal agencies to be responsible for
emissions that are not practicably under
their control and regarding which the
Federal agency has no continuing
program responsibility. The EPA does
not believe that it is reasonable to
conclude that a Federal agency
“supports” an activity by third persons
over whom the agency has no
practicable control—or *supports”
emissions over which the agency has no
practicable control—based on the mere
fact that, if one inspects the “causal”
chain of events, the activity or
emissions can be described as being a
“reasonably foreseeable” result of the
agency’s actions,

In fact, achievement of the clean air
goals is not primarily the responsibility
of the Federal government. Jastead,
Congress assigned that responsibility to
the State and local agencies in section
101(a)(3) of the Act: “air pollution
prevention (that is, the reduction or
elimination, through any measuras, of
the amount of pollutants produced or
created at the source) and air pollution
control at its source is the primary
responsibility of States and local
governments.” Similar to NEPA, section
176(c) of the Act requires Federal
agencies to consider the énvironmental
consequences of their actions. Neither
statutory requirement, however,

requires the Federal agencies to
unilaterally solve local air quality
problems. Instead, the conformity rule
should be viewed in a manner that fits
within a broader view including NEPA
activities by the Federal agencies and
State and local air quality planning and
ragulatory actions, Together, these
activities provide the framework to
attain and maintain the NAAQS.

It is possible that a Federal action
could be taken which, together with
other reasonably foreseeable emissions
caused by the Faderal action, could
cause or contribute to a violation of an
air quality standard or otherwise not
conform with the applicable SIP. The
exclusive definition is adequate to cover
Federal actions and meet the goals of
section 176(c) where the resultant
emissions are practicably under the
control of the Federal agency, and are
subject to a continuing agency
programrmatic responsibility. Where the
Federal control over the resultant
emissions is relatively minor, the

-problem is likely caused by multiple

pollution sources and a solution may be
impossible unless it is directed at all the
contributing sources. This role is given
to the State and local agencies by
Congress and should not be interpreted
as the Federal agencies’ role under
saction 176(c).

In a case where, through a NEPA
analysis, a violation is projected to
occur at a proposed private housing
development that receives a NPDES
permit or private shopping mall that
receives a COE permit, the projected
violation is the result of the new
projected emissions from the
independent private actions not subject
to Federal permit or approval and the
backgrou.ng concentrations, due to
existing local and areawide emission
sources. The appropriate solution to the
problem is for the Federal agency to
ensure conformity of Federal actions to
the SIP by minimizing new emissions
from the Federal activities in a
reasonable manner and for the State and
local agencies to control the local and
arsawide emissions under the SIP to the
oxtent needed to attain the NAAQS. The
Federal agencies’ responsibility should
be to assure that only those emissions
that the Federal agency can practicably
control, and that are subject to the
agency's continuing program
responsibility, will be reasonably
controlled, not to atternpt to limit other
sources’ emissions, which would
infringe on the air quality and land use
planning roles of the State or local
agency.

f. Exclusive definition—reasonable
implementation. In the exclusive
version, indirect emissions include only

emissions over which the Federal
agency can practicably control, and ha
continuing program responsibility to
control. Unlike the inclusive definition,
the exclusive definition does not require
Federal agencies to adopt and enforce
mitigation measures that the agency
cannot practicably control and that the
agency has no continuing program
responsibility to tontrol. As described
below, the exclusive definition does not
cover innumerable Federal actions, does
not require an agency to leverage their
authority, and does not generally
prohibit Federal actions in areas with
air quality problems.

Consistent with the above discussion,
and in order to clarify the scope of the
term “indirect emissions,” that term is
revised in the final rule. Spacifically,
the meaning of the phrase in the
proposed definition regarding emissions
“which the Federal agency has and will
continue to maintsin some authority to
control,” is clarified in the final rule. In
the final rule, the definition of “indirect
emissions” is limited to emigsions “'the
Federal agency can practicably control
and will maintain control over due to a
continuing program responsibility of the
Federal agency.”” The meaning of the
words *“‘practicably control” is
discussed elsewhere in this notice and
through examples contained in the
notice. The meaning of “continuing
program responsibility” is described in
the examples below,

Assume, for example, the Army Corps

- of Engineers {(COE) issues a permit

authorizing dredging by a nonfederal
entity. In one case, the COE might
require the permittee to transport and
dispose of the dredged material ata
specific location. In another case, the
COE might allow the permittes to
dispose of the dredged material at a
suitable upland disposal site. In the first
case, the COE has a continuing program
responsibility for air emissions
associated with the dredging and
disposal activities. In the second case,
the COE’s program responsibility is
limited to emissions associated with the
permitted dredging end dees not
include the disposal activity. However,
if the COE were to impose conditions on
the operation and management of the
dredged material disposal site or
regarding subsequent development
activities on that site, mandating the use
of practices which would result in air
pollutant emissions, then these added
emissions would Bal a continuing
rogram responsibility of the COE.
i In anotheuP case, asgxma the Farest
Service permits a ski resort and impc
conditions regarding the construction -
and operation of the resort. Also assume
that housing development will cccur
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nearby but on privately-owned land. In
this case, emissions from the
construction and operation of the resort
are a continuing program responsibility
of the Forest Service and emissions from
the housing activities are not. Again, if
the Forest Service had authority to
impose conditions on activities at the
housing development and chose to
exercise that authority to impose
conditions that would result in air
pollutant emissions, air emissions from
those conditions imposed would be
within the Forest 1?'(;lrvice's continuing
IO responsibility.

P V&ith respgct to thetji,ssue of indirect
emissions, the proposal pointed to the
language in section 176(c)(1) of the Act
which prohibits a Federal agency from
providing “support in any way * * *
ifor] any activity which does not
conform to an implementation plan.”
“Conformity to ah implementation
plan” is defined to mean that an activity
*‘will not—cause or contribute to any
new violation * * *; increase the
frequency or severity of any existing
violation * * *; or delay timely
attainment of any standard. * * *"

Given the “support in any way”
language, EPA has, in this rule,
interpreted section 176(c) of the Act as
requiring Federal agencies, in making
their conformity determinations, to
consider both the direct and indirect
emissions resulting from their own
actions or from actions that they
support. However, nothing in those
words serves to clarify a precise
congressional intent regarding the scope
of coverage of indirect emissions [a term
which is not expressly referred to in
section 176(c)(1) of the Act]. In other
wards, the words “support in any way"'
do not, in themselves, dictate a
congressional preference between the
inclusive or exclusive definition of
indirect emissions proposed by EPA.
The exclusive definition, which this
final conformity rule adopts, requires
that Federal agencies take into account
only those indirect emissions that the
Federal action would support, that the
Federal agency can practicably control,
and are under the continuing program
responsibility of the agency. The EPA
beliaves this interpretation is the most
reasonable because it assures that
Congress'’ primary intent under section
176(c) of the Act is met, namely, that
Federal agencies advance the purpose of
the SIP by controlling emissions from
those actions which they support, over
which they can practicably exercise
control, and for which they retain
continuing program responsibility.

The Clean Air Act does not define
“support” for the purposes of section

176(c) of the Act.2 If read in the broadest
conceivable manner, the “support in
any way” prohibition might be
interpreted to include virtually all
Federal activities, since all Federal
activities could be argued to support, at
loast in some remote way, an action that
ultimately emits pollution. The EPA
does not believe that Congrass intended
the “support in any way"” prohibition to
be interpreted in a manner that would
lead to such egregious or absurd '
applications of section 176(c) of the Act.
Where the language of a statute is
ambiguous, as is the case here, an
agency has the discretion to adopt an
interpretation that is reasonable.?

One possible approach in determining
how far the “‘support in any way
prohibition” extends is to examine the
word “support” itself. Section 176(c)(1)
of the Act, by its terms, prohibits
Federal agencies from “supportfing])” an
activity which itself “does not conform
to an implementation plan.” 4 Thus, the
support prohibition cannot be triggered
unless and until a Federal agency’s
actions constitute support of a particular
activity. In the absence of a statutory
definition for a word, courts typically
turn to the word's everyday meaning.
The dictionary defines “‘support” to
mean (among other things):

« “to uphold by aid, countenance, or
adherence: actively promote the
interests or cause of”’;

+ “to uphold or defend as valid, right,
just, or authoritative”;

+ ''to provide means, force, or
strength that is secondary to: back up”;

* “to pay the costs of”’;

¢ “to supply with the means of
maintenance * * * or to earn or furmish
funds for maintaining”; and

* “to provide a basis for the existence
or subsistence; serve as the source of
material or immaterial supply * * *”
Woebster's Third New International
Dictionary. As the above list makes
evident, the everyday meaning of
“support” could range from activity that
is merely facilitation or encouragement
to activity wherein the actor assumes an
ongoing responsibility and provides
continning assistance in order for the
subsequant endeavor to be realizad.
Applying the dictionary definition of
“support” in the context of the
conformity rule, it is apparent that
Federal actions that might be said to

2'The general definitions saction for part D of title
1, section 171 (42 U.S.C. 7501), also does not define
“Suppart.”

3 Chevron, U.S.A,, Inc. v. Natural Resources
Defense Gouncil, Inc., 467 U.5. 837, 842-3 (1984).

4 Of course, section 176{c)(1) also prohibits
Federal agencies from engaging in, providing
financial assistance for, licensing or permitting, or
approving, such activities.

“support” subsequent projects similarly
could range from mere facilitation to
continuing responsibility. The EPA does
not believe that Congress intended the
term “support in any way”’ to
encompass each and every one of these
separate definitions, including those
where the relationship between the
Federal agency's action and the
subsequent activity is attenuated. Thus,
EPA believes it is reasanable to select a
definition of “support” that focuses on
the extent to which the Federal agency
has continuing program responsibilities,
and whether it can practicably control
emissicns from its own and other party
activities. The exclusive definition
requires Federal agencies to consider
only those direct and indirect emissions
over which, under their legal
authorities, they can exercise and
maintain practicable control and over
which they have continuing program
responsibilities. As noted previously.
this approach is consistent with the
purposes of section 176(c) of the Act.
That section places certain prohibitions
and responsibilities on Federal agencies.
The EPA does not believe that Congress
intended to extend the prohibitions and
responsibilities to cases where, although
licensing or approving action is a
required initial step for a subsequent
activity that causes emissions, the
agency hes no control over that
subsequent activity, either because there
is no continuing program responsibility
or ability to practicably control. For that
reason, EPA%eli'aves it is not reasonable
to conclude that the Federal agency
“suppaorts” that later activity, within tha
meaning of section 176(c) of the Act.

As implemented by this rule, section
176(c) of the Act requires that a Federal
agency ensure conformity with an
approved state SIP for those air
emissions that would be brought about
by agency action, and that the agency
can practicably control, and that ara
subject to a continuing program
responsibility of that agency. A Federal
agency has no responsibility to attempt
to limit emissions that do not meet
those tests, or that are outside the
Federal agency’s legal control.
Moreover, neither section 176(c) of the
Act nor this regulation requires that a
Federal agency attempt to “leverage” its
legal authority to influence or control
nonfederal activities that it cannot
practicably control, or that are naot
subject to a continuing program
responsibility, or that lie autside the
agency’s legal authority.

For example, neither section 176{c) of
the Act nor this regulation requires a
Federal agency to withhold a Federal
grant of financial assistance to a grant
applicant thet otherwisa satisfies legal
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requirements in order to obtain
assurances from the applicant with
respect to that applicant’s activities that
the agency cannot practicably control,
or that are beyond the agency’s
continuing program responsibilities, or
that fall outside the Federal agency's
jurisdiction.

As described in the proposal,
developmant that is related to the
Federal action only in a manner that
provides daily services such as
restaurants, schools, and banks and
which are located off Federal property,
may be considered incidental rather
than indirect emissions. Such activities
and emissions are expected to be small
relative to other emissions from the
Federal action and are difficult or
impossible to precisely locate and
quantify. Thus, an accurate air quality
and/or emissions analysis is not '
possible. Therefore, emissions from the
daily services activities should be
considered incidental and would not be
included as indirect emissions in the
conformity apalysis even under the
inclus:ve definition. Under the
exclusive definition, incidental
ermissions are generally not covered for
the additional reason that they are
generally not under the Federal agency’s
control and continuing program
responsibility.

g. Exclusive definition—Federal role.
The exclusiva definition isolates certain
types of Federal actions where the role
and responsibility of the Federal agency
itself is major. For example, in Federal
construction projects such as buildings
or laboratories, the Federal agency has
substantial and continuing antharity
and responsibility to manage that
activity. Thus, the Federal contract
manager should also be responsible for
assuring that the construction activities
conform to the applicable SIP.

By focusing on such major Federal
actions, this approach would not require
a conformity analysis for cortain Federal
actions that are necessary for, but
incidental to, subsequent development
by private parties. For example, the
exclusive definition does not generally
require that a COE fill permit needed for
a relatively small part, portion, or phase
of a twenty acre development on private
land would somehow require the COE
to evaluate all emissions from the
construction, operation, and use of that
larger development.

The exclusive definition, in effect,
includes an examination of tl]x)e l:iuties.
continuing program responsibilities,
and controls that a Federal agency can
practicably implement. When the
Federal agency owns or aperates a
facility, Faderal responsibility for the
direct and indirect emissions from that

facility is clear. However, farther down
the spectrum of “assistance,’” where less
and less Faderal control and program
responsibility may be found, a point is
reached where the Federal agency
should not have the same degree of
responsibility for assuring the -
conformity of subsequent privately
generated emissions, especially the
indirect emissions from that action. -

By controlling the direct and indirect
emjssions under the practicable c&:ilu‘ol
and continuin responsibility
of the Federal %)MQ :cl:nformi
rule assures that Faderal agencies take
appropriate and reasonable actions to
support the purpose of the SIP, to meet
all specific SIP requirements, and to
assure that the SIP is not undermined by
Faderal actions. The exclusive
definition assures that Federal actions
will mest the intent of section 176{(c)
and that States will retain the primary
responsibility to attain and maintain the
air quality standards.

In support of the “exclusive” version,
many Federal agencies have stated that
it is unreasonable to withhold a
conformity determination where it is
impracticable for the Faderal agency to
romedy the situation. In such cases, they
argue that the State and/or local
jurisdictions should regulate the
activities outside the Federal agency’s
jurisdiction. On the other hand, some
commenters have argued that reliance
on State or local action to control these
off-site activities could be viewed as
requiring the State to amend the
applicable SIP to conform to the Federal
action, rather than a rule that requires .
the Federal action to conform to the
applicable SIP with respect to all
subsequent emissions. For the reasons
described above, EPA concludes that it
would be unreasonable ta interpret
section 176(c) of tha Act as requiring
Fedoral agencies to take responsibility
for emissions that they cannot
practicably control and for which they
have no continuing program
responsibility.

e conclusion that the exclusive
definjtion best fits with the balance that
Congress established in the Act between
Federal and State/local responsibility is
sug})ortad by the Sugrema Court's
analysis in its 1989 decision in
Robertson v, Methow Valley Citizens
Council, 490 1).8. 332 (1989). In that
case, the Court addressed the question,”
{(w)hether the Forest Service may issue
a special use permit for a recreational
use of national forest land in the
gbsence of a fully developad plan to
mitigate environmental harm.” Id. at
336. In that case, the imposition of such
a mitigation plan was within the
jurisdiction of State and local agencies,

not the Forest Service. The Court held
that the Forest Service’s authority to
issue the permit was not contingent
upan the State and local agencies taking
action. As the Court explained, “(i}n
this case, the off-site effects on air
quality and on the mule deer herd
cannot be mitigated unless non-Federal
government agencies take appropriate
action. Since it is thoss state and local
governmantal bodies that have
jurisdiction over the area in which the
adverse effects nzed ba addressed and
since they have the authority to mitigate
them, it would be incongruous to
conclude that the Forest Service has no
power to act until the local agencies
have reached a final conclusion on what
mitigation measures they consider :
necessary.” Id. at 352-53 (footnote
omitted). For the same reasons, EPA has
concluded that it would be
incongruous” to read sectian 176(c) of
the Act as rendering the ability of
Federal agencies to perform their
congressionally-assigned missions
contingent upon State and local
agencies imposing mitigation measures
over activities that they and nat the
Federal agancies, can practicably -
control, and have a continuing
responsibility to control. Since the
inclusive definition would, in many
cases, require Federal agencies to
withhold action unless and until a
State/local agency imposes mitigation
measures over activities that are outside
the Federal agencies’ control, the
inclusive definition would upsst the
balance between Federal and Stateflocal
responsibilities for achieving clean air,
and would unjustifiably frustrate
Federal agencies from performing their
congressionally-assigned statutory
responsibilities.

o person’s activities that fall
outside the Federal agency's continuing
program responsibility to control are
subject to contral by State and local
agencies. In sum, expanding the Federal
agencies’ responsibilities to extend to
emissions that are outside th«ii]irh
continuing program onsibility to
control (w. l‘:ch the inrﬁll:sive definition
would have done) would upssat the
balance batween Federal and State/local
roles that ss established in the
Act and would infringe on the air
qualigmles of the State or local agency.

h. Exclusive definition—examples.
Exomple 1:

Assume that the FAA is considering
approval of an airport expansion in a
serious ozone nonattsinment area and
that adjacent development of an
industrial park is known to depend ox
tha FAA appraval. Assume: (1) The
airport expansion would result in an
increase in emissions of 50 tans/year of

17:25 Nov 29, 1993 VorDels 18-NOV-93  Jit 150257 PO 00000 Fmm00010 Fimi 4701 Simé4700 E\FRFMPIONCOFT2 pimdd



Federal Register / Vol. 58, No. 228 / Tuesday, November 30, 1993 / Rules and Regulations 63223

volatile organic compounds {(VOC) due
to vehicle and airport related emissions,
and (2) assume that the adjacent
industrial park would emit 200 tons/
year of VOC.

Under the exclusive definition, the
FAA must show that the 50 tons/year of
VOC from the airport related activities
conforms to the SIP. The FAA, however,
is not responsible for the 200 tons/year
of VOC from the industrial park. The
conformity rule pravides several ways
to show that the 50 tons/year of VOC
conforms to the SIP:

(1) The airport expansion is
specifically included in the applicable
SIP’s attainment demonstration.

(2) The 50 tons are offset by
reductions obtained elsewhere by the
FAA,

(3) The 50 tons are determined to be
consistent with the SIP emission budget
by the State air quality agency,

(4) The State commits ta revise the
SIP to accommodate the 50 tons,

(5) The airport expansion is included
in the conforming transportation plan,
ar

{6) In some cases, it is demonstrated
that there is no increase in emissions in
a build/no build scenario. (Note that
project-specific modeling for ozone is
not generally considered an option
since, as a technical mattar, ozone
models ars not sufficiently precise to
show such impacts unless the project is
a large portion of tha total area
inventory.)

Example 2:In another case, the same
airport expansion might be in a CO or
PM-10 nonattainment area where a
local scale modeling analysis is
determined to be needed by the State
agency primarily responsible for the
SIP. In such cases, the modeling
analysis must consider emissions due to
the airport activity and emissions due to
any existing sources, including
background concentrations. Emissions
from the future industrial park would
not, howevar, be required as part of the
modaling analysis since such emissions
are not covered by the conformity ruls.

Example 3: A Federal action to lease
land to a private developer does not in
itself have any immediate direct or
indirect air pollution emissions. The
lease does, however, allow future
activities by the private developer on
the leased Federal land that could result
in indirect sir pollution emissians. This
can be seen clearly in cases where the
leasing action is accompanied by a
description of future activities that the
developer plans to undertake on the
leazed Federal land which would result
in emissions and where the lease
contains emission limits imposed on the
use of the leased Federal land. Where

the Federal agency has the authority to
impose lease conditions controlling
future activities on the leased Federal
land, these emissions must be analyzad
in the conformity determination.

Example 4: Where a COE permit is
neseded to fill a wetland so that a
shopping centsr can be built on the fill,
generally speaking, the COE could not
practicably maintain control over and
would not have a continuing program
responsibility to control indirect
emissions from subsequent
construction, operation, or use of that
shopping center. Therefore, only those
emissions from the squipment and
motor vehicles used in the filling
operation, support equipment, and
emissions from movement of the fill
material itself would be included in the
analysis. If such emissions are below the
de minimis levels described below for
applicability purpoeses (section 51.853),
no conformity determination (section
51.858) would be required for the
issuance of the dredge and fill permit.

i. Exclusive definition—types of
Federal actions covered. The following
types of Federal actions, among others,
are likely to ba subject to conformity
review under the exclusive definition.
Somae of these actions are likely to be
above the de minimis levels,
controllable currently by the Federal
agency, and the Federal agency will
maintain an ability to cantrol the
emissions in the future through
oversight activities.

{1) Prescribed burning activities by
Federal agencies or on Federal lands:
The burning is conducted by the Federal
agency itself or is approved by the -
Federal agency, consistent with a
Federal land management plan, and the
Faderal land manager maintains an
oversight role in either case.

(2) Private actions taking place on
Federal land under an approval, permit,
or leasing agreament, such as mineral
extraction, timber harvesting, or ski
resort construction: A lease agreement,
for example, may be subject to
mitigation conditions as needed to show
conformity and the Federal land

- manager will maintsin an oversight role,

including the enforcement of laase
agresments. The conditions needed to
show conformity would also be
enforceable by the State and EPA
through the SIP (as described elsewhare
in this notice).

(3) Dirsct emissions from COE permit
actions: The COE will evaluate the
direct emissions from the activity
involving the discherge of dredged or
fill material. If these direct emissions
ware to exceed the de minimis level, the
COE has legal authority ta impose

permit conditions to control those
emissions.

(4) Wastewater treatinant plant
construction or expansion actions:
Construction projects funded by EFA
may be conditioned so that the new
treatment capacity conforms to growth
assumptions in the SIP. The EPA
maintains a continuing control authaority
sinco future expansion would nead a
new approval action. Emissions from
this activity can be quantified and
located only on a regional scale; they
cannot be located in a precise manner
and subject to a microscale analysis.
Such emissions are nevertheless
considered reasonably foreseeable, if
only on a regionsl scele. The SIP
planning generally takes into account
the growth limiting effects of
wastewater treatment capacity and,
thus, changes to the capacity must be
shown to conform to the SIP. This is an
area whera Congress clearly desires a
conformity review, as evidenced by
section 316 of the Act. o

(5) Federal construction projects such
as buildings, lahoratories, and reservoirs
on Federal land: Contracts to complete
construction projects funded by GSA or
other Federal agencies may be
conditioned so that the new -
construction maeets mitigation meastures
as needed to show conformity. The
Federal cantract mansger would
maintain an oversight role to assure that
all the contract ments are met.

{6) Project level minerals management
leasing activities: The lease agreement
may be structured as described in item
b above.

{7) New airports ar airpart expansion
actions: Grants to fund projects or
approval by the FAA to build projects
may ba conditioned so that the new
projects meet mitigation measures as
needed to show conformity. Under
FAA's funding statute, grants for new
airports, new runways, and major
runway extensions must include such
conditions. The grant conditions are
enforceable through the grant
agresments. Failure of the airpart
owner/operatar to comply with grant
conditions may result in suspension or
termination of Federa) assistance.

(8) Actions taking place on Federal
lands or in Federal facilities: The
Federal agency has and will maintain
the ability to control emissions in many
other activities, such as activities in
National Parks. on military bases, and in
Fedemllofﬁce gujl,ilgmgs

J- Bxclusive definition—types of
Federnl actions not covered. The
following types of Federal actions,
among others, are not covered hy the
conformity rule under the exclusive
definition approach.
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(1) Activities associated with property
disposal st military closure and
realignment basas through sale or other
transfer of title. This includas
transactions where there is an
enfomh;a tt:l:ngztct for the sale or other
transfar of Hi requires delivery of
roquiremunts of Comprebn
requirements of Co sive
Eanvironmental ., Com tiom
and Liability Act (CERCLA) (42 U.S.C.
9620(h)(3)) have been met whether or
not the property is occupied hefore
closing of title under the contract or a
e instrument. In this .:aze, the
military does not retain continuing
authority to control emissions other
than thoss essociated with the CERCLA
cleanup.

(2) Leasing sgreemants associated
with military base closure and
realignment, where transfer of title is
required to be conveyed upon
satisfaction of the CERCLA
requirements, and where the military
service leases the property without
retaining continuing authority to control
the praperty except as necessary to
assure satisfaction of CERCLA

uinarmnernits.

3) Certain indirect emigsions related
to a COE permit for the discharge of
dredged or fill matazial. Tha indirect
emissions from development activities -
related to COE permit actions are not
cavered whare such emissions are not
subject to the continuing program
responsibility of the COE, or cannot be
practicably controlled by the COE.

(4) NPDES permit actions: Many of
these actions are taken under State rules
and, as such, are not Federal actions.
The issuance of the Federal permit has
no direct emissions, but may have
considerable indirect emissions from
future development of permitted
facilities, However, whare EPA issues a
NPDES permit, for example, to an
industrial or housing development, the
EPA does not maintain an authority to
control emissions from the development
and, thus, the indirect emissjons from
the developinent are not subject to the
conformity rule.

D. Indirect Emissions—Definition of
“Caused By
1. Proposal

During the course of discussing the
inclusive approach, the proposal offared
examples of what emissions would be
considered “‘caused by" a Federal
action. The proposal stated that
inclusive indirect emissions that would
be considered “caused by the Fedaral
action are those emissions from sources
which are dependent upon the Federal
action and would only be constructed

and/or operated because of that Pederal
action. Such emissions would include
emissions from any on-site or off-site
support facility which would not be
constructed or increass its emissions
except as a result of the Federal action.
Tha proposal steted that indirect
emissions include emissions from
mobils smoces that are attracted to a
facility, building, structure, or
installation; for example, indirect
emissions resulting from roads,
facilities, retail, commercial

Andustriel facilities, airports, maritime

ggjrlts._spom centers, and office

Where mobila sources contribute
indirect emissions, the proposal noted
that the Federal agency should attribute
only those emissions that are caused by
the Federal action. For example, not all
the emissions from trips to end from a
workplace or retail site are likely to be
fully “caused” by the site itself. The

to and from the site, the origin and
ultimate destination points of the trip,
and other factors mﬁ used to
determine the portion of indirect

_em.asinns caused by the Federal action.

2, Comment

One commenter requested
clarification that EPA’s intention is to
uin & “hut for” test concerning indirect
amu...} “ng caused by a Federal action.

5. Response

‘The EPA agrees with this comment, as
discussed in the proposal and includes
a definition of “‘caused by in the final
rule to address this concern. Since the
term “caused by” is used in both the
definitions of “direct emissions™ and
“indirect emissions,” the definition in
the final rule also applies to both.

As a result of EPA adopting the
exclusive approach, a Federal agency
will need to address the “caused by™

. issue only with respect to those

activities which the Federal agency
controls. Therefore, many of the
activities that would have been covered
under the inclusive definition only by
reason of the “cansed by" requirement
will not be covered under the exclusive
definition due to lack of Federal agency

" control. This would be true generally for

the examples in the “proposal’
discussion immediately above, which
were offered in the context of the
inclusive definition.

E. Indirect Emissions—Sections
110{a)(5)(A) and 131 of the Act
1. Proposal

Section 110(a)(5}(A) of the Act
prohibits the Administrater from
requiring a State to adopt a general

P
15, 1993

indirect source review program. Sectior
131 of the Act indicates that land use

control suthority resides with the cities

and counties. As poted in the
this Iangiage could be mmwl'
restrict EPA’s authority to regulate
indirect emissions as part of the
conformity nile, However, for certain
federally assisted indirect sources,
section 110{2){5)(B) of the Act expressly
allows the Administratar to promulgate,
implemeut, and enforce indirect soutre
review programs under saction 110(c) of
the Act. The EPA believes that this
language in section 110 of the Act is
consistent with the broad mandate in
section 176(c) of the Act to prohibit
Federal agencies from taking actions
which “suppart in any way” any
activity which doss not eonform to an
applicable SIP.
2. Comment
Several commenters disagreed with
EPA'si and argued that
sactions 110 and 131 prohibit EPA from
ing a rle, such as the March
. that covers indirect
emissions. commenters paint to
the I tive history of the 1877
to the Act, which added
section 110{a}{5) end an earlier verzion
ofwcﬁmhlni;stc). as evidence that -
Congress has explicitly probibited EP2
from seeking to late private
development or land use by Federal
review of indirect sources. By rejecting
effarts by EPA in the mid-1970's to
preconstruction review of parki
structures associated vrith indirect
sources through i
ado; the explici!
section Y1M{a}(5). they Congress
clearly intended that Federal agencies
not invelve themselves in comtrolling
inditect sources or interfering in local
land use decigions. In addition, they
find it significant that ss did not
revise ar delste sectian 110{a)(5) even
when it added arguahly stricter langunage
to sectian 176(c) in 1990. Mareover, to
the extent that section 110{a}{5)(B) does
permit Federel review of cortain indirect
sources, these commenters contend that
such review is restricted to “major”
federally-assisted indirect sources and
federally-aowned or oparated indiract
sources only.

3. Response
For the reasons described in the

preamble to the proposal and as
discussed above ding ' e inclusive/

: m_c‘clusive issue and forther below, EP”

with these comments. The

EPA has noted that section 110{a}{5}B) ~

axpressly allows the Administrator to
promulgate, implement, and enforce
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indirect source review programs under
section 110(c) for certain federally
assisted indirect sources. However, the
EPA also beliaves that section 176(c)
provides independent authority for EPA
to require SIP revisions conceming
conformity requirements that include
provisions addressing indirect
emissions resulting from Federal
actions. Such provisions are necessary
to pravent Federal actions, as required
by section 176(c)(1}(B), from causing or
contributing to NAAQS violations.

The EPA believes that the comments
do not fully reflect the legislative
history of the 1977 amendments to the
Act regarding the congressional
concerns that prompted adoption of
section 110(a)(5)(A). The congressional
Conference Committee report does
indeed discuss attampts by EPA to
promulgate measures controlling
parking supply, but, unlike the
commenters’ statements, points out that
these efforts came only after the EPA
Administrator had determined that all
the SIP’s submitted to meet the 1970 Act
requirements had failed to ensure
maintanance of the NAAQS, especially
those for motor vehicle-related
pollutants, Congress objacted to EPA’s
proposed parking restrictions, not
simply because they were intended to
control indirect sources, but primarily
because Congress believed it was a
misdirected attempt to reduce motor
vehicle traffic that only succeeded in
shifting the air pollution control
emphasis away from the major source of
the problem, namely the cars
themselves.

[The EPA's) efforts based on indirect
control of the use of autamaobiles through
restrictions on parking lots, shopping centers
and other indirect sources, rather than full
and prompt controls for new autos, trucks,
buses, and motorcycles are inherently
inequitable. It transfers from the motor
vehicle manufacturers to the public and to
indirect source owners and operators the
burden of protecting public health from
dangerous vehicle emissions. H.R. Rep. No.
1975, 94th Cong., 2d Sess. 221 (1976).

So, while it is true that Congress
sought to reverse these specific indirect
source measu;es and, thereby, reallocate
the regulatory burdens, it also
acknowledged that even after new car
emissions requirements were adopted,
additional control measures would be
neaded by many nonattainment ereas if
the NAAQS were to be attained and
maintained, and such measures could
include regulation of indiract sources,
such as *‘new facilities which attract
lés;avy auto:rlmbilttah uaugfl" Id. at 222.

nsequently, although Congress
restricted the Administrator’s authority
- to require States to adopt an indirect

source review program, it purposely did
not remove that authority completely.
Again, as stated in the Conference
report: “The Committes believes that its
proposal meets the specifications * * *
of an acceptabla and workeble program.
It tightly restricts the Administrator's
authority with respect to indirect
sources by assuring that necessary
review programs for non-federally
assisted indirect sources will be
designed and implemented by local and
State governments.” Id. at 227. And, as
the repaort notes elsewhere: *Of course,
the prohibitions on the Administrator’s
implementation and enforcement of a
review program* * *are not applicable
with respect to federally-owned or
foderally-assisted indirect saurces.” Id.
at 224. Nothing in section 176(c), which
is only concerned with federally-
assisted actions, is inconsistent with
this expression of Congress’ intent with
respect to section 110(a)(5). Moreover,
the fact that the section 110(e)(5)
prohibition and the requnirement that
Fedoeral actions conform ta the SIP
under section 176(c) were both added
when the Act was amended in 1977
does nothing to further the commenters’
srgument since it supports EPA’s
position as well. Given the thorough
and detailed consideration Congress
expended when it limited EPA’s
authority to review indirect sources, it
would have been easy for Cangress to
add language in section 176(c) stating,
for example, that the section 110(a)(5)
restriction on indirect source review
applied there also. Not only has
Congress not limited this prevision, but
on the two separate accasions it has
addressed section 176(c) of the Act it
has consistently stated the scope of the
provision's coverage requires a
determination of conformity for “any
activity” that a Federal agency
‘““supports in any way." Indead, EPA"s
view is consistent with the exception to
the prohibition in section 110(a)(5) for
fodarally-assisted, aperated, or owned
indirect sources, since section 176(c) of
the Act spplies only to actions
supported or undertaken by Federal
agencies. The EPA, therefore, concludes
that the prohibition in section 110(a)(5)
of the Act daes not limit EPA’s
independent authority under section
176(c) of the Act.

The EPA also does not agree with the
comment that the authority provided
EPA under section 110(a)(5)(B) to
control certain indirect sources is
limited only to major indirect sources,
such as the ones enumerated. therein,
The discussion in the legislative history
strongly suggests that the use of the
ward “major” was not intended to

denote a limitation on the type of
indirect sources EPA may review_
Rather, the term as used merely
describes certain large-scale, hence
“major,” projects of the type which, like
the ones listed, normally qualify for
Federal funding assistence. For
example, the Conference Committee
report states: “An exception to this
[section 110(a)(5)] prohibition is made
for major Federally funded public works
projects such as highways and
airports. . ."" S. Rep. No. 16, Vol. 3, -
95th Cong., 2d Sess. 506 (1978). But
other statements in the report show that
EPA's review is not limited to such
projects only: ‘*“The Administrator is
prohibited from promulgating
regulations relating to indirect source
reviews except with respect to Federally
assisted highways, airports or other
indirect sources assisted, owned or
operated by the Federal government.”
Id. at 4382 (Vol. 5){emphasis added).
Moreover, the conformity rules
regulate emissions, not local land use or
zoning requirements. These rules do not
infringe on the autherity of local
governments to contrel land use; rather,
they restrain the ability of Fedearal
agencies to support projects that cause
certain air quality problems. Nothing in

" these rules inhibits the ability of local

governments to set their own
requirements with respect to such
projects. Thus the conformity rules are
not inconsistent with section 131 of the
Act.

F. Indirect Emissions—Reasonably
Foreseeable Emissions

1. Proposal

As described in the preamble to the
March 15, 1993 proposal, the indirect
emissions that are “reasonably
foreseeable™ must be identified at the
time the conformity determinatien is
required, though this would include
emissions that would occur later in time
and/or at a place other than the action
itself. The proposal stated that an
agency is not required to speculate or
guess at potential future indirect
emissions which are conceivable but not
identifiable. In addition, the proposal
indicated that deseriptions of emissions
contained in decuments such as
employment and financial forecasts and
NEPA documents should ba considered
reasonably foreseeable emissions.

As described in the proposal, certain
types of Federal actions ocgur on the
programmatic level rather than on a
project level, and the specific air quality
and emissions impacts associated with
individual projects under such
programs may not be known. In
instances where a Federal action is an
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a programmatic level and it is Unlike the proposal, the final emissions. In such cases, the EPA

impossible to accurataly locate and definition doss not require a Federal balieves that a conformity review is n.

quantify emissions and, therefore, sgency to use all emissions ecenarios required prior to the project level

impossible to accurately complete the contained in financial documents or analysis.

air quality and emissions analysis environmental analyses. That approach On the other hand, where a

specified in § 51.858, such emissions could not in many cages be conformity review, such as a lease sale,

should not be considered reasonably implemented since the various can be and is mada on the pro lovel

foresesable. documents contain quite different rather than the project level, subsequent
The proposal also stated that, for scenarios and a document project lavel actions which implement

ases of defining “indirect sometimes cantaing multiple emissions  the conforming program do not require
gurpj_ ssions.” dmlogmant that is related  Scenarios. In addition, sore scenarios  new confarmity reviews. This spproach

" could be baged on on. The is consistent with in the
o Tl sy n g pamner SAAPONE plaln T, oottt g
s ol bonkes and which sve  Worst-case assumptions, unlikely clarification, EPA added this concept in
located off Fedaral vro may be growth scenarios, or a:;ljysss whereitis the final role: § 51.853(c)(4) exempts
considered incidental fethar than impossible to assess local air quality  actions that merely implement a
indirect emissions under certain im . Further, under an exclusive decision to conduct or carry out a
circumstances. In such cases, specific  Jehition, the conformity review may  policy, plan. program, ar project where
BImiSsie 8 daity sorvices emissions then, for example, the confl::orms.
activities should be considered not

‘ emissions scenarios contained in an . "
reasanably foresesable and not included . (2) Electric Power Marketing
as indirect emissions in the confarmity envur:nmentnl;mpact statement.

Iysi the Federal Federal activities in the marketing of
analysis. agency to review all of its own slectric power are exempt from
2. Comment information and all information conformity review for several reasons.

: presented to the Federal agency. In many cases, the resulting emissions

The EPA received comments Salaction and documentation of the from the use of the electric power

requesting clarification of the phrase relovant emissions scenarios for cannot be precisely located or
“reasonably foreseeable emissfons." mnforn:l;y review is the responsibility  quantified and, thus, are not reasomably
Several commenters requested EPAto of the Federal agency and should be foreseeable. The marketing agreements
incorporate a definition of thisterm in ~ based on reasonsable expectations of would also be axempt since customers
the rule. One commenter stated that future activity resulting from the of the Federal agency could obtain
EPA’s definition of reasonably Federal action. electric power from other public (nor
fareseeable emissions would require b. Actions not reasonably foreseeable.  pederal) ar private electric utilities ex
private developers to account for, In order to provide further clarification. it were not provided by the Federal
assess, and if necessary, mitigate the EPA listed some Federal actions that are agency. Thus, emissions from thess
impacts of completely unrelated not considered reasonably foreseeable in  yctomars are not “cansed by” the

projects developed by other private §51.853(c)(3) and are, therefore, exempt  Paderal action because would
parties. The corlx):nentar also objected to  from conformity requirements. This list * ,erur in the absance nf%eayi‘ademl
certain environmental analyses thatrely  is intended to provide examplesend is  ,i0n Further, SIP's assume electric

on worst-case assumptions and not intended to be a complete listing of power will be available in future growth
exaggerate the impacts due to possible,  such activities. Additionally, actions for projections. Thus, the delivery of

but unlikely, future growth scenarios which emissions cannot be accurately

. . . electric power would not be
and where it is impossible to assess quantified, such as the implementation ;. istant with the SIP.
local air quality impacts. of tradtei laws ::éiﬁet:;gson m::l:t mc_ Ui tn'n! ] The definiti
) ) promao anal , Are « FlleI:IS_ 3 P K
3. Rasponse considared nebly f ble. As of “reasonably foreseeable amissions

discussed below, thesa actions include “indirect ernissions (axclusive),” and

a. Documentation. In order to clarify “caused by" make it clear that

. program scale Jeasing actions and “ v unre octs,™
:ﬁﬁ%ﬁ?ﬁ‘:ﬂﬂlﬁ? ?:g:aeahlﬂ electric power marksting activities that st‘;ot:iplla;t?%ommel;t&d.ﬂ not sulli)s]ect
emissions” in the regulatory portion of ~ involve the acquisition, sale, and to the applicability analysis. However,
the rule; (2) added the discussion below; transmission of electric energy. where an air quality modeling analysis
and (3) listed certain Federal actions (1)F gram Level Leasing Actions is the basis of a conformity analvad
that are “‘l’t considered mas]unagly In -.tions such as outer continental ggtﬁginanon.ttzarmn@al_mg da e?;s
foreseeabla in § 51.853(c)(3) and, shels lsera salos, it will often be difficult Sheuld account for emissions dae o
therefore, Bx'm.;._‘l’: ffimftilnt;z ogm;itzm or impossible to locate and quantify existing 5°mth°3;. edfral m?:n
requirements. The ?h °“D‘:al 4 emissions early in the Federal agency O atarn fr winmth ElgA ) h:g *lance
to the discussion in the proposal, review process. Thus, the emissions consisten modeling gt -
g"wa.‘g’:&%‘:f:‘:fe some differencesas .y ot he m:f‘:nably foreseeable. G. Indirect Emissions—Definition of

85CT1 : ‘ Further, a conformity review is Federal Activi
- Reasonably Foreseeable Emissions are unnecessary at mattt)i'me since the ¢ osal 4
projected future indirect emissions thatare  Federal agency must take future actions 1. Prop N
h‘l““ﬁ"d ;:?&g;ﬂ%?mgof e Telated to the lease sale which are Although EPA included a definition

£ e subject to conformity review. That is, of “Federal action” in the proposal,
°mﬁiz:§li: g“dm &me:f:d the exploration and development definition merely mpeatacflr:ngtmge

by the Pederal agency based an its own actions at the project level would be from section 176(c) of the Act and dia
infarmation and after reviewing any subject to conformity review prior to not clarify the meaning of the statutory
information presented to the Federal agency.  any action that would actually resultin  langusge. The preamblie ta the proposal,
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however, made it clear that EPA
intended the concept to include future
development activities associated with a
F action, under ejither definition
of indirect emissions. Under the
exclusiva definition, EPA proposed that
consideration of such emissions would
be limited to those future development
activities which the Federal agency
could control and would continuse to
maintain some authority to control.

2. Comment

The building industry commentsd
that undar Atlantic Terminal Urban
Renewal Area Coalition v. New York
City Department of Environmental
Protection, 705 F. Supp. 988 (S.D.N.Y.
1989), the definition of Federal activity
should be limited to the immediate
gzdnral actim}. in that case a

partment of Commerce (DOC) t

for demolition, and should not ing(:lz::‘le
any subsequent activities even where
they are facilitated by the Federal
action, in that caze a sub: nt
housing development built on the site of
the demolition. Several commenters
also requested that EPA clarify which
activities are covered under the
conformity rule.

3. Rasponsé

The EPA does not agres that Fedaral
actions should always be interpreted so
narrowly. The EPA acknowledges that
the court in Atlantic Terminal indicated
in dicta that, in that case, the Fedsral
activity under consideration should be
limited to the demolition activity.
Hawever, that assessmeant was made in
the contaxt of a factual situation in
which the subsequent development
activity was being funded by a
Department of Housinfoaid Urban
Development (HUD) block grant. The
court hased its decision on the
unreasonable burden and duplicative
efforts that would be placed on the
Federal government should both DOC
and HUD bs required to anslyze the
same subsequent development. The
court did not address the situation
where only one Federal agency had
jurisdiction over a project, and was nat
presented with the statutory language
nor legislative history concerning
transportation activities under the 1990
amendments to section 176(c) nor EPA’s
interpretation of Federal actions and
indirect emissions (describad below).

If it were the case that through an
agency's approval of a demolition grant
an agency were able to practicably
control construction of the housing
developmeit, and had continuing
program responsibility over such
developtnent, then EPA believes that the
agency would have “supported” the

housing development by making the
grent. For these reasons, EPA believes
that a court the

specifically addressing the
issue of the definition of Federal activity

under such circumstances would not
reach the same decision as in Atlantic
Terminal.

In order to clarify which activities are
covered under the general conformity
rule, the final rule incorporates changes
in the definitions of “Indirect
amissions” (discussed in section OLC.}
and *Faderal action” (discussed below
and in sectien IV.D.). The definition of
“Foderal action” is revised by adding
the following sentence to the end of the
definition in the proposal: Where the
Faderal action is a permit, licensa, or
other approval for some aspect of a
nonfederal undertaking, the relevant

activity is the portion, or phase of
the nonbdma%aﬂaﬁng that requires
the Federal permit, license, or approval.
The following examples illustrate the
meaning of the revisad definition.
Assume, for exampls, that the COE
issues a permit and that tted fill

activity re nts one p of a larger
nonfagmrurisc?artaking: ie., the
construction of an office building by a
nanfedersl entity. Under the confermity
rule, the COE waould be responsible far
addressing all emissions from that ane
phase of the overall office development
undertaking that the COE permits; i.e.,
the fill activity at the wetland site.
However, the COE is not responsible for
evaluating all emissions from latar
phases of the overall office development
(the construction, oparation, and uss of
tha affice building itself), becausa later
phases generally are not within the
COE's continning program
responsibility and penarally cannot be
practicably contralled by the COE.

In another case, assume the Farest
Service permits a ski resort and imposes
conditions on tha construction and
operation of the ski resort. Also assume
that housing development will occur
nearby but on privately-owned land. In
this case, the conformity review might
cover emissions due to construction and
oparation of the ski resort since they are
activities permitted by the Forest
Service. Emissions from the housing
activities, however, would not gansrally
be covared since the Forest Service does
not generally take actions covering the
portion of the overall development that
is on privately-owned land and not
subject to a Forest Service permit,
license, or apprave action.

H. Applicability—Attainment Areas
1. Proposal

As discussed in the preamble, EPA
proposed to interpret the statute such

that the conformity rules apply only to
nonattainment areas and those .
attainment areas subject to the
maintenance plans required hy section
175A of the Act (58 FR 13841).

2. Comment

The EPA recsived many comments
which with the proposal and
many other comments stating that the
statnte shouid be read such that
conformity requirements would apply
in all or portiems of attainment and
unclassified areas as well, Similar
commaents were recaived srguing that
conformity should not apply in
attainment areas.

One commenter noted that
development in attainment areas on the
fringe of nonattainmant areas is likely to
increase the m:{e the nmnainﬁ,ﬁ
areas, increasing the impact an i
health and welfare and nmnt}:bng
more costly pollution control measures
to retrofit sources. The commenter also
stated that developmant in raral
attainment areas, even many miles away
from urban nonattainment areas, may
delay timely attainment of the NAAQS
or emission milestones in
nonattainment arees. Anather
commaenter cited an example of a
conformity analysis in an attainment
area which showsd a Fedaral action
would cause a new violatioan of the
NAAQS unless mitigation measures

wore implemented and/or planning
3. Response

In the proposal, EPA indicated that
the statute was ambignous with respect
to whether conformity applied only in
nonattainment areas, or in attainment
areas as well. As noted above, EPA
received significant public comment
arguing that the statute should be read
to apply conformity also in attainment
araas, based on the wording of Act
section 176(c)(1) and the policy marits
of such applicebility. Similar comments
were received arguing that conformity
did not apply in attainment areas.

The EPA continues to believe that the
statute is ambiguous, and that it
provides EPA discretionary authority to
apply these general conformity
procedures to both attainment and
nonattainment areas. The EPA plans to
calry out a separate rulemaking
proposing to apply general conformity
procedures to certain attainment areas.
The EPA sees strong policy reasons not
to apply conformity in all attainment
areas, given the significant burdem
associated with making canformity
determinations relative to the risk of
NAAQS violations in clean areas. Thus,
EPA believes that it would be
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reasonable to propasa applyin,
copfarmity inl;ﬂninmelrtpnmsg for
which air quality is close to
nonatininment lavels, for example at 85
percent of nonsttainment lavels (see
discussion below).
thTt:fA intends to take comment on

o basic proposal to appy conformity
in attninn'll)ent areas. 'l:.lga EPA will also
seek comment on the specific
application of conformity in certain
cal ies of attainment arees.

fore, EPA intends to issue in the

near future 2 supplemental notice of
proposed rulemaking dealing with
canformity requirements in attainment
areas.® The requirements of this finel
rule will apply only in nopattainment
and maintenance areas, as proposed.

While EPA will solicit comments o
other options, the supplemental notice

of proposed rulemaking on general
conformity will propose to require
conformity determinations only in the

portion of attainment areas which have
exceedad 85 percent of the NAAQS.
These areas will be identified by using
the most recently available, quality-
assured air quality data covering the
period appropriate for making
designations of air quality status in 40
CFR part 81. Federal activities in
attainment areas below 85 percent of the
NAAQS and areas where representative
monitoring data are not available would
be axempt from the obligation to
conduct a general conformity analysis
based on the de minimis impact on air
quality that would result for general
conformity activities in such areas.
Because the merit of exempting certain
areas from conformity requirements will
vary depending on the activities being
regulated, the transpartation conformity
rule may propose different exemptions
for npplicab_ility of conformity
Tequirements in attainment areas than
those for general conformity.

1. Applicability—De Minimis Emission
Levels

1. Proposal

The proposed de minimis emission
lavels to be used for determining
applicability of conformity requirements
were rgg}lutant specific and varied
according to the saverity of the
nonattainment area, They ranged from
0.6 tons/year (for lead) to 100 tons/year

s For PM-10, the aruas which would be eddressed
in tha supplemental notice are designated
“naclassifiable.* The amendments to the 1990 Act
designated areas mesting certain qualifications as
nengtainment for PM~10 by operation of law,
while all other areas wara dasignated unclassifiable.
In the future, a3 appropriate, the Act provides for
additional unclassifighle areas to b redesignated to
attaipment. This rale refers to areas redesignatad to
aHainment as "“maintenance areas.”

(for carbon monoxide) (§ 51.853). These
lavels generelly were derived from the
“gi| ce lovels” established far
pmc’:sunsnstructioi: mwgw of modiﬁcati_cl:_xl:;
to exi major sta £0Urces,
signi levels wa::at:{an from the
Act itself, where provided, or from
EPA's ons for STP’s (40 CFR part
51) whaere the Act did not provide them.
Far ozone (VOC) end nitrogen oxides
(NO,), a sliding scale was proposed,
renging from 10 tonslyw?f!:r extrems
ozone nonattainment areas} to 40 tons/
year (for marginal and moderate ozone
nonattainment areas).e

Most Faderal actions result in little or
no direct or indirect air emissions. The
EPA intends such actions to be
oxam under the de minimis levels

ified in the rule and, thus, no

further analysis by the Federal is
required to demonstrate that
actions conform, Additionally,
peragraph (d) of §51.853 allows a
Federal agency ta estsblish categories of
actions which would be presumed to
conform dus to minimal air quality
impact, These pravisions are intended
(0 assure that rules are not overly
burdensome and Fedaral agencies
would not spend undue time assessing
actions that have little or no impact on
air quality. Such actions include, for
example, personnel actions, continuing
activities with no substantial, adverse
change from previous conditions that
are associated with an on-going program
or operation (including certain permit
renewal actions), and routine
monitoring.

2. Comments

Several commenters supported the
concept of de minimis levels as a means
of focusing conformity requirements on
those Federal actions with the potential
to have significant air quality impacts.
Many agreed with tha de minimis levals
proposed in the NPR. Some commenters
thought the levels should be lower so
that mora actions would be considered,
while others wanted the de minimis
levels to ba raised to lessen the
administrative burden on Fedaral
agencies and avoid conformity
requirements for smaller projects. A few
commenters indicated that too many of
their activities would be subject to a

¢ The cctual significance level for VOC and NO,
established by the Act as amendad in 1990 for an
extreme ozone nonattainment area is zero (i.e., any
increase in emissions from a modification of a
major source triggars new source review). The 10
tona/year proposed for a conformity review
threshold was chasen bocausa EPA determined that
a do minimis level is nsoded, 8 2aro threshold does
not provide a de minimis level, and scurces with
amissions abave 10 tans/yoar ara defined as “major
s?&nmry souxces” under titla I, part I, subpart 2
of the Act.

conformity review based on the de
minimis cutoffs proposed in the NPR i
they wera usaed with the inclusive
definition of indirect emissions.

One commenter stated that the
PrO] de minimis lavels are arbitrary

capricious. Another compmenter
stated that there should be only ane de
minimis level rather than the pollntant-
and classification-specific levels
proposed.

Severnl comments objected to the
provision thet would automatically -
lower the de minimis levals to that of
the stationary source level established
by the local air quality agency. The
commenters pointed out that certain air
sgencias have a zero threshold level,
which would not be apprapriate for
conformity.

The EPA also received comments
stating that ths applicability
determinations for conformity wonld be
g:ai;ly burdensome becausa the‘)l'm could

terpreted to 8 to even ths

posedoful uld%m v

pro e co i to
call for virtually all Federal actions,
even purely administrative anes, to
make a positive conformity
determination before the agency is
allowed to proceed with the action.

Several commenters requested EPA.1
spacifically list types of Federal artions,
that would be de minimis and, thus,
exempt from the conformity review
requirements.

3. Responss

Given the need to choose a threshold
based on air quality criteria and one that
avoids coverage of less significant
projects, and in to certain
comments, the de minimis levels far
conformity analyses in the final ruls are
based on the Act’s major stationary
source definitions—not the significance
levels as proposed—for the various
pollutants. Use of the de minimis levels
assures that the cenformity rule covers
only major Fedeyal actions. Under the

-major sonrca definition, for example,

tha levels for ozona would range from
10 tons/year (VOC or NQ,) for an
extrema ozone nonattainment area to
100 tons/year for inal and moderate
aress, not from 10 tons/ysar to 40 tans/
year as proposed. In areas that are close
to attainment, smaller projects, such as
thase that result in strip shopping
centers, would not be subject to review.
In arsas with more severe air quality
problems, such smaller projects would
be subject to review. Larger projects,
such as an airport ion or the
redevalopment of a military base, woni
raquire a conformity review under all of
these de minimis levels.
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The de minimis level for lead is 25
tons/year in the final rule. The
definition of major stationary source for
lead is 100 tons/year. Relatively small
increases in lead emissions, howaever
(compared to other criteria pollutants)
may threaten the lead standard; also, the
level propased for lead (0.6 tons/year)
was proportionately much smaller than
100 tons/year, Therefore, a 100 ton/year
level appears unprotective of the
conformity requirement. The 25 ton/
year valus is based on the source size
in 40 CFR part 51 that triggers an
attainment demonstration requiring

i ion modeling.
de minimis lavels proposed were
generally those used to define when
modifications to existing stationary
sources require preconstruction review.
It was pointed out to EPA in comments
on thep that these thresholds
waould result in the need to perform a
conformity analysis and determination
for projects that constituted a
“modjllm:' tian" to an existing source but
not a “major’* source in some cases. The
EPA agrees that conformity applies
mare appropriately to “major” sources
and after careful consideration has
decided to revise its original proposal in
the fipal rule to use the emissians levels
that define a major source, except as
described sbove for lead. The definition
of a major source under the amended
Act is explained in more detail in the
April 16, 1992 Federal Register in the
EPA's General Preamble to Title I (57 FR
13498). Section 51.853(b)(3) of the Tule
bas also been revised to remove the
rovision that would automatically
ower the de minimis levels to that
established for stationary sources by the
local air quality agency. In keeping with
its conclusion that only major sources
should ba subject to conformity review,
EPA agrees that a zero emissions
threshold, as established by some local
;gﬁmcies. should not be required by this
8. .

Further, the EPA believes that Federal
actions which are da minimis should
not be required by this rule to make an
applicahility analysis. A different
interpretation could result in an
extremely wasteful process which
generates vast numbers of useless
conformity statements. Paragraphs (c)
{1) and (2) of § 51.853 are added to the
final rule to provide that de minimis

- actions are exempt from the
requirements of this rule. Therefore, it is
not necessary for a Federal agency to
document emissions levels for a de
minimis action. Actions that a Federal
agency recognizes as clearly de minimis,
such as actions that do nat cause an
increass in emissions, do not require &
positive conformity determination.
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Instead, such actions are exempt from
the rule as provided in § 51.853(c)(1).

In order to illustrate and clarify that
the de minimis levels exempt cortain
types of Federal actions, several de
minimis exemptions are listed in
§51.853(c)(2). There are too many
Federal actions that are de minimis to
completely list in either the ruls or this
preamble. In addition to the list in the
rule, the EPA believes that the following
actions are illustrative of de minimis
actions:

(1) Routine monitoring and/or
sampling of air, water, soils, effluent,
etc

(2) Air traffic control activities and
adopting approach, departure and
enroute procedures for air operstions.

(3) Acquisition of mpertﬁe:tihmugh
foreclosure and sim 1&: means.

(4) Assistance or subsidy for social
services such as health care, day care, or
nutrition services, as well as payments
under public assistance.

(5) osit or account insurance for

customers of financial institutions and
flood insurance.
" (6) Routine installation and operation
of ;sviaﬁun and maritime navigation
aids.
(7) Parxticipating in “‘air shows" and
“fly-overs” by military aircraft.

{8) Educational and informational

5 and activities.

(9) Advisory and consultative
activities, such as legal counseling and
T ntation. '

10) Construction of hiking trails.

(11) Regeneration of an area to native
tree species

(12) Timber stand and/or habitat
improvement activities which do not
include the use of herbicides, prescribed
fire or do not require more than one
mile of low standard road construction.

As noted above, the provisions in
§51.853(c) (or in § 51.853(d){e)) are not
rebuttable presumptions and not subject
to documentation since they are
exemptions to the rule. The EPA
believes that the nature of the
exemptions listed in the rule, ‘aken in
context of the definitions of a Faderal
action and indirect emissions, which are

~ limited ta these actions over which the

Federal agency has a continuing
program responsibility and can
practicably control, renders these
actions truly de minimis and therefore
exempt from conformity requirements.
The exemptions listed in § 51.853(d)
are for actions that may be above the de
minimis levels listed in §51.853(b). The
rationale for the exemptions listed in
§51.853(d)(1) for new source raview
(NSR) and prevention of significant
deterioration (PSD) and § 51.853{d)(2)
for emergencies is explained below. The

activities listed in § 51.853(d) (3) and (4}
are related to air quality and necessary
environmental regulations and,
therafore, EPA believes they should be
exempt. The exemption for certain
CERCLA activities i discussed in the
following section.

In contrast, the provisions of
§ 51.853(f) are presumptions of
conformity that must be supported by
documentation as provided in § 51.853,
paragraphs (g) and (h) (which establish
criteria and procedures for Federal
agencies to develop additionsl
categories of actions which wonld then
be presumed to conform), and that they
may be rebutted as provided in
§51.853(j).

J. Applicability—Exemptions and
Presumptions of Conformity

1. Proposal

In addition to Federal actions with de
minimis emission levels that do not
require conformity determinations, EPA
identified several types of Federal
actions where EPA believed that
conformity of such activities or 8
portion of such activities can be
presumed. The NFR provided several
cases where conformity is presumed
{§ 51.853 (c) and (d)), including the
following:

(1) Actions subject to precanstruction
NSR or PSD programs under the Act;

(2) Wastewater treatment waorks
projects funded by the State Revolving
Fund (SRF) under the Clean Water Act;

(3) Superfund activities under the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA);

(4) Federal land transfers; and

(5) National emergencies.

The proposal indicated that Federal
actions identified under § 51.853,
Docacns the requisod ar quliey analyes

usa tha ired air quality analyses
that would br:%onducted under a
conformity review must be completed to
comply with other statutary
requirements. That is, air quality
enalyses are required in the NSR
programs under the Act and the
applicable or relevant and appropriate
standards process under the GERCLA.
The EPA believes these snalyses are
adequate for purposes of conformity.

2. Comment

A number of commmenters supported
these provisions in the proposal, while
others objected to them. Some
commenters felt that the following
actions should be subject to conformity
review or that the proposed
presumptions of conformity ware too
vague and nead greater clarification:
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CERCLA actions, sawage treatment
works projects funded under the Clean
Water Act, and the Faderal sale of land.
Other commenters supported these
presumptions and suggested many
others, including procurement actions
and projects with one-time only
emissions. Some commenters also
argued that EPA should establish
examptions for certain actions and
presumptions for ather actions.

Some commanters recommended that,
if a wastewater agency's proposed
facilities, or other water management
activities, are consistent with the
applicable SIP population projections,

en the indirect emissions attributable
ta the dpwposed facilities should be
considered to conform. In such cases the
indirect emissions would already be
accountad for in the SIP through a
growth management element
g;gpulaﬁon forecasts) adopted in the

3. Response

a. General. As discussed in the
previous section, EPA determined that
certain actions should be exempt from
the rule and other actions should be
presumed to conform, with the
presumption being rebuttable,
Paragraphs (c)}-{f) of § 51.853 have been
reorganized to indicate which Federal
actions are exempt and which are
presumed to conform.

b. Sources subject to NSR or PSD.
Actions subject to review under the NSR
or PSD programs are exemp!t under the
final rule. As explained in tha NPR,
such actions undergo procedures and
criteria, including air quality analyses,
equivalent to those required by the
conformity rule. Thus, additional
review under-conformity is not
necessary.

¢. Water management gctivities. A
saparate exemption or presumption of
conformity for direct emissions from
water managemeant activities is nat
needed where the emissiens exceed the
de minimis levels as they wouldbe
subject to NSR or PSD and such

‘emissions are exempt as describad
immediately above. Indirect

- emissions—-and direct emissions that
are less than the de minimis levels for
NSR or PSD—{rom water management
activities are not covered under NSR or
PSD and, therefore, are not exempt.

The final rule is, however, revised to
deal with the uncertainty of indirect
emissions that may result from water
management activities. Generally, it will
be unciear what tm:lof growth will
result from expanded water
management activities. It will, thus, be
very ditficult to assess the air %uality
and emissions impact of specific water

management activities. Nevertheless,
such activities could have a substantial
effact on the SIP and it can be
determined if the emissions from such
actions are consistent with the SIP by
comparing the growth scenarios
supporting the water management
actions with thgl%awth scenario in the
applicable SIP. Therefore, the final rule
includes a provision in § 51.858((a)(5)(v)
which allows a positive conformi
determination where the growth
projections for the water management
actions are consistent with and do not
clearly exceed thase used in the
applicable SIP. Where the growth
anticipated from & wastewater project is
consistent with that accounted for in the
applicable SIP, EPA believes that further
analysis of the impacts of the indirect
emissions of the wastewater project is
unnecessary since all such emissions
are already addressed by the SIP.

The EPX agrees that the conformity
ruls provisions for wastewater treatment
plants under the SRF should also extend
to other water management activities
such as drinking water treatment plants
and water conveyances (e.g.. pipelines
and pumps), and the final rule reflects
this concern. The term “regional water
and/or wastewater projects” is defined
and used (§ 51.858(n)(5){v)) in the final
rule to address the sbove concerns.

d. Superfund projects under CERCLA.
Under tia axclusiva definition of
indirect emissions, superfund projects
are unlikely to be covered since the
Faderal agency will not maintain
authority over teuse activities on that
land. The presumption of conformity,
thus, no longer is relevant for such
:‘cliions and is not contained in the final

a.

The final rule is revised to incorporate
the a5 described below:

The CERCLA and related regulations
require on-site remedial actions to meet,

- or obtain waivers from, applicable or

relevant and appropriste requirements.
Since these requirements include NSR
and PSD, and since Clean Air Act
requirements have never besn waived,
the direct amissions from on-site
remedial actions would not violate the
NAAQS because they are subject to NSR
and PSD review. Therefore, these
actions are exempt. .

The CERCLA and related regulations
require off-site remedial actions to
obtain Federal, State and local permits.
Since this includes NSR and PSD, the
direct emissions from off-site remedial
actions would also not violate the
NAAQS as described above. Therefore,
thage actions are exempt.

Direct emissions from removal actions
are exempted from other environmental
requirements by section 121(d)(2) of

. State and local a

CERCLA, and therefore we are
exempting them from conformity
review. The EP.?'& lo i
interpretation of the Superfund statute
has been that actions not specifically
listed in section 121(d)(2) of CERCLA do
not have to comply with any other
Federal environmental laws. Removal
actions are exempt generally, although
by regulation EPA has required them to
comply with the substantive
requircments of such laws to the extent
practicable. CERCLA allows EPA to
make the judgment that implementing a
CERCLA response may outweigh the
need to comﬁlly strictly with other
environmental requirements. To be
consistent with this interpretation, EPA
is exsmpting such CERCLA removal
actions from the conformity
requirements in those situations where
EPA determines that compliance is not
racticable based on the urgency or
imited scope of the remaval.

€. Federal land transfers. (1) Proposal.
The proposal stated that the sale of land
from a Fedetal agency was presumed to
conform, §51.853(d){4). The EPA argued
that land seles do not “support”
subsequent emissions activity since they
do not ifically approve, authorize or
permit that activity. Furthermore, it was

ainted out that imposing conditions or
{’and sales could restrict the ability of
ncies to determine -
the lt}nﬁ use for bture activities which
may follow in su ent years.

(g) Comments. M;“g; commenters
objectad to the presumption of
conformity for Federal land transfers.
Saveral groups indicated that Federal
agencies must consider reasonably
foreseesble use on the pro tobe
transferred to ensure that known
emissions will not en air quality.
It was pointed out that mast Federal
agency land sales are accompanied by
NEPA review and it is, ttlxlnfunmm
appruopriate to require ¢ ity -
rg\ga\g for these actions. Specifically, it
was said that EPA cannot argue that
land sales do not cause suhsequent
emissions activities as a general matter,
since it has already been ted by
the proposed sale of Pease Air Farce
Base for commercial airport and
development use that spacific reuse
activities can be identified and
faciliteted by a Federal land transfer.

On the other hand, support for the
presumption of confarmity for Fedaral
land transfers was provided by several
commenters. The main arguments were
put forth by the Department of Defense
(DOD), specifically as it related to
militaxy closures and long-term
leases. It was indicated that military
departments do not “approve" reusa of
the praperty. The salo of property
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removes the action from the province of
“Federal action” and the Pederal agency
has no continuing authority to control
the privats sntities’ future activities.
The DOD stated that, “Although [they]
will analyze the impacts from
reasonably foreseeable reuse proposals,
the zoning of the property that allows
the specific proposed reuse is
determined by the local zoning
authority.” Furthermors, they said:

The purpase of the confarmity requirement
is to assure Faderal agencies consvlt with
state and local air quality districts to agsure
these regulatory authorities know about the

_expected impacts of Federal decisionmaking
and can include expected emissions in their
SIP emission budget. In a closurs and reuss
scenario, the future development plans of the
community reuse group are known,
approved, and supported by the local air
regulators, subject of course to the reusa
group meeting local air regulations for
permits, mitigation, and so forth. When a
community, working with local air
regulators, has decided it desires to
implement an economic recovery plan with
associated air emissions and will adjust its
emission budget to allow for such a plan, the
rationale for lacking DoD into conformity
limitations is absent. Reuse is most
appropriately a local decision, rather than a
Federal decision, with local authorities
evaluating the type of growth thay want or
need and adjusting their SIP allocations for
new growth accordingly.

(3) Response. Under the exclusive

_ definition of indirect emissions. Federal
land transfors are unlikely to be covered
since the Federal agency will not
maintain authority over reuse activities
on that land. Consequently, Federal
land transfers are included in the
regulatory list of actions that will not
exceed the de minimis levels and thus
are exempt from the final conformity
rules.

f- Emergencies and transportation
actions, (1) Proposal. Section 51.853,
paragraph (d), proposed types of actions
that would be presumed to conform
(unless the Federal agency determines
atherwise based on its own information
or after reviewing any information
presented to the Federal agency).
Section 51.853, paragraph (d)(1), listed
“temporary Federal actions in response
to national emergenciss.” The proposal
notad that this provision would cover
Federal activities which require
extremely quick action on the part of the
Federal agencies involved. Where the
timing of such Federal activities makes
it impossible to meet the requirements
of this rule, EPA indicated that it would
be appropriate to presume conformity.
Several examples are listed in the
preamble to the proposal (58 FR 13843).

(2) Comment. One commenter stated
that transportation projects should be

exempt. Other commenters
racommended that a broader set of
emergencies should be covered and that
an exemption is appropriate for such
actions, including responses to natural
disasters such as hurricanes and

] uakes.

(3) Response. As proposad, certain
transportation projects are xempt from
this rule as specified in § 51.853(a).-
Those actions are subject to the
transportation conformity rule.

The EPA agrees that immediate
responses to natural disasters such as
hurricanes, earthquakes and similar
evants such as responses to terrorist
acts, civil unrest, or mili
mobilizations should be exempt. The
exemption is needed where a Federal
agency cannot practicably complete a
canformity analysis prior to teking
actions in response to an emergency.
Accordingly, a definition of
“emergency” is contained in the final
rule and the exemption is contained in
§51.853(d)(2). Additional examples of
emergencies that are exempt from this
tule are; emergencies under CERCLA,
immediate responses to the release or
discharge of oil or hazardous material in
accordance with approved Spill
Prevention and Response Plans or Spill
Contingency Plans which are cansistent
with the requirements of the National
Contingency Plan, and response to life-
and property-threatening emerger.cies.

'I'h% nlljlan:}s: clarified togstate lEuit this
provision includes continuing actions
which are, in effect, commenced
immediately after the emergency is
determined and are not limited to
“national” emergencies. This does not,
however, include long-term Federal
actions taken in response to such events
unless, as required in § 51.853(e), the
Federal agency makes a periodic
determination that the emergency
conditions still exist. In such cases it
would be impractical for the Federal
emergency actions to be delayed so that
a conformity determination could be
made. For purposes of this rule,
immediate responses are acticns
commenced on the order of hours or
days after the emergency is determined
and long-term responses occur on the
order of months or years thereafter.

£ Procurement requests. (1) Proposal.
The preamble to the proposed rules
discussed the need for emissions
associated with the Federal action to be
“reasonably foreseeable” at the time the
conformity determination is required
(58 FR 13839) and stated that an agency
is nat required to speculate or guess at
indirect emissions which are
conceivable but not actually
identifiable. The preamble also
indicated (58 FR 13840) that where it is

impossible to accuratsly locate and
quantify emissions and therefore
impossible to accurately complete the
air quality analysis, such emissions
should not ba considered “‘reasonably
foreseeable.” Further, the preamble
stated that on-going programs or
operations, such as certain permit
renswal actions, that do not increase
emissions over previous levels fall
below the de minimis levels in the rule
(58 FR 13842); that is, only emissions
increases are counted toward the de
minimis levels, -

{2) Comment. Several commenters
recommended that procurement actions
by a Federal agency should not he
covered by the conformity rules and that
the annual cost of conformity analyses
for the total of all such actions could be
greater than $100 million. The
commenters argued that most
procurement actions should be viewed
as a separate category of Federsl activity
fm;imrposes of an environmental
analysis. Procurement actions weuld
merely implement the decision to
conduct or carryaut a policy, plan,

P ar project. The environmental
analysis and thus the conformity
determination would be made on the
decision to go forward with the program
or project, not on the follow-on
procurement action.

(3) Response. The March 15, 1993
proposal was silent on the application
of conformity requirements to
procurement actions. Many comments
were received on procurements and
generally indicated that procurements
should be exempt from the final
conformity rule. However. the EPA
believes that certain procurement
actions may constitute Federal actions
under the general conformity
provisions. It is impaossible at this time
to resolve competing concerns regarding
which precurement actions should be
covered and which should be exempt
since the existing record is inadequate.
Therefore, the EPA will propose to
cover certain procurements in a future
rulemaking. :

As noted, EPA intends to issue an
NPR regarding attainment areas. The
EPA intends to include in this praposal
request for comment on exemptions for
certain procurament actions which it
believes would fit the de minimis
criteria or result in emissions which are
not reasonably foreseeabla. The EPA
baelieves the vast majority of
procurement actions would be de
minimis or not reasonably foreseeable.
Given the complexity of Fadaral
precuremant and the government's
desire to streamline procurement
activities as discussed in the National
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Performance Review 7, the EPA will seek
comment on exemptions and the
process for applying conformity to
procurement activities.

h. Fugitive emissions. (1) Proposal.
The total of divect and indirect
emissions must ba included in the
conformity snalyses.

(2] Comment. Some commenters
alleged that fugitive emissions can
neither be reasonably quantified nor
efficiently controlled, and therefore
believad that projects that generate
fugitive emissions should be exempt.
They noted that fugitive emissions
generally are not considered under the
Act under the NSR program.

(3) Response. Since tive emissions
czn cause violations of the NAAQS and
since there are many iques
available to control such emissions,
fugitive emissions are not exempt from
the general conformity rules. The
conformity rales consider the “total”
emissions from a Federal action. Total
consistency with the NSR program is
not possible, in any event, since that
program also excludes mobile source
amissionrsal from cnnsidera;ion. wl:un'istaﬁ:ﬂ
the general conformity rule requires that
they be considered.

i. Modeling. (1) Proposal. The rule
proposed to exempt actions covered by
new source review (paragraph (c)(1) of
§51.853). ,

(2) Comment. A commenter
recommended that the rule exempt
actions where the Federsl agency
performs an air quality analysis, for
example, under State environmentsl
statutory provisions.

(3) Response. The NSR exemption is
based on an air quality analysis and the
prohibition of emissions or actions that
would causs or contribute to a NAAQS
violation. An air quality analysis is not
adequate by itself to justify an
exemption from the conformity rules
since it does not ensure that actions
would be prohibited, as necessary to
prevent a NAAQS violation.

j. Miscellaneous. (1) Proposal. The
proposal specifically identifies very few
activities that ere presumed to conform,
but establishes de minimis levels in
§51.853(b)(1). Federal agencies are also
allowed to establish by rulemaking
specific categories of actions which
would ba presumed to conform.

(2) Comment. Various comments were
received which suggested adding
exemptions to the rule, including:

(1) Non-hub or general aviation
airports.

{2) Emergency generators.

7“Craating a govarnment that works better and
costs lags,” National Performance Raview, 1993,

(3) Prescribed bums that follow a
State-approved smoke management
plan,
(4) Actions consistent with an
agemcy's pollution prevention plan.

(5) All Federal actions for which
agencies have established categorical
exclusions under NEPA.

(6) Projects that request section 7
consultation for threatened and
endangered species from the U.S. Fish
and Wildlife Service,

(7) Act Title V pernits.

(8) Federal actions where the agency
does not make a determination within a
30-day time period. -

(3) Response. The EPA sgrees with the
intent of the commenters to avoid
unnecessary conformity analyses,
especially where the air quality impact
is likely to be very small. The fina] rule
lists several examplaes of de minimis
actions. However, rather than
attempting to list individually all of the
potential de minimis actions, EPA has
established the tons/year de minimis
levals.

In addition, the final rule allows
Pederal agencies to establish their own
presumptions of conformity through
separate rulemaking actions, as
proposed in § 51.853. This separate
procedure is necessary since
exemptions under NEPA or other
statutes may not be appropriate as
exemptions from the Act. That is,
saction 176(c) does not specifically
exempt any activities and, thus, a -
separate analysis is neaded to show that
any activity to be presumed to conform
has no air quality impacts. The final
rule includes a provision in §51.853,
paragraph (g)(2), which allows a Federal
agency to document that certain types of
future actions would be de minimis;
whure similar actions have cccurred in
recent years, that experience should be
the basis for the needed documentation.

A 30-day timeframe is unlikely to ba
adequate to complete a conformity
analysis in many cases. The EPA
expects the conformity analysis to be
coupled with the NEPA analysis and,
thus, not result in undue delays.
Therefore, EPA is not providing any
exemption for actions not completed
within 30 days.

k. Case-by-case reevaluation. (1)
Proposal. Federal agencies are allowed
to establish by rulemaking specific
categories of actions which would be
presumed to conform. However, on a
case-by-case basis, an action that is
presumed to conform would be subject
to a conformity determination where it
is shown to the Federal agency that the
particular action did not, in fact,
conform [§ 51.853(h)).

(2) Comment. One commenter
suggested that the rule should provide
a mechanism for addressing cases where
data generated from other sources, such
as NEPA, indicates that the proposad
Federal activity could resultina
violation of the NAAQS: in such cases
conformity cannot be presumed and
further analysis should be required.

(3) Response. The EPA agrees that a
category of Federal activity may be
properly presumed to confarm, but
exceptions might be discovered where
individual prajects within the category
should be subject to a conformity
analysis. Section 51.853, paragraph (j).
in the final rule, therefore, allows the
presumption to be rebutted.

e. Reseccch activities, (1) Proposal.
The proposal identified research

‘activities, where no environmental

detriment is incurred, as actions that
would be presumed to conform
[§51.853(d)(2)].

{2) Comment. One commenter
indicated that an environmental agency
would be best suited to detexmine
where an action would have no
environmental detriment.

(3) Response. The EPA agrees and has
revised the &mﬁﬁm so that the final
rule leaves the determinatian of
anvironman:a.lﬁl detrime:;ittt: l;h}e S:;tﬂe
agency pritnarily respa or th
applicable SIP. The EPA also believes
that this change provides adequate
assurance that there will be no adverse
air quality impact and, thus, the
provision is an exemption under the
final rule.

K. Applicability—Calculation
1. Proposal

In some cases, a Federal action may
include several direct and indirect
emission sources, anly some of which
are covered under § 51.853, paragraph
(c). The preambla to the pro
indicated that the applicability
calculation should include emissions
that are presumed to conform (58 FR
13843), although the determination
analysis should not.

2. Comment

A commenter objected to thaﬂm
preamble language, indicating that any
emissions that are presumed io conform
should not be part of the applicability
calculation.

3. Response

The EPA agrees that the appmach
suggested by the commantar is the m-
logical approach. It is inappropriate

_include for applicability purposes

emissions as to which no conformity
determination is required, Therefare,
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the final rule provides that emissions
that are exempt or presumed to conform
ere not part of the definition of “total of
direct and indirect emissions” and, thus
are not required to be part of the
applicability or determination analyses.
The final rule requires the inclusion
of the total direct and indirect emissions
in the applicability (§ 51.853) and
conformity (§ 51.858) determinations,
excapt the portion of emissions which
are exempt or presumed to conform
under §51.853. For example, assume
that a Federal action includes
construction of a new industrial hoiler
(whose emissions are subject to
preconstruction review and, thus,
exempt) and a separate office building,
and assume further that direct emissions
from the hoiler exceed the de minimis
levels in § 51.853, but the direct and
indirect emissions from the office
building alopne are less than the de
minimis lavels. In that case, the action,
as a whole, would not exceed tho de
minimis levels and, therefore, would
not need a conformity determination.

L. Reporting Requirements
1. Propasal

The proposed rule contains
requirements for a Federal agency to
notify EPA and the State and local air
quality agencies of draft and final
conformity determinations.

2. _Comment

The EPA received comments
suggesting that additional, early
notification should be required,
including notification of the
Metropolitan Planning Organization
(MPQ) and affected Federal Land
Manager (FLM).

3. Response

The proposal required notification of
the State and local air agencies since
their expertise should he sought when
interpratation of the SIP is needed. The
final rule also requires notification of
the MPO and affscted FLM's, The MPO
needs to be involved and consulted
where planning assumptions are at
issue. Although the conformity
determination is a Federal
responsibility, the State and local
agencies must, in some cases, provide
important information. For example, the
Federal agency would need to consult
with the State and/or local agency to
determine the status of an area’s
emissions budget or population
projections. Therefore, the final rule
includes these requirements.

In addition, Class I areas can be
seriously sffected by air emissions. It is
therefore important that FLM's be able

to be part of the decision-making
procass for Faderal actions that have the
potential to impact land under their
jurisdiction. Consequently, § 51.855 was
amended to r?;lluim a Federal agency
taking a Federal action that requires a
conformity determination and that is
within 100 km of a Class I area to
consult with the affected FLM when the
Federal action is proposed and to notify
the FLM within 30 days of the draft
conformity determination and again
within 30 days of the final conformity
determination. This 30-day timeframe is
also consistent with the timeframe in
the public participation requirements of
the rule, as described in the following
discussion.

M. Public Participation

1. Propasal

Under the proposed rule, Federal
agencies meking conformity
determinations would be required to
provide 45 days for writtan public
comment prior to taking any formal
action on a draft determination .

(§ 51.856). This period may be
concurrent with any other public
involvement, such as occurs in the
NEPA process or as otherwise required
by the Administrative Procedure Act
(APA}, where applicable.

In procedures that might extend
beyond the usual NEPA process,
conformity to a SIP must specifically
invalve the appropriate EPA Regional
Office(s), State and local air quality
agencies. The Federal agency must rmake
available for review to all interestad
parties the draft determination and
supporting materials which describe the
analytical methods and conclusions
relied upon in making the
determination. The agency shonld
provide, upon request, a description of
significant assumptions, tha source of
data and assumptions nat gerierated by
the sponsoring agency, and a
reconciliation of the estimates of
population, employment, travel, and
congestion with those currently in use
in the air quality planning process.

- 2. Comment

The EPA received a wide range of
comments on public participation.
Many supported the EPA proposal.
Some commenters thought that general
conformity determinations should
require rulemaking actions and
notification in the Federal Register.
Others felt that no public participation
is necessary. It was also suggested that
each Federal agency should define its
own public participation requirements.
One commenter wantad the general
canformity rule to follow the public

participation requirements outlined in
the new transportation statute. Some
commenters wanted to expand the
requirements for public announcement
of Federal agency determinations and a
longer public comment period, while
others wanted these requirements
further restricted. It was pointed out
that the 45-day comment period was
inconsistent with the statutory
requirements for shorter public
comment periods of a number of Federal
agencies. .

Certain commenters asked EPA to
clarify where the prominent :
advertisement is to be made. Another
comment suggasted that the
advertisoment should be in a ““daily
newspaper of general circulation.”

Comments were also received
suggesting that the State and local air
agencies should have a concurrence rale
in the conformity analysis.

Several comments recommended that
the NEPA requirements for public
participation should be met at the same
time as the conformity requirements in
order to streamline the process and
reduce any time and resource burdens.

3. Response

The final rule is revised somewhat to
clarify the requirements of § 51.856 and
to adjust the public comment period. A
Federal agency is not required to
maintain mailing lists and make
information automatically available to
those requesting to be on the list. Such
a requirement could be unduly
burdensome and unnecessary since
those on the list would not necessarily
review all the material antomatically
supplied. Thus, the rle requires only
that the Federal agency respond to an
information request which is related to
a specific action. If information is
requested of the Federal agency, it
should be provided in a timely manner.
The rule does not prohibit a Federal
agency from voluntarily maintaining
and responding to a mailing list.

In addition, the finsl ruls is changed
from the proposal to specify that
information must he made availahle
only in the case of a conformity
determination under § 51.858. As
described in the discussion on de
minimis levels elsewhere in this
preamble, no documentation is required
by this rule for de minimis
determinations under § 51.853 in order
to avoid unreasonable administrative
burdens on the Federal agencies. This
approach is also cansistent with the
requirements in § 51.855 in the
&mposed and final rules which apply

6 reporting requirements only to
conformity determinations under
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§ 51.858, not to applicability analyses
under § 51.853.

The procedures in the final rule
provide 30-day opportunities for public
participation at two points in the
.decision-making process: Where a draft
conformity determination is being made
and where a final conformity
determination was made. These
procedures allow the public the
opportunity to examine information
used in the applicability calculations
and draft conformity determination, to
question the draft determination, to
review others' comments, and, after the
final determinatian, to use legal means,
if necessary, to influence the project.
The chang in the comment period from
45 to 30 days was made to comply with
other specific statutory requirements for
public commant that other Federal
agencies must comply with. This change
is consistent with the comment period
provided for by NEPA (40 CFR
1507.3(d)). :

The EPA believes this approach

rovides the most effective balance

tween the Act’s (section 127) and
APA’s requirements for public
notification and participation and the
need to avoid procedures that are
unnecessarily costly, time-consuming
and burdensomne to the Federal agencies
affocted. The EPA is authorizedto
establish public participation
uirements under sections

176(c)(4)(B) and 301{a)(1) of the Act.
and 30 days notice is a reasonable
requirement. Since the Act does not
require conformity determinations to be
formal rulemeaking actions, formal
rulemaking is not required by this rule
unless separately required under the
APA.

The EPA does not agree that the State
and local air agencies should have a
concurrence role in the conformity
analysis. Saction 176(c) of the Act does
not give EPA the authority to require
such concurrence. :

The EPA agrees that Federal agencies
should consider meeting the conformity
public participation requirements at the
same time as the NEPA requirements.
The final rule allows the concurrent
process. However, in some cases, a
Federal agency may have valid reasons
to use different procedures; thus, the
rule does not require a concurrent
process. Further, in many cases, 8 NEPA
analysis may not include a public
partit:iﬂation pracess; therefore, the
flexibility is clearly needed.

The EPA agrees that the prominent
advertisement should be made in a local
daily newspaper of general circulation.
The rule includes this clarification
(§ 51.856).

N. Emissions Budget
1. Proposal

Paragraph (a)(5)(i) provides that a
Federal action conforms with the air
quality criteria where emissions from
the action, together with all other
emissions in the attainment or
nonattainment area, would not exceed
the emissions budget contained in the
applicable SIP, The SIP's are intended
to accommodate growth, and where a
project is demonstrated to conform to
the approved air plan, the associated
growth in emissions is appropriate. In
order to determine the status of the
emissions hudget at any tims, an
accounting system is needed to track the
many factors included in the total
emissions over an area or subarea. The
tracking needs to be consistent with the
State’s reasonable further progress (RFP)
tracking and needs to account for source
compliance with SIP limits, changes in
emissions due to growth and other
operational changes from minor and
major new stationary sources, and
emissions due to other economic
growth, Paragraph (a)(6)(i) of § 51.858
allows a Federal egency to rely on a
certification that the Federal action is
consistent with the emissions budget.
The certification may only be made by
the State agency primarily responsible
for developing and implementing the
applicable SIP, That State agency could
determine that emissions from a Federal
action would not exceed the emissions
budget specified in the applicable SIP.

2. Comment

A commenter snggested that EPA
clarify which State agency is
responsible for the applicable SIP and
determines consistency with the SIP
emission budget. One comment
suggested that the Federal agency
request a determination from the MPO
and local air agency regarding the effact
on the emission budget. Another
commenter stated that under § 51.858,
the State agency responsible for the
applicable SIP must determine, in each
case, whether emissions associated with
the Federal action are within the
emissions budget specified in the air
plan. The commenter was concerned
that this creates an unmanageable
system whereby State agencies not
otherwise involved with the project or
the conformity assessment itself will be
required to bacome familiar with the
action at a late stage in the process,
causing delays and confusion. One
commeénter suggested that EPA should
assist States in meking this
determination. '

3. Response

For the purpose of this rule, the State,
regional or local agency, or combination
of agencies, that is responsihle for
developing the attainment
demonstration and tracking RFP is the
entity that can certify consistency of
Federal actions with the SIP emissions
budget, unless some other agency/
agencies is/are designated by the
Govemor of the State. Other agencies,
including EPA, may not have sufficient
information to make this determination.
In addition, to assure that the State
determination is well founded and that
the public has an op) ity to review
that determination, § 51.858(a}(5)(i}(A)
requires the S:ate to document its
determination. :

The conformity rules do not require
the State to determine in each case
whether emissions associated with a
Federal action are within the emissions
budget. This is an option that may be
used by the Federal and the State
agencies. The State agency is, however,
required to be notified of any
conformity determinations and, thus,
could be expected to be familiar with
the action.

The EPA also clarified the definition
of emission budgets in the final rule.
The EPA will issue further guidance:
regarding emission budgets in the near
future. An emissions budget does not
exist in all nonattainment areas. In
many cases, hawever, the SIP
attainment and maintenance
demonstrations and/or RFP plans will
be revised or established in the near
future, consistent with the amended Act
requirements. In these SIP provisions,
emissions budgets will be established
and may be used to determine
;c;lnfomiw. as pravided in the final

B.

0. Mitigation Measures
1. Proposal

If an action does not initially conform
with the applicable SIP, then a plan for
mitigation or for finding emissions
offsets could be pursued. Emissians
offsets are appropriate where an action
(with or without mitigation measures)
still results in emissions that do not
otherwise conform to an applicable SIP.
Mitigation measures, in cantrast, reduce
the potential impact of an action so that
the action would result in fewer
emissions. Assuming implementation of
the mitigation measures, the conformity
analysis (i.e., consistency with the
emissions budgst, sir quality modeliz
emission milestones, etc.) would
consider a smaller amount of emissions
associated with the action.
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Any measures that are assumed to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described.
Under the proposal, it was indicated
that if the Federal agency, other
governmental agency, or private sponsor
of tha project failed to implement the
mitigation measures committed to and
found necessary in the conformity
determination, then the conformity
determination automatically became
invalid and resulted in the revocation of
all permits, approvals, and licenses
originally supported by that conformity
determinatien. This revacation would
result in the need for a new conformity
determination.

Mitigation measures should generally
be included by the Federal agency in
enforceable documents such as permit
conditions. Mitigation measures may
need to be revised due to unforeseen
circumstances that may arise as the
action and/or related activity is
completed. Where the revised
mitigation measures are subject to
public review and it is demeonstrated
that the revisad measures continue to
support the conformity determination,
such revision would be acceptable.

The proposal indicated that States
may choose to make mitigation
measures committed to by a project
sponsor as part of a conformity
determination automatically enforceable
through the SIP. One possible
mechanism for incorporating mitigetion
measuras into the SIP is for States to
include a generic provision in their
conformity SIP's adopting in advance
and incorporating by reference the
mitigation measures identified as
necessary for making a conformity
determination.

2. Comments

One commenter stated that the
automatic revocation of the conformity
determination is not an enforceable
mechanism and injects too much
uncertainty into the overall program.

Another commenter recommended
that minor changes in mitigation
measures which do not increase
emissions should not need public
comment.

Several comments suggested that
SIP’s should be required to include a
generic enforcement provision, similar
to other permit programs. Such a
provision could make enforcesble any
conditions made pursuant to the SIP
conformity rule and needed to show an
action conforms.

A comment raised the concern that
direct enforcement against non-Federal
parties could violate the prohibition

against indirect source review programs
in section 110(a)(5).

One commenter stated that local air
agencies could provide the Federal
agency with suggested mitigation
measures to offset the project related
emissions.

Another commenter suggested that a
community, working with local air
agencies, could decide to adjust its
emission budget to allow for a specific
Federal action.

3. Response

The EPA agrees that automatic
revocation is not an appropriate or
enforceable mechanism. Therefors, the
proposed § 51.860(c) does not appear in
the final rule. Second, EPA agrees that
a generic enforcement provision in the
SIP is needed for mitigation agreements.
Therefore, the final mle includes the
mgl\ﬁramants in §51.860 (b)-{f) which
indicate that States must adopt a generic
enforcement provision which will make
any agresments, including mitigation
measures, necessary for a conformity
determination both State and federally
enforceable. Section 51.860(a) is also
revised to indicate that a funding
commitment is not needed in all cases.

The final rule includes the provision
in § 51.860(b) of the proposal which
requiras any licenses, permits or
approvals of the action to be
conditioned on the governmental or
private entity meeting the mitigation
measures necessary for the conformity
determination. Thisprovision is
renumbered in the final rule as
§51.860(d).

In addition to requiring in § 51.860(h]
and (d) that written commitments and
conditions to mitigation measures be
obtained from project sponsors prior to
making a positive conformity
determination, § 51.860(c) and (f) of the
final rule require that project sponsors
comply with such commitments and
conditions once made. Consistent with
these provisions, § 51.858(d) provides
that the analysis, which results in a
conformity determination or identifies
mitigation necessary for a conformity
determination, must be completed
before the conformity determination is
made. Pursuant to these final rules
issued under Title I of the Act, EPA can
enforce mitigation commitments and
conditions directly against project
sponsors under section 113 of the Act,
which authorizes EPA to enforce the
provisions of rules promulgated under
the Act.

As provided in § 51.860(g), once a
Stata revises its SIP to adopt tha Federal
general conformity rule and EPA
approves that revision, then any
agreements or commitments, including

mitigation measures, nec fora
conformity determination will be both
State and federally enforceable. In
addition, after EPA approves that SIP
ravision, citizens can enforce against
responsible parties for violations of SIP
requirements under section 304 of the
Act.®

The concern was raised to EPA that
direct enforcement against non-Federal
parties could violate the prohibition
against indirect source review programs
in section 110(a)(5). However, EPA
concludes that this prohibition is not
relavant to the requirement that project
sponsors comply with mitigation
commitments. The EPA is nat
promulgating a generally applicable
requirement for review of all indirect
sources. Rather, EPA is enabling Federal
agencies to make positive conformity
determinations under section 176(c)
basad on voluntary commitments by
project sponsors to complets mitigation
measures. Project sponsors are not
obligated to make such commitments.
Where they volunteer to do so to
facilitate Federal conformity
determinations, EPA is requiring them
to live up to such commitments.
Without such a requirement, EPA could
not allow positive conformity
determinations based on mitigation
measures prior to actual construction of
mitigation measures.

The EPA does not agres certain
changes in mitigation measures shonld
avoid the public participation
requirements. The determinatiop thata
change is a “‘minor"’ change or the
calculation that there is no smissions
increase may he subject to considerable
judgment. As such there is a need for
public participation. Section 51.860(e)
reflects this provision.

As mentioned previausly and as
provided in § 51.858(a)(5)(i) of the final
rule, EPA agrees that the State and loeal
air agencies can play an impartant role
in the conformity procass. These
agencies can provide the Federal agency
with suggested mitigation measures to
offset the project related emissions. The
Federal agencies can take such a list and
work with the local planning and

regulatory agencies ta effect necessary
emissions reductions.

8 Currently, the spansors of any projacts which
are subjact to Federal programs identified in the
SIP, e.g.. NSR permits and FSD requitements, are
subject to State and Fedaral enforcement actions if
applicabla and permil conditions are
not follawed. Project sponsors of Faderal actions
requiting a conformity determination wilt ba
subject to similar enforcament actions if they fail to
implement mitigation measures prascribed by the
approved SIP revision. Enforceability through the
SIP will apply to all parties who agree to mitigate
direct and indirect emissions associated with a
Federal action for a conformity determination.
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In addition, EPA agrees that e Federal
action should proceed vshere the State
and/or local air agencies decide to
revise the SIP to accommodate the
action. As provided in § 51.858(a)(5)(i)
of the final rule, EPA agrees that a
mechanism is needed to sllow the
action to proceed under certain
circumstances. This approach is
consistent with the congressional desire
to assure that State plans are not
undermined by Federal actions; thus,
where the State voluntarily commits to
ravise its SIP go that a Federal action
conforms, that action would not
undermine the State’s decision-making
ability and should be allowad to
conferm. The State may make s
commitment to regulate or mitigate
emissions from sources not under the
Federal agency’s control (i.e., commit to
revise its STP) to allow a Federal action
to proceed that otherwise would not
conform. The commitment must be
made by the Governor or Governor's
designee for submitting SIP revisions
and must provide for revision of the SIP
so that emissions from the Federal
action would conform to the SIP
emission budget in a time period
consistent with the time that emissions
from a Federal action would occur.

This provision could apply, where the
total of direct and indirect emissions
from the action are determined by the
State agency responsible for the
applicable SIP to result in a level of
emissions which, together with all other
emissions in the nonattainment (or
maintenance) area, would exceed an
emissions budget specified in the
applicable SIP. In such cases, the State
Governor or the Governor’s designee for
submitting SIP actions would make a
written commitment to EPA which
would have to-include the following:

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed
emissions reductions prior to the time
emissions from the Federal action
would occur;

(2) Identification of specific measures
for incorporation into the SIP which
would result in a level of émissions
which, together with all other emissions
in the nonattainment or maintenance
area, would not exceed any emissions
budget specified in the applicable SIP;

(3) A demonstration that all existing
applicable SIP requirements are heing
implemented in the area and for the
pollutants affected by the Federal
action, and that local authority to
implement additional requirements has
~ been fully pursued:

(4) Assurances that the responsible
Federal agencies have required all

reagonable mitigation measures
associated with their acion; and

(5) Written documentation including
all air quality analyses supporting the
conformity determination,

In order to assure that the
commitment to revise the SIP is
enforceable, the final rule also provides
that where a Pederal agency made a
conformity determination based on a
State commitment under paragraph
(a)(5)(i)(B) of §51.858, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
saction 110(k){5) of the Act based on the
inadequacy of the applicable SIP in light
of the positive conformity finding,
Should EPA find that the State failed to
satisfy the commitment, sanctions under
section 179 of the Act would apply for
failure to respond to the SIP call. The
EPA bere determines that where the
State commitment is automatically
deemed a SIP call, the State must
respond to that SIP call within 18
months from the time the State
commitment is made, or by such earlier
tims, if any, that the State commits to
revise the SIP.

P. EPA and State Review Role
1. Proposal

The proposal indicated that the
Federal agency must give EPA, State
and local air agencies, and relevant
Foderal agencies a 45-day natice about
the propased Federal action and draft
conformity determination, and notify
these same agencies within 45 days of
its final conformity determination
{§51.855). The State agency is
responsible for determining if the tatal
direct and indirect emissions from the
action are within the emissions budget
specified in the applicable SIP
(§ 51.858). '

2. Comments

The EPA received several different
comments on the respective roles and
responsibilities for local, State, and
Fedoral air agencies. Some commenters
felt that EPA should be responsible for
approving or disapproving all
conformity determinations. Others felt
this authority should rest with the State,
while some wanted the MPO to have a
veto on conformity determinations. A
number of commenters wanted a lead
agency designated (similar to that in the
NEPA procaess) that would coordinate
the conformity decision-making process
or have authority to make a conformity
determination in cases where multiple
Foderal agencies were involved ina
Federal action.

3. Response

The consultation procedures outlined
in the proposal requiring consultation
with EPA, State and local air agencies,
and relevant Federal s are
contained in the final rule (§ 51.855 and
§51.858). The 45-day notification
period was changed to 30 days to be
consistent with the public participation
requirements. Section 176{c) states that
each Fedaral agency is responsible for
making its own conformity -
determination. The EPA cannot remove
that authority from the Federal agency
and assign it elsewhere, as suggested by
some commenters,

The State air agency does have an
active role in the conformity
determination, however, since the State
indicates whether the action falls within
the SIP emissions budget. Furthermare,
if the emissions from the Federal
activity exceed the amissions budget
and cannot be offset by other activities
under the Federal agency’s contral, then
the State agencies have the option of
mitigating emissions from sources not
under Federal control. In this case, )
without the State agencies’ agreement to
revise the SIP to include such mitigation
measures, the project would not
conform, Consequently, EPA believes
the consultation procedures described
in the conformity rule will ensure
accountability of the Federal action to
the State and EPA, while giving the
ultimate authority and responsibility to
the Federal Agency as intended by
section 176(c).

IV. Discussion of Other Issues and
Response to Comments

A. 40 CFR Part 93
1. Proposal

The part 93 pravisions apply as soon
as the final rule becames effective. The
part 51 provisions direct States to revise
their SIPs to incorporate the conformity
requirements within 12 months after
prounulgation of this rule (§51.851(a)).

2. Comment

One commenter recommended that
the rule provide specific gunidance
concerning conformity determinations
in the absence of an approved SIP.

3. Response

As described in the proposal, the part
93 provisions apply until EPA approves
the conformity SIP revision submitted
by the State (§ 51.851(b)). An applicable
SIP is currently in place for all areas and
should be used for conformity purposes.
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B. SIP Revision—Deadline
1. Proposal

Although the statute specifies that
EPA should require States to submit
their conformity SIP revisions by
November 15, 1992, the congressional
intent was also that EPA would have
promulgated final conformity rules by
November 15, 1991. In light of the delay
in EPA promulgation of these rules, it is
now clearly impessible for States to
submit conformity SIP's by Navember
15, 1992. Therefore, EPA requires States
to revise their SIP's within 1 year after
the date of publication of the conformity
rule. This approach is consistent with
the congressional intent to provide
States with a 1-year timeframe to
complete their mlemaking once EPA
had established the Federal criteria and
procedures for conformity :
determinations.

2. Commaent

Several commenters supported the 1-
year timeframe as being consistent with
congressional intent. One commenter
suggested 18 months. Another
commaeanter recommended that the SIP
revision be required as soon as possible
and that those revigions should be dus
not later than March 15, 1994. The EPA
also received comments requesting
clarification as to which agency is to
submit the SIP revision.

3. Response

The final rule incorporates a 1-year
timeframe since that represents an
expeditious schedule for the State
agencies and since this timeframe is
consistent with congressional intent,
considering the actual date of final
Federal rulemaking. The SIP revision
must be submitted by the Governor or
Governor's designese responsible for
submitting SIP revisions. Responsibility
for implementing the conformity rule
itself should fall to the primary agency
responsible for implemsnting the SIP,
usually the State air quality agency.

. If a State does not revise its SIP
within the 12 months following Federal
Register publication of the final general
conformity rule, then EPA will make a
finding of failure to submit the revision,
which would start the sanctions clock.
Since, in this case, the State would not
have a revised SIP and alsp would not
have adopted the general conformity
regulation, any conformity
determinations made prior to State
adoption snd EPA approval of the SIP
revision would be subject to the Faderal
rule and Federal enforceability
procadures.

In addition, the rule is clarified with
respect to application in areas nawly

designated as nonattainment. In such
cases, the requirement for the State STP
revision by 12 months after publication
of the general conformity rule could be
unreasonable. Therefore, the rule
provides that a State must revise its SIP
to include the general conformity
provisions within 12 months of an
area’s roedssignation to nonattainment.
Tha EPA general conformity rule would
apply in any interim period.

C. SIP Revision—General Conformity

1. Proposal
As described in the proposal, EPA

believes that secticn 176(c)(4)(A) and
(C) of the Act clearly require EPA to
gmmulgata criteria and procedures for

stermining conformity for both general
and transportation activities (58 FR
13838) and to require States to submit
SIP revisions including confarmity
criteria and procedures for both types of
activities,
2. Comment

Cortain commenters disagreed with
EPA's interpretation of section 176(c)(4)
of the Act, arguing that SIP revisions
should be required only for
transportation activities. Howaver, no
new information was provided by the
commenters.

3. Response

For the reasons described in full in
the proposal, EPA continues to believe
that a SIP revision is required for
general conformity by section
176(c)(4)(C) of the Act.

D. Federal Actions—Miscellaneous
1. Proposal

The description of a “Faderal action™
is set out in the preamble (58 FR 13838)
and in the regulatory portion
(definitions) of the proposal notice.

2. Comment

One commenter requestad EPA to
clarify that a renewal of an existing
permit or approval does not give rise to
a new conformity requirement,
assuming the renewal does not
materially alter the type or amount of
emissions associated with the originally
permitted activity.

Some commenters requested that the
NPDES actions should a]l ba required to
undergo a conformity analysis and
others supported the proposal which
calls for a conformity analysis where it
is an EPA-issued NPDES permit, but not
where it is a State-issued permit under
a delegated NPDES program.

One commenter statad that Federal
actions should include certain actions

. taken by State or regional non-Federal

agencies.

3. Response

As described in section IILG.. the
definition of “Faderal actian” in the
final rule is changed m?:al the
description in the p notice (58
FR 13838) in order to clarify its
meaning. The following responses cover

additional concemns ing this term.
While section 176(c]i2) of ﬁm Act may

be interpreted to impose certain
obligations on non-Federal actions
under the transportation conformity
rovisions, the same int tion does
not apply for general conformity (such
as State-issued NPDES permits) since
the relevant statutory language is
different.
Section 176(c)(1) does not impose any
obligations on nan-Faderal parties othexr
than MPO's. Thus, EPA cannot yequire
non-Federal actions to make
determinations under the general
conformity rule. Where a State is takiog
an independent action without Federal
suppart, even under an EPA approved
program such as a State NPDES
program, there is no Federal action
subject to these rules. On the other
hand, where a Federal agency delegates
its respansibility to take certain actions
to a State or local agency, as in the case
of certain block grants under Housing
and Urban Development programs or
Federal NPDES programs, the action
remains a Federal action and the State
must make a conformity determination
on the Federal sgency’s behalf.

The EPA agrees that permit renewal
actions or any action that does not
increass emissions, would be exempt
from the conformity rula and is so
stipulated in § 51.853(c)(2)(ii).

E. Applicable Implementation Plun
1. Propasal

“Applicable implementation plan™ is
defined as the most recent EPA-

approved or promulgated SIP (58 FR
13849).

2. Comment

The EPA received comments
suggesting that the conformity
determinations should be based op the
most recent SIP revisions submitted by
the State, even if EPA has not appraved
them, until such revisions are
suparseded by a mare recent State
submittal or by a Faderal
implementation plan (FIP); basing
conformity determinations on outdated
and inadequate SIP's is *“‘very
unproductive.” Other comments

sted that actions in regions that do
not have an approved SIP should be
exempt from conformity,
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Certain commenters noted that
Congress included explicit interim
conformity requirements for
transportation plans, programs and
F::m' but provided no compareble

guage for other Federal actions.
These commenters that,
possible for o Fataral agemey to ase
a to essass
conformity or whether the project will
delay timely attainment of any standard
or other milestones.

3. Response ‘

The of section 176(c) refers
to conformity ‘“to an implementation
plan approved or prom under
section 110.” The plain langusge of the
statute does not allow the flexihility
su by the commenter.

e appliceble SIP is updated by the
State as necessary to meet the Act
requirements. In addition, EPA takes
action to approve, disapprove, or

- promnlgate revisians to the SIP. While
portions of an applicable STP might be
disapproved in certain areas of the
country, the approved portion that
remains constitutes the applicabls SIP;
i.e., an applicable SIP exis!s in all
regions upon which to determine
conformity. Section 110{n) of the
amended Act preserves the applicability
of previously approved SIP’s. Frior ta
the newly-revised SIP, there might not
be any SIP milestones to consider,
simplifying the conformity '
determination.

Unlike the transportation conformity
rule which primarily relies on the SIP
emissions budget, the general
conformity rule provides several means
to determine conformity, some of which
do not require a newly-revised SIP (i.e.,
post-1990) and accompanying
attainment demonstration, milestanes
and emissions budget. As described in
§51.858 of the ;g:posal. general
conformity can be demonstrated by air
quality modeling, obtaining emissions .
offsets, or determining that the action
does not incresse emissions with
respect to the baseline emissions, Thus,
the obligation io determine that Federal
actions will not cause or contribute to
NAAQS violations under section
176(c)(1)(B) applies even where recent
SIP revisions have not been submitted
or approved.

F. Increase the Frequency or Severity
1.Proposal

“Increase the frequaency or severity”
means to cause a location or region to
oxceed a standsrd more often or to cause
a violation at a greatsr concentration. “A
greater concentration” could be taken to
mean any value numerically groater

than previously existed. In the case of
monitored ozone data, measuraments
are made in por million to only
two significant figures. In the case of
modeled data, if results are reported to
three significant figures, then a
difference in the third significant figure
is considered to be a difference for
purposes of conformity determinations.
2. Comment

A commenter stated that, given the
limitations of current air quality modsls,
it soams unmlisﬁctndagl with such a

 level of significance in considering

“increases in the frequency or severity™
of existing air quality violations.
Anather commenter stated that it will be
virtually impossible to meet this
requirement.
3. Response

The distinction hetween significant
figures in measured and modeled
numbers is made in order to be
consistant with cuxrent EPA guidance
for in tion of maasured and
modeled air quality data. Since
emissions in nonattainment areas are
generally decreasing, the ambient
concentrations should also be
decreasing. Thus, it would not be
impossibla to show an action does not
increase the frequency or severity of
axisting air quality violations.
G. Maintenance Area
1. Propasal

Maintenance area means an area with
a maintenance plan approved under
section 175A of the Act (§51.852).

2. Comment

The EPA received commants asking
for clarification of the definition, .
specificelly wanting to know if this
definition includes all maintenance

areas as designated under both the 1977
and 1990 amendments to the Act.

3. Response

The definition includes only those
areas that were redesignated from
nonattainment to attsinment (i.e.,

maintenance areas) after the 1990
amendments to the Act.

H. Offsets
1. Proposal

The proposal refers to emission offsets

in §51.858.
2. Comment

One commenter requested EPA to
clarify that offsets must go beyond those
reductions necessary for attainment of
the NAAQS.

3. Response

Emission offseis are an integral of
the air especially wf!hml:::
NSR program. The final conformity rule
includes a definition of offsets which is
consistent with EPA gui regarding
the use and restrictions for offsets. This
definition is intended to assure that
offsets within the air programs are
calculated and creditad consistently and
that the term s used the same in the
conformity rules as in the EPA NSR
program. All offsets must, therefore, be-
quantifiable, consisteat with the
applicable SIP attainment and RFP
demonstratians, surplus to reductions
required by, and credited to, other
applicable SIP provisions, enforceable at
both the State and Federal levels, and
permanent within the timeframe
specified by the program.
I. Definitions—Miscellaneous

1. Proposal
Certain terms described below were
not definad in the proposal.

2. Comment

The EPA received general comments
requesting the rule to be clear.

3. Response

The EPA added or removed
definitions of the following terms in the
rule in order to clarify the i ts:

(1) “Administrator” was d since
the torm is not used in the rule.

(2) In the definition of “Applicable
SIP,” the sentencs in the proposal
referring to maintenance plans does not
appear in the final rule because it does
not changa the meaning of the definition
and “meintanance plan* is defined
elsewhere in the ruls.

(3) The definition of *“Milestone” is
clarified with respect to PM-10hy
referencing section 189{c)(1) of the Act.

{4) The definition of “Metropolitan
Planning Organization” is revised to be
consistent with the definition in the
transpartation conformity rule.

(5) *Nonattainment Area™ is clarified
to refer to areas designated as
nonattainment under section 107.

J. Conformity Determination

1. Proposal

In some cases, multiple Federal
agencies may need to make a conformity
determination for a related project. A
Federal agency may either conduct its
own conformity air quality analysis or
adopt the analysis of another agency, for
example, the lsad NEPA agency. A -
Federal agency must always make its
own conformity determination.
Allowing each Federal agency with
respansibility for making a conformity
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determination to develop its own
analysis or adopt that of another Federal
agency, gives flexibility to the Federal
agency and fulfills the agency’s
responsibility for making a conformity
determination. A Federal agency retains
the ability to conduct its own air
analysis or use that of another Federal
agency and make its own conformity
decision. If an agency, due to one of its
acalyses, determines that the project
does not conform, then it may not make
a positive conformity determination. If
there are differing conformity
determinations for a Federal action by
several Federal agencies involved, the
respective agencies would have to
reconcile their differences before the
entire project could proceed.

-Jf another Federal agency disagrees
with a Federal agency’s conformity
determination, but does not itself bave
jurisdiction for the Federal action, then
the Federal agency should provide
written comments to the Federal agency
with jurisdiction. The Federal agency
with jurisdiction is required to consider
the comments of other interested
agencies under the proposed rules.

2. Comments

A number of commenters supported
the procedures ontlined in the proposal.
One commenter suggested that the
general conformity rule use the same
interagency coordination procedures as
those in the new transportation statute.
Some commenters felt that a lead
agency, similar to that used in NEPA,
should have responsibility for the
conformity determination; one
commenter suggested the lead agency
should be the one with continuing
suthority over the project.

3. Response

The final rule requires that each
Federal agency be responsible for
making its own conformity
determination as described in § 51.854.
The rationale for this is explained in the
response to comments on the EFA and
State review roles. Because section
176(c) indicates that each Federal
agency is responsible for making its own
conformity determination, EPA cannot
remove that authority from the Federal
agency and assign it elsewhere.
Although the general conformity rule
does not specifically identify a lead
agency, coordination of conformity
determinations will be necessary
because all Federal agencies with
jurisdiction over the project will have to
make a positive conformity finding for
the project to praceed. Therefore,
differences among Federal agencies will
have to be resolved through
consultation among those agencies. The

EPA is not mandating formalized
consultation and dispute resolution
procedures, but rather leaves this to the
discretion aof the Federal agencies
involved to allow for greater flexibility.

K. Air Quality Related Values (AQRV’s)
1. Proposal

The proposal did not specifically
address AQRV’s.

2. Comment

One commenter stated that
conformity should be applied broadly,
50 that Federal actions will not
adversely affect the AQRV’s of protected
Federal lands.

3. Response

To the degree that a SIP includes
requirements related to AQRV’s, a
Federal action would need to conform
to those SIP provisions. The EPA

- belisves that section 176(c) of the Act is
intended to protect the NAAQS and the
SIP. Section 176(c)(1}(A) and (B) define
conformity, and do not include
reference to any parameters beyond SIP
requirements and NAAQS. Thus, the
conformity rule does not require the
conformity analysis to cover values
other than the NAAQS, unless they are
specifically contained in the SIP. For
example, if a SIP contains PSD
requirements, a Federal action must
conform to those requirements to the
extent they apply; in general, actions
subject to PSD would not need a
conformity analysis since the stationary
source emissions would be exempt
under § 51.853(c)(1) or § 51.853(b)(1)
and any vehicle emissions associated
with the action would not usually be
subject to the PSD requirements.

L. Frequency of Conformity
Determinations

1. Proposal
A conformity determination expires if

the action is not taken in a reasonable
time period (58 FR 13844). The EPA

believes that conformity determinations

should not be velid indefinitely, since
the environment surrounding the
proposed action will change over time.

The EPA proposed that the
conformity status of a general Federal
action automatically lapses § years from
the date of the initial determination if
the Federal action has not been
completed or if a continnous program
has not been commenced to implement
that Federal action in a reasonable time.
“Commenced” as used here has the
same general meaning as used in the
PSD program (40 GFR 51.166).

2. Comment

The EPA received comments both
supporting and criticizing the 5-year
period and other comments suggesting a
3-year period to be consistent with the
transportation rule. One commenter
suggested that a “continuous program”
of on-site construction includes design
and engineering work.

3. Response

The 5-year timeframe for conform.ty
determinations, as described in th-: -
PR, is contained in the final rule. The
3-year timeframe for the transportation
conformity rule is specified in section
176(c)(4)(B)(ii) of the Act. However,
there is no similar specification in
saction 176(c) for the frequency of
general conformity determinations.
After extensive consultation with the
Federal agencies and review of the
comments, EPA has decided to keep the
5-year renewal timeframe for general
conformity decisions because it is
consistent with the renewal frequency
of NEPA decisions rather than the 3-
year timeframe required for
transportation conformity. Consistency
with NEPA is important in order to
allow Federal agencies to incorporate
the new conformity procedures within
their existing NEPA procedures. Most
general conformity actions also need
NEPA analyses, but would not need
transportation conformity decisions.

The EPA agrees that a continuous
program of on-site construction may
include design and engineering work.
Where on-site construction has been
commenced and meaningful design and
engineering work is continuing, this
represents the kind of commitment to an
action which should nat be jeopardized
by expiration of a previous conformity
determination.

Thae rule is clarified in § 51.857(a) to
refer to the ““date a final conformity
determination is reported under
§51.855."” This replaces the phrase the
“date of the initial conformity
determination™ since it is clearer. The
rule is also clarified in § 51.857(b) to
replace the vague phrase “the scope of
the project” with “the scope of the final
conformity determination reported
under §51.855.” The final rule also
contains a provision in § 51.857(c)
which clarifies that actions which are
taken subsequent to a conformity
determination must be consistent with
the basis of that determination.

M. Tiering
1. Proposal

The EPA proposed that Federal
agencies could use the concept of tiering
and analyze actions in a staged mannar
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(§ 51.858, paragraph (d)). Tiering would go through a full conformity analysis violation of any standard in any area.

not be acceptable for purposes of (§51.853(g)). Another commenter indicated that the

determining applicability (§ 51.853), 2. Comment rule should consider the regional impact

however, since that approach might ) of NOx emissions compared to VOC

have undermined the rule if agencies Many commenters supported the emissions.

chose to narrowly define their actions as  concept of regionally significant actions 3. Response

separate activities for purposes of and believed that conformity - Respon

determining applicability. determinations should be required for Section 189(e) oi the Act provides that
them. Howaever, there was diverse applicable control requirements under

2. Commsnts 3[)}?:011 on th:atﬁost appéopriate level to Pg{—u; nonattainment area SIP's in ]

efine a regionally significant action; effect for major stationary sources ol
f‘:‘i few c?mmmfters supported the u:e some coxantexs falﬁlﬂ percent of a PM-10 are also applicable to major

oit 0“38 or conformity thecmgns "1‘“ nonattainment area’s emissions for a stationary sources of PM~10 precursors,

pointe '::ieu:ﬁl“ 3.“'%5 10 F‘i'a:;? ollutant to ba too high, while others excapt where EPA detérmines that the

agency n exibility in p msi;:l alt it was too low. However, no sources of PM-10 precursors do not

Many other ?un:llmBnMrs were Fppo commenters provided specific contribute significantly to PM-10 levels

to canditioning long-term conformity  36yymentation to support a different which exceed the PM—10 NAAQS in the

decisions. Some opposed tiering number. There wer olso some area. Consistent with this evidence of

because conditional findings create commenters who felt the entire concept  congressional intent, the final

uncertainty, making it difficult for of regional significance to be conformity rule requires the inclusion of

developers and lenders to justify ina : e 1 ,
- - ppropriate and that the de minimis =~ PM~10 precursors in conformity
investment in long-term projects. Others ¢ o5 chould suffice for conformity  analyses where thay are a significant

were against it because they felt it could icahi ; ts. bt the FM=10 levels in th
et b i sonein s *PPLCHL regiromen e o e P ol b e

meaningful analytical judgment has 3. Response significant contribution may be from
been made and that it would invite EPA is maintaining the requirement of major stationary sources as well as other
conflict between investment-backed conformity determinations for s of sources.

expectations and the protection of regionally significant actions in the final contrast, the Act specifically

public health. rule as defined in §51.853 of the NFR.  requires reductions in emissions of both
3. Response ‘Tha rationale is explained in the NOx and VOG to meet the ozone

preamble to the NPR (58 FR 13842). The standard. Only where there is a
The EPA agrees with the commenters  EPA specifically invited commentsand  demonstration consistent with the
whao stated that ﬁeﬁn&would create too  documentation on whether 10 percent - requirements of saction 182(f) and EPA

much uncertainty in the conformi was an appropriate significance lavel or  approves the demonstration are the NO.
determination pr};cess. Furthermoz. it  whether some other percentage should uctions not required, Thus, the

was thought that tiering could cause the be set. In view of the fact that conformity rule pravides for the
segmentation of projects for conformity ~ documentation for more appropriate consideration of the regional impact of
analyses, which might provide an significance levels was not provided by  NOx emissions in ozone nonattainment
inaccurate estimate of overall emissions. the commenters, the 10 percent Jevel of  and maintenance areas, as described in
The segmentation of projects for significance is used. In addition, the the mgsal . .
conformity analyses when emissions are e is clarified to indicate that the The final rule includes a definition of
reasonably foreseeable is not permitted ~ requirements of §§ 51.850 and 51.855 the phrase *“precursors of a criteria

by this rule. Thus, the tiering provision through 51.860 apply to regionally pollutant.” This definition incorporates
is not included in the final rule. A full significant actions. the cancemns described above. A

s z I Eye] {9 z =, -,
conformity detormination on all aspects O, Applicability—NAAQS Precurso definition of “total of direct and indirect
of an activity must be completed before pplica Q = emissions" is added to the final rule, as

any portion of the activity is 1. Proposal discussed elsewhere in this preamble,
cozagmnced. i The PM—10 precursor pollutants and mcludesfthe phrasa “emissions of
N. Applicabilitv—Resionally Significant should be included in the conformity precursors of criteria pollutants™ in
. Applicability—Regionally Significa analyses where the applicable SIP's order to incorporate this concept into
Actions ' control strategy requires reductions in  the final rule.
" 1. Proposal such precursor pollutants, For ozone, P. Attainment Demonstration
_emissions of NOx and VOG must be al
The EPA proposed the concept of considered for purposes of both 1. Prapos. .
“regionally sngnif_icant actions,” to applicability and analysis. However, Paragraph (a](l? of §51.858 p_romdes
capture those actions that fall below the  where an area received an exemption that a Federal action conforms if
de minimis emission levels, but have from NOx requirements under section ~ emissions from the action are
the potential to impact the air quality of  182(f) of the Act or the control strategy ~ “specifically identified and accounted
a region. When the emissions impact in the approved maintenance plan does  for” in the applicable SIP's attainment
from a Federal action does not exceed  not include NOx control measures, only  or maintenance demaonstration.
the tons.per year cutoff for a Fed?ral . VOC emissions need to be considered ~ , (v o
action otharwise requiring a conformity (58 FR 13847). .
determination, b\i?‘tlhe totgl directand ( G ) ‘ A commenter suggestgd that a Federal
indirect emissions from the Federal 2. Comment _ ) action should be determined to conform
action represent 10 percent or more of Commenters indicated that analysis of where the total emissions from the .
a nonattainment area’s total emissions PM-10 precursors should be required to  Federal action ere “consistent with™ th
for that pollutant, the action is defined  satisfy the provision of section projected levels of emissions inventory
by the proposad regulations as a 176(c)(1)(B)(i) that Federal activities forecasts in the applicable SIP
segionally significant action and must must not contribute to any new attainment demanstration.
PERITID
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) 3. Response
The EPA believes that the language

proposed in § 51.858(a)(1) is
appropriate. Specificity is needed in
arder to avoid letting this provision
become a significant loophole, open to
varying interpretations. On the other
hand. the emissions budget provision in
§ 51.858(a)(5)(i) provides a mechanism
similar to that suggested by the
commenter.

Q. Transportation Conformity
1. Proposal

Section 51.858(a)(5)(ii) provides that a
Federal action that is specifically -
included in a conforming transportation
plan, would be determined to conform.

2. Comment

One commenter stated that the MPO
should be involved in determining
when a project is specifically included
in a transportation plan.

3. Response

. The final rule is clarified to indicate
that the MPO must determina that an
action is “specifically included” in &
conforming plan since tha MPO is likely
to be better qualified to make that
interpretation than the Federal agency
making the conformity determination.
The rule is also clarified to state that a
conforming plan refers to a
transportation plan and transportation
improvement program which have been
found to conform under 40 CFR part 51
or part 93.

R. Baseline Emissions

1. Proposal

Where EPA has not approved a
revision to the relevant SIP attainment
. or maintenance demonstration since
1990, a Federal action may be
determined to conform if emissions
from the action do not increase
emissions with respect to the baseline
emissions (paragraph (d) of §51.858).

2. Comment

A commenter suggested that the rule
or preamble should clarify that Federal
agencies may use the latest emissions
inventory available from State and local
agencies in gauging the baseline.
Further, conformity determinations
based on such inventories should
remain valid, and not be re-anatyzed
when a new inventory is complete.

Another commenter stated that it is
not appropriate for areas which were

' designated nonattainment before the
§ 1990 amendments to the Actto use a
: year before 1980 as the baseline. Such
areas are requirad to submit 1990
emission inventories. For areas

designeted nonattainment after the 1990
amendments to the Act, the approach to
establishing baselines in the proposal
may be appropriate.

One commenter pointed out that
using 1990 as a baseline is inappropriate
in many cases since many Federal
actions related to the military took place
at the time of Desert Storm. As an
alternative they suggest the rule allow
use of a baseline established from the
highest estimated emissions over a 3-
year period from 1959-91. Regarding
military base closure actions, one
commenter stated that the baseline
emissions should be the preclosure
announcement baseline operating
conditions. This approach does not alter
the emissions budget that would have
existed if a base continued to operate.
Such emissions were contained in the
existing and future emissions inventory
nunbers being used by the South Coast
Air Quality Management District in its
1989 air quality plan. This should be the
emissions budget used to make the
conformity determination for that
District.

The EPA also received a comment
stating that if 1990 emissions inventory
levels are used as a baseline, it is
important that some type of “credit™ be
given to a Federal agency that is
raquired to make a conformity
determination with respect to an airport
related improvement or modification
project at an airport that has already
implemented significant emission
reduction measnres prior to 1990. This
credit could be mada by increasing the
de minimis amount for certain airport
actions.

Several commenters requested
clarification on how to calculate the
baseline emissions. One commenter
recommended that the comparison
should be between the “‘action” versus
“no action” and not between the
“action” and *1990 base.”

3. Response

The baseline calculation is discussed
in the proposal (58 FR 13846) and
specifies calendar year 1990 or an
alternate time period. consistent with
the time period used to designate or
classify the area in 40 CFR part 81. Use
of the “latest emission inventory”
should, in many cases, coincide with
use of the 1990 inventary since the 1990
amendments to the Act required all
ozone nonattainment areas to develop a
1990 inventory. For PM~10, the Act also
required an emissions inventory. But,
for the initial PM-10 areas designated
nonattainment as of enactment, the
inventories are generally for 1 of the
calendar years in the mid- to late-1980°s.

The approach in the final rule uses
1590, which is the baseline year
specified in the Act from which to
measure progress toward attainment, the
FM-10 emissions inventory years (not
specifically included in the proposed
rule), or the designation/classification
time period, which is representative of
emission levels that must be reduced in
order to provide for attainment. Use of
more recent emissions inventories may
not be appropriate since such
inventories might not be representative -
of the full extent of the emissions
associated with the air quality problem.

The EPA sees no basis for the rule to
select certain activities for “credit” due
to previously implemented emission
reduction measures, whether at airperts
or military bases. Such decisions reside
with tha State when the control strategy
and emissions budget are developed.
Since the final rule allows use of the
years other than 1990 where
appropriate, it could, in effect, provide
some of the “credit” the commenter is
suggesting in some cases.

As described in the proposal, baseline
emissions are defined as the tatal of
direct and indirect emissions that are
astimated to have occurred during
calendar year 1990 or an alternate
period based on the classification or
designation as promulgated in 40 CFR
part 81. The proposed rule intended to
provide for a positive confermity
determination if the future use of the
area resulted in equal or less emissions.
Howaver, the proposal did naot take into
account that any motor vehicle emission
activities occurring in the baseline year
would, in fact, emit less in the future
year scenario (at the same, historic
activity levels) due only to improved
emissions controls in newer vehicles.
Thus, the g:posed rule was skewed in
a manner that unjustifiably could
appear to allow future actions to
conform. Therefore, § 51.858(a)(5)(iv}(B)
of the final rule is revised to focus on
the baseline activity levels rather than
the baseline emissions and the emission
calculations must use emission factors
appropriate to the future years analyzed.
In other words, the rule specifies a
“‘build/no build” test, not a “build/
1990 test.

S. Annual Reductions
1. Proposal

Paragraph (c) of § 51.858 of the
proposal states that a Federal action
may not he determined to conform
unless emissions from the action are
consistent with all relevant
requirements and milestones contained
in the applicable SIP, such as elements
identified as part of the RFP schedules.
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2. Comment

The EPA thmacei\mcl clomments
suggesting that the rules should require
Federal activities to be consistent with
the RFP requirements of the Act and
with expeditious attainment of the
NAAQS. Thus, the general conformity
rules should be amended to require
Federal agencies to demonstrate that
their activities are achieving annual
reductions in emissions and are
consistent with State efforts to achieve
attainment as expeditiously as
practicable,

A commenter noted that the proposed
rule wonld allow Federal agencies to
saﬁs? the conformity provision by
merely offsetting predicted emission
increases from a project on a 1:1 basis.
The commenter suggested that the rule
should be modified to specify that a
Federal action only conforms if the.
action is contributing to the required
annual reductions in emiczsions and is
consistent with State efforts to achieve
attainment as expeditiously as
practicable.

Another commenter noted that
emissions budgets set in the SIP are
supposed to accommodate growth.

3. Response

The EPA believes that, for the general
conformity, the provisions in paragraph
(c) of §51.858 meet the section 176{c)
Act requirements for RFP and ather
milestones and that additional language
concerning attainment as expeditiously
as practicable would not substantively
alter these requirements. A Stata has
considerable discretion to select a
strategy to moet the RFP requirements.
Neither the Act RFP requirements nor
the Act general conformity requirements
specify that each individual Federal
action contribute proportionatsly to
emission reductions. Instead, the Act
gonerally allows a State to choose a
strategy that might achieve greater
reductions at certain sources and lesser
or no reducticns at other sources, and
which may provida for in certain
areas. The transportation conformity
rule, in contrast to the general
conformity rule, reflects specific
provisions of saction 176(c) of the Act
regarding specified required emission
reductions from transportation
activities, Consequently, so long as
goneral Federal actions meet the

iroments of the conformity
rule, EPA balieves that such activities
would be consistent with the SIP, RFP.
and attainment demonstrations and that
every general Federal action is not
required by the Act ta result in an
emissions decrease.

T. Summary of Criteria for Determining
Conformity

1. Proposal

The proposal contained a narrative
description of the § 51.858 requirements
for making conformity determinatioms.

2. Comment

Some commenters requested EPA to
include in the final rule preamble a
table summarizing the requirements in
§51.858. _

3. Response

The following table summarizes these
ments; it should not be read to
substitute for the regulatory language
itself. If there is a conflict between the
table and other portions of this final
rulemaking notice, the table should not
be relied upon.

_ Araawide only Local and possibly areawide Local only
Section 51.858(a)
0O, NO, PM-10 co Ph/ED

(1) Specified in attainmant or maintenance demostration ......... X X X X

{2) Offsats within same nonattainment/maintenance area ........ X X

(3) Areawide and local modsling X X

{4)(i) Local modeling only if local problam X X

(4)(li) Areawide modeling only or meet (5) X X

(5)(1) Emissions budget X X *) (4]

(5)(ii) Transportation ptan X X ") ()

(5)(iii) Offsets X X () )

(5)(iv) Basaline/No increase X X “) ™

(5X(V) Water project X X .

X=Option to show conformity.

*=Option if areawide problem.

U. Planning- Assumptions
1. Proposal

Paragraph (a) of § 51.859 requires the
conformity analysas to be based on the
latest plenning assumptions approved
by the MFO.

2. Comment

A commenter recommended that
conformity determinations should be
based on the latest planning
assumptions used in establishing the
SIP’s RFP emissions target(s) an
emissions budget(s). States should be
required to evaluate and update the
SIP’s planning assumptions used for
demonstrating RFP and attainment.
Discrepancies between the planning
assumptions and estimates used to
demonstrate RFP and attainment and

those used for project-level conformity
determinations could distort estimates
of growth in emissions in the '
nonattainment area.

3. Response

As noted in the preamble to the
proposal (58 FR 13846), EPA
acknowledges that the conformity
determination may be more difficult
where the assumptions in the SIP differ
from the recent MPO assumptions. For
actions such as wastewater treatment
plants, planning assumptions are indeed
critical. However, for many ather
Federal actions, the planning
assumptions are not as critical a factor
in determining conformity.

In addition, the plain language of the
statute does not alE:w the approach
suggasted by the commenter. Saction

176(c) of the Act states: “The
determination of conformity shall ba
based on the most recent estimates of
emissions, and such estimates shall be
determined from the most recent
population, employment, travel and
congestion estimates as determined by
the metropolitan planning organization
or other agency authorized to make such
estimates.” Thus, EPA must require use
of the most recent planning
agsumptions.

In the event any revisions to these
planning assumptions are necessary.
§ 51.859(a)(2) in the proposal indicated
that such revisions must be approved in
writing by the MPO or other agency
authorized to make such estimates fo.
the urban area. This section has been
revised in the final rule to indicate that
written approval is not required, as long
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as the MPQ or appropriate agency has
authorized the change, so as not to delay
the conformity analysis.

V. Forecast Emission Years
1. Proposal

Paragraph 51.859(d) in the proposal
identified the emission scenarios. to be
considered. Total direct and indirect
emission estimates were proposed to be
projectad, consistent with key dates
with respect to the amended Act, the
project itself, and the applicable SIP.
Thus, the analysis was proposed to
contain:

(1) The Act mandated attainment year
ar, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

(2) Tha year during which the total
direct and indirect emissions from the
action are expected to be the greatest on
an annual basis; and

(3) Any year for which the applicable
SIP specifies an annual emissions
budget.

2. Comment
One commenter indicated that the

_emission scenarios requirement shonld

be omitted and lead agencies ba allowed
ta determine the scenarios on a project-
specific basis. Another commenter
stated that the analysis should include
a maintenance period. The EPA also
received a comment that all Federal
actions must be analyzad for their
impact in the 20(+)-year timeframe.

3. Response

The scenarios proposed by EPA are
also reflected in the final ruls because
they are the minimum possible
scenarios which still meet the statutory
requirements that relate conformity to
attainment, maintenance, SIP
milestones, and RFP. The above
emission estimates are necassary in
order to assure that the Federal action
would not “delay timely attainment of

~ any standard or any required interim

emission reductions or other milestones
in any area' (section 176(c)(1)(B)(iii) of
the Act). This provision links emissions
from the action to the emission
reduction targets required by the Act to
demonstrate RFP prior tc the attainment
date. Emission estimates are also needed
to provide for determinations of
conformity with respect to maintenance
plans as requirad by section
176(c)(4)(B)(iii) of the Act. For an action
to conform to the applicable SIP, it must
conform at all of the above times.

The inclusion of a maintenance
period is not reasonable since many
SIP’s may not have identified a
maintenance period. The rigidity of a

20(+)-year timeframe is also
unnecessary. Rather, the emission
scenarios should be keyed to the
relevant yaars for RFP, attainment and
maintenance glanning specified in the
SIP. In some, but not all, cases a 20(+)-
year timeframe will, in fact, be
necessary under the final rule to meat
one of the specified emission scenarios.

W. Total of Direct and Indirect
Emissions
1. Proposal

The preamble states that “net””
emissions from the various direct and
indirect sources should be used in the
applicability and conformity analyses
(58 FR 13847). However, the rule uses
the phrase, “total direct and indirect

emissions.”
2. Comment

A commenter suggestad that EPA
should expressly state in the final rule
that *net” emissions from the particular
Federal action under review should be
evaluated in determining both
applicability and conformity.

Another comment stated that the
conformity analysis should include the
direct and indirect impacts of the
Federal activity along with all other
reasonably foresesable projects (Federal
and non-Federal) in the area.

3. Response

The final rule is revised to clarify that
the total direct and indirect emissions
may be a “‘net™ emissions calculation.
For exampls, where an agency has
several offices in one metropolitan area
and is considering consolidation into
one large centralized office, vehicular
activity may actually decrease,
depending on the location of the new
office building, availability of mass
transit, and other factors. In such cases,
the Federal agency should consult with
the MPO in determining the “net”
emissions from such an action.
Consultation with the MPO is also
important ta help assure that indirect
emissions, once attributed to'a source,
will not be double-counted by
attributing the same emissions to nearhy
projects that are subsequently reviewed.

The conformity requirements for
applicability and analysis generally do
not include reasonably foreseeable
projects other than those caused by the
Federal action. Thus, the calculation of
emissions for de minimis or offset
purposes includes only the (net) direct
and indirect emissions caused by the
Federal action in question. Howaver,
whoere an air quality modeling enalysis
is part of the conformity determination,
the EPA guideline on air quality models

(reference in § 51.859) requires the
modeling to include emissions from
existing sources as well as the potential
new emissions due to the Federal action
in order to accurately determine the
effact of the action on the NAAQS and
whether the action might cause or
contribute to a new violation or worsen
an existing violation.

In addition, the definition is revised
to clarify that emissions of criteria
pollutants and emissions of precursors
of criteria pollutants (as defined in the -
final rule) are included within the
meaning of “total of direct and indirect

emissions.” Further, the finsl defipition .

makes it clear that the portion of
emissions which are exempt or
presumed to conform under § 51.853 are
not included in the “total of direct and
indirect emissions.”

X. New or Revised Emissions Models

1. Proposal

The proposed rules require use of the
most current version of the motor
vehicle emissions model specified by
EPA and available for use in the
preparation or revision of SIP"s (58 FR
13852).

2. Comment

One commenter suggested that the
final rules should provide that
conformity determinations be made
with the same mabile source emissions
meodel as was used in the development
of the SIP until such time as EPA
approves a SIP revision, based on a new
model.

Another commenter noted that the
latest planning assumptons may not be
consistent with assumptions contained
in the SIP. In such cases, the commenter
suggests that the final rule should allow
the affected agencies to determine
which prevails. The commenter also
suggested that the penexal conformity
rula should provide a transition period
similar to that in the transportation
conformity rule, where EPA updates the
motor vehicle emissions model.

3. Responss

The statute requires the determination
of conformity to be basad an the most
recent estimates of emissions, and such
astimates shall be determined from the
most recent population, employment,
travel, and congestion estimates as
determined by the MPQ or other agency
autharized to make such estimates. As
noted in the proposal (58 FR 13846~
13847) EPA recognizes this issue and
urges that these astimates should be
consistent with those in the applicable
SIP, ta the extent possible. However,
based on tha clear statutory language,
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the most recant estimates must be used,
rather than the estimates that may have
been used in (older) SIP revisions. In
cases where the emissions estimate in
the applicable SIP is outdated and the
Fedaral agency chooses not to rely on it
in the conformity analysis, the final
conformity rules allow a Federal agency
to demonstrate conformity through
analyses that focus on emission offsets
and/or air quality modaeling.

Section 51.859(b) of the rule
includes provisions to provide
flexibility for cases where use of
otherwise emission models or
emission factors is inappropriate and
the approval of the EPA Regional
Administrator is obtained. In addition,
the final rule provides a reasanable
grace pariod where the EPA motor
vehicle emissions model has heen
updated, so that ongoing analysis efforts
are not unduly disrupted. The grace
pe\liod is consistent with f3119 pro:l;ﬂsions
in the transpartation conformity rule as
suggasted by the comment.

Specifically, the rule establishes a 3-
raonth grace period during which the
motor vehicle emissions modsl
previously specifiad by EPA as the most
current version may be used. In
addition, conformity analyses for which
the analysis was b during the grace
period or no more 3 years before
the notice of availability of the latest
emission model may continue to use the
previous version of the model specified
by EPA. - :

Y. Air Quality Modeling—General
1. Praposal

Where the conformity analysis relies
on air quality madeling, that modeling
must use EPA-approved models, unless
otherwise approved by the EPA
Regional Administrator [paragraph (c) of
§ 51.859]. The analysis must include
any year for which the applicable SIP
specifies an annual emissions budget
(paragraph (d){3) of § 51.859).

2. Comment

One commenter pointed out several
problems in the rules: the rule would
require the use of models that are
inappropriate for complex terrain;
befors any modsels can be used, they
must be EPA-approved; and conformity
determinations should also include an
analysis of the milestone years that are
used in the SIP to demonstrate
attainment.

3. Response .

As proposed, the finsl rules generally
require use of EPA-approved modsls,
including complex terrain models in
some casas. However, where such
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moci:als ;.m u;xlavnilabls for a particular
application, alternate air ty
analyges can be conducte?lzlﬁbn
approval of the EPA Regio
Administrator. The EPA believes it is
assential to standardize air quality
model applications since models could
otherwise be invented or existing
models manipu'ated to show virtually
any results desired.

However, § 51.858(a)(3) in the final
rule does not apply to ozone or nil
dioxide modeling efforts. The EPA
believes that, as a technical matter,
application of existing air quality
dispersion models to assess project level
emission changes for these regional
scala pollutants is gemerally not
appropriata. That is, photochemical grid
models are generally not sufficient to
assess incremental changes to areawide
ozone concentrations from emissions
changes at a single or group of small
sources. Emission should
amount to some significant fraction of
base emissions before photochemical
grid modaling results can be interpreted
with sufficient confidence that the
results are not lost in the noise of the
model and the input data.

In addition, § 51.858(a) (3) and (4) are
revised to clarify that, in some cases,
oither local or areawide modeling or the
provisions of § 51.858(a)(5) for CO and/
or PM-10 would satisfy the § 51.858(z)
requirements. As specified in
§51.858(a)(4), the State agency
primarily respansible for the applicable
SIP would identify the cases/areas for
which both local and areawide
modeling is not needed to demonstrate
confarmity since that agency has the
expertise to make such a determination.

The analysis required in paragraph

{(d)(3) of § 51.859 is for the same years

as the milestone years noted by the
commenter. This requirement applies
where the applicable SIP specifically
includes emissions budgets for the
milestone and/or attainment years.

Z, Air Quality Modeling~-PM-10
1. Propasal

The proposal called for modeling of
lacalized PM~10 impacts in some cases
(§51.858).

2. Cpmmant

This analysis is not currently in use
in California and is unfamiliar to
technical air quality consultants and the
California Air Resources Board.

3. Response .
The EPA’s air quality modeling
guideline contains models intended
specifically to analyze the local and
regional impacts of PM-10, including

pgfﬁu. m&mml:;ne sources. In
addition, EPA wi making guidance
availableonhnwlnuseaneudgzlng
guideline model (CALINE3) and other
EPA guidance to analyzs the local air
quality impacts of PM~10 roadway
emissions.

AA. Activity on Federally-Manoged
Land

1. Proposal

The preamble to the general
conformity proposal indicates that
ibed burning activities by FLM
could be one activity affected by the
ruls. ’

2. Comment

Comments submitted by Federal land
managers include general comments
that are addressed elsewhera in this
preamble. Some of the comments are
more specific to their Jand management
activities and are addressed here.

ing de minimis levels, one
commenter stated that the proposed rula
mixes up emissions and impacts: the
rule shonld focus on the “effect” on the
nonattainment srea rather than
emissions. The commentar stated that
the approach hes implications for
prescribed burning. Prescribed burning
is a tamporary source that may occuor ax
a time of year when the sir quality
standards are not being violated. In
addition, the focus on emissions is also
a problem when the smoke is blown
away from the nonattainment area.

3. Response 1

Regarding de minimis lavels, the
emissions-hasad threshold does not
provide as direct an indicator of a
project’s air quality impact as an
embient concentration-based threshold.
It was selected for the final rule,
however, because it does provide a
rough indicataor of a preject’s impact. In
addition, it was selected because it is
not feasible to expect Federal agencies,
at the conformity applicability stage. to
perform the air quality dispersion
modeling analysis necessary to
determine whether a project is above an
air quality concentration. Such an
analysis wounld be time consuming and
potentially result in the Federal agency
having to expend significant resources
analyzing the air quality impact of an
action that could he determined, w
completion of analysis, to have a “de
minimis” air quality impact. Moreaver,
for some actions requiring an air gaalit»
modeling analysis up-front is zgo y
waste of resources when the Federal
agency may ultimataly select an gption
for adequately showing conformity that
does not involva air quality modeling.
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Regarding the timing of prescribed
bums, if a burn occurs during a time of
year when a nonattainment area does
not experience violations of the NAAQS
and the applicable SIP’s attainment
demonstration specifically reflects that
finding, then such a burn may be
determined to conform pursuant to
§ 51.858(a)(1).

: i &ths direction of smoke
emissions, for the reasans noted above
EPA has selected an emissions-hased
threshold for conformity applicability
purposes. Such an approach does not
account for emissions direction or
dispersion. Depanding on the nature
and scope of tha activity and conformity
option selected pursuant to section
51.858, the congrmity analysis may or
may not explicitly address factors.
Section 51.855 was amended, however,
to require the consnltation and
notification of FLM's by other Federal
agencies when a Federal action
requiring a conformity determination is
within 100 km of a Class I area.

4, Comment

Two commenters noted that the rule
could affect many of their agencies’
activities. One commenter stated the
rule becomes less focused as it attempts
to address the different types of Federal
actions, The commenter stated the rule
is unclear about how the Federal agency
should make a conformity
determination for prescribed fire, 2mong
other activities, to take into account the
complex issues involved. The
commenter stated that the rule should
encourage pollution prevention by
exempting actions consistent with an
agency's pollution prevention plan.
Another comment indicated that most of
its agency’s management plans, which
are p. atic, include emissi ans
that are not reasonably foreseeable.

5. Response

~ The final rule applies to
nonattainment and maintenance areas
and requires conformity determinations
for Federal actions where the tatal of
direct and indirect emissions exceed de
minimis levels as described in
§51.853(b). Section 51.858 provides
several options for showing conformity

-for Federal activity generally, including
FLM activity. The conformity showing
includes an air quality test where the
Federal agency must demonsirate that
the action does not cause or contribute
to any new NAAQS violation or
increase the frequency or severity of any
existing violation. The Federal agency
can either make this showing explicitly
throngh air quality modeling or by
selecting a surnogate option such as
consistency with an emissions budget.

The conformity showing also includes
an emissions test where the Federal
agency must show thet the action is
consistent with all SIP requirements and
milestones.

In general, EPA recognizes the
complex problems posed by the goals
and missions of the air quality and land
mansgement agencies and EPA intends
to work with the FLM's and States to
find solutions. One such area of concern
is ecosystem ment and forest
health and the challenges posed to air
quality and visibility by the need for
mare prescribed burning expressed by
the FLM.

Regarding reasonably foreseeable
emissions, the rule does not require
Federal agencies to include emissions in
conformity applicability determinations
or analyses which are not reasonably
foreseeable. Reasonably foresesable
emissions (as defined in § 51.852) are
projected futitre indirect emissions that
are identified at the time the conformity
determination is made and for which
the location and quantity is known.

Regarding pollution prevention plans,
while the final rule does exempt certain
actions or presume them to conform, it
doss not specifically exempt actions
consistent with a Federal agency’s
pollution prevention plan. Paragraph
(c)(2) of § 51.853 of the final rule
exempts actions whose total direct and
indirect emissions are below the de
minimis rates and other actions which
would result in no emissions increase or
an emissions increase that is clearly de
minimis. Certain actions listed in
paragraph (c)(3) of § 51.853 where the
emissions are not reasonably foreseeahle
are also exempt. In addition, paragraphs
{d) and (e) of § 51.853 of the final rule
identify other actions which are exempt
from conformity, such as Federal
actions in response to emergencies.
Therefore, since this rule does not
exempt them or presume them to
conform, actions consistent with an
agency's pollution prevention plan that
increase emissions beyand the de
minimis lovels are subject to
conformity. However, §§51.853(g) and
51.853(h) of the rule provide Federal
agencies with the requirements and
procedures to establish activities that
are presumed to conform which could
conceivably include actions consistent
with a pollution plan provided the
rule’s appropriate requirements are met.
Further, to address thosae situations
whare prescribed burns are part af a
conforming smoke management plan,
§51.853(c)(4)(ii) was added to exempt
such actions.

6. Comment

One comment concerned the air
pollution emissions information EPA
maintains in a document entitled
“Compilation of Air Pollutant Emission
Factors (AP-42)." The commenter
indicated the document does not
correctly represent emissions from
prescribed burning. The commenter also
stated that the rule should not require
the development of demographic and
other data from urban nonsttainment .
areas when they are not relevant, noyr
should the rule dictate such data in
suburban or rural areas in the agency's
planning process. In addition, the
commenter stated that the rule would
require the use of inappropriate air
quality models. Another commenter
stated that models for use in analyzing
prescribed burning emissions in
mountainous terrain have not yet been
developed.

7. Rasponse

Regarding emissian factors, the final
rule allows for altermative emissions
data to be used where it is mare
accu.rata than that provided in EPA"s
AP-42 document. Regarding
demographic data, the final rule
requires that all planning assumptioms
must be derived from data most recently
approved by the MPQ where available.
Such data are available for urban areas;
the rule does not require its use in
suburban and rural areas if it is
unavailable.

Regarding modeling, if EPA guideline
modeling techniques are not appropriate
in a confarmity determinatian, then the
rule provides far the use of alternative
modsls provided writtsn approval is
obtained from the EPA Regional
Administrator. i no model is available
for a particular application, then
modaling may not be an opticn
available for that conformity
determination.

BB. Federalism Assessment
1. Praposal

Ths preamble to the proposal states
that therse are no federalism effects
associated with this rule (58 FR 13848).

2. Comment

One commenter stated that a
federalism assessment should be
conducted under Executive Order
12612.

3. Response

A federalism assessment has not been
conducted under Executive Order
12612. However, fedaralism effects are
considered throughout this mle (e.g..
discussions regarding State, Fed
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agency, and EPA roles in General
Conformity).

V. Economic Impact

The estimates presently available are
preliminary and do not reflact
substantive and recent revisions to the
final mle. These estimates represent
specific information solicited from the
Federal agencies presumed to be
affected by the rule. The EPA is
in in comments from the
affectad agencies on the economic
imparts presented in this section. A
revised analysis will be prepared and
submitted to OMB in the form of a
revised Information Collection Request
(ICR) under the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq.

The preliminary estimates presented
here are based on data provided by the
following sources: Department of
Interior (DOI), Dapartment of
Agriculture (USDA), Dopartment of
Energy {DOE), Department of Defense
[DOD), Department of Housing and
Urban Development (HUD) and the
General Services Administration (GSA).
It is estimated by the Fedaral agencies
that between 10,000 and 50,000 Federal
actions may need to be reviewed
annually for applicability of the
conformity rule. About 15% of these
actions will require a conformity
determination. The estimated cost of
one conformity determination ranges
from $1,700 for a straightforward
determination to $133,000 for a base
closure conformity determination. In
total, the anticipated cost of the general
conformity rule from the raw data
submitted by the agencies rangas from
$63 million per year to $111 million per
year. These annual cost estimates reflect
a U.S. Army Corps of Engineer’s (COE)
estimated annual cost ranging from $53
million to $102 million.

There are several factors that will lead
to a change in thase estimates,
substantially lowering and narrowing
the ranges. These factors are:

(1) Some of tha astimates were based
on the inclusive definition co-proposed
by the rule in March 1993, end the
definitions of indirect emissions and
Federal action, but are not
representative of the final rule.

(2) New “de minimis” cutoffs and
various added exemptions are present in
the final rule end differ from the
proposed rule. |

(3) There is need to completely
account for overlap of Federal projects
which have air envitonmental
consequences and are subject to the
National Environmental Policy Act
{NEPA) as well as the NSR, operating
permit, SIP and FIP, NSP and hazardous

emission standards and other
requirements of the Act.

Maost of the cost of determining
conformity falls to Federal agencies
and/or private sponsore of prajects
needing Federal action. The Federal
agencies and/or private sponsors will
need to fund the analysis of the actions
for air quality impact. In addition, State
and local agencies may choose to
participata in development and/or
review of the analysis. The incremental
cost estimates include recordkeeping,
reporting, parforming air quality and
m:gﬁahon analysis, ln:ml considering
public comments where appropriate.

As stated above, these egtimntes are
preliminary. Revisions will be
addressed in a forthcoming revised
document that wil} specifically assess
the costs and recordkeeping and
reporting burden of the ruls, as
stipulated under Section VI(C)
Paperwork reduction Act below.

VI. Administrative Requirements
A. Executive Order 12866

Under Executive Order 12866, (58 FR
51735 (Octobar 4, 1993)) the Agency
must determine whether the regulatory
action is “significant™ and therefore
subject to OMB review and the
raquirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
gavernments or communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitiements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or palicy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Exacutive Order.

Pursuant to the terms of Executive
Order 128686, it has been datermined
that this rule is a “significant regulatory
action”. As such, this-action was
submitted to OMB for review. Changes
made in rusponse to OMB suggestions or
recommendations will be documented
in the public record.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
and applicabla EPA guidelines revised
in 1992 require Federal agencies to
identify potentially advarse impacts of

Federal ions upop small entities
Small entities include small businesses
organizations, and governmental
jurisdictions. The EPA has determined
that this regulation does not apply to
any small entities. This ion
directly affects only Federal ies.
Cansequently, a Regulatory ibility
Analysis (RFA) is not As
undler section 605 o{J ﬂ;ac.
Regulatory Flexibility Act, 5 U.S.C. et
seq., I certify that this regulation does
not have a significent im oma
substantial number of small entities and
thereby does not require a
Flexibility Analysis (RFA).

C. Paperwork Reduction Act
The Paperwark Reduction Act (PRA)

s that an agency prepare an
Infarmation Collsction Request (ICK) to
obtain OMB clearance for any activity
that will involve collecting information
from ten or more non-Federal
respandents. These informatian
requirements include reporting,
monitoring, and/or ing. The
ICR for this rule includes the cost to the
States of developing and implementing
the General Conformity rule as well as
the cost of the collection burden for
privata spemrs of activities that
mﬁm‘ ) J su] or approval.

a infmmaﬁnnpg:ﬁtediagp
requirements in 40 CFR 51 and 93
have not been approved by OMB and
are not effective until OMB approves
them. Thesa information colection
requirements will be submitted as part
of a revised ICR to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 US.C.
3501 et seq. These requirements will not
be effective until OMB approves them
and a technical amendment to that
effect is published in the Federal
Register.

D. Federalism Implications

A federalism assessment has not been
conducted under Executive Order
12612. However, fedaralism sffects are
considered throughout this rule (e.g.,
discussions regarding State, Federal
agancy, and EPA roles in General
Conformity).

List of Subjects
40 CFR Part 6

Environmental impact statements,
Foreign relations, Grant programs—
environmental protection, Waste
treatrnent and disposal.

40 CFR Parts 51 and 93

Environmental protection,
Administrative practice and proceduze,
Air pollution control, Carbon monoxide.
Intergovernmental relations, Lead,

NESEDARI
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Nitrogen oxides, Ozone, Particulate
matter, Reporting and recordkesping
requirements, Sulfur dioxide, Volatile
organic compounds.

Dated: November 15, 1993.
Carol M. Brownuer,
Administrator.

The Code of Federal Regulations, title
40, chapter I, is amended as follows:

PARYT 6—{AMENDED]

1. The autherity citation for part 6 is
revised to read a5 follows:

Autharity: 42 U.5.C. 4321 et seq., 7401~
7671q; 40 CFR part 1500.

2. Section 6.303 is amended by
removing and reserving paragraphs (c)
through (g) and revising paragraphs (a)
and (b) to read as follows:

§6.303 Alr quality.

(a) The Clean Air Act, as amended in
1990, 42 U.S.C. 7476(c), requires
Federal actions to conform to any State
implementation plan approved or
promulgated under section 110 of the
Act. For EPA actions, the applicable
conformity requirements specified in 40
CFR part 51, subpart W, 40 CFR part 93,
subpart B, and the applicable State
implementaticn plan must be met.

) In addition, with regard to
wastewater treatment warks subject to .
review under Subpart E of this part, the
rasponsible official shall consider the
air pollution control irements
specified in section 316(b) of the Clean
Air Act, 42 U.5.C. 7616, and Agency
implementation procedurss.

c)g) [Reserved]

PART 51—{AMENDED]

1. The authority citation for part 51
continues to read as follows:

Authority: 42 U.5.C. 7401-7671q.

2. Part 51 is amended by adding a
new subpart W to read as follows:

Subpart W—Determining Conformity of
Genaeral Faderal Actions to State or Federal
Implamantation Plans

Sec.

51.850 Prohibition.

51.851 State implementation plan (SIF)
revision.

51.852 Definitions.

51.853 Applicability.

51.854 Conformity analysis.

51.855 Reporting requirements.

51.856 Public participation.

51.857 FPrequency of conformity
determinations.

51.858 Criteria for determining conformity
of general Federal actions.

51.859 Procedures for conformity
determinations of general Faderal
actions.

51.860 Mitigation of air quality impacts.

Subpart W—Detarmining Conformity of
Gaeneral Federal Actions to State or
Federal iImplamantstion Plans

§51.850 Prohibition.

(8) No departmsnt, agency or
instrumentslity of the Federal
Government shall engage in, support in
any way or provide financial assistance
for, licensa or permit, or approve any
activity which does not conform to an
applicable implementation plan.

(b) A Federal agency must make a
determination that a Federal action
conforms to the applicable
implementation plan in accordance
with the requirements of this subpart
before the action is taken.

(c) Paragraph (b) of this section does
not include Federal actions where
either:

(1) A National Environmental Policy
Act (NEPA) analysis was completed as
evidenced by a final environmental
assessment (EA), environmental impact
statemeant (EIS), or finding of no
significant impact (FONSI) that was
prepared prior to January 31, 1994;

(2) (i) Prior to January 31, 1994, an EA
was commenced or a contract was
awarded to devslop the specific
environmental analysis;

(ii) Sufficient environmental analysis
is completed by March 15, 1994 so that
the Federal agency may determine that
the Federal action is in conformity with
the specific requiremenls and the
purposes of the applicable SIP pursuant
to the agency’s affirmative obligation

qunder section 176(c) of the Clean Air

Act (Act); and

(iii) A written determination of
conformity under section 176(c) of the
Act has been made by the Federal
agency responsible for the Federal
action by March 15, 1994.

{d) Notwithstanding any provision of
this subpart, a determination that an
action is in conformance with the
applicable implementation plan does
not exempt the action from any other
requirements of the applicable
implementation plan, the NEPA, or the
Act.

§51.851 State implementation plan (SIP)
revislon.

(a) Each State must submit to the
Environmental Protection Agency (EPA)
a revision to its applicable
implementation plan which contains
criteria and procedures for assessing the
conformity of Federal actions to the
applicable implementation plan,
consistent with this subpart. The State
must submit the conformity provisions
within 12 months after November 30,
1993 or within 12 months of an area's

designation to nonattainment,
whichever date is later.

(b) The Federal conformity rules
under this subpart and 40 CFR part 93,
in addition to any existing applicable
State requirements, establish tha
conformity criteria and procedures
necessary to meet the Act requirements
until such time as the required
conformity SIP revision is approved hy
EPA. A State’s conformity provisions
must contain criteria and procedures
that are no less stringent the
requirements described in this subpart.
A State may establish more stringent
conformity criteria and procedures only
if they apply equally to non-Federal as
waell as Federal enfities. Following EPA
approval of the State conformity
provisions (or 8 portion thereof) in a
revision to the applicable SIP, the
approved. (or approved portion of the)
Stale criteria and procedures would -
govern conformity detarminations and
the Federal conformity regulations
contained in 40 CFR part 93 would
apply only for the pertion, if any, of the
State's conformity provisions that is not
approved by EPA. In addition, any
previously applicable SIP requireruents
relating to conformity remain
enforcesble until the State revises its
SIP to specifically remove them from

-the SIP and that revision is approved by

EPA.

§51.852 Definitions.

Terms nsed but not defined in this
part shall have the meaning given them
by the Act and EPA’s regulations, (40
CFR chapter I}, in that order of priority.

Affected Federal land manager means
the Federal agency or the Federal
official charged with direct
responsibility for management of an
area designated as Class I under the Act
(42 U.S8.C. 7472) that is located within
100 km of the proposed Federal actian.

Applicable implementation plan or
applicable SIP means the portion (or
portions) of the SIP or most recent
revision thereof, which has been
approved under section 110 of the Act,
or promulgated under section 110(c} of
the Act (Federal implementation plan),
aor promulgated or approved pursuant to
regulations promulgated under section
301(d) of the Act and which implements
the relevant requirements of the Act.

Areawide air quality modeling
analysis means an assessment on a scale
that includes the entire nonattainment
or maintenance ares which uses an air
quality dispersion model to determine
the effects of emissions on air quality.

Cause or contribute to a new violation
means a Faderal action that:

(1) Causes a new vislation of a
national ambient air quality standard

-
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(NAAQS) at a location in a the meaning of a continuing program cooperative, and comprehensive

nopattainment or maintenance area responsibility. planning process under 23 U.S.C. 134
which would otherwise not ba in 'A means the Environmental and 49 11.5.C. 1807.

violation of the standard during the Protection Agency. 3 Milestone has the meaning given in
future period in question if the Federal Federal action means any activity sections 182(g)(1) and 189(c)(1) of the
action were not taken; or engaged in by a department, agency, or  Act. )

(2) Contributes, in conjunction with instrumentality of the Federal National ambient air quality
other reasonably foreseeabls actions, to  government, or anv activity that a standards (NAAQS) are thosa standards
a new violation of a NAAQS ata department, agency or instrumentality established pursuant to section 109 of
location in a nopattainment or of the Federal government supports in the Act and include standards for
maintenance area in a manner that any way, provides finencial assistance  carbon monoxide (CO), lead (Ph).
would increase the frequency or severity for, licenses, permits, or approves, other nitrogen dioxide (NO,), ozone,
of the new violation. than activities related to transportation  particulate matter (PM-~10), and sulfur
. Caused by, a3 u's'arl in the terms plans, programs, and projects diaxide (SOu).

+ “direct emissions and “indirect developed, funded, or approved under NEPA is the National Environmental
emissions,” means emissions that title 23 U.5.C. or the Federal Transit Act Policy Act of 1969, as amended (42
would not otherwise occur in the (49 U.S.C. 1601 et seq.). Where the U.5.C. 4321 et seq.).
absence of the Federal action. Federal action is a permit, license, or Nonattainment Area (NAA) means an

Criteria pollutant or standard means . other approval for some sspect of anon-  area designated as nonattainment under
any pollutant for which there is Federal undertaking, the relevant saction 107 of the Act and described in
established a NAAQS at 40 CFR part 50.  activity is the part, portion, or phase or 49 CFR part 81.

Direct emissions means those the non-Federal undertaking that Precursors of a criteria pollutant are:
emissions of a criteria pollutant or its requires the Federal permit, license, or (1) For ozone, nitrogen oxides (NOx)
precursors that are caused or initiated  5prgval, unless an area is exempted from NOx
mﬁﬁgz’:}l“gg:g&mfo‘: the ederal agency means, for purpases of 1o irements under segtion 182(f) of the

Emergency )5 Ritation where this subpart, a Federal department, Act, and volatile organic compounds

extremely quick action on the part of the ;g:gg;n%;ifsﬁumanmhty of the Federal  yQC); and

Federal agencies involved is needed and ™ Incrense the frequency or severity of d (2) .FI oriwxg%wopwp ent
where the timing of such Federal any existing violation of any standard in masu_ al licable SIP as ' ttau:lmt
activities makes it mlp.racﬁcal to meet any aréa means to cause a trigptn o the PM_Slgniﬁmnm leol

the requiroments of this subpart, such as ponattainment area to excead a standard “CRIDULOIS 10 evels.

. natural disasters like hurricanes or R iolation at Reasonably foreseeable emissions are
earthquakes, civil disturbances such as ;.:;:e: cﬂ’;:;,:;ﬁ;’fﬁﬁ;;‘;,mﬁﬁu;l; Pm]_zldettlig;dtum &dmx:t eﬂxlnmons tha
terrorist acts, and military existed and/or would otherwise exist g‘;; o ationaits in:lg:-lzhe ?o?;?i‘omnmofty
P miactons & during the future period in question, if g, .} emissions is known and the

Emissions budgets are those portions 1, project were not implemented.

of the applicable SIP’s projected Indirect emissi, ans those emissions are quantifiable, as described
emissions inventories that describe the  gmissions g‘?; m‘i‘:g:i:l ;all:tant or its and documented by the Federal agency
levels of emissions {mobile, stationary, precursors that: based on its own information and after
area, etc.) that provide for meeting (1) Are caused by the Federal action, = T@Viewing any information presented to

reasonable further progress milestones,  but may occur later in time and/or may  the Federal agency.
attainment, and/or maintenance for any he fmﬁ’.,, removed in distance from th); Regional water and/or wastewater

criteria pollutant or its precursors. action itself but are still reasonably projects include construction, aperation,
Emissions offsets, for purposss of foreseeable: and and maintenance of water ar wastewater
" §51.858, are emissions reductions (2) The Federal agency can conveyances, water or wastewater
which are quantifisble. consistent with  practicably control and will maintain treatment facilities, and water storage
the applicable SIP attainment and control over due to a continuing reservoirs which affect a large portion of
reasonable further prograss program responsibility of the Federal a nonattainment or maintenance area.
demonstrations, surplus to reductions *  agency. - Regionally significant action means a
required by, and credited to, other Local air quality modeling analysis Federal action for which the direct and
applicable SIP provisions, enforceable at means an assessment of localized indirect emissions of any pollutant
both the State and Federal levels, and impacts on a scale smaller than the represent 10 percent or mere of a
permanent within the timeframe entire nonattainment or maintenance nonattainment or maintenance area’s
specifiad by the proF-am. area, including, for example, congested emissions inventory for that pollutant.
Emissions that a Federal agency has  roadway intersections and highways or Total of direct and indirect emissions
a continuing program responsibility for  (rangit terminals, which uses an air means the sum of direct and indirect
means emissions that are specifically quality dispersion model to determine emissions increases and decreases
caused by an agency carrying out its the effects of emissions on air quality. caused by the Faderal action; i.e., the
authorities, and does not include : Maintengnce area means an area with  “‘net” emissions cansidering all direct
emissions that occur due to subsequent  a maintenance plan approved under and indirect emissions. The portion of
activities, unless such activities are section 175A of the Act. emissions which are exempt or
required by the Federal agency. Where Maintenance plan means a revision to  presumed to conform under § 51.853,
an agency, in performing its normal the applicable SIP, mesting the (c). (d). (e), or (f) are not included in the
p responsibilities, takes actions  requirements of section 175A of the Act. *‘total of direct and indirect emissions
itself or imposes conditions that result etropolitan Planning Organization  The “total of direct and indirect
in air pollutant emissions by a non- (MPOQ) is that organization designated as emissions” includes emissions of
Federal entity taking subsequent being responsible, together with the criteria pollutants and emissions of
actions, such emissions are coverad by  State, for conducting the continuing, precursors of criteria pallutants.
[
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§51.853 Applicablilty.

{a) Conformity determinations for
Fel:l;ssml actions mlatled to transportation
plans, programs, and projects
developed, funded, or approved under
title 23 U.5.C. or the Faderal Transit Act
(49 U.S.C. 1601 et 5eq.) must mest the
procedures and criteria of 40 CFR part
51, subpart T, in lisu of the procedures
sat forth in this subpart.

{b) For Federal actions not covered by
peragraph (a) of this saction, &
conformity determination is required for
each pollutant where the total of direct
and indirect emissions in a
nonattainment or maintenance area
cansed by a Federal action would equal
or 8x any of the rates in paragraphs
(b)(1) or (2) of this section.

(1) For purposas of paragraph (b) of
this section, the following rates apply in

nonattainment areas (NAAs):
Tong/
year
Ozona (VOC's or NOy):
Sarous NAA's 50
Savare NAA's 25
Exireme NAA's 10
Other ozone NAA's outside an
. azone transport region ... 100
Marginal and modarate NAA's Inside
an ozone transport region:
vOcC 50
.. NOx 100
Carbon monoxids: All NAA'S ............ 100
S0, 00 NO,;: AINAA'S ... 100 -
PM-10:
Modarate NAA'S ...eeeeeecee e 100
Sorious NAA'S .....cvmveeerssiecasimennnns 70
Pb: A NAA'S . 25

(2) For purposes of paragraph (b) of
this section, the following rates apply in
maintenance areas:

Tons/
year
0zona (NQ,), SO, or NO: All main-
tenanca AreBS ......ccuceerrecccrensen 100
QOzone (VOC's): :
Maintanance areas insida an
0zona transport region ... 50
Maintenance areas outside an
ozoha transport reglon ............ 100
Carbon monoxide: All maintenance :
. areas 100
PM-10: All maintenance areas .......- 100
Pb: All maintenance arsas .............. 25

(c) The requirements of this subpart
shall not app!-- to:

(1) Actions where the total of direct
and indirect emissions are below the
emissions levels specified in paragraph
(b) of this section.

{2} The following actions which
would result in no emissions increase or
an increase in emissions that is clearly
de minimis:

(i) Judicial and legislative
proceedings. )

(ii) Continuing and recurring
activities such as permit renewals whare
activities conducted will be similar in
scope and operation to activities
currently being conducted.

(iii) Rulemaking and policy
development and issuance.

(iv) Routine maintenance and repair
activities, including repair and
maintenance of administrative sites,
roads, trails, and facilities.

(v} Civil and criminal enforcement
activities, such as investigetions, andits,
inspections, examinations,
prosecutions, and the training of law
enforcement personnel.

(vi) Administrative actions such as
personnel actions, organizational
changes, debt management or collection,
cash management, internal sgency
audits, program budget proposals, and
metters relating to the administration
and collection of taxes, duties and fees.

(vii) The routine, recurring
transportation of materiel and
personnel.

(viii) Routine movernent of mobile
assets, such as ships and aircraf, in
homs port reassignments and stations
(when no new support facilities or
personnel are requirad) to perform as
operational groups and/or for repair or
overhaul. :

(ix) Maintenance dredging and debris
disposal where no new depths are
required, applicable permits are
secured, and disp will be at an
approved disposal site.

x) Actions, such as the following,
with respect to existing structures,
properties, facilities and lands where
future activities conducted will be
similar in scope and operation to
activities currently being conducted at
the existing structures, propertiss,
facilities, and lands; for example,
relocation of personnel, disposition of
faderally-owned existing structures,
properties, facilities, and lands, rent
subsidies, operation and maintenance
cost subsidies, the exercise. of
receivership or conservatorship
authority, sssistance in purchasing
structures, and the production of coins
and currency. '

(xd) The granting of leases, licenses
such as for exports and trade, permits,
and easements where activities
conducted will be similar in scope and
operation to activities currently being
conducted. -

(xii) Planning, studies, and provision
of technical assistance. '

{xiii) Routine operation of facilities,
maobile assets and equipment.

(xiv) Transfers of ownership,
interests, and titles in land. facilities,

and real and personal properties,
regardless of the form or method of the
transfer.

(xv) The designation of empowerment
zones, enterprise communities, or
viticultural areas.

(xvi) Actions by any of the Federal
banking agencies or the Federal Reserve
Banks, including actions regarding
charters, applications, notices, licenses.
the supervision or examination of
depository institutions or depository
institution holding companies, access to
the discount window, or the provision
of financial services to banking
organizations or to any department.
agency or instrumentality of the United
States.

(xvii) Actions by the Board of
Governors of the Federal Reserve
System or any Federal Reserve Bank to
effect monetary or exchange rate policy.

(xviii) Actions that implement a
foreign affairs function of the United
States. :

(xix) Actions (or portions thereof)
associated with transfers of land,
facilities, title, and real properties
through an enforceable contract or lease
agresment where the delivery of the
deed is required to accur promptly after
a specific, reasonable condition is met,

" such as promptly after the land is

certified as meeting the requirements of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA). and where the Federal
agency does not retain continuing
authority to control emissions
associated with the lands, facilities,
title, or real properties.

{xx) exs of real property,
including land, facilities, and related.
personal property from a Federal entity
to another Federal entity and
assignments of real property, including
land, facilities, and related personal
property from a Federal entity to
another Federal entity for subsequent
deeding to eligible applicants.

(20d) Actions by the Department of the
Treasury to effect fiscal policy and to
axercise the borrowing authority of the
United States.

(3) The following actions where the
emissions are not reasonably
foreseeable:

(i) Initial Quter Continental Shelf
lease sales which are made on a broad
scale and are followed by exploration
and development plans on a project
level. :

(i) Electric power marketing activities
that involve the acquisition, sale and
transmission of electric energy.

(4) Actions which implement a
decision to conduct or carry oyt a
conforming program such as prescribed
burning actions which are consistent
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with a conforming land management

plan.

{d) Notwithstanding the other
requirements of this subpart, a
conformity determination is not
required for the following Federsl
actions (or portion thereof):

(1) The pc.uon of an action that
includes major new or modified
stationary sources that require a permit
under the new source review (NSR)
program (section 173 of the Act) or the
prevention of significant deterioration -
(PSD) program (title I, part C of the Act).

(2) Actions in responss to
emergencies or natural disasters such as
hurricanes, earthquakes, etc., which are
commencad on the order of hours or
days after the emergency or disaster
and, if applicable, which meet the
requirements of paragraph (e) of this
section.

(3) Research, investigations, studies,
demonstrations, or training (other than
those exempted under paragraph (c}(2)
of this section), where no environmental
detriment is incurred and/or, the
particular action furthers air quality
research, as determined by the State
agency primarily responsible for the
applicable SIP.

{(4) Alteration and additions of
existing structures as specifically
required by new or existing applicable
environmental legislation or
environmental regulations (e.g., hush
houses for aircraft engines and
scrubbers for air emissions).

(5) Direct emissions from remedial
and removal actions carried out under
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) and associated
regulations to the extent such emissions
either comply with the substantive
requirements of the PSD/NSR 4
permitting program or are exempte
from other environmental regulation
under the provisions of CERCLA and
applicable regulations issued under
CERCLA.

(e) Federal actions which are part of
a continuing response to an emergen
or disaster under paragraph (d)(2) of this
section and which are to be taken more
than 6 months after the commencement
of the response to the emergency or
disaster under paragraph {d)(2} of this
soction are exempt from the
requirements of this subpart only if:

{1) The Federal agency taking the
actions makes a written determination
that, for a specified period not to exceed
an additional 6 months, it is impractical
to prepare the conformity analyses
which would otherwise be required and
the actions cannot be delayad due to
overriding concerns far public health
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and welfare, national security interests
and foreign policy commitments; or

(2) For actions which are to be taken
after those actions covered by paragraph
(e)(1) of this section, the Federal agency
makes a new determination as provided
in paragraph (e)(1) of this section.

Notwithstanding other

requirements of this subpart, actions
specified by individual Federal agencies
that have met the criteria set forth in
either paragraph (g)(1) or (g)(2) of this
section and the procedures set forth in
paragraph (h) of this section are
presumed to conform, except as
provided in ph (j) of this section.

(g) The F agency must meet the
criteria for establishing activities that
are presumed to conform by fulfilling
the requirements set forth in either
p h (g)(1) or (2)(2) of this section:

a(r#m a Pederal agency must clearly

demonstrate using methods consistent
with this subpart that the total of direct
and indirect emissions from the typse of
activities which would be presumed to
conform wonld nat:

(i) Cause or contribute to any new
violation of any stendard in any area;

(ii) Interfere with provisions in the

. applicable SIP for maintenance of any

standard;

(iif) Increase the frequency or severity
of eny existing violation of any standard
in any area; or

(iv) Delay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area including, where applicable,
emission levels specified in the
applicable SIP for purposes of:

A) A demonstration of reasonable
further p. 55; -

(B) A demonstration of attainment; or

(C) A maintenance plan; or -

{2) The Federal agency must provide
documentation that the total of direct
and indirect emissions from such future
actions would be below the emission
rates for a conformity determination that
are established in paragraph (b} of this
section, based, for example, on similar
actions taken over recent years,

(h) In addition to meating the criteria
for establishing exemptions set forth in
paragraphs (g)(1) or (g)(2) of this section,
the following procedures must also be
complied with to presume that activities
will conform:

(1) The Federal agency must identify
through publication in the Federal
Register its list of proposed activities
that are presumed to conform and the
basis for the presumptions;

(2) The Federal agency must notify
the appropriate EPA Regional Office(s),
State and local air quality agencies end,
whaere applicable, the agency designated
under section 174 of the Act and the

MPO and provide at least 30 days for
the public to comment on the list of
praposed activities presumed to
conform;

(3) The Federal agency must
document its response to all the
comments received and make the
comments, responsa, and final list of
activities available to the public upon

est; and
4) The Federal agency must publish
t.h‘:l eﬁrnat}lnh:;:'fzrsuch activities in the
F ister. i

(i) Notwithstanding the other
requirements of this subpart, when the
total of direct and indirect emissiens of
any pollutant from a Federal action does
not equal or exceed the rates specified
in paragraph (b) of this section, but
represents 10 percent or more of a
nonattainment or maintenance area’s
total emissions of that pollutant, the
action is defined as a regionally
significant action and the requirements
of § 51.850 and §§ 51.855 through -
51.860 shall apply for the Federal
action.

{j) Where an action otherwise
presumed to conform under paragraph
() of this section is a regionally
significant action or does not in fact

meet one of tha criteria in paragraph
(g)(1) of this sectian, that action shall
not be presumed to conform and the
requirements of § 51.850 and §§51.855
through 51.860 shall apply for the
Federal action.

(k) The provisions of this subpart
shall apply in all nonattainment and
maintenance areas.

§51.854 Conformity analysis.

Any Federal department, agency, or
instrumentality of the Federal
government taking an action subject to
this subpart must makse its own
conformity determination consistant
with the requirements of this subpart. In
making its conformity determination, a
Federal agency must consider comrments
from any interested parties. Where
multiple Federal agencies have
jurisdiction for various aspects of a
project, a Federal agency may choose to
adopt the analysis of anather Federal
agency or davelop its own analysis in
order to make its conformity
determination.

§51.855 Reporting requiremanta.

(a) A Federal agency making a
conformity determination under
§ 51.858 must provide to the eppropriate
EPA Regional Office(s), State and laca)
air quality agencies and, where
applicable, affected Federal land
managers, the agency designatad under
saction 174 of the Act and the MPO a
30 day notice which describes the
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proposed ection and the Federal
agency’s draft conformity determination
on the action.

{b) A Federal agency must notify the
appropriate EPA Regional Office(s),
State and local air quality agencies and,
wheye applicable, affected Federal lend
managers, the agency designated under
section 174 of the Clean Air Act and the
MPO within 30 days after making a final -
conformity determination under
§51.858.

§51.856 Public participation.

(a) Upon requast by any person

garding a spacific Federal action, a
Federal agency must make available for
review its draft conformity
determination under § 51.858 with
supporting materials which describe the
analytical methods and conclusions
ralied upon in making the applicebility
analysis and draft conformity
T
. A L ' must m

public its draft :gnformity
determination under § 51.858 by placing
a notice by prominent advertisement in
a daily newspaper of general circulation
in the area affacted by the action and by
providing 30 days for written public
comment prior to taking any formal
action on the draft determination. This
comment period tnay be concurrent
with any other public inveolvement,
such as occurs in the NEPA process.

(c) A Federal agency must document
its response to all the comments
received on its draft conformity
determination under § 51.858 and make
the comments and responses available,
‘upon request by any person regarding a
specific Federal action, within 30 days
of the final conformity determination. .

(d) A Federal agency must rnake
public its final conformity
determination under § 51.858 for a
Federal action by placing a notice by
prominent advertisement in a daily
newspaper of general circulation in the
area affected by the action within 30
days of the final conformity
determination.

§51.857 Frequency of conformity
determinations. -

(a) The conformity status of a Federal
action automatically lapses 5 years from
the date a final conformity
determination is reported under
§ 51.855, unless the Federal action has
besn complsted or a continuous
program has been commenced to
implement that Federal action within a
reasonsble time.

(b) Ongoing Federal activities at a
given site showing contiziiuous progress
are not new actions and do not require
periodic redetarminations so lang as

such activities are within the scape of
the final conformity determination
e d under § 51.855.

c) If, after the conformity
determination is made, the Federal
action is changed so that there is an
increase in the total of direct and
indirect emissions above the levels in
§51.853(h), a new conformity
determination is required.

§51.858 Criteria for determining
conformity of general Federal actions.

(a) An action required under § 51.853
to have a conformity determination for
a specific pollutant, will be determined
to conform to the applicable SIP if, for
each pollutant that exceeds the rates in
§51.853(b), or otherwise requires a
conformity determination due to the
total of direct and indirect emissions
from the action, the action meets the
requirements of paragraph (c) of this
section, and mests any of the following

uirements:

1) For any criteria pollutant, the total
of direct and indirect emissions from
the action are specifically identified and
accounted for in the applicable SIP's
atteinment or maintenance
demonstration;

(2) For ozone or nitrogen dioxide, the
total of direct and indirect emissions
from the action are fully offset within
the same nonattainment or maintenance
area through a revision to the applicable
SIP or a similarly enforceable measute
that effects emission reductions so that
theres is no net increase in emissions of
that pollutant;

(3) For any criteria pollutant, except
ozone and nitrogen dioxide, the total of
direct and indirect emissions from the
action meet the requirements:

. (i) Specified in paragraph (b) of this
section, based on areawide air quality
modeling analysis and local air quality
modeling analysis; or

(i) Meet the irements of
paragraph (a)(5) of this section and, for
local air quality modeling anslysis, the
requirement of paragraph (b) of this
section;

(4) For CO or PM—10—

(i) Where the State agency primarily
responsible for the applicable SIP
determines that an areawide air quality
modeling analysis is not needed, the
total of direct and indirect emissions
from the action meet the requirements
specifiad in peragraph (b) of this
section, based on local air quality
modeling analysis; or

(ii) Where the State agency primarily
responsible for the applicable SIP
determines that an areawide air quality
medeling enalysis is appropriate and
that a local air quality modeling analysis
is not needed, the total of direct and

indirect emissions from the action meet

the irements ified in paragraph
(b) of Eli;s section, on areawide
maodeling, or meet the irements of
paragraph (a)(5) of this section; or

(5) For ozane or nitrogen dioxide, and
for purposes of paragraphs (a){3)(ii) and
(a){4)(ii) of this section, each portion of
the action or the action as a whole meets
any of the following irements:

i) Where EPA has approved a
revision to an area’s attainment or
maintensnce demonstration after 1990-
and the State makes a determination as
provided in paragraph (a){5)(:){A) of this
section or where the State makes a
commitment as provided in paragraph
(a)(5)(i)(B) of this secticn:

(A) The totsl of direct and indirect
emissions from the action {or portion
thereof) is determined and documented
by the State agency primarily
responsible for the applicable SIP to
result in a level of emissions which,
together with all other emissions in the
nonattainment (or maintenanca) area,
wonld ;ldot emeedth thl:rG:bmlssil' ons budgets
specified in the applicable SIP;

(B) The total ofpdgmctandindimct
emissions from the action (or partion
thereof) is determined by the State
agency responsible for the applicable
SIP to result in a level of emissions
which, tagether with all other emissions
in the nenattainment {or maintenance)
area, would exceed an emissions budget
specified in the applicable SIP and the
State Governor or the Governor's
designee for SIP actions makes a written
commitment to EPA which includes the
following: :

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the negded
emission reductions prior to the time
emissions from the Federal action
would accur; :

(2) Identification of specific measures
for incorporation into the SIP which
would result in a level of emissions
which, together with all other emissions

. in the nonattainment or maintenanoe

area, would not exceed any emissions
budget specified in the applicabla SIP;

(3) A demonstration that all existing
applicable SIP requirements are being
implemented in the area for the
pollutants affacted by the Federal
action, and that 1 antherity to
implement additional requirements has
been fully pursued;

(4) A determination that the
responsible Federal agancies have
required sll reasonable mitigation
ma;su.res associated with their action:
and

{5) Written documentation including
all air quality analyses supporting the
conformity determination;
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(C) Where a Fedaral agency made a
conformity determination based on a
Stato commitment under paragraph
{al(5)(i}(B) of this section, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
section 110(k)(5) of the Act, effective on
the date of the Federal conformity
determination and requiring response
within 18 months or any shorter time
within which the State commits to
revise the applicable STP;

(ii) The action (ar portion thereof), as
determined hy the MPO, is specifically
included in a current transportation
plan and transportation improvement
program which have been found to
conform to the applicable SIP under 40
CFR part 51, subpart T, or 40 CFR part

93, sub_m‘l A;

(iii) The action (or portion thereof)
fully offsets its emissions within the
same nonattainment or maintenance
area through a revision to the applicable
SIP or an equally enforceable measure
that effects emission reductions equal to
or greater than the total of direct and
indirect emissions from the action so

“that there is no net increase in
emissions of that pollutant;

(iv) Where EPA has not approved a
revision to the relevant SIP attainment
or maintenance demonstration since
1990, the total of direct and indirect
emissions from the action for the future
years (described in § 51.859{d)) do not
increasq emissions with respect to the
baseline emissions:

(A) The baseline emissions reflect the
historical activity levels that occurred in
the geographic area affacted by the
proposed Federal action during:

(1) Calendar ysar 1990;

{2) The calendar year that is the basis
for the classification {or, where the
classification is based an multiple years,
the most representative year), ifa
classification is promulgated in 40 CFR
part 81; or

(3) The year of the basaline inventory
in the PM-10 applicable SIP;

(B) The baseline emissions are the
total of direct and indirect emissions
calculated for the future years
{described in § 51.859(d)) using the
historic activity lavels (described in
paragraph (a)(5)(iv)(A) of this section)
and appropriate emission factors for the
future years; or

{v) Where the action invelves regional

. water and/or wastewater projects, such
projects are sized to meet only the needs
of population projections that are in the
applicable SIP.

8)) The areawide and/or local air

ty modeling analyses must:

(1) Meet the requirements in § 51.859;

and
(2) Show that the action does not:

p—t—

(f) Cause ot contribute to any new
violation of any standard in any ares; or

(ii) Increase the frequency or severity
of eny existing violation of any standard
in any aree.

{c) Notwithstanding eny other
mﬂmmants of this section, an action

ject to this subpart may not be
dstermined to conform to the applicable
SIP unless the total of direct and
indirect emissions from the action is in
compliance or consistent with all
relevant ents and milestones
contained in the spplicable SIP, such as
elements identifiod as part of the
reasonable further schedules,
assumptions od in the attainment
or maintenance demonstration,
prohibitions, numerical emission limits,
and w ice ts.

(d) Any analyses under this
section must be completed, end any
mitigation requirements necessary for a
finding of conformity must be identified
befors d:ho determination of conformity
is made. '

§51.859 Procedures for conformity
determinations of geners! Federel acticns.

(a) The analyses ired under this
subpart must be on the latest
planning assumptions.

(1) All planning assumptions must be
derived from the estimates of
population, employment, travel, and -
congestion most recently approved by
the MPQ, or other agency authorized to
make such estimstes, where availahle.

(2) Any revisions to these estimates
used as part of the conformity
determination, including projected
shifts in geographic location or level of
population, employment, travel, and
congestion, must be approved by the
MPO or other agency authorized to
maka such estimates for the urban area.

{b) The analyses required under this
subpart must be based on the latest and
most accurate emission estimation
techniques available as described below,
unless such techniques are
inappropriate. If such techniques are
inappropriate and written approval of
the EPA Regional Administrater is
obtained for any modification or
substitution, they may be modified or
another technique substituted on a case-
by-case basis or, where appropriste, on
a generic basis for a specific Federal
agency program.

(1) For motor vehicle emissions, the
maost current version of the mator
vehicle emissions model specified by
EPA and available for use in the
preparation or revision of SIPs in that
State must be us«;idedfor the confor}ll.'nig“
analysis as specified in paragraphs (b)(1)
(i) and {if) 02 this section:

"

(i) The EPA must publish in the
Federal Register a notice of availability
of any new motor vehicle emissions
model; and
(ii) A grace period of three months
shall apply during which the metor
vehicls emissions modal previously
specified by EPA as the most current
varsion may be used. Conformity
g during the grace pesio o o
i grace period or po
mmthanaymmbmhrme!‘edwll
notice of availability of the -
latest emission model may continue to
use the previous version of the model
specified by EPA.
(2) For non-maotor vehicls sources,
including stationary and area source
spe.ci;&ndl.:;hgl’!t thncgpﬂn £
in the * tion of
Air Polhitant Emission Factars (AP-
42)""s must be used for the conformity
analysis unless more accurate emission
data are available, such as actual stack
test data from stationary sources which
are part of the conformity analysis.
{c) The afr ity modsling analyses
required mdgru:hhis must be
based on the applicable air quality
models, data bases, and other
requirements specified in the mest

. recant version of the “Guideline on Air

Quality Models (Revised)" (1586),
including supplements (EFA
publication no. 450/2-78-027R) 2,
unless:

(1) '1:h9 guideline technigues are
inappropriste, in which case the model
may ba modified or another model

. substituted an a case-hy-case basis or,

where appro; , on a generic hasis for
a specific Federal sgency program; and

(2) Writtan approval of the EPA.
Regional Administrator is obtained for
any modification or substitution.

(d) The analyses under this
subpant, except § 51.858(a)(1), must be
based on the total of direct and indirect
emissions from the action and must
reflect emission scenariosthat are
axpected to nceur wnder each of the
following cases:

(1) The Act mandated a’tainment year
or, if applicable, the farthest year far
which emissions are projected in the
maintenance plan;

(2) The year during which the total of
direct and indirect emissions from the
action is expected to be the greatest on
an annnal basis; and

(3) any year for which the applicable
SIP specifies an emissions bu&gat-

1 Copies may be obtained from the Technical .
Support Division of QAQPS, EPA, MD-14. Researcki
Triangla Park. NG 27711.

1500 footnote 1 at § 51.859(b)2).
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§51.060 Nitigation of alr quality Impacts.

(a) Any measures that are intended to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described,
including an implementation schedule
containing explicit timelines for
implsmentation.

) Prior to determining ths! a Federal
action {5 in conformity, the Federal
agency making the conformity
determination must obtain written
commitments from the appropriate
persons or agencies to implement any
mitigation measures which are
identified as conditions for making
conformity determinations.

(c) Persons or agencies voluntarily
committing to mitigation measures to
facilitate positive conformity
determinations must comply with the
obligations of such commitments.

(d) In instarices where the Federal
agency is licensing, permitting or
" otherwisa approving the action aof
another governmental or private entity,
approval by the Federal agency must be
conditioned on the aother entity meeting
the mitigation measures set forth in the
conformity determination.

{e) When necessary becauss of
changed circumstances, mitigation
measures may be modified so long as
the new mitigation measures continue
to support the conformity
determination. Any preposed changa in
the mitigation measures is subject to the
reporting requirements of § 51.856 and
the public participation requiremants of
§51.857.

(D) The implamentation plan revision
required in § 51.851 shall provide that
written commitments to mitigation
measures must be obtained priorto a
positive conformity determination and
that such commitments must be
fulfilled.

(g) After a State revises its SIP to
adopt its general conformity rules and
EPA approves that SIP revision, any
agreemuents, including mitigation
measures, In for a conformity
determination will be both §tate and
federally enfarceable. Enforceability
through the applicable SIP will apply to
all persons who agree to mitigate direct
and indirect emissions associated with
a Federal action for a conformity
determination.

PART 93—DETERMINING
COMFORMITY OF FEDERAL ACTIONS
TO STATE OR FEDERAL
IMPLEMENTATION PLANS

1. The authority citation for part 93
continues to read as follows:

Authority: 42 U.S.C. 7401-7671p.
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2. Part 93 is amended by adding a
new subpart B to read as follows:
Subpart B-—Determining Conformity of
General Federal Actions to State or Federal
implementation Plans

Sac.

93.150 Prohibition.

93.151 State implementation plan (SIP)
revision.

93.152 Definitions.

93.153 Applicability.

93.154 Conformity analysis.

93.155 Reporting requirements.

93.156 Public participation.

93.157 Fraquency of conformity
determinations.

93.158 Criteria for determining conformity
of general Federal actions.

93.150 Procedures for conformity
determinations of general Federal
actions.

93,160 Mitigation of air quality impacts.

Subpart B—Dstermining Conformity of
General Federal Actions to State or
Faderal Implementation Plans

§983.150 Prohlbition.

(a) No department, agency or
instrumentality of the Federal
Government shall engage in, support in
any way or provide finencial assistance
for, license or permit, or approve any
activity which does not conform to an
applicable implementation plan.

&) A Federal agency must make a
determination that a Federal action
conforms to the applicable
implementation plan in accordance
with the-requirements of this subpart
before the action is taken.

(c) Paragraph (b) of this section does
not include Federal actions where:

(1) A National Environmental Policy
Act (NEPA) enalysis was completed as
evidenced by a final environmental
assessment (EA), environmental impact
staternent (EIS), or finding of no
significant impact (FONSI) that was
prepared prior to Jan 31,1994; or

(Zpl(i] Prior to Decan“:ll:ré‘ 30, 1993, an
environmental analysis was commenced
or a contract was awarded to develop
the specific environmental analysis;

(i) Sufficient environmental analysis
is completed by March 15, 1994 so that
the Faderal agency may determine that
the Federal action is in conformity with
the specific requirements and the
purposes of the applicable SIF pursuant
agency's affirmative abligation
under section 176(c) of the Clean Air
Act (Act); and

(iii) A written determination of
conformity under section 176(c) of the
Act has been mada by the Federal
agency responsible for the Federal
action by March 15, 1994,

(d) Notwithstanding any provision of
this subpart, a determination that an

action is in conformance with the
applicable implementation plan does
not exerapt the action frem any other
requirements of the applicable
implementation plan, the National
Environmental Policy Act (NEPA), or
the Clean Air Act (Act).

4£93.151 State implementation pian (SIP)
ravision

The Federal conformity rules under
this subpart, in addition to any existing
applicable State requirements, establish
the conformity criteria and procedures
necessary to meet the Act requirements
until such time as the required
conformity SIP revision is approved by
EPA. A State’s conformity provisions
must contain criteria and procedures
that are no less stringent than the
requirements described in this subpart.
A State may establish more stringent
conformity criteria and procedures only
if they apply equally to nonfederal as
well as Federal entities. Following EPA
approval of the State conformity
provisions (or a portion thereof) in a
revision to the applicable SIP, the
approved {or approved partion of the)

- State criteria and procedures would

govern canformity determinations and
the Federal conformity tions
contained in this part would apply only
for the portion, if any, of the State's
conformity provisions that is not
approved by EPA. In addition, any
previously applicable SIP requirements
relating to conformity remain
enforceable until the State revises its
SIP to specifically remove them from
the SIP and that revision is approved by
EPA.

§93.152 Definitons.

Terms used but nct defined in this
part shall have the meaning given them
by the Act and EPA’s regulations (40
CFR chapter I), in that order of priority.

Affected Federal land manager means
the Federal agency or the Federal
official charged with direct
responsibility for managemsnt of an
area designated as Class I under the Act
(42 U.5.C. 7472) that is laocated within
100 km of the proposed Federal action.

Applicable zmpyementaﬁon plan or
applicable SIP megns the portion (or
portians) of the SIP ér most recent
revision thereof, which has been
approved under section 110 of the Act,
aor promulgated under section 110(c) of
the Act (Federal implementation plan).
or promulgated or approved pursuant to
regulations promulgated under section
301(d) of the Act and which implements
the relevant requirements of the Act.

Areawide air quality modeling
analysis means an assessment on a scale
that includes the entire nonattainment
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or maintemﬁce area which uses an air
uality dispersion model to determine
offocts of emissions on air quality

Cause or contribute to a new violation

means a Fedoral action that:

(1) Causes a new violation of a
national ambient air quality standard
{NAAQS]) at a location in a
nonattainment or maintenance area
which would otherwise not be in
violation of the standard during the
future period in question if the Fedsral
action ware not taken: or

(2) Contributes, in conjunction with
other reasonably foreseeable actions, to
anew viclation of a NAAQS at a
location in a nopattainment or
maintensnce arsa in a manner that

would increasa the frequency or severity

of the new violation.

" Caused by, as used in the terms
“direct emissions” and “indirect
emissions,” means emissions that
would not otherwise occur in the
abssnce of the Federal action.

Criteria pollutant or standard means
any pollutant for which there is
established a NAAQS at 40 CFR part 50.

Direct emissions means those
emissions of a criteria pollutant or its
precursors that are cansed or initiated
by the Federal action and occur at the
same time and place as the action,

Emergency means a situation where

extremely quick action on the part of the
Federal agencies involved is needed and

where the timing of such Federal
activities makes it impractical to meet
the requirements of this subpart, such as
natural disasters like hurricanes or
-earthquakes, civil disturbances such as
terrorist acts and military mobilizations.
Emissions budgets are thase portions
of the applicable SIP’s nrojected
emission inventories that describe the
levels of emissions (mobile, stationary,
area, otc.) that provide for meeting
reasonable further progress milestones,
attainment, and/or mainténance for any
ctiteria pollutant or its precursors.
Emisgions offsets, for purposes of

§93.158, are emissions reductions
which are quantifiable, consistent with
the applicable SIP attainment and
reasonable further progress
demonstrations, surplus to reductions
required by, and credited to, ather

applicable SIP provisions, enforceable at

both the State and Federal levels, and
permanent within the timeframe
specified by the pr .

pEnﬁssian}; thatp a }gederal agency has
a continuing program responsibility for
means emissions that are specifically
causad by an egency carrying out its
authorities, and does not include
emissions that occur due to subsequent
activities, unless such activities are
required by the Federal agency. When

an agency, in performing its normal

P responsibilities, takes actions
itself or imposes conditions thut result
in air pollutant en:issions by a non-
Federal entity taking subsequent
actions, such emissions are covered by
the meaning of a continning program
responsibility.

EPA means the Environmental
Protection Agency.

Fed::inl agﬁondmeans any activity
engaged in by a department, agency, or
instrumentality of the Federal
government, or any activity that a
department, agency or instrumentality -
of the Federal government supports in
any way, provides financial assistance
for, licenses, permits, or approves, other
than activities related to transportation
plans, p . and projects
developed, fimded, or approved under
title 23 U.5.C. or the Federal Transit Act
(49 U.5.C. 1601 et seq.). Where the
Fadaral action is a permit, license, or
other approval for some aspect of a non-
Federal undertaking, the relevant
activity is the part, portion, or phase of
the non-Federal undertaking that
requires the Faderal permit, license, or
approval.

Federol agency means, for purposes of
this subpart, a Federal department,
agency, or instrumentality of the Federal
government.

Increase the frequency or severity of
any existing violation of any standard in
any area means to cause a
nonattainmant area to exceed a standard
more often or to cause a violation at a
greater concentration than previonsly
axisted and/or would otherwise exist
during the future period in question, if
the project were not implemented.

Indirect emissions means those
emissions of a criteria pollutant or its
precursors that:

{1) Are caused by the Federal action,
but may occur later in time and/or may
be further removed in distance from the
action itself but are still reasonably
foreseeable; and

(2) The Federal agency can
practicably control and will maintain
control over due to a continuing
program responsihility of the Federal
agency.

Local air quality modeling analysis
means an assessinent of localized
impacts on a scala smaller than the
entire nonattainment or maintenance
area, including, for example, congested
roadway intersections and highways or
trangit terminals, which uses an air
quality dispersion model to determine
the effects of emissions on air quality.

Maintenance area means an area with
a maintenance plan approved under
section 175A of the Act.

Maintenance plan means a revision
the applicable SIP, meeting the
o etropolitan Planiing Organtzotion

po. anning an

{MPO) is that organization designated as
being responsible, together with the
State, for conducting the continuing,
cooperative, and comprehensive
planning process under 23 U.5.C.. 134
and 49 U.5.C. 1607,

Milestone has the meaning given in
sactions 182(g}(1) and 189{c)(1) of the

Act.

National ambient air quality
standards ([NAAQS) are those standards
established pursuant to section 109 of

- the Act and include standards for

carbon monoxide {CQ), lead (Pb),
nitrogen dioxide (NO,), ozone,
particulate matter (PM=10), and sulfur
dioxide (SO;).

NEPA is the National Environmental
Policy Act of 1969, as amended (42
U.5.C. 4321 ef seq.).

Nonattainment area means an area
designated as nonattainment under
section 107 of the Act and described in
40 CFR part 81.

Precursors of a criteria pollutant ave:

{1) For ozone, nitrogen oxides (NOx),
unless an area is exempted from NOx

roents under section 182(f) of the
Act, and volatile organic compounds
(VOC); and .

(2) For PM-10, those pollutants
described in the FM~10 nonattainment
area applicable SIP as significant
contributors to the PM-10 levels.

Reasonably foreseeable emissions are
projected future indirect emissions that
are identified at the time the conformity
determination is made; the location of

‘such emissions is known and the

emissions are quantifiable, as described
and documented by the Federal agency
based on its own information end after
roviewing any information presented to
the Federa)l agency.

Regional water and/or wastewater
projects include construction, operation,
and maintenance of watar or wastewater
convayances, water or wastewater
treatment facilities, and water starage
reservairs which affect a large portion of
a nonattainment or maintenance area.

Regionally significant action means a
Federal action for which the direct and
indirect emissions of any pollutant
represent 10 percent or more of a
nonattainment or maintenance area’s
emission inventory for that pollutant.

Total of direct and indirect emissions
means the sum of direct and indirect
emissions increases and decreases
caused by the Federal action; i.e., the
“net” emissions considering all direc.
and indirect emissions. The portion of
emissions which are exempt or
presumed to conform under § 93.153 (c).
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{d}. (e), or (f) are not included in the
“total of direct and indirect emissions."”
The “total of direct and indirect
emissions” includes emissions of
criteria pollutants and emissions of
precursors of criteria pollutants.

§93.153 Applicablilty.

(a) Conformity determinations for
Federal actions related to transportation
plans, programs, and projects
developed, funded, or approved under
title 23 U.5.C. or the Federal Transit Act
(49 U.8.C. 1601 et seq.) must meet the
procedures and criteria of 40 CFR part
51, subpart T, in lieu of the procedures
set forth in this subpart.

{b) For Faderal actions not covered by
paragraph (a) of this section, a
conformity determination is required for
each pollutant where the total of direct
and indirect emissions in a
nonattainment or maintenance area
caused by a Federal action would equal
or exceed any of the rates in paragraphs
(b)(1) or (2) of this section.

(1) For purposes of paragraph (b) of
this section, the following rates apply in
nonattainment areas (NAA’s):

Tons/
yoar
Ozone (VOC's or NOx):
Sarious NAA's 50
Savere NAA's 25
Extrema NAA's 10
Other ozone NAA's outside an
ozone transport region ........... 100
Marginal and moderate NAA's in-
side an ozone transport region:.
Voo ... 50
NOx 100
Carbon monoxide:
All NAA'S 100
S0, or NO,:
. Al NAA's 100
PM-10: :
Modorate NAA'S .. .ocirrnrane 100
Sarious NAA'S ...ccveviccceeecrrrnrienns 70
Pb:
All NAA's 25

(2) For purposes of paragraph (b) of
thijs section, the following rates apply in
maintenance areas:

Tong/
year
Ozone (NOx), SO2 or NO,:
All Malntenance Areas ......c...c..... 100
Ozona (VOC's):
Maintenance areas Inside an
ozone transport region .............. 50
Maimenance areas outside an
ozone transport reglon ............ 100
Carbon monoxide:
All Maintenance Areas ................. 100
PM-10:
PbA" Maintenance Areas ........c...... 100
All Maintenanca Areas ................ 25

(c) The requirements of this subpart
shall not apply te the following Federal
actions:

(1) Actions whoere the total of direct
and indirect emissions are balow the
amissions lavels specified in paragraph
(b) of this section.

(2) Actions which would result in no
emissions increase or an increase in
emissions that is clearly de minimis:

{i) Judicial and legislative
proceedings.

(ii) Continuing and recurring
activities such as permit renewals where
activities conducted will be similar in
scope and operation to activities
currently being conducted.

(iii) Rulemaﬁing and policy
development and issuance.

(iv) Routine maintenance and repair
activities, including rapair and
maintenance of administrative sites,
roads, trails, and facilities.

(v) Civil and criminal enforcement
activities, such as investigations, audits,
inspections, examinations,
prosecutions, and the training of law
enforcement personnel.

(vi) Administrative actions such as
personnel actions, organizational
changes, debt management ar collection,
cash management, internal agency
audits, program budget proposals, and
matters relating to the administration
and collection of taxes, duties and fees.

{vii) The routine, recurring
transportation of materiel and
personnel.

(viii) Routine movement of mobile
assets, such as ships and aircraft, in
home port reassignments and stations
(when no new support facilities or
persopne) are required) to perform as
operational groups and/ar for repair or
overhaul. .

(ix) Maintenance dredging and debris
disposal where no new depths are
required, applicable permits are
secured, and disposal will be at an
approved disposal site.

x) Actions, such as the following,
with respect to existing structurss,
properties, facilities and lands where
future activities conducted will be
similar in scope and opsration to
activities currently being conducted at

" the existing structures, properties,

facilities, and lands; for example,
relocation of personne), disposition of
federally-owned existing structures,
properties, facilities, and lands, rent
subsidies, operation and maintenance
cost subsidies, the exercise of
receivership or conservatorship
suthority, assistance in purchasing
structures, and the production of coins
and currency.

(xd) The granting of leases, licenses
such as for exports and trade, permits,

and easements where activities
conducted will be similar in scope and
operation to activities currently being
conducted.

(>di) Planning, studies, and provision
of technical assistance.

(xiii) Routine operation of facilities,
mobile assets and equipment.

(xiv) Transfers of ownership,
interests, and titles in land, facilities,
and real and personal properties,
regardless of the form or method of the
transfer. ’

(xv) The designation of empowerment
zones, enterprise communities, or
viticultural areas.

(xvi) Actions by any of the Federal
banking agencies or the Federal Reserve
Banks, including actiops regarding
charters, applications, notices, licenses,
the supervision or examination of
depository institutions or depository
institution holding companies, access to
the discount window, or the provision
of financial services to banking
organizations or to any department,
agency ar instrumentality of the United
States.

(xvii) Actions by the Board of
Governors of the Federal Reserve
System or any Federal Reserve Bank
nscessary to effect monetary or
exchange rate policy.

(xviii) Actions that implement a
foreign affairs function of the United
States.

(xix) Actions (or portions thereof)
associated with transfers of land,
facilities, title, and real properties
through an enforceable contract or lease
agresment whers the delivery of the
deed is required to occur promptly after
a specific, reasonable condition is met,
such as promptly after the land is
cortified as meeting the requirements of
CERCLA, and where the Federal agency
does not retain continuing authority to

. control emissions associated - with the

lands, facilities, title, or real properties.

(>oc) Transfers of real property,
including land, facilities, and related
personal property from a Federal entity
to another Federal entity and
assignrnents of real property, including
land, facilities, and related personal
property from a Federal entity to
another Federal entity for subsequent
deeding to eligible applicants.

(xxi) Actions by the Department of the
Treasury to effect fiscal policy and to
exercise the borrowing authority of the

United States.

(3) Actions where the emissions are

“not reasonably foreseeable, such as the

following:

(i) Initial Outer Continental Shelf
lease salas which are made on a broad
scale and are followed by exploration
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and development plans on a project
level.

(i) Electric power marketing activities
that involve the acquisition, sale and
transmission of electric energy.

{4) Actions which implement a
decision to conduct or carry out a
conforming program such as prescribed
burning actions which are consistent
wlit.h a conforming land management

an.

{d) Notwithstanding the other
requirements of this subpart, a
conformity determination is not
required for the following Federal
actions {or portion thereof):

(1) The portion of an action that
includes major new or modified
stationary sources that require a permit
under the new source review (NSR)
program (saction 173 of the Act) or the
prevention of significant deterioration
program (title I, part C of the Act).

(2) Actions in respanse to
emergencies or natural disasters such as
hurricanes, earthquakes, etc,, which are
commenced on the order of hours or
days after the emergency or disaster
and, if applicable, which meet the
requirements of paragraph (e) of this
section.

(3) Research, investigations, studies,
demonstrations, or training (other than
those exempted under paragraph (c)(2)
of this section), where no environmental
detriment is incurred and/or, the
particular action furthers air quality
research, as determined by the State
agency primarily responsible for the
applicable SIP;

{(4) Alteration and additions of
existing structures as specifically
reguired by new or existing applicable
environmental legislation or
environmental regulations (e.g., hush
houses for aircraft engines and
scrubbers for air emissions).

(5) Direct emissions from remedial
and removal actions carried out under
the Comprehensive Environmental
Response, Compensation and Liability
Act and associated regulations to the
extent such emissions either comply
with the substantive requirements of the
PSD/NSR permitting program or are
exempted from other environmental
regulation under the provisions of
CERCLA snd applicagle regulations
issued under CERCLA.

(e) Federal actions which are part of
a continuing response to an emergency
or disaster under paragraph (d}(2) of this
section and which are to be taken more
than 6 months after the commencement
of the response to the emergency or
disaster under paragraph (d)(2) of this
section are exempt from the
requirements of this subpart only if:

(1) The Federal agency taking the
actions makes a written determination
that, for a specified period not to exceed
an additional 6 months, it is impractical
to prepare the conformity analyses
which would otherwise be required and
the actions cannot be delayed due to
overriding concerns for public health
and welfare, national security interests
and foreign policy commitments; or

(2) For actions which are to be taken
after those actions covered by paragraph
(e)(1) of this section, the Federal agency
makes a nevl\lr ;laterm}ntg}ion as provided
in para| e)(1) o s section.

(ltJ'J Ngtr:gthstanding other
requirements of this subpart, actions
specified by individual Federal agencies

tal: have met the criteria ?;)t fort? in
either p aph (g)(1) or {g)(2) of this
saction anﬁ the r%cedures set forth in
paragraph (h) of this section are
presumed to conform, except as
provided in paragraph (j) of this section.

{g) The Federal agency must meet the
criteria for establishing activities that
are presumed to conform by fulfilling
the raquirements set forth in either
paragraph (g)(1) or (g)(2) of this section:

(1) The Federal agency must clearly
demonstrate using methods consistent
with this subpart that the total of direct
and indirect emissions from the type of
activities which would be presumed to
conform would not:

(i) Cause or contribute to any new
violation of any standard in any area;

(ii) Interfere with provisions in the
applicable SIP for maintenance of any
standard;

(iii) Increase the frequency or severity
of any existing violation of any standard
in any area; or

{iv) Dalay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area including, where applicable,
emission levels specified in the
applicable SIP for purposes of:

A) A demonstration of reasonable
further progress;

(B) A demonstration of attainment; or

(C) A maintenance plan; or

{2) The Federal agency must provide
documentation that the total of direct
and indirect emissions from such future
actions would be beiow the emission
rates for a conformity determination that
are established in paragraph (b} of this
section, based, for example, on similar -
actions taken over recent years.

(h) In addition to meeting the criteria
for establishing exemptions set forth in
paragraphs (g)(1) or (g)(2) of this section,
the following procedures must also be
complied with to presums that activities
will conform:

(1) The Federal agency must identify
through publication in the Federal

Register its list of proposed activities
that are presumed to conform and the
basis for the presumptions;

(2) The Federal agency must notify
the appropriate EPA Regional Office(s),
State and local air quality agencies and.
where applicable, the agency designated
under section 174 of the Act and the
MPO and provide at least 30 days for
the public to comment on the list of
proposed activities presumed to
conform;

(3) The Federal agency must
document its response to all the
comments received and make the
comments, response, and final list of

- activities available to the public upon

request; and

(4) The Federal agency must publish
the final list of such activities in the
Federal Register.

(i) Notwithstanding the other
requirements of this subpart, when the
total of direct and indirect emissions of
any pollutant from a Federal action does
not equal or exceed the rates specified
in paragraph (b) of this section, but
represents 10 percent or more of a
nopattainment or maintenance area’s
total emissions of that pollutant, the
action is defined as a regionally
significant action and the requirements .
of §93.150 and §§ 93.155 through
93.160 shall apply for the Federal
action.

(j) Where an action otherwise
presumed to conform under B{‘aragra];nh
{D of this section is a regionally
significant action or does not in fact
meet one of the criteria in paragraph

. {2)(1) of this section, that action shall

not be presumed to conform and the
requirements of §93.150 and §§93.155
through 93.160 shall apply for the
Foderal action.

(k) The provisions of this subpart
shall apply in all nonattainment and
maintenance areas.

§93.154 Conformity analysis.

Any Federal department, agency, or
instrumentality of the Federal
government taking an action subject to
this subpart must make its own
conformity determination consistent
with the requirements of this subpart. In
making its conformity determination, a
Federal agency must consider comments
from any interested parties. Where -
multiple Federal agencies have
jurisdiction for various aspects of a
project, a Federal agency may choose t
adopt the analysis of another Federal
agency or develop its own analysis in
order to make its confarmity
determination.
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§93.155 Reporting requirements.

(a) A Federal agency making a
conformity determination under
§ 93.158 must provide to the appropriate
EPA Regional Office(s), State and local
air quality agencies and, where
applicable, affected Federal land
managers, the agency designated under
section 174 of the Act and the MPO a
30 day natice which describes the
proposed action and the Federal
agency’s draft conformity determination
on the action.

(b) A Federal agency must notify the
appropriate EPA Regional Office(s),
State and local sir quality agencies and,
where applicable, affected Federal land
managers, the agency designated under
section 174 of the Clean Air Act and the
MPO within 30 days after making a final
conformity determination under
§93.158.

§93.156 Public participation.

(a) Upon request by any person
regarding a specific Federal action, a
Federal agency must make available for
review its draft conformity ‘
determination under § 93.158 with
supporting materials which describe the
analytical methods and conclusions
relied upon in making the applicability
analysis and draft conformity
determination.

{b) A Federal agency must make
public its draft conformity
determination under § 93.158 by placing
a notice by prominent advertisament in
a daily newspaper of genersl circulation
in the area affected by the action and by
providing 30 days for written public
comment prior to taking any formal
action on the draft determination. This
comment period may be concurrent
with any other public involvement,
such as oceurs in the NEPA progess.

[c) A Federal agency must document
its response to all the comments
received on its draft conformi
determination under § 93.158 and make
the comments and responses available,
upon request by any person regarding a
specific Federal action, within 30 days
of the final conformity determination.

(d) A Federal agency must make
public its final conformity
determination under §93.158 for a

" Federal action by placing a notice by
prominent advertisement in a daily
newspaper of general circulation in the
area affocted by the action within 30
days of the final conformity
determination.

§43.157 Fraquency of conformity
determinationa.

(8) The conformity status of a Federal
action automatically lapses 5 years from
the date a final conformity

determination is reported under
§93.155, unless the Federal action has
been completed or a continuous
program has been commenced to
implement that Federal action within a
reasonable time.

(b) Ongoing Federal activities at a
given site showing continuous progress
are not new actions and do not require
periodic redeterminations so long as
such activities are within the scope of
the final conformity determination
reported under § 93.155.

{c) If, after the conformity
determination is made, the Federal
action is changed so that there is an
increase in the total of direct and
indirect emissions, above the levels in
§93.153(b), a new conformity
determination is required.

§93.158 Criteria for determining

‘conformity of general Federal actions.

(a) An action required under § 93.153
to have a conformity determination for
a specific pollutant, will be determined
to conform to the applicable SIP if, for
each pollutant that exceeds the rates in
§93.153(b), or otherwise requires a
conformity determination due to the
total of direct and indirect emissions
from the action, the action meets the
requirements of paragraph (c) of this
section, and meets any of the following
requirements:

1) For any criteria pollutant, the total
of direct and indirect emissions from
the action are specifically identified and
accounted for in the applicable SIP’s
attainment or maintenance
demonstration;

(2) For ozone or nitrogen dioxide, the
total of direct and indirect emissions
from the action are fully offset within
the sarne nonattainment or maintenance
area through a revision to the applicable
SIP or a similarly enforceable measure
that effects emission reductions so that
there is no net increass in emissions of
that pollutant;

(3) For any criteria pollutant, except
ozone and nitrogen dioxide, the total of
direct and indirect emissions from the
action meet the requirements:

(i) Specified in paragraph (b) of this
section, based on areawide air quality
modsling analysis and local air guality
modeling analysis; or

(ii) Moet the requirements of
paragraph (a)(5) of this section and, for
local air quality modeling analysis, the
requirement of paragraph (b) of this
section;

(4) For CO or PM~10—

(i) Where the State agency primarily
responsible for the applicable SIP
determines that an areawide air quality
modeling analysis is not needed, the
total of dirsct and indirect amissions

from the action meet the requirements
specified in paragraph (b} of this
section, based on local air quality
modeling analysis; or

(ii) Where the State agency primarily
responsible for the applicable SIP
determines that an areawide air quality
modeling analysis is appropriate and
that a local air ity modeling analysis
is not needad, the tota)l of direct and
;xlridirect emissions from tl‘lie action mee;

a requirements sgeciﬁe in paragrap
(b) of this section, based on areawide -
modeling, or meet the requirements of
paragraph (a)(5) of this section; or

(5??0: ozone or nitrogen dioxide, and
for purposes of paragraphs (a)(3)(11) and
(a)(4)(ii) of this section, each portion of
the action or the action as a whole meets
any of the following requirements:

a) Where EPA has approved a
revision to an area’s attainment or
maintenance demonstration after 1990
and the State makes a determination as
provided in paragraph (a)(5)(i}(A) of this
section or where the State makes a
commitment as provided in paragraph
(a)(5)(i)(B) of this section:

(A) The total of direct and indirect
emissions from the action (or portion
thereof) is determined and documented
by the State agency primarily
responsible for the applicshle SIP to
result in a level of emissions which,
together with all other emissions in the
nonattainment {or maintenance) area,
would not exceed the emissions budgets
specified in the applicable SIP;

(B) The total of direct and indirect
emissions from the action (or portion
thereof) is determined by the State
agency respounsible for the applicahle
SIP to result in a level of emissions
which, together with all other emissions
in the nonattainment (or maintenance)
area, would exceed an emissions budget
specified in the applicable SIP and the
State Governaor or the Governor'’s
designee for SIP actions makes a written
commitment to EPA which includes the
following:

(1) A specific schedule for adoption
and submittal of a revision to the SIP
which would achieve the needed
emission reductions prior to the time
emissions from the Federal action
would ocour;

(2) Identification of specific measures
for incorporation into the SIP which
would result in a level of emissions
which, together with all other emissions
in the nonattainment or maintenance
area, would not exceed any emissians
budget specified in the applicable SIP;

(3) A demanstration that all existing
applicable SIP requirements are being
imﬁlamented in the area for the
pollutants affected by the Federal
action, and that lacal autharity to
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implement additional requirements has
been fully pursued;

(4) A determination that the
respansible Fedsral agencies have
required all reasonable mitigation
measumsd associated with their action;
an

(5) Written documentation including
all air quality analyses supporting the
coniormity determination;

(C) Where a Federal agency made a
conformity determination based on a
State commitment under paragraph
(a)(S)(i)(B) of this section, such a State
commitment is automatically deemed a
call for a SIP revision by EPA under
section 110{k)(5) of the Act, effective on
the date of the Federal conformity
determination and requiring response
within 18 manths or any shorter time
within which the State commits to
revise the applicable SIP; :

(ii) The action (or portion thersof), as
determined by the MPO, is specifically
included in a current transportation
plan and transportation improvemant
program which have been found to
conform to the applicable SIP under 40
CFR part 51, subpart T, or 40 CFR part
93, subpart A;

" (iii) The action (or portion thareof)
fully offsets its emissions within the
same nonattainment or maintenance
area through a revision to the applicable
SIP or an equally enforceable measure
that effects emission reductions equal to
or greater than the total of direct and
indirect emissions from the action so
that thers is no net increase in
emissions of that [}gﬂl}l}utant; .

(iv) Where EPA has not approved a
revision to ths relevant SIP attainment
or maintenance demonstration since
1990, the total of direct and indirect
emissions from the action for the future
years (described in § 93.159(d) do not
increase emissions with respect to the
baseline amissions:

(A) The baseline emissions reflect the
historical activity levels that occurred in
the geographic area affected by the
proposed Faderal action during:

(1) Calendar year 1990;

- (2) The calendar year that is the basis

- for the classification (or, where the
classification is based on multiple years,
the most representative year), ifa
classification is promulgated in 40 CFR
part 81; or

(3) The year of the baselina inventory
in the PM-10 ﬁ)licable SIp;

(B) The baseline emissions are the
total of direct and indirect emissions
caleulated for the future years
{described in § 93.159(d)) using the
historic activity levels (described in
paragraph (a)(3)(iv}(A) of this section)
and appropriats emission factors for the
future years; or

(v) Where the action involves regional
water and/or wastewater projects, such
projects are sized to meet only the needs
of population projections that are in the
applicable SIP.

(b) The arsawide and/or local air
quality modeling analyses must:

g) Meet the requirements in § 93.159;
an

{2) Show that the action does not:

_ (i) Cause or contribute to any new
violation of any standard in any area; or

(ii) Increase the frequency or severity
of any existing violation of any standard
in any area.

(c) Notwithstanding any other

ments of this section, an action
subject to this subpart may not be
determined to conform to the applicable
SIP unless the total of direct and
indirect emissions from the action is in
compliance or consistent with all
relevant requirements and milestones
contained in the applicable SIP, such as
slements identiﬁog as part of the
reasonable further progress schedules,
assumptions specified in the attainment
or maintenance demonstration,
prohihitions, numerical emission limits,
and work practice requirements.

(d) Any analyses required under this
section must be completed, and any
mitigation requirements necessary for a
finding of conformity must be identified
before the determination of conformity
is made.

§93,150 Procedures jor conformity
determinations of general Federal actions.

(a) The analyses required under this
subpart must be based on the latest
planning assumptions.

(1) AH planning assumptions must be
derived from the estimates of
population, employment, travel, and
congestion most recently approved by
the MPO, or other agency authorized to
make such estimates, where available.

(2) Any revisions to these estimates
used as part of the conformity
determination, including projected
shifts in geographic location or level of
population, employment, travel, and
congestion, must be approved by the
MPO or other agency authorized to
make such estimates for the urban area.

(b} The analyses required under this
subpart must be based on the latest and
most accurate emission estimation
techniques available as described below,
unless such tachniques are
inappropriate. If such techniques are
inappropriate and written approval of
the EPA Regional Administrator is
obtained for any modification or
substitution, they may be modified or
another technique substituted on a case-
by-case basis or, where appropriate, on

a generic basis for a specific Federal

ency program.
ag(l)cgo;; motor vehicle emissions, the
most current version of the mator
vehicle emissions model specified by
EPA and available for use in the
preparation or revision of SiPs in that
analysi os spocified In paragraphs

ysis as in
(b)(1)(i) and (ii) of this section:

(i) The EPA must publish in the
Federal Register a notice of availability
of any new motor vehicle emissions -
s e peiod of 3 manths shall

ii) A grace of 3 mant
apply during which the motor vehicle
emissions model previously specified
by EPA as the most current version may
be used. Conformity analyses for which
the analysis was begun during the grace
period or no more than 3 years before
the Federal Register notice of
availability of the latest emission model
may continue to use the previous
varsion of the model specified by EPA.

{2) For non-motor vehicle sources,
including stationary and area source
emissions, the latest emission factors
specified by EPA in the “Compilation of
Air Pollutant Emission Factors (AP—
42)’"1 must be used for the conformity
analysis unlass more accurate emissian
data are available, such as actual stack
test data from ststionary sources which.
are part of the conformity analysis.

(c) The air quality modeling analyses

ired under this subpart must be
based on the applicable air quality
models, data basss, a:dd othﬂf;
requiraments specified in the most
recent version of the “Guideline on Air
Quality Models (Revised) (1586),
including supplements (EPA
publication no. 450/2-78-027R) 2,
un(la?s'rh guidelin technigq

1 e guideline iques are
inap mprﬂltla. in which case the model
may be modified or another model
substituted on a case-by-case basis or,
whare appropriate, on a generic basis for

a specific Federal : ; and

g)’?‘vﬁ'itten appma%ﬁ?fm '
Regional Administratar is ohtained for
any modification or substitution.

d) The analyses required under this
subpart, except § 93.158(a)(1), must be
based on the total of direct and indirect
emissions from the action and must
reflect emission scenarios that are

ed 10 occur under each of the
following casaes:

(1) The Act mandated attainment year
or, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

1Copiss may bo ohtained fram the Technical
Suppart Division of QAQPS, EPA, MD-14, Research
Trisngle Park, NC 277111,

256a footnote 1 at §93.159bX32).
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{2) The year during which the total of
direct and indiract emissions from the
action is expected to be the greatest on
an annusl basis; and

(3) Any year for which the applicable
SIP specifies an emissions budget.

§93.160 Mitigation of sir quality impacts.

(a) Any measures that are intendad to
mitigate air quality impacts must be
identified and the procass for
implementation and enforcement of
such measures must be described,
including an implementation schedule
containing explicit timelines for
implementation.

{(b) Prior to determining that a Federal
action is in conformity, the Federal
agency making the confermity
detsrmination must obtain written
commitments from the sppropriate
persons or agencies to implement any
mitigation measures which are

identified as conditions for making
conformity determinations.

(c) Persons or agencies voluntarily
committing to mitigation measures to
facilitate positive conformity
determinations must comply with the
obligations of smuch commitments.

(d) In instances where the Federal
agency is licensing, permitting or
otherwise approving the action of
another governmental or private entity,
approval by the Pederal agency must be
conditioned on the other entity meeting
the mitigation measures set forth in the
conformity determination.

(e) When necessary bacause of
changed circumstances, mitigation
measures may be modified so long as
the new mitigstion measures continue
to support the conformity
detarminaticn. Any proposed change in
the mitigation maasures is subject to the
reporting requirements of § 93.156 and

the public participation requirements of
§93.157.

{f) The implementation plan revision
required in § 93.151 shall provide that
written commitments to mitigation
measures must be obtained priorto a
positive conformity determination and
that such commitments must be
fulfilied.

(g) After a State revises its SIP to
adopt its geneval conformity rules and
EPA approves that SIP revision, any
agreements, including mitigation
measures, necessary for a conformity
determination will be both State and
federally enforceable. Enforceability
through the applicable SIP will apply to
all persons who agree to mitigate direct
and indirect emissions associated with
a Federal action for a conformity
determination.’ .

(FR Doc. 93-28814 Filed 11-29-93; 8:45 am)
BILLING CODE $580-50-P
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