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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFA Parts 6, 51, and 93 

[FRL-4805-1] 

Detennlnlng Confonnlty of General 
Federal ActIon. to SlIte or Federal 
ImpiemenlaUon Plans 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUllllARY: Tho Cloan Air Act (Act) 
requires EPA to promulgate rules to 
ensure that FederalllctioDS conform to 
tho appropriate State implementation 
plan (SIP). Conformity to a SIP is 
defined in the Act as amended in 1990 
as meaning conformity to a SIP's 
purpose of eliminating or reducing the 
severity and number of violations of the 
national ambient air quaUty standards 
(NAAQS) and achievUlg expeditious 
attainment of such standards. The 
Federal agency responsible for the 
action is requited to determine if its 
actions confonn to the applicable SIP. 

This final rule establishes the criteria 
and procedures governing the 

, determination of conformity for all 
Federal actions. except Fedeml highway 
and transit actions ("transportation 
conformity"). Transportation conformity 
requimments are established in a 
sepamte ru1emaking action. 
EFfECTIVE DATES: Tha final rules for 40 
CFR parts 51 and 93 are effective 
January 31, 1994. The final rule for 40 
CPR part 6 will be effective January 31. 
1994 unless notice is received by 
DeoenWber30,1993.thatsomeone 
wishes to submit adverse or critical 
comments. If the effective date is . 
delayed for the 40 CFR part 6 rule due 
to the need to provide for public 
comment. timely notice will be 
published in the Federal Register. The 
information collection requirements 
contained in 40 CFR part 51. subpart w. 
and 40 CFR part 93. subpart B, have not 
been approved by the Office of 
Management and B~dget (OMB) and are 
not effective until OMB has approved 
them. A document will be published in 
the Federal Register announcing the 
effective dale. 
FOR RIR1HER INFORIIA.TION CONTACT: 
Doug Grano: U.S. EPA. Office of Air 
QuaUty Planning and Standards (MI)-
15}, Rasearch Triangle PIU'k.. NC 27711. 
(919) 541-3292. 

BUPPLEIIEN1'ARY 1HFORIIA.11OH: 

Outline 
L Summary of tho Final Rule 
II.. Background 

m. Discussion ofMBjor lssues and Rospouse 
to Comments 

A. Bffective Dates 
B. SIP RBvlsions-State Authority 
C. Indirect Emissions-InclusivelBxclusive 

Definition 
D. Indirect Emissions-Definition of 

"caused By" 
E. Indbect EmitlSions-Sections 

t to(a){5)(A) and t3t of the Act 
F. IndiJect Emissioll_Reasonably 

Foreseeabla Bmissions 
G. Incfuect EmisS,!ons-DefiDition of 

Federal Activity 
H. Applicability-Attainment Areas 
J. Applicability-De Minimis Emission 

Levels 
J. Applicability-8xempUons and 

Presumptions of Confmmity 
K. Applicability-CalculatiOD 
L. Reportius Requirements 
M. Public Particl tion 
N. EmIssions Bud;t 
O. Mitigation Measures 
P. EPA and State Review Role 

IV. Discussion ofOthsr Issues and Response 
to Comments 

A. 40 CPR Part 93 
B. SIP Rev1slon-Deadllne 
C. SIP Rsvision-General Conformity 
D. Federal Actions-Miscetlaneous 
E. Applicabllllmplementation Plan 
F. Increase tho Frequency 01' Severity 
G. Maintenance Area 
H.Offsets 
L Definitions-Miscellaneous 
J. Conformity Detmmination 
K. Air Quality Related Values [AQRV's) 
L. Flequency of CoDformity DetormiIllltions 
M. Tiering , . 
N. Applicability-Regi.onally Significant 

Actions 
O. Applicablllty-NAAQS Precursols 
P. Attainment Demonstration 
Q. Transportation Confonnity 
R. Baseline Emissions 
S. Annual Reductions 
T. Swninary of Criteria for Determining 

. Confonnity . 
tJ. Planning Assumptions 
V. Foreast Emission Years 
W. Total ofDb:ect and Indirect.Bmissions 
X. New or Revised Emi$sions Modols 
Y. Air Quality ModeUng-Genenl 
Z. Air Quality ModeUng-PM-l0 
AA. Activity on Federally-Managed Land 
BB. Federalism Assessment 

V. Economic Impact 
VI. Administrative Requirements 

A. Executive Order 12866 
B. RegulatOI}' Flexibility Act 
C. Paperw01'k Reduction Act 
D. Federalism Implications 

I. SI.DIlIDHJ' of ... Finallluht 
The purpose of this rule is to 

implement section 176(c) of the Act. as 
amended (42 U.S.Co 7401 et seq.). which 
requires that all Federal actioris conforin 
to an applicable implementation plan 
developed pursuant to section 110 and 
part D ofilie Act. Section 176(c) oftha 
Act requires EPA to promWgate criteria 
and procedwes for demonstnlting and 
assuring conformity of Federal actio.-s 

to a SIP. States are required through +. 

rule to submit to EPA revisions to th 
implementation plans estebliahing 
confoImity criteria and procedw;es 
consistent with this rule within 12 
months of today's date. 

For the pwpose of sunnnarlzing the 
general conformity rule, it can be 
viewed a8 cont= three major parts: 
applicability. pl me, and analysis. 
These are briefly described in the next 
three paragraphs. 

The general conformity rule cove,rs 
direct and indirect emissions of criteria 
pollutants or their precursors that are 
caused by a Federal action. ere 
reasonably foreseeable. and can 
practicably be controlled by the Federal 
agency through its continuing p.rogtam 
responsibility. The rule generally 
applies to Federal actions excopt: 

(t) Those coveted by the 
transportation conf:=Z rule: 

(2) Actions with . Bled emissions 
below spGCified de minimis levels: and 

(3) certain other actions wbich $18 

exempt or pesumed to conform. 
Th8 rule also establishes promdu.ral 

requhements. FederalagBJlCies must 
JIlIike their confonnity datenninations 
available for public review. Notice of 
draft and final conformity 
detenninations must be provided 
directly to air quality regulatory 
agencies and to the public by 
publication in a1oca1 new~. 

The conformity detenninati:on 
examines the impacts of the dimct and 
indirect emissions from the Federal 
action. The rula provides several. 
options to satisfy air quality cri.tmia and 
requires the Federal action to also meet 
any applicable SIP requiJ:ements and 
emission milestones. Each Fedimd 
agency must dotarmine that any actions 
covered by the rule confonn to the 
appUcable SlP befum the don:i$ taken. 

The EPA continues to believe that the 
statute is ambiguous and that it provides 
EPA discretionary aulh.ortly to apply 
these general confonnity procedures to 
both attainment and nonattainmlPl1 
areas. 

However, EPA cannot DOW apply 
these rules in attainment areas booause 
it did not propose to do so. The:sPA 
must first complete notice and comment 
rulemaking on the application of the 
apPnlpriate criteria and procedures for 
conformity determinations in 
attainment areas.. Th819fore. the criteria 
and ptoeedures estal)lished in this rule 
apply only in areas that ere 
nonattaimDent or maintenance with 
respect to any of the criteria pOl!utaTlt" 
unaer the Act: 1 aubon monoxide 

I Qilllria polhtllUllS me "'- poJhdarlts.b: ~ 
EPA bu ~ed" NAAQS WldtltUldiGn 109 
of the hc;t. 

a. : 
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lead (Ph). nitrogen dioxide. ozone. 
partiGUlate mettsr (PM-IO). and sulfur 
dioxide (8021. 

This rule does not apply to Federal 
procurement actions. The March 15. 
1993 proposal was silent on the 
appliClltion of confonnity requirements 
specifically to procurement actions. 
however. a number of comments were 
received on procurements. Although the 
comments generally indicated that 
procurements should be exempt from 
the final conformity rule, EPA is 
inclined to believe that Congress 
intended for certafu procurement 
actions to be covered by the general 
confonnity provisions. It is impossible 
at this time to resolve the competing 
concerns regarding which procurement 
actions should be covered and which 
should be exempt since the existing 
record is inadequate. Therefore. the EPA 
will propose to cover certain 
procurements in a future rulemaking. 
but will take comment on other 
interpretations. . 

The EPA will also propose 
exemptions for certain procurement 
actions which it believes would fit the 
de minimis criteria or result in 
emissions which are not reasonably 
foreseeable. The EPA believes the 
majority of procurement actions would 
be de minimis or not reasonably 
foreseeable. Given the complexity of 
Federal procurement and the 
government's desire to streamline 
procurement activities. the EPA will 
seek conunent on its proposed 
exemptions and the process for applying 
conformity to procurement activities. 

n.Background 
The general conformity rule was 

proposed on March 15. 1993 (58 FR 
13836). Additional background 
information can be found in the 
proposal notice. 

Conformity is defined in section 
176(c) of the Act as conformltyto the 
SIP's pmpose of eliininating or reducing 
the severity and number of violations of 
the NAAQS and achieving expeditious 
attainment of such standards. and that 
such activities will not: 

(1) Cause or contributa to any neW 
violation of any standard in any area. 

(2) Increase the frequency or severity 
of any existing violation of any standard 
in anv area. or 

(3) 'Delay timely attainment of any 
standard or any required interim 
emission mductions or other milestones 
in anyerea. 

The Act as amended in 1990 ties 
conformity to attainment and 
majntenllD.C8 of tho NAAQS. Thus. a 
Federal action must not adversely affect 
the timely attainment and maintenance 

of the NAAQS or emission reduction 
progress plans leading to attainment. 
The Act as amended in 1990 includes a 
new emphasis of reconciling the 
emissions from Federal actions with the 
SIP. rather than simply providing for the 
implementation of SIP measures. This 
integration of Federal actions and air 
quality planning is intended to protect 
the integrity of the SIP by helping to 
ensure that SIP growth projections are 
not exceeded. emissions reduction 
progress targets are achieved. and air 
quality attainment and maintenance 
effortS are not undermined. . 

The rule amends part 51 of title 40 of 
the Code of Federal Regulations by 
adding a new subpart w. Part 51 is 
entitled: "Requirements for preparation. 
adoption.andsubDrltuUof 
implementation plans." Amendment to 
part 51 is necessary to require States to 
revise their implementation plans to 
include conformity requirements. Once 
the State plans are revised. the Federal 
agencies would be subject to those 
requirements. 

In addition. the rule adds a new 
subpart B to part 93 of title 40 of the 
Code of Federal Regulations. This is 
necessary to make the conformity 
requirements apply to Federal agencies 
as soon as the rule is effective and in the 
interim period before the States revise 
their implementation plans. The part 93 
requirements are identiCal to the part 51 
requirements with one exception: they 
do not require a State to revise its 
implementation plan. To avoid 
duplication. the preamble language cites 
only the part 51 sections. however. the 
relevant part 51 discussion also applies 
to the equivalent part 93 rules. 

As noted in the proposal (58 FR 
13837), EPA promulgatad conformity 
rules in 1979 and 1985 to implement the 
confOrmity provisions for EPA actions at 
40 CPR 6.303. Today's final rule applies 
the conformity provisions of the Act as 
amended in 1990 to all Federal 
activities, including EPA activities. 
Thus. the conformity requirements of 40 
CPR 6.303 are superseded by these 
rules. Accordingly. paragraphs (a) 
through (fJ of 40 ern 6.303 are replaced 
with a new paragraph (a) which refel'S 
to the conformity rules promulgated 
today and a new paragraph (b) which 
retains the requirements of (old) 
paragraph (g). which addresses other 
requirements of section 316(b) of the 
Act. The EPA is taking this action 
without specifically having proposed to 
make these changes to 40 CPR 6.303 in 
the March 15. 1993 proposal because 
the Agency views this as a 
noncontroversial action and anticipates 
no adverse comments. This action will 
be effective January 31. 1994 unless, by 

December 30.1993 notice is received 
that adverse or critiI:al comments will 
be submitted regarding the changes to 
40 CFR 6.303. If final action on the 
changes to 40 CPR 6.303 is delayed 
pending public comment. the 
requirements of the new part 51 and 93 
rules will still supersede the 
requirements of 40 CFR 6.303. 

m. Discussion of Major Issues and 
Response to Comments 

For additional background 
information on the major issues, the 
reader should refer to 58 FR 13837-
13847. March 15. 1993. Unless 
otherwise noted, the discussions in 
Sections m and IV below only address 
issues where public comments were 
received. For portions oftha proposed 
rule where comments were not received. 
the final rule is consistent with the 
proposed rule for the reasons set forth 
in the proposal notice. Further 
discussion of such issues is not 
addressed in this preamble. Portions of 
the proposed rule were also changed so 
that the final rule more clearly states the 
intended meaning. Sections m and IV 
address issues in the. same order as they 
were addressed in the proposal which is 
also consistent with the regulatory 
portion of this rulemaking notice. 

A. Effective Dates 

1. Proposal 

The effective date of this rule was 
proposed to be 30 days after the final 
rulemeking notice is published. At that 
tima. however. some projects that are 
dependent on Federal actions will have 
already commenced or completed 
planning activities. p9I:haps including 
their environmental assessment. Such 
projects would then be faced with the 
uncertainty of new conformity 
requirements that could not have been 
anticipated prior to the final rules being 
published. This uncertainty could 
threaten the viability of projects for 
which considerable time and funds 
already have been or are about to be 
invested. 

The preamble to the proposal 
specifically invited comments on 
transition (or grandfathering) provisions 
for on-going projects that are dependent 
on Federal actions (58 FR 13837). Two 
options were proposed which would 
allow grandfathering lw.Jd on activities 
that will have either already 
commenced or completed their 
environmental assessment by the time 
the final rulemaking notice is published. 

2. Comment 

The EPA received comments on this 
issue which recommended a varie~ of 
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approaches. The comments included the 
following recommendations. among 
others: 

(1) Exempt FederaIactions where the 
environmental analysis has baen 
"commenced" prior to the effective date 
of the final niles. 

(2) Base the exemption on the 
"completion" of the environmental 
analysis prior to the effective date of the 
final roles. One commenter suggested 
the following definition of "complete:" 
Projects where there has been sufficient 
environmental Bnalysis for the agency to 
determine that the project is in 
conformity with the purposes of the SIP 
pursuant to the agency's affirmative 
obligation under Act section 176(c). or 
where a written determination of 
conformity under section 176{c) of the 
Act has been made. 

(3) The rule should apply 
retroactively to November 15, 1991, the 
deadline set by Congress for 
promulgation of the rules by EPA. 

(4) The final conformity iule should 
take effect only after a State revises its 
SIP to meet the new Act conformity 
requirements and the revision is 
approved by EPA. 

l5) Exempt only projects that have 
received funding prior to the effective 
date of the conformity rules. 

(6) Exempt projects that have 
completed an environmental analysis 
which included public particiJ?ation. 

(7) Phase-in review by focusmg first 
on environmental impact statements 
(EIS's) and then later extend to other 
actions or exempt projects completed 
prior to 1 year after the rules are final. 

3. Response 
This final rule does not require a new 

conformity determination for Federal 
actions where the Federal agency 
completed its conformity determination 
by March 15. 1994 or National 
Environmental Policy Act (NEP A) 
analysis prior to the effective date of 
this rule. IT a conformity determination 
has been "completed" it means the 
responsible Federal agency made a final 
determination that a specific action 
conforms, pursuant to section 176(c) of 
the Act. In such cases. the Federal 
actions must have conformity 
determinations pursuant to section 
176(C) of the Act. but they would not be 
subject to the specific rules published 
today. Alternatively. if the Federal 
agency had completed its environmental 
analysis for a Federal action under the 
NEP A prior to the effective date of this 
rule. as evidenced by an EIS, 
environmental assessment (BAl. or 
finding of no Significant impact 
(FONSI). then such an action is also not 
subject to the specific rules published 

today, althOUgh it would have been 
subject to applicable conformity 
requirements at the time the 
environmental analysis was completed. 

In determining Whether to apply rules 
immediately. EPA generally considers 
the following factors: 

(1) Whether the new rule represents 
an abrupt departure from well 
established practice or merely attempts 
to fill a void in an unsettled area of law. 

(2) The extent to which the party 
against whom the new rule is applied 

. relied on the former rule. 
(3) The degree of burden which 

immediate application of a rule imposes 
on a party. and 

(4) The statutory interest in applying 
a new rule despite the reliance of a 
party on the old standard. 

The EPA considered all options 
contained in the comments and 
determined that the grandfathering 
provision in the final rule is appropriate 
for the reasons described below. 

(1) The general conformity rule 
represents an abrupt departure from .the 
previous conformity requirements EPA 
published in 40 CFR 6.303. which 
applied only to EPA actions (and which 
are being replaced by this rulemaking). 
Although staff working drafts of the new 
rule existed as early 8S November 1991. 
the final rule is considerably ,;:hanged 
from all of the early drafts, which also 
had very limited circulation. 

(2) Considering the general absence of 
conformity determinations by Federal 
agencies prior to the 1990 amendments 
to the Act, most parties appear to have 
relied on the NEP A requirements or on 
40 eFR 6.303 to mean that specific 
general conformity requirements did not 
apply for Federal agencies other than 
EPA. 

(3) Prior to this final rulemaking. 
many Federal actions will have already 
completed their environmental analysis 
pursuant to NEPA. Such projects would 
then be faced with the uncertainty of the 
new conformity requirements that were 
not anticipated prior to the final rules 
being published. This uncartainty could 
threaten the viability of projects for 
which considerable time and funds 
already have been or are about to be 
invested. 

(4) The statutory jnterest in applying 
the new requiremt'Jlts during this 
interim period is preserved where the 
Federal action specifi{".ally considered 
the conformity requirements of the Act 
and completed such an analysis or 
fulfilled the NEE' A requirements, since 
such actions would provide for an 
environmental analysis focusing on air 
quality as envisioned by Congress even 
though the analysis might not meet all 
the details contained in the new rules. 

After determining that some form or 
grand fathering is appropriate. EPA 
selected a hybrid of the commencement 
and completion dates of a conformity 
determination or where a NEPA analysis 
has been completed. That is, the final 
rule grandfathers actions where: (1) The 
NEP A analysis is completed by the 
effective date of this rule, or (2) the 
environmental analysis was commenced 
prior to the effective date of this rule. 
sufficient environmental analysis is 
completed. and the conformity . 
determination is completed by Much 
15,1994 (1 year after the date of the 
proposed rulemaking). This approach is 
supported by the following reasons: 

(1) The completion date can be well 
defined. as described above. 

(2) The commencement date and 
phase-in approaches are valid concepts 
but. by themselves. are subject to too 
much uncertainty. These concepts have 
less well defined dates than the 
completion date. In many cases. the 
conformity analysis could have been 
recently started and the new rules could 
be incorporated into the analysis 
without hardship. The commencement 
date is likely to exceed the s-year 
timeframe for conformity reanalysis in 
many cases. The EPA b8lieves that it is. 
reasonable to expect that a confomli~' . 
determination could be developed in 
parallel with the ongoing environment .. 
analysis and/or rely on any previOUS 
environmental analyses to the degree 
they are complete; in this manner the 
conformity determination should not 
require extensive. new analyses nor 
prolong the environmental review 
process in most cases. 

(3) The date after EPA approval oftha 
State conformity rules is an 
unjustifiably lengthy delay and is not 
consistent with the statutory intent to 
have the Federal rules in place and the 
States later follow with their own 
conformity rules. 

(4) The funding date may be difficult 
to define since it could be based on a 
variety of steps within an overall grant 
process or based in some way on the 
actual tixpenditure of funds. 

(5) Grandfathering based on previous 
public participation and/or the 
commencement of an environmental 
analysis would not assure that the 
analysis was completed and also would 
reqUire EPA to define what level of 
previou~ public participation would be 
considered adequate--an issue not 
addressed in the proposal. 

As described in § 51.857(a). a 
.. conformity determination automati(" _ .. 
lapses 5 years from the date of the h 
determination unless the Federal aetH.I, 
has been completed or a continuous 
program has been commenced to 
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implement that Federal action within a 
reasonable time. This 5-year provision 
also applies with respect to conformity 
determinations grandfathered as 
described above. 

The information collection 
requirements in 40 CFR parts 51 and 93 
have not yet been approved by the OMB 
and are not effective until OMB 
approves them. 

B. SIP Revisions-State Authority 

1. Proposal 

As described in the March 15, 1993 
preamble, EPA proposed that States may 
adopt criteria and procedures more 
stringent than the requirements in the 
EPA rules (58 FR 13838). 

2. Comment 

Several commenters supported EPA's 
view. These commenters stated that 
Federal agencies are to be afforded no 
special privileges and that the Act in no 
way prevents the imposition of more 
stringent control measures in instances 
where public health and welfare may be 
at risk. 

Other commenters. however, stated 
that Federal agencies should not be held 
to a higher standard by State regulations 
than adjacent or nearby private or State 
activiti{1s. These comments suggest that 
this provision may be inconsistent with 
section 118 of the Act. Section 118 of 
the'Act states that Federal agencies are 
to comply with State air pollution 
requirements "in the same manner and 
to the same extent as any 
nongovernmental entity." Since the 
general conformity requirement is not 
imposed on any non-Federal entity, 
thesa agencies argue that there is not a 
waiver of sovereign immunity which 
would allow State regulation of Federal 
activities in either sections 118 or 176 
of the Act; therefore, these agencies 
argue, the Act does not permit States to 
set more stringent conformity 
requirements than those set by EPA. 
Some commented that multiple State 
rules would cause confusion to Federal 
agencies trying to meet the conformity 
requirements. 

One comment stated that only areas 
designated "extreme" should be 

,allowed to require more stringent State 
or regional general conformity rules in 
its SIP. 

3. Response 

In considering the comments received 
on this issue, EPA has taken the 
proviSions of sections 116. 118 and 
176(c) of the Act into account. The new 
language added to section 176(G) by the 
1990 amendments to the Act makes it 
clear that the purpose of section i76(e) 

is to make emissions from Federal 
actions consistent with the Act's air 
quality planning goals. The conformity 
requirement is different from most other 
requirements of the Act because it is 
imposed solely on Federal agencies, and 
is not required of nongovernmental 
entities. Therefore it is appropriate for 
EPA to establish the criteria and 
procedures for the conformity of Federal 
actions as specified by section 
176(c)(4)(A) of the Act. It is also 
required that States adopt a SIP revision 
that includes these criteria and 
procedures, as indicated by section 
176(c)(4)(C) of the Act. Furthermore, 
EPA interprets the requirements 
imposed by section 116 of the Act to 
mean that the criteria and procedures 
set by State conformity rules may not be 
any less stringent than those established 
by this rulemaking. 

The EPA interprets the section 118 
requirement that Federal agencies 
comply with an: pollution requirements 
"in the same manner and to the same 
extent as any nongovernmental entity" 
to mean only that Federal agencies must 
comply with any air pollution rule 
established under the Act to no less an 
extent than nongovernmental entities. 
The general conformity rule and State 
rules adopted pursuant to it are rules 
established under the Act with which. 
under section 118, Federal agencies 
must comply. Consequently • EPA does 
not agree that there is no waiver of 
sovereign immunity at all in section 
176(c). The EPA concludes that section 
176(c)(4)(c) requires State conformity 
SIP's that would regulate Federal 
activities. 

However, the language of the relevant 
sections does leave unclear the extent to 
which the waiver of sovereign immunity 
may limit the manner in which a State's 
section 116 authority is applied to 
Federal agencies. After careful 
consideration of the legal and policy 
arguments presented to liP A after the 
March 15,1993 notice of proposed 
rulemaking (NPR), EPA has concluded 
that State confonnity rules which do not 
apply to non-Federal entities and wbich 
apply more stringent requirements than 
the EPA general conformity rule to 
federally-assisted facilities would be 
inconsistent with the waiver of 
sovereign immunity provided by section 
118 of the Act. Applying such rules 
exclusively to federally-assisted 
facilities, which could be the case with 
any more stringent conformity 
requirements since conformity 
requirements do not apply statutorily to 
nongovernment entities, would have an 
unjustifiably discriminatory effect. 
Under current case law. a reviewing 
court would construe waivers of 

sovereign immunity, like that in section 
118, narrowly. See Department of 
Energyv. Ohio, 112 s.er. 1627, 1633 
(1992); McMahon v. United States. 342 
U.S. 25, 26, 7Z s.er. 17.18 (1951). The 
EPA believes that such purely 
discriminatory more-stringent State 
programs would be prohibited under 
such case law. 

The EPA recognizes that States have 
historically develcped their own 
conformity requirements despite the 
absence of any Federal rules. Further; 
States have frequently adopted 
requirements that differ from State to 
State, both with respect to conformity 
and general air quality management, in 
order to address different air qnality 
needs and regulatory authorities. There 
are several statements excerpted below 
from the congressional Record which 
support the conclusion that States may 
adopt conformity rules that are m.ore 
stringent than the rules promulgated by 
EPA. 

Such [Federal] regulations will provide 
guidance to the states for the adoption of 
conformity requirements in each SIP and will 
govern the conformity decisions of federal 
egencies and metropolitan planning 
organizations (MPOs) required to make 
conformity determinations. Federal agenCies 
will also have to comply with applicable 
provisions of the SIP if stronger than the 
underlying basic federal regulations. Cong. 
Rec., 516958 (October 27,1990) (Statement of 
Senator ChaIee). ' 

States are also free under section 116 to 
continue to apply any more stringent project 
review criteria in effect under state or local 
law. The criteria in section 176(c)(3) are 
merely the additional federal criteria that 
must be met to qualify for federal approval 
or funding of transportation projects, 
programs, and plans prior to the date when 
a revised implementation plan takes effect 
under these amendments. Cong. Ree .. 516973 
(October 27, 1990) (Statement of Senator 
Baucus). 

Such regulations will provide guidance to 
Lbe states for the·adoption of confonnity 
requirements in each SIP and will goveln the 
confonnity decisions of federal asencies and 
MPOs required to make conformity 
decisions. Fedetal. asencies will also have to 
comply with applicable proviSions oftha SIP 
if stronger than the underlying basic federal 
regulations." Cong. Rae., 516973 (October 27. 
1990) (Statement of Senator BaucusJ. 

Consequently, the EPA believes that if 
a State wishes to apply more stringent 
conformity rules for the pUtpose of 
attaining air quality, it may do so, but 
only if the same conformity 
requirements are imposed on non­
Federal as well as Federal actions. 
States adopting more stringent 
conformity rules may not cause a more 
significant or unusual obstacle to 
Federal agencies than non-Federal 
agencies for the same type of action. 

17:25 Nov 29. 1993 VarOata16-NOV·93 Jkt 150257 PO OOOOQ Fnn 00005 Fmt 4701 Sfmt 4700 E;\FR\FM\PSONOO.PT2 plrm04 



63218 Federal Register I Vol. 58. No. 228 I Tuesday, November 30. 1993 I Rules and Regulations 

Therefore. if a State decides to adopt 
more stringent conformity criteria and 
procedures. these requirements must be 
imposed on all similar actions whether 
the sponsoring agency is a Federal or 
non-Federal entity; non·Federal entities 
include State and local agencies and 
private sponsors. Sections 51.851 and 
51.853 have been revised accordingly in 
the final rule. 

II a State elects to impose more 
stringent conformity requirements. they 
must not be so narrowly construed as to 
apply in practical effect only to Federal 
actions. For eXlUIlple. if a State decides 
that actions of employers with more 
than 500 employees require conformity 
determinations. and the Federal 
government is the only employer of this 
size in 8 particular jurisdiction, then 
this rule would be viewed as 
discriminatory and would not be 
permitted. Consequently, more stringent 
State conformity rules must not only be 
written to apply Similarly to nll Federal 
and non·Federal entities, but they must 
be able to be implemented so that they 
apply in a nondiScriminatory way in 
practice. 

Moreover. when EPA approves State 
conformity rules. the Agency should 
determine that more stringent State 
conformity requirements are directly 
related to the attainment of air quality 
in the State. 

C. Indirect Emissions-Inclusive/ 
Exclusive Definition 

1. Proposal 
The proposal indicated that the Act 

e>"'Pressly prohibits Federal actions that 
would "support in any way" activity 
which does not conform to a SIP. Given 

. this language. EPA concluded that 
indirect emissions must be included in 
any conformity determination. under 
either subpart Tor W. The EPA 
proposed two different definitions of 
indirect emissions-"inclusive" and 
"exclusive"-and invited comment on 
both versions. The inclusive and 
exclusive definitions are identical 
except the phrase "and which the 
Federal agency has and will continue to 
maintain some authorlty to control" 
appears only in the exclusive definition. 
As described in the preamble to the 
proposal (58 FR 13840). the exclusive 
version of indirect emissions excluded 
emissions that may be attributable to a 
Federal action but that the Federal . 
agency has no authority to control. The 
inclusive version (58 FR 13839) 
includes all emissions attributable to the 
Federal action. whether or not they are 
under the control of the Federal agency. 
The terms "caused by" and "reasonably 
foreseeable" are common to both 

definitions and are discussed elsewhere 
in this notice. 

2. Comment 
The EPA received substantial and 

diverse comments from air regulatory 
agencies. the building industry, various 
Federal agencies, environmental groups. 
and individuals. The "inclusive" 
definition of indirect emissions is 
supported primarily by the air 
regulatory agencies and environmental 
groups. The "inclusive" version. 
however. is viewed as unneceSsarily 
broad by many of the other groups. 
Many individuals and building industry 
representatives objected to the inclusion 
of indirect emissions in either approach. 

Commenters supporting the inclusive 
definition pointed out that this 
approach provides the greatest 
opportunity for Stales to prevent 
Federal actions that could violate the 
NAAQS. They indicated that to p:revent 
actions that could cause new or worsen 
existing air quality violations, it is 
necessary to.consider not only the 
Federal action. but all reasonably 
foreseeable emissions caused hy the 
Federal action, whether or not they are 
under the Federal agency's control. 

Commenters supportiilg the exclusive 
version of indirect emissions argued 
Lbat iUs unreasonable to include 
emissions tha: may be attributable to a 
Federal action. put that the Federal 
agency has no authority to control. As 
stated in the March 15; 1993 preamble. 
many of the Federal agencies reiterated 
that this approach might require the 
Federal agency to impose conditions on 
the project (e.g .• mitigation) to 
demonstrate conformity that would be 
meaningless since thEire would be no 
effective Federal enforcement 
mechanism. 

A third group of commenters stated 
that there should be no consideration of 
indirect sources in the general 
conformity rule. They cited section 110 
of the Act as limiting Federal authority 
to conduct indirect source review to 
major federally-funded and federally­
sponsored actions. These comments are 
addressed in section m.E of this notice. 

3. Response 
a. General-indirect emissions. As 

described in the proposal. the Act 
expressly prohibits Federal actions that 
would "support in any way" activity 
which does not conform to a SIP. 
Because this language is very broad. 
EPA believes indirect emissions must be 
included in any conformity 
determination. under either subpart T 
(transportation conformity) or W 
(general conformity). As described 
below. congressional guidance is much 

clearer lor transportation conformity 
than for general conlormity. In fact. 
there is virtually no information in the 
Congressional Record specifically 
directed at general conformity. 
Therefore. in interpreting the statutory 
intent for the general conformity rule. 
EPA believes it is helpful to consider 
the guidance provided by Congress on 
transportation conformity in section 
176(c) of the Act. 

Congress clearly intended the 
transportation confOrmity rule to cover 
the indirect emissions from vehicles 
that would travel to and on highways 
constructed with Federal support. Thus. 
the conformity review does not focus on 
emissions associated with only the 
construction of the highway project. but 
includes emissions from vehicles that 
lster travel to and on that highway. The 
general conformity rule originates from 
the slUlle statutory language and so must 
meet the same congressional intent 

As described above. the transportation 
treatment provisions of the Act clearly 
require consideration of indirect 
emissions. Therefore. EPA concludes 
that the general conformity rule must 
also cover indirect emissions. 

On March IS, 1993. EPA proposed 
that as a legal matter, the statute could 
be iliterpreted to support either the 
inclusive or exclusive definition and 
both definitions were offered for public 
comment. As a result of the public 
comments and consultation with other 
Federal agencies. the final rule 
incorporates the exclusive definition of 
indirect emissions. The exclusive 
definition is selected because it meets 
the requirements of section 176(c) of the 
Act. and it: 

(1) Is consistent with the manner 
indirect emissions are covm;ld in the 
transportation conformity rule. 

(2) Can be reasonably Implemented. 
and 

(3) Best fits within the overall 
framework of the Act. . 

As commenters noted. the inclusive 
definition would require the review of 
more Federal actions. as described in 
this nile. than the exclusive definition 
and. thus. could identify mote cases 
where an air quality violation is 
possibly associated with a Federal· 
action. The inclusive definition. 
however. is not selected for the 
following reasons: 

(1) Mitigation measures required 
Wlder this approach may not be 
enforced. 

(2) It is not consistent with the 
manner in which indirect: emissions aT 
covered in the transportation rule. 

(3) It would impose an unreasonable 
burden due to the large number of 
affected Federal actions. and 

• 
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(4) It establishes an overly broad role 
for the Federal government in attaining 
theNAAQS. 

b. Inclusive definition-enforcement. 
The EPA sees no value to the 
environment in promulgating a rule that 
is unenforceable. The EPA agrees with 
the point made by some commenters 
that it is unreasonable to expect Federal 
agencies to control indirect emissions 
over which they have no continuing 
authority to control. As stated in the 
March 15. 1993 preamble. this approach 
might result in a Federal agency 
imposing conditions on the project (e.g .• 
mitigation) to demonstrate confonnity 
that would be.meaningless since there 
would be no effective Federal 
enforcement mechanism. 

For example. the inclusive approach 
could require a Federal agency to 
impose restrictions on the title to land 
that is being sold or developed. In such 
cases these deed restrictions might 
remain forever with the land. 
Enforcement of these types of 
restrictions is very difficult and is not 
likely to be an effective approach. 
Further. it is not reasonable to attach a 
restriction to a deed forever. since the 
land use might change over time and. 
certainly, the environment will change 
over time-both of which may remove 
or alter the need for the deed restriction, 
which would nonetheless remain in 
place since there is no mechanism to 
remove it. In this example. EPA believes 
that it is impractical to use deed 
restrictions to control emissions and 
that the Federal agency would not 
maintain control since there is no 
continuing program responsibility for 
that Federal agency to control future 
emissions associated with that land. 

c. Inclusive definition­
transpDrtaUon_ In the inclusive 
approach. the Federal agency is made 
responsible for emissions that are 
reasonably foreseeable. This would 
include emissions from on~site or off­
site facilities. Assume. for example, that 
the Federal Aviation Administration 
(FAA) approves an airport expansion 
project which would require a general 
conformity determination. The airport 
expansion also includes a highway 
interchange construction project 
needing a project level transportation 
conformity approval. Additionally. it is 
known that a cargo handling facility 
will be constructed near that 
interchange due to the airport 
expansion. The project level 
transportation conformity review would 
cover emissions from vehicle activity to 
and on the highway interchange. but 
would not cover indirect emissions 
possibly associated with the airport or 
cargo facility. Thus, the project level 

transportation conformity review covers 
direct and certain indirect emissions 
associated with the highway 
interchange action itself. 

The general conformity inclusive 
approach could rely on the 
transportation conformity review with 
respect to vehicle activity to and on the 
highway interchange. In addition. the 
general conformity inclusive approach 
would specifically consider direct and 
indirect emissions at the airport itself 
and at the cargo facility. In contrast, the 
exclusive approach, similar to the 
project level transportation conformity 
approach. covers direct and certain 
indirect emissions associated with the 
airport expansion action itself, but does 
not specifically consider additional 
indirect emissions (i.e., the cargo 
facility). Thus. the exclusive approach 
appears to be more consistent with the 
transportation conformity approach. 

d. Inclusive definition-unreasonable 
burden_ The inclusive definition could 
be interpreted to include virtually all 
Federal activities, since all Federal 
activities could be argued to give rise to, 
at least in some remote way, an action 
that ultimately emits pollution. This 
broadest interpretation of the statute 
could impose an unreasonable burden 
on the Federal agencies and private 
entities that would have been affected 
by that definition. For example, since 
the Federal government issues licenses 
for any export activities. an inclusive 
definition approach could go so far as to 
require the manufacture of the export 
material and the transportation of the 
same material to be subject to a 
conformity review. Such an approach, 
however, is very burdensome due to the 

. large number of export activities. the 
fact that the licensing process is not a 
factor in any SIP, and that the vast 
majority of these manufacturing and 
transportation activities may have little 
to no impact on air quality. Thus. the 
inclusive app~oach goes far beyond the 
set of Federal activities reasonably 
related to the SIP. 

The many Federal agencies subject to 
the inclusive approach would have been 
required to document air quality 
impacts from tens of thousands of 
public and private business activities 
each year, even where the associated 
Federal action is extremely ininor. For 
example, the Army Corps of Engineers 
(CaE) estimates that 65,000 of their 
regulatory actions would have required 
a conformity review in 1992 under the 
inclusive definition. The COE permits 
are often limited to a small portion of 
a much larger project and, thus. may not 
be the best mechanism to review the 
larger project: e.g., one river crossing for 
a 500 mile gas pipeline or a half-acre 

wetland fill for a twenty acre shopping 
mall. 

The Federal agencies might also have 
been required to expend substantial 
resources in an attempt to enforce 
mitigation measures for actions that are 
outside their jurisdiction. Some delay to 
these public and private activities 
would have been expected as the 
conformity requirements were carried 
out. In some cases these Federal actions 
would not take place at all as a result 
of conformity consideration. In -
addition. the threat oflitigation over 
this expansive list of actions would 
have been significant. That is, projects 
could have been delayed through 
litigation simply due to arguments over 
application of the conformity rule to the 
project, even where the air quality 
impacts were very minor. 

Through public comments and by 
communication with other Federal 
agencies, the EPA received a large 
number of examples of Federal 
activities, a few of which are listed 
below. that ate not normally considered 
in SIP's, but could not clearly be said to 
have absolutely no ties to actions that 
result in emissions of pollutants. 

(1) CaE permit actions. 
(2) The sale of Federal land. 
(3) National Pollutant Discharge 

Elimination System (NPDES) permit 
issuance_ 

(4) Transmission of electrical power_ 
(5) Export license actions. 
(6) Bank failures. 
(7) Mortgage insurance. 
Based on the public comments and 

consultation with the other Federal 
agencies, EPA believes that Congress 
didnot intend the general conformity 
rule to affect innumerable Federal 
actions. impose analytical requirements 
on activities that are very minor in 
terms of Federal involvement and air 
quality impacts, and result in the 
significant expense and delay that is 
likely in an inclusive definition. Thus. 
adopting the inclusive definition 
approach could have imposed an 
unreasonable burden on these public 
and private activities. 

The Federal agencies would, in many 
cases, be unable to reduce emissions 
from sources that they cannot 
practicably control. This would result in 
the Federal action having to be 
prohibited because a positive 
conformity determination could not be 
made. The EPA believes that the Act 
does not intend to unreasonably restrict 
Federal actions so that they are 
generally prohibited in areas with air 
qUality problems. Instead. the Federal 
agencies are required to control 
emissions in a reasonable manner and 
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States must develop general aU quality 
plans to achieve the NAAQS. 

As commenters noted. the inclusive 
definition would require the review of 
more Federal ections. as described in 
this rule. than the exclusive definition 
and. thus. could identify more cases 
where an air quality violation is 
possibly associated with a Federal 
action. Even with an approach that 
relied heavily on air quality modeling, 
however. there would still not be an 
absolute assurance that a new violation 
would not occur since there is 
considerable uncertainty associated 
with air quaUty modeling itself. due to 
uncertainties in emissions and 
meteorological data which drive the 
models. In fact, neither the inclusive nor 
exclusive definition approach would 
absolutely assure that all possible 
violations would be prevented since 
neither proposed approach requires air 
quality modeling for all Feder81 actions. 

e. Inclusive definition-Federal role. 
Section 176(c) of the Act covers Federal 
actions that support in any way actions 
which could cause new or worsen 
existing air quality violations, delay 
attainment. or otherwise not conform 
with the applicable SIP and the purpose 
of the SIP. Clearly, Congress intended 
Federal agencies to do their part in 
achieving clean air. It is unlikely, 
however. that Congress intended 
Federa1agencies to be responsible for 
emissions that are not practicably under 
their control and regarding which the 
Federal agency has no continuing 
program responsibility. The EPA does 
not believe that it is reasonable to 
conclude that a Federal agency 
"supports" an activity by third persons 
over whom the agency has no 
practicable control-or "supports" 
emissions over which the agency has no 
practicable control-based on the mere 
fact that. if one inspects the "causal" 
chain of events. the activity or 
emissions can be described as being a 
"reasonably foreseeable" result of the 
agency's actions. 

In f!tct. achievement of the clean air 
goals is not primarily the responsibility 
of the Federal government. lnstead. 
Congress assigned that responsibility to 
the State and locol agencies in section 
101(a)(3) of the Act: "air pollution 
prevention (that is. the reduction or 
elimination. through any measuras. of 
the amount of pollutants produced or 
created at the source) and air pollution 
control at its source is the primary 
responsibility of States and local 
governments." Similar to NEPA. section 
176(c) of the Act requires Federal 
agencies to COD sider the environmental 
consequences of their actions. Neither 
statutory requirement. however. 

requires the Federal agencies to 
unilaterally solve local air quality 
problems. Instead, the conformity rule 
should be viewed in a manner that fits 
within a broader view including NEP A 
activities by the Federal agencies and 
State and local air quality planning and 
regulatory actions. Together. these 
activities provide the framework to 
attain and maintain the NAAQS. 

It is possible that a Federal action 
could be taken Which. together with 
other reasonably foreseeable emissions 
caused by the Federal action, could 
cause or contribute to a violation of an 
air quality standard or otherwise not 
conform with the applicable SIP. The 
exclusive definition is adequate to cover 
Federal actions and meet the goals of 
section 176(c) where the resultant 
emissions are practicably under the 
control of the Federal agency, and ere 
subject to a continuing agency 
programmatic responsibility. Where the 
Federal control over the resultant 
emissions is relatively minor. the 
problem is likely caused by multiple 
pollution sources and a solution may be 
impossible unless it is directed at all the 
contributing sources. This role is given 
to the State and local agencies by 
Congress and should not be interpreted 
as the Federal agencies' role under 
section 176(c). 

In a case where. through a NEP A 
analysis. a violation is projected to 
occur at a proposed private housing 
development that receives a NPDES 
pennit or private shopping mall that 
receives a COE permit, the projected 
violation is the result of the new 
prOjected emissions from the 
independent private actions not subject 
to Federal permit or approval and the 
bac~ound concentrations. due to 
existing local and areawide emission 
sources. The appropriate solution to the 
problem is for the Federal agency to 
ensure conformity of Federal actions to 
the SIP by minimizing new emissions 
from the Federal activities in a 
reasonable manner and for the State and 
local agencies to control the local and 
areawide emissions under the SIP to the 
extent needed to attain the NAAQS. The 
Federal agencies' responsibility should 
be to assure that only those emissions 
that the Federal agency can practicably 
control. and that are subject to the 
agency's continuing program 
responsibility, will be reasonably 
controlled. not to attempt to limit other 
sources' emissions, which would 
infringe on the air quality and land use 
planning roles of the State or local 
agancy. 

f Exclusive definition-reasonable 
implementation. In the exclusive 
version, indirect emissions include only 

emissions over which the Federal 
agency can practicably control. end ha 
continuing program responsibility to 
control. Unlike the inclusive definition. 
the exclusive definition does not require 
Federal agencies to adopt and enforce 
mitigation measures that the agency 
cannot practicably control and that the 
agency has DO continuing program 
responsibility to control. As described 
below. the exclusive definition does not 
cover innumerable Federal actions, does 
not require an agency to leverage their 
authority. and does not generally 
prohibit Federal actions in areas with 
air quality problems. 

Consistent with the above discussion. 
and in order to clarify the scope of the 
term "indirect emissions." that term is 
revised in the final rule. Specifically. 
the meaning of the phrase in the 
proposed definition regarding emissions 
"which the Federal agency has and will 
continue to maintain some authority to 
control," is clarified in the final rule. In 
the final rule, the definition of"indir'ect 
emissions" is limited to emissions "the 
Federal agency can practicably control 
and will maintain control over due to a 
continuing program responsihility ·of the 
Federal agency." The meaning of the 
words "practicably control" is 
discussed elsewhere in this Dotice and 
through examples contained in the 
notice. The meaning of "continuing 
program responsibility" is described in 
the examples below. 

Assume. for example, the Army Corps 
of Engineers (COE) issues a permit 
authorizing dredging by a nonfederal 
entity. In ODe case, the COE might 
require the permittee to transport and 
dispose of the dredged material at a 
specific location. In another case. the 
COE might allow the permittee to 
dispose of the dredgea material at a 
suitable upland disposal site. In the first 
case. the COE has a continuing program 
responsibility for air emissions 
associated with the dredging and 
disposal activities. In the second case. 
the COE's program responsibility is 
limited to emissions associated with the 
permitted dredging and does not 
include the disposal activity. However. 
if the COE were to impose conditions on 
the operation and management of the 
dredged material disposal site or 
regarding subsequent development 
activities aD that site, mandating the use 
of practices which would result in air 
pollutant emissions, then these added 
emissions would be a continuing 
program responsibility of the COE. 
'hi another case. assume the Forest 

Service permits a ski resort and impc 
conditions regarding the construction 
and operation of the resort. Also assume 
that hOUSing development will occur 
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nearby but on privately-owned land. In 
this case, emissions from the 
construction and operation of the resort 
are a continuin~ program responsibility 
of the Forest Service and emissions from 
the housing activities are not. Again, if 
the Forest Service had authority to 
impose conditions on activities at the 
housing development and chose to 
exercise that authority to impose 
conditions that would result in air 
pollutant emissions. air emissions from 
those conditions imposed would be 
within the Forest Service's continuing 
program responsibility. 

With respect to the issue of indirect 
emissions, the proposal pointed to the 
language in section 176(c)(1) of the Act 
which prohibits a Federal agency from 
providing "support in any way * * * 
[for] any activity which does not 
conform to an implementation plan." 
"Conformity to ott implementation 
plan" is defined to mean that an activity 
"will not-cause or contribute to any 
new violation· • .; increase the 
frequency or severity of any existing 
violation'" * *; or delay timely 
attainment of any standard.'" • *" 

Given the "support in any way" 
language, EPA has, in this rule, 
interpreted section 176(c} of the Act as 
requiring Federal agencies. in making 
their conformity determinations, to 
consider both the direct and indirect 
emissions resulting from their own 
actions or from actions that they 
support. However. nothing in those 
words serves to clarify a precise 
congressional intent regarding the scope 
of coverage of indirect emissions [a term 
which is not expressly referred to in 
section 176(c)(1) of the Act]. In other 
words, the words "support in any way" 
do not, in themselves. dictate a 
congressional preference between the 
inclusive or exclusive definition of 
indirect emissions proposed by EPA. 
The exclusive definition, which this 
final conformity rule adopts, requires 
that Federal agencies take into account 
only those indirect emissions that the 
Federal action would support. that the 
Federal agency can practicably control. 
and are under the continuing program 
responsibility of the agency, The EPA 
believes this interpretation is the most 
reasonable because it assures that 
Congress' primary intent under section 
176(c) of the Act is met, namely, that 
Federal agencies advance the purpose of 
the SIP by controlling emissions from 
those actions which they support, over 
which they can practicably exercise 
control, and for which they retain 
continuing pro~am responsibility. 

The Clean Air Act does not define 
"support" for the purposes of section 

176(c) of the Act.2 Ifread in the broadest 
conceivable manner, the "support in 
any way" prohibition might be 
interpreted to include virtually all 
Federal activities, since all Federal 
activities could be argued to support. at 
least in some remote way, an action that 
ultimately emits pollution. The EPA 
does not believe that Congress intended 
the "support in any way" prohibition to 
be interpreted in a manner that would 
lead to such egregious or absurd . 
applications of section 176(c) of the Act. 
Where the language of a statute is 
ambiguous. as is the case here, an 
agency has the discretion to adopt an 
interpretation that is reasonable.3 

One possible approach in determining 
how far the "support in any way 
prohibition" extends is to examine the 
word "support" itself. Section 176(c)(1) 
of the Act; by its terms, prohibits 
Federal agencies from "support[ing)" an 
activity which itself "does not conform 
to an implementation plan." 4 Thus. the 
support prohibition cannot be triggered 
unless and until a Federal agency's 
actions constitute support of a particular 
activity. In the absence of a statutory 
definition for a word, courts typically 
tum to the word's everyday meaning. 
The dictionary defines "support" to 
mean (among other things): 

• "to uphold by aid, countenance, or 
adherence: actively promote the 
interests or cause oP'; 

• "to uphold or defend as valid. right, 
just, or authoritative"; 

• "to provide means. force, or 
strength that is secondary to; back up"; 

• "to pay the costs oP'; 
• "to supply with the means of 

maintenance'" • * or to earn or furnish 
funds for maintaining"; and 

• "to provide a basis for the existence 
or subsistence: serve as the source of 
material or immaterial supply * * ." 
Webster's Third New International 
Dictionary. As the above list makes 
evident, the everyday meaning of 
"support" could range from activity that 
is merely facilitation or encouragement 
to activity wherein the actor assumes an 
ongoing responsibility and provides 
continuing assistance in order for the 
subsequent endeavor to be realized. 
Applying the dictionary definition of 
"support" in the context of the 
conformity rule, it is apparent that 
Federal actions that might be said to 

2 Tho genOllll definitioIlll section for part D of title 
I. section 171 (42 U.S.C. 7501), also dOM not define 
"support." 

'Chevron, U.S.A .. 1nc. v. Naturol Resourees 
Defense ColUlcil,1nc., 467 U.S. 837,842-3 (1984). 

• Of C0W38, sectioll 176(c)(1) abo prohibits 
Federal agencies from engaging in, providing 
fiwmcl81 usi3tance for, licensing or permitting, ot 
approving, such activities. 

"support" subsequent projects similarly 
could range from mere facilitation to 
continuing responsibility. The EPA does 
not believe that Congress intended the 
term "support in any way" to 
encompass each and every one of these 
separate definitions, including those 
where the relationship between the 
Federal agency's action and the 
subsequent activity is attenuated. Thus, 
EPA believes it is reasonable to select a 
definition of "support" that focuses on 
the extent to which the Federal agsncy 
has continuing program responsibilities, 
and whether it can practicably control 
emissicns from its own and other party 
activities. The exclusive definition 
requires Federal agencies to consider 
only those direct and indirect emissions 
over which, under their legal 
authorities. they can exercise and 
maintain practicable control and over 
which they have continuing program 
responsibilities. As noted previously, 
this approach is consistent with the 
purposes of section 176(c) of the Act. 
That section places certain prohibitions 
and responsibilities on Federal agencies. 
The EPA does not believe that Congress 
intended to extend the prohibitions and 
responsibilities to cases where, although 
licensing or approving action is a 
required initial step for a subsequent 
activity that causes emissions. the 
agency has no control over that 
subsequent activity, either because there 
is no continuing program responsibility 
or ability to practicably control. For that 
reason. EPA beHeves it is not reasonable 
to conclude that the Federal agency 
"supports" that later activity. within the 
meaning of section 176(c) of the Act. 

As implemented by this rule. section 
176(c) of the Act requires that a Federal 
agency ensure conformity with an 
approved state SIP for those air 
emissions that would be brought about 
by agency action, and that the agency 
can practicably control. and that are 
subject to a continuing progr8m 
.responsibility of that agency. A Federal 
agency has DO responsibility to attempt 
to limit emissions that do not meet 
those tests, or that'are outside the 
Federal agency's legal control. 
Moreover, neither section 176(c) aftha 
Act nor this regulation requires that a 
Federal agency attempt to "leverage" its 
legal authority to influence or control 
nonfederal activities that it cannot 
practicably control, or that are not 
subject to a continuing program 
responsibility, or that lie outside the 
agency's legal authority. 

For example, neither section 176(c) of 
the Act nor this regulation requires a 
Federal agency to withhold a Federal 
grant of financial assistance to a grant 
applicant that otherwise satisfies legal 
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requirements in order to obtain 
assurances from the applicant with 
respect to that applicant's activities that 
the agency cannot practicably control, 
or that are beyond the agency's 
continuing program responsibilities, or 
that fall outside the Federal agency's 
jurisdiction. 

As described in the proposal. 
development that is related to the 
Federal action only in a manner that 
provides daily services such as 
restaurants, schools. and banks and 
which are located off Federal property, 
may be considered incidental rather 
than indirect emissions. Such activities 
and emissions are expected to be small 
relative to other emissions from the 
Federal action and are difficult or 
impossible to precisely locate and 
quantify. Thus, an accurate air quality 
and/or emissions analysis is not 
possible. Therefore, emissions from the 
daily services activities should be 
considered incidental and would not be 
included as indirect emissions in the 
conformity analysis even under the 
inclus~ve definition. Under the 
exclusive definition, incidental 
emissions are generally not covered for 
the additional reason that they are 
generally not wider the Federal agency's 
control and continuing program 
responsibility. 

g. Exclusive definition-Federal role. 
The exclusiva definition isolates certain 
types of Federe1 actions where the role 
and responsibility of the Federal agency 
itselfis major. For example, in Federal 
construction projects such as buildings 
or laboratories, the Federal agency has 
substantial and continuing authority 
and responsibility to manage that 
activity. Thus, the Federal contract 
manager should also be responsible for 
assuring that the construction activities 
conform to the applicable SIP. 

By focusing on such major Federal 
actions, this approach'would not require 
a conformity analysis for CGrtain Federal 
actions that are necessary .lor, but 
incidental to, subsequent development 
by private parties. For example, the 
exclusive definition does not generally 
require that a COE fill permit needed for 
a relatively small part, portion, or phase 
of a twenty acre development on private 
land would somehow require the COE 
to evaluate all emissions from the 
construction. operation. and use of that 
larger development. 

The excluslve definition, in effect, 
includes an examination of the duties, 
continuing program responsibilities, 
and controls that 8 Federal agency can 
practicably implement. When the 
Federal agency owns or operates 8 
facility, Federal responsibility for the 
direct and indirect emissions from that 

facility is clear. However. farther down 
the spectrum of "assistance," where less 
and less Federal control and program 
responsibility may be found, a point is 
reached where the Federal agency 
should not have the same degree of 
responsibUity for assuring the 
conformity of subsequent privately 
generated emissions. especially the 
indirect emissions from that action. 

By controlling the direct and indirect 
emissions under the practicable control 
and continuing program responsibility 
of the Federal agency, the conformity 
rule assures that Federal agencies take 
appropriate and reasonable actions to 
sUjlPort the purpose of the SIP, to meet 
all specific SIP requirements. and to 
assure that the SIP is not undermined by 
Federal actions. The exclusive 
definition assures that Federal actions 
will meet the intent of section 176(c) 
and that States will retain the primary 
responsibility to attain and maintain the 
air quality standards. 

Iri support of the "exclusive" version, 
many Federal agencies have stated that 
it is unreasonable to withhold a 
conformity determination where it is 
impracticable for the Federal agency to 
remedy the situation. In such cases. they 
argue that the State and/or local 
jurisdictions should regulate the 
activities outside the Federal agency's 
jurisdiction. On the other hand, some 
commenters have BrgUed that reliance 
on State or local action to control these 
off-site activities could be viewed as 
requiring the State to amend the 
applicable SIP to conform to the Federal 
action, rather than a rule that requires ' 
the Federal action to conform to tha 
applicable SIP with respect to all 
subsequent emissions. For the reasons 
described above, EPA concludes that it 
would be umeasonable to interpret 
section 176(c) of the Act as requiring 
Federal agencies to tab responsibility 
for amissions that they cannot 
practicably control and for which they 
have no continuing program 
responsibility. 

The conclusion that the exclusive 
definition best fits with the balance that 
Congress established in the Act between 
Federe1 and Statenocal responsibility is 
supported by the Supreme Court's 
analysis in its 1989 decision in 
Robertson v. Methow Valley Citizens 
Council. 490 U.S. 332 (1989). In that 
case. the Court addressed the question," 
(w)hether the Forest Service may issue 
a special use permit for a recreational 
use of national forest land in the 
absence of a fully developed plan to 
mitigate environmental,harm." Id. at 
336. In that case, the imposition of such 
a mitigation plan was within the 
jurisdiction of State and local agencies, 

not the Forest Service. The Court held 
that the Forest Service's authority to 
issue the permit was not contingent 
upon the State and local agencies taking 
action. As the Court explained, "(i)n 
this case, the off-site effects on air 
quality and on the mule deer herd 
cannot be mitigated unless non-Federal 
government agencies take appropriate 
action. Since it is those state and local 
govarnmental bodies that ha1te 
jurisdiction over the area in which the 
adverse effects naed be addressed and 
sincl't they have the authority to mitigate 
them. it would be incongruous to 
conclude that the Forest Service has no 
power to act until the local agmcies 
have reached a final conclusion on what 
mitigation measures they consider 
necessary." Id. ai 352-53 (footnote 
omitted). For the same reasons, EPA has 
concluded that it would be 
"incongruous" to read section 176(c) of 
the Act as rendering the ability of 
Federal agencies to perform their 
congressionally· assigned missions 
contingent upon State and local 
agencies impDSing mitigation measures 
over activities that they and not the 
Federal agencies, can practicably 
control, and hava a continuing program 
responsibility to control Since the 
inclusive definition would, in many 
cases, require Federal agencies to 
withhold action unless and until a 
Statenocal agency imposes mitigation 
measures over activities that are outside 
the Federal agencies' control, the 
ineIusive definition would upset the 
balance between Federal and State1local 
responsibilities for achieving clean air, 
and would unjustifiably frustrate 
Federal agencies from performing their 
congrassionally~assigned statutory 
teS}lonsibilities. 

The person's activities that fall 
outside the Federal agency's continuing 
prograni responsibility to control are 
subject to control by State and local 
ragencies. In sum, expanding the Federal 
agencies' tesponsibilities to extend to 
emissions that are outside their 
continuing program respon~ibiUty to 
control (which the inclusive definition 
would have done) would upset the 
balance between Federal and statellocal 
roles that Congress established in the 
Act and would infringe on the air 
quality roles of the State or local8~CY. 

h.ltxclusive definition-examples. 
Exomplel: 

Assume that the FAA is considering 
approval of an airport expansion in a 
serious ozone nonattliinment area and 
that adjacent development of an 
industrial park is known to depend m 
the FAA approval. Assume: (1) The 
airport expansion would result in an 
increase in emissions of 50 tons/year of 

n 
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volatile organic compounds (VOC) due 
to vehicle llDd airport related emissions. 
and (2) assume that the adjacent 
industrial park would emit 200 tonsl 
yearofVOC. 

Under the exclusive definition. the 
FAA must show that the 50 tons/yoar of 
VOC from the airport related activities 
conforms to the SIP. The FAA. however. 
is not responsible for the 200 tons/year 
of VOC from the industrial park. The 
conformity rule provides several ways 
to show that the 50 tons/year of VOC 
conforms to the SIP: 

(1) The airport expansion is 
specifically included in the applicable 
SIP's attainment demonstration. 

(2) The SO tons are offset by 
I9ductions obtained elsewhere by the 
FAA, 

(3) The SO tons are determined to be 
consistent with the SIP emission budget 
by the State air quality agency. 

(4) The State commits to revise the 
SIP to accommodate the 50 tons. 

(5) The airport expansion is included 
in the conforming transportation plan. 
or 

(6) In some cases, it is demonstrated 
that them is no increase in emissions in 
a buildlno build scenario. (Note that 
project-specific model.j.ng for ozone is 
not generally considered an option 
since. as a technical matter. ozone 
models are not sufficiently precise to 
show such impacts unless the project is 
a large portion of the total area 
inventory.) 

Example 2: In another case. the same 
airport expansion might be in a CO or 
PM-10 nonattainment ama where a 
local scale modeling analysis is 
determined to be needed by the Slate 
agency primarily responsible for the 
S:{p. In such cases. the modeling 
analysis must consider emissions due to 
the airport activity and emissions due to 
any existing sources. including 
background concentrations. Emissions 
from the future industrial park would 
not. however. be required as part of the 
modeling analysis since svch emissions 
are not covered by the conformity rule. 

Example 3: A Federal action to lease 
land to a private developer does not in 
itselfhave any immediate direct or 
indirect air pollUtion emissions. The 
lease does, however. allow future 
activities by the private developer on 
the leased Federal land that could result 
in indirect air pollution emissions. This 
can be seen clearly in cases wheM the 
leasing action is accompanied by a 
description.of future activities that the 
developer plans to undertake on the 
leased Fe<ieralland which would msult 
in emissions and where the lease 
contains emission limits imposed on the 
U;>8 of the leased Federal land. Where 

the Federal agency bas the authority to 
impose lease conditions controlling 
futuro activities on the leased Federal 
land, these emissions mwrt be analymd 
in the conformity determination. 

Example 4: WheM a COE permit is 
needed to fill a wetland so that a 
shopping center can be built on the fill. 
generally speaking. the COE could not 
practicably maintain control over and 
would not have a continuing program 
responsibility to control indirect 
emissions from subsequent 
construction. operation. or use of that 
shopping center. Therefore. only those 
emissions from the equipment and 
motor vehicles used in the filling 
operation. support equipment. and 
emissions from movement of the fill 
material itself would be included in the 
analysis. H such emissions are below the 
de minimis levels described below for 
applicability purposes (section 51.853). 
no confonnity determination (section 
51.858) would be required for the 
issuance of the dredge and fill pennit. 

i. Exclusive definition-types of 
Federal actions covered. The following 
types of Federal actions, among others. 
are likely to be subject to conformity 
review under the exclusive definition. 
Some of these actions are likely to be 
above the de minimis levels. 
controllable currently by the Federal 
agency. and the Federal agency will 
maintain an ability to control the 
emissions in the future through 
oversight activities. 

(1) Prescribed burning activities by 
Federal agencies or on Federal lands: 
The burning is a:mducted by the Federal 
agency itself or is approved by the 
Federal agency. consistent with a 
Federal land management plan. and the 
Fe4eralland manager maintains an 
oversight role in either case. 

(2) Private actions taking place on 
Federal land under an approval. permit. 
or leasing agreement. such as mineral 
extraction. timber harvesting. or ski 
resort construction: A lease agreement. 
for example. may be subject to 
mitigation conditions as needed to show 
conformity and the Federal land 

. manager will maintain an oversight role. 
including the enforcement oflease 
agreements. The conditions needed to 
show confonnity would also be 
enforceable by the State and EPA 
through the SIP (as described elsewhare 
in this notice). 

(3) Direct emissions from COE permit 
actions: The COE will evaluate the 
direct emissions from the activity 
involving the discharge of dredged. or 
fill material. If these direct emissions 
were to exceed the de minjmis level. the 
COE has legal authority to impose 

permit conditions to control those 
emissions. 

(4) Wastewater treabnent plant 
construction or expansion actions: 
Construction projects funded by EPA 
may be conditioned so that the new 
treatment capacity conforms to growth 
assumptions in the SIP. The EPA 
maintains a continuing control authority 
sinev future expansion would need a 
new approval action. Enrlssions from 
this activity can be quantified and 
located only on a regional scale; they 
cannot be located in a precise manner 
and subject to a microscale analysis. 
Such emissions 819 nevertheless 
considmed I88S0nably foreseeable. if 
only on a regional scale. The SIP 
planning generally takes into account 
the growth limiting effects of 
wastewater treatment capacity and. 
thus. changes to the capacity must be 
shown to confurm to the SIP. This is an 
ar8a where Congress clearly desires a 
confonnity review. as evidenced by 
section 316 oftha Act.. 

(5) Federal construction projects such 
as buildings. labmatories. and IeS8l'Voirs 
on Federal land: Contracts to complete 
construction projects funded by GSA or 
other Federal agencies may be 
conditioned so that the new 
construction meets mitigation measures 
as needed to show conforinity. The 
Federal contract manager would 
maintain an oversight role to assure that 
all the contract agreements are met. 

(6) Project level minerals management 
leasing activities: The lease agreement 
may be structured as described in item 
babove. 

(7) New airports or airport expansion 
actions: C..rants to fund projects or 
apr roval by the FAA to build projf;lcts 
may be conditioned so that the new 
projects meet mitigation measures as 
needed to show conformity. Under 
F AA's funding statute. grants for nsw 
airports. new runwaYS. and major 
runway extensions must include such 
conditions. The grant conditions are 
enforceable through the grant 
agreements. FailUl9 of the airport 
owner/ope.tator to comply with grant 
conditions may result in suspension or 
termination of Federal assistance. 

(8) Actions taking place on Fede:tal 
lands or in Federal facilities: The 
Fedaralagency has and will maintain 
the ability to control emissions in many 
other activities. such as activities in 
National Parks. on militmy bases. and in 
Federal office huildings. 

j. Exclusive de/irtition-types of 
Federal actions not covered. The 
following types of Federal actions. 
among others. are not covered by the 
conformity rule undu the exclusive 
definition' approach. 
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(1) Activities associated with property 
disposal at military dOllW8 and 
realignment bases through sale or other 
tnmsfBr of title. This inc1udas 
tnmsactiOU8 whsra there is an 
enforceable contract for the sale or other 
tnmsfer of title that requires delivery of 
the deed pmmptly after the 
requirements of Comptebensive 
Environmental Response. Compensation 
and lJability Act (CERCLA) (oU U.S.c. 
9620(h)(3)) have bean met whether or 
not the PIOp'!rlf is oa::upjed before 
closing of title under the contract or a 
related instrument. In this ,.:ase, the 
military does not retain continuing 
authority to control emissions other 
than those associated with the CERCLA 
cleanup. 

(2) Leasing agreem8Dts associated 
with military base closure and 
realignment. where transfer of title is 
required to be conveyed upon 
satisfaction of the CERCLA 
requirements. and where the military 
service leases the property without 
retaining continuingeuthority to control 
the property except as necessary to 
assure satisfaction of CERCLA 
requirements. 

(3) Certain indireCt emissions related. 
to a roE permit fur the discharge of 
dredged or fill material. The indirect 
emissions from development activities . 
related to COE permit ections are not 
covered where such emissions ani not 
subject to the continuing ph:lgtBIIl 
tesponsibility of the COE, or cannot be 
practicably controlled by the COE. 

(4) NPDES permit actions: Many of 
these actions are taken under State mIes 
and. as such .. are not Federal actillDS. 
The issuance of the Federal permit has 
no direct emissions. but may have 
considerable indirect emissions from 
future development of ponnitled 
facilities. However. where EPA issues a 
NPDES permit, for example. to an 
industrial or housing development. the 
EPA does nol maintain an authority to 
control emissions from the development 
and. thus. the indirect emissions from 
the d8¥elopment are not subject to the 
conformity mIe. 

D. Indirect Emissions-Definition of 
"Caused By" 

1. Proposal 
Dmmgme~of~ingthe 

inclusive approach. the proposal offered 
examples of what emissions would be 
considered "caused by" a Federal . 
action. The proposal stated that 
inclusive indirect emissions that would 
be considered "caused by" the Federal 
action are those emissions from sources 
which are deptmdent upon the Federal 
action and would only be constructed 

and/or operated becauae of that Peciaral 
action. Such emiasiOO8 would iDcludlt 
emiuions from any an-aite or off-site 
support facUity which would not be 
constructed or ina8ase its emissions 
except as a result of the Federal action. 
The proposal stated that indirect 
emissions include emissiOQs from 
mobile SOUl"OI!IS that ate attracted to a 
facility. building. structure, or 
instaliaHon: for example. indirect 
emissions resulting from roads, puking 
facilities. nrtail. commeraal and . 
. industrial facilities. airports, maritime 
ports, sports centms. and oflice 
buildings. 

Wbere mobile 60UICIIS contribute 
indirect emissioos. the proposal noted 
that the Federal agency should attribute 
only those emissions that &18 caused by 
the Federal action. For example. not all 
the emissions from trips to and from a 
workplace or mtai1 sits are Iibly to be 
fully "caused" by the site itself. The 
road to and from the site. the origin and 
ultimate destination points oftha trip. 
and other factors can be used to 
detennine the portion of indirect 

. ~a'..asion~ caused by <he Fedem1 action. 

2. Cominent 
OnR commenter requested 

clarificatioo that EPA's intention is to 
u.;., e. "but for" test conc8ming indirect 
<mll~ .. ; .... ns cllused by a Federal action. 

~.Rasponse 

The EPA agrees with this comment. as 
discussed in the pmposal end includes 
a definition of "caused by" in the final 
mIe to addtess this concern. Since the 
term "caused by·' is used in bath the 
definitions of "direct emissions" and 
"inditect eDlissiaus:' the definition in 
the final rule also applies to both. 

As a result of EPA adopting the 
exclUSive approach. a Federal agency 
will need to address the "caused by" 
issue only with respect to those 
activities which the Fed8l8l agency 
controls. Therefore. many of the 
activities that would have been covered 
under the inclusive definition only by 
reason of the "caused by" requirement 
will not be covered under the exclusive 
definition due to lack of Federal agency 
control. This would be true genarally for 
the examples in the "proposal" 
discussion immediately above. which 
were offered in the context of the 
inclusive definition. 

E. Indirect Emissions-S{!Ctions 
110(a)(S}(AJ and 131 o/the Act 

1. Proposal 

Section 110(a)(S)(A) of the Act 
prohibitS the Administrator from 
requiring 8 State to adopt a genet81 

indirect &OUI'C8 rerisw ptogJlIW. SectiIV 
131 of the Act iDdi ..... thal1and use 
control authority I8IiIhs with the cllies 
and counties. As noIBd in the propos:al. 
thislaoguage couJd be iDterprited to 
restrict EPA'sll1llhmity to 191d8 
indirect emission- as put oHbe 
confurmity rule. However. fur.GI!dain 
federally asaj ... .,ed indirect 5OIIIC8S. 
soction 110(a)(5)(8) aftha J\.cl ~y 
allows thR Admini..,.,ar 10 PJOIDuJgate. 
implement. ad enfaxce indlred soun::e 
review pmsrams UDder secticm 110(c) of 
the Act. The EPA believes that this 
language in section ltD ofthe·AcI is 
CODSisbmt with the broad DMDcIP in 
section 116(c) ofdle Act to pmbibit 
Federal agencies from taking acIioD$ 
which .'suppart in any way" any 
activity which does not a:m.bm to aD 
applicable SIP. 

2.Comm.ent 
Several oommantms disagread with 

EPA's interpaetatioo. aDd arIPed that 
sections 110 and 131 ~bi6it EPA frum 
promulgating a nde. Such as tba March 
15. 1993 proposal. that amIrS iDdirect 
emissioni. Tbes&(DDI~ paiDt to 
the lea bistQry of the 1977 
ama»- to the Ad. whi£h added 
section 110(8)(5) and an eulia ftISion 
of section 116(c). as erickmce that 
Congress bas exp~ proJdhltad.JlPI. 
from seeking to teguIate prime 
dBv:eloPmaDt or land usa by Federal 
review of indirect sources. By rejecting 
effmts by EPA in tlutmid-t91lYs to 
restrict parking spaces uui ~ 
pl8COnsttudian ravifnIr ofpDIiDg 
structmes associatod mth indinlct 
SOU1C8S tbnrugh ~0Il. and by 
adopting the expliCit prohibition in 
section 1:10(8)(5). they ~ Congress 
claady intended that Fed.etal ~es 
not involve themselwsin GOtttioDing 
ind:imct sources or inl.erfariD& in local 
land use decisions. In addition. they 
find it significant that CongnIss did not 
revise or delate sectian l1Q(a){S} even 
when it added arguably strictar laagu.age 
to section 116(c} in 1990. M~eover .• to 
the extent that section ltO(.xS)(EIldoas 
permit Federal review of certain inditect 
so11l'C8S. these cmnm.enters contend that 
such review is restricted to "major"' 
faderally-assisted indirect soun:es and 
federally~WDed or operated indhect 
sources only. 

3. Response 
For the reasons described in the 

preamble to the ptOposal and as 
discussed above mgarding t' e incl~veI 

. exclusive isSue and farther below. EP.... -.. 
disagrees with these comments. '1be 
EPA has noted that section l1o{a)(S){B)· ,," 
expressly allows the Administrator to 
promulgate, implement. andenforee 
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indirect source review programs under 
sodion 1l0(c) for certain federally 
assisted indirect SOUICe$. However. the 
EPA also believes that section 176(c) 
provides independent authority for EPA 
to require SIP revisions concerning 
conformity requirements that include 
provisions addmssing indirect 
emissions I'8sulting from Federal 
actions. Such provisions ore necessaty 
to prevent Federal actions, as required 
by section 176(c)(I)(B), from causing or 
contributing to NAAQS violations. 

The EPA believes that the comments 
do not fully reflect the legislative 
history of the 1977 amendments to the 
Act regarding the congressional 
concems that prompted adoption of 
section 110(a)(S)(A). The congressional 
Conference Committee report does 
indeed discuss attempts by EPA to 
promulgate measurns controlling 
parking supply, but, unlike the 
commenters' statements, points out that 
these efforts came ~nly after the EPA 
Administrator had determined that all 
the SIP's submitted to meet the 1970 Act 
requirements had failed to ensure 
maintenance of the NAAQS, especially 
those for motor vehicle--related 
pollutants. Congress objected to EPA's 
proposed parking restrictions, not 
simply because they were intended to 
control indirect sources, but primarily 
because Congress believed it was a 
misdirected attempt to reduce motor 
vehicle traffic that only succeeded in 
shifting the air pollution control 
emphasis away from the major source of 
the problem, namely the cars 
themselves. 

(The EPA's) efforts based on indirect 
control of the use of automobiles through 
restrictions on parking lots. shopping centers 
and other indirect sourcos, rather than full 
and prompt controls for new autos. trow. 
buses. and moton;ycles are inherently 
inequitable. It transfers from the motor 
vehicle manufacturers to the public and to 
indirect source owners and operators the 
burden of protecting public health from 
dangerous vehicle emissions. H.R Rep. No. 
1975, 94th OJng .. 2d Sess. 221 (1976). 

So, while it is true that Congress 
sought to reverse these specific indirect 
source me8.Slli';;S and, thereby, reallocate 
the regulatory bmdens, it also 
acknowledged that even after new car 
emissions requiIements were adopted, 
additional control measures would be 
needed by many nonattainment areas if 
the NAAQS were to be attained and 
maintained, and such measures could 
include regulation of indirect sources. 
such as "new facilities which attract 
heavy automobile traffic." ld. at 222. 
Consequently, although Congress 
Kstricted the Administrator's authority 
to require States to adopt an indirect 

source review program, it purposely did 
not remove that authority completely. 
Again, as stated in the Conference 
report: "The Committee believes that its 
proposal meets the specifications * * * 
of an acceptable and workable program. 
It tightly restricts the Administrator's 
authority with respect to indirect 
sources by assuring that necessary 
review programs for non·federally 
assisted indirect sources will be 
designed and implemented by local and 
State governments." ld. at 227. And. as 
the report notes elsewhere: "Of course, 
the PlQhibitions on the Administrator's 
implementation and enforcement of a 
review program* * *are not applicable 
with respect to federally-owned or 
federally·assisted indirect sources." ld. 
at 224. Nothing in section 176(c), which 
is only concemed with federally· 
assisted actions, is inconsistent with 
this expression of Congress' intent with 
respect to section 110(a)(5). Moreover, 
the fact that the section 110(a)(5) 
prohibition and the requirement that 
Federal actions conform to the SIP 
under section 176(c) were both added 
when the Act was amended in 1977 
does nothing to further the commenters' 
argument since it supports EPA's 
position as well. Given the thorough 
and detailed consideration Congress 
expended when it limited EPA's 
authority to review indirect sources,' it 
would have been easy for Congress to 
add language in section 176(C) stating. 
for example. that the section 110(a)(5) 
restriction on indirect source review 
applied there also. Not only has 
Congress not limited this prevision, but 
on the two separate occasions it has 
addressed section 176(c) of the Act it 
has consistently stated the scope of the 
provision's coverage requires a 
determination of conformity for "any 
activity" that a Federal agency 
"supports in anyway." Indeed, EPA's 
view is consistent with the exception to 
the prohibition in section 110(a)(5) for 
federally·assisted, operated, or owned 
indirect sources, since S8(;tion 176(c) of 
the Act 6.ilplies only to actions 
supported or undertaken by Federal 
agencies. The EPA, therefore, concludes 
that the prohibition in section 110(a)(5) 
of the Act does not limit EPA's 
independent authority under section 
176(c) of the Act. 

The EPA also does not agree with the 
comment that the authority provided 
EPA under section 110(a)(S)(B) to 
control certain indirect sources is 
limited only to major indirect sources, 
such as the ones enumerated therein. 
The discussion in the legislative history 
strongly suggests that the use of the 
word "major" was not intended to 

denote a limitation on the type of 
indirect sources liP A may review_ 
Rathe:r. the term as used mertlly 
describes certain largtrSCllle, hence 
"major," projects of the type which, lila 
the ones listed. nonns.Jly qualify for 
Federal funding assistance. For 
example. the Conference Committee 
report states: "An exception to this 
[section 110(a)(5)) prohibition is made 
for major Federally funded public works 
projects such as highways and 
aUports .. .'. S. Rep. No. 16, Vol. 3, 
95th Cong., 2d Sass. 506 (1978). But 
other statements in the report show thai. 
EPA's review is not limited to sw:h 
projects only: ''The Administrator is 
prohibited from promulgating 
regulations relating to indirect source 
reviews except with respect to Fede.rally 
assisted highways, airports or other 
indirect sources assisted. owned or 
operated by the Federal government." 
ld. at 4382 (Vol. 5)(emphasis added). 

Moreover, the conformity rules 
regulate emissions, not local land use or 
zoning requirements. These rules do not 
infringe on the authority of local 
governments to control land use; rather. 
they restrain the ability of Fede:ral 
agencies to support projects that cause 
certain air quality problems. Nothing in 
these rules inhibits the ability of loci! 
governments to set their own 
requirements with respect to such 
projects. Thus the conformity rules are 
not inconsistent with section 131 of the 
Act. 

F. Indirect Emissions-Reasonably 
Foreseeable EIrussions 

1. Proposal 

As described in the preamble to the 
March 1S,1993 proposal, the indirect 
emissions that are "reasonably 
foreseeable" must be identified at the 
time the conformity determination is 
required. though this would include 
emissions that would occur later in time 
andl or at a place other than the action 
itself. The proposal stated that an 
agency is not requirnd to speculate or 
guess at potential future indirect 
emissions which are conceiVable but not 
identifiable. In addition, the proposal 
indicated that descriptions of emissions 
contained in documents such as 
employment and financial forecasts and 
NEP A documenm should be considered 
reasonably foreseeable emissions. 

As described in the proposal, certain 
types of Federal actions occur on the 
programmatic level rather than on a 
project level. and the specific air quality 
and emissions impacts associated with 
individual projects under such 
programs may not be known. In 
instances where a Federal action is on 
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ap~ticl8Velandit~ 
impossible to accurately locate and 
quantify emissions and. therefore. 
impossible to accurately complete the 
air quality and emissions analysis 
specified in § 51.858. such emissions 
should not be amsidered reasonably 
foreseeable. 

The proposal also stated that, for 
purp0SB8 of defining "indirect 
emissions." dovelopment that is related 
to the Federal action only in a manner 
that provides dally services such as 
restaurants and banks and which ore 
located off Federal pro~. may be 
considered incidental iather than 
indirect emissions under certain 
circumstances. In such cases, specific 
emissions from the dally services 
actiVities should be considered not 
reasonably foreseeable and not included 
as incfuect emissions in the conformity 
analysis. 

2. Comment 

The EPA received comments 
requesting clarification of the phrase 
"reasonably foreseeable emissions." 
Several commenters requested. EPA to 
incorporate a definition of this term in 
the rule. One commentar stated that 
EPA's definition of reasonably 
foreseeable emissions would require 
private developers to account for, 
assess. and if necessary, mitigate the 
impacts of completely unrelated 
projects developed by other private 
parties. The commenter also objected to 
certain environmental analyses that rely 
on worst-case assumptions and 
exaggerate the impacts due to possible. 
but unlikely. future growth scenarios 
and where it is impossible to assess 
local air ql.l8lity impacts. 

a.Response 

a. Documentation. 1n order to clarify 
the term, EPA has: (1) Added a 
definition of "reasonably foreseeable 
emissions" in the regulatory portion of 
the rule; (2) added the discussion below; 
and (3) listed certain Federal actions 
that are not considered reasonably 
foreseeable in § 51.85S(c)(S) and. 
therefore. exempt from conformity 
requirements. The definition is similar 
to the discussion in the proposal. 
however. there are some differences as 
described below: 

Reasonably Foreseeable Emissions are 
projected futwe indirect emissions that are 
identified Ilt the time the conformity 
determination is made: thel~tion of such 
emissions is. known and the emissions are 
quantifiabls. as described and documented 
by the Federal agency based on its own 
infannation and after reviewing any 
lnfmmation presented to the Federal agency. 

Unlike the proposal. the final 
definition doea not require 8 Federal 
asency to use all emissiona lIC8D8I'ios 
contained in Gnancial documents or 
environmental analyses. 1bat approach 

emUsions.1n such cues. the EPA 
believes that a conformity ~ is n. 
requinKl prior to the project level 
analysis. 

On the other lumd. where a 
coDfonnily ruview. such as a lease sale. 
t:an be and is mads OIl the p.rtJg!lDD I8Vld 
rather than the projecl1oveL sUhsaquent 
project Iewl actions which bDptm.mt 
the confmming pmgmm do not requQe 
new conlmmity mvisws.. This ap)JlOllCh 
is consistent with IanguIp in the 
preamble to tba proposaL For 
clariIication. EPA added this croncept in 
the final rule: § 51.8S3(c)(4) 8XIQIlpts 
actians tbatllW8ly implsme9l a 
decision to conduct or c:any out 8 
policy. plan. progmn. or project where 
the policy. plan. program. or project 
conforms. 

could not in many cases be 
implemented since the various 
documents contain quite different 
scenarios and a single document 
sometimes contains multiple emissions 
scenarios. In addition, some scenarios 
could be based on speculation. The 
definition does not require the use of 
worst-case 8JSUIIlptiDDB. unlikely 
growth scenarios. or analyses whete it is 
iblpossible to assess local air quality 
impacts. Further. under an exclusive 
definition, the conformity review may 
be covering. smaller set of indimct 
emissions than. for 8X8Dlple. the 
emissions scenarios contained in an 
environmental impact statement. (a) Elactric Power MarbtiDg 

The final rule mquIres the Federal Federal ectivities in the marbling of 
agency to review an of its own electric power are exempt from 
information and all information conformity r8view far s8varal J88S(II)S. 

presented to the Federal agency. In many cases. the rasultiDg eiDissions 
Selection and documentation of the from the use oftha eledric power 
relevant emissions scenarios for C8DDot be ~y located or 
conformity review is the respoIl$ibility quantified and. thus. are not reasonably 
of the Federal agency and should be foreseeable. 'lbe matbting agreements 
based on reasonable ~tions of would also be exempt since eu&taIllers 
future activity re$uJ.liug &om the, of the Federal agency could obtain 
Federal action. elecbic power from other public (n01' 

b. Actions not reasonably foreseeable. Federal) or private electric utilities 8\ 

In order to provide further clarification. if it were not provided by the Federal 
EPA listed SOQle Federal actions that are agency. Thus. emissions from these 
not considered rea.o:onably foreseeable in cuStomers are not "caused by'" the 
§ 51.85S(c)(3) and are. therefore. exempt Federal action because they would 
from conformity requirements. This list ' occur in the ahsenc::e of the Federal 
is intended to provide examples and is Ilction Further sIP's assume electric 
not intended to be a complete listing of power' will be ~vailable in future growth 
such acti~ti~. Additionally. actions for projections. Thus. the delivmy of 
which 81IllSSIOns cannot be acrurately electric power would not be 
quantified. such as the implementation inconsistent with the SIP. 
of trade. laws an? ~ort trade c. Unrelated projects. The definitions 
promotional activities. ore not of "reasonably fmeseeebJe emissions:' 
considered Je8SQnably foreseeable. As "indirect emissions (exclusiVQ) .. and 
discussed below. these actions include "caused by"' make it c10ar that ' 
p~ scale leasing .actio~ ~d "completely unrelated projects:' as 
?lectric power ~k~g actiVIties that stated by a commentsr, are not subject 
mvolvs ~ acqw&ltio~. sale. and to the applicability analysis. However. 
transmission of electric energy. where an air quality modeling analysis 
(1) F yam Level Leasing Actions is the basis of a conformity 

In ... t'ons suCh as outer continental detennination, the mo?~ analysis 
shelf bi8.f:9 sales. it will often be difficult sb?~d account for emlSSlODS due to 
or impossible to locate and quantify eXl:m~g SOutCilS together with?Jvered 
emissions early in the Federal agency enusslons from the Federal.acti~. 
review process. Thus. the emissions consistent with EPA modeling gwdance. 
may not be reasonably foreseeable. G. Indirect Emissions-Definition of 
Further, a conformity review is Fedeml Activity 
unnecessary at that time since the ' 
Federal agency must take future actions 1. Proposal 
related to the lease sale which are Although EPA included a definition 
subject to conformity review. That is. of "'Federa1action" in the proposal •• -
the exploration and development definition merely repeated 1angu.agf. 
actions at the project level would be from section 176(c} of the Act and din 
subject to conformity review prior to not clarify the meaning of the statutory 
any action that would actually result in language. The preamble to the proposal. 
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however. made it cIoar that EPA 
intended the concept to include future 
devulopment activities assoc::18l8d with a 
Federal actiDll" under either definition 
of Jndimct BJDissians. Undar the 
~1Q$:iY8 definition. EPA propoaed that 
oonsidmatian of such emiuians would 
be Umited to those future dovelopmBDt 
activities which the Federal agency 
oould control and would continuo to 
maintBin some authority to control 

2.Comment 

The building industry commented 
that under Atlantic Tennina/ Urban 
Renewal Area Cotdition v. New York 
City Depmtment 0/ EnvironmenmJ 
Protection. 705 F. SUPf' 988 (S.D.N.Y. 
1989). the definition 0 Federal activity 
should be limited to the immediate 
Federal action. in that case a 
Department of Commerce (OOC) grant 
for demolition. and should Dot include 
any subsequent activities eveD where 
they are faCilitated by the Federal 
action, in that case a subsequent 
housing development built on the site of 
tho demolition. Several commentars 
also requested that EPA clarify which 
activities ate covered under the 
confonnity rule. 

3. Response 

The EPA does not agree that Federal 
actions should always be interpreted so 
narrowly. The EPA acknowledges that 
the court in Atlantic Terminal indicated 
in dicta that. iJ;l that C8S8. the Federal 
activity under consideration should be 
limited to the demolition activity. 
However, that assessment was made in 
the context of a factual situation in 
which the subsequent development 
activity was being funded by a 
Department of Housing and Utban 
Development (HUD)b1ock. grant. The 
court based its decision on.tha 
unreasonable burden and duplicative 
efforts that would be placed on the 
Federal government should both DOC 
and HUD be required to analyze the 
same subsequent development. The 
court did not address the situation 
where only one Federal agency had 
jurisdiction ovsr a project, and was not 
presented with the statutory language 
nor legislative history concerning 
transportation activities under the 1990 
amendments to section 176(c) nor EPA's 
interpretation of Fedora! actions and 
indirect emissions (described below). 

If it were the case that through an 
agency's approval of a demolition grant 
an agency were able to practicably 
control construction of the housing 
development, and had continuing 
program. responsibility over such 
development. then EPA believes that the 
agency would have "supported" the 

housing d.evalopment by ID.8king the 
grmL For these reasons. EPA believes 
that a court specl6cally addressing the 
issue of the definition of Federal activity 
under such circumstances would not 
reach the 68DJe decision as in Atlantic 
Tenninal. 

In Older to clarify which activities are 
covered under the general confonnity 
rule. the 6naI rule incorporates changes 
in the definitions of "Indirect 
emissions" (discussed in section mG.) 
and "Federal action" (disawed below 
and in sectien IV .D.). The definition of 
"Federal action" is mvised by adding 
the followiDg 88IJlence to the end of the 
definition in the proposal: W1une the 
Federal action is a permit. liC8DS8. or 
ol:lulr approval for soma aspect of 8 
nonfadera1 undertaking. the relevant 
activity is the part. portion. or phase of 
the nonfedaraf untlertaking that requires 
the Federal permit, license. or approval. 
The fallowing examples illw;trate the 
meaning of the revised definition. 

Assume. for example. that the COE 
issues a pennit and that permitted fill 
activity reptesents o~e p~ of a latger 
nonfoderal undertaking; Ul., the 
construction of an office building by a 
nanfedmal entity. Under the conformity 
rule, the COE would be responsible for 
addmssing all emissions from that one 
phase of the overall office development 
undertaking that the OOE permits: Le., 
the fill activity at the wetland site. 
However, the OOE is not responsible for 
evaluating all emissions from later 
phases of the overall office development 
(the construction, operation, and use of 
the office building itself), because later 
phases generally are not within the 
COE's continuing program 
responsibility and generally cannot be 
practicably controlled by the COE. 

In another case, assume the Forest 
Service permits a ski resort and imposes 
conditions on the construction and 
operation of the ski resort. Also assume 
that housing development will occur . 
nearby but on privately-owned land. In 
this case. the conformity review might 
cover emissions due to construction and 
operation of the ski .resort since they are 
activities pennitted by the Forest 
Service. Emissions from the housing 
activities, however. would not generally 
be covered since the Forest Semce does 
not generally take actions covering the 
portion of tho overall development that 
is on privately-awned land and not 
subject to a Forest Service permit, 
license. or approve action. 

H. Applicability-Attainment Areas 

1. Proposal 

As discussed in the preamble. EPA 
proposed to interpret the statute such 

that the omfmmity rules apply only to 
nonattainJn8D.tllrea and those . 
9ttainment areas subject to the 
maintenance plans required by section 
115A of tho Act (58 FR l3841). 

2. Comment 

The EPA I8C8ived lILBDy cmnJD8J\ts 
which egreed with the proposal and 
many other comments stating that tlw 
statute should be read such that 
conformity raquUements would apply 
in all or portions of attainment and _ 
unclassified areas as wan. Similat 
comments W8J8 rec8ived arguiDg that 
conImmity should not apply in 
attainment areas. 

One C01DIDanm noted that 
devalopmant in attainmAJJt areas on the 
fringe of nonaltainmant areas is Iibly to 
increase the size of the nonattajoment 
1U88$. inCl88Singtbe impact on public 
health and well$re end necessitating 
more costly pollution control meesures 
to mtmfit somces.. The commenter also 
stated that developmont in onal 
attainment areas, even many miles away 
from wban QOD8ttainment areas. may 
delay timely attainment oftha NAAQS 
or emission milestones in 
nonattainmant areas. Another 
commenter cited an example of a 
confnnoity analysis in an attainment 
area which showed a Fedaml adian 
would cause a new violation of the 
NAAQS unless mitigation measures 
were implemented and/or planning 
provisions were revised. 
3. Response 

In the proposal.·EPA indicated that 
the statute was ambiguous with rB$p8d: 
to whether conformity applied only in 
nonattainment amas, or in attainment 
areas as well As noted above. EPA 
received significant public comment 
arguing that the statute should be read 
to apply confmmity also in attaimUent 
areas, based on the wording of Act 
section 176(c)(t) and the policy morit$ 
of such applicability. Similar comments 
wern received arguing that confonnity 
did not apply in attainment areas.. 

The EPA continues to believe that the 
statute is ambiguous. and that it 
provides EPA discretionary authority to 
apply these general confonnity 
procedures to both attainment and 
nonattainmant 8IeaS. The EPA plans to 
cany out a separate rulemaking 
proposing to apply general conformity 
procedures to certain attainment areas. 
The EPA sees strong policy reasons not 
to apply confonnity in all attainment 
areas. given the significrmtbutden 
associated with making conformity 
determinations relative to the risk of 
NAAQS violations in clean 1lMas. Thus, 
EPA believes that it would be 
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l'8UODable to propose applying 
conformity in attainment 8I88S for 
which air quality is close to 
nooattaiomant Iavala. for example at 85 
percent of nonattaimnent levela (see 
discussion below). 

The EPA intends to tab comment on 
the basic proposal to app~y confonnity 
in attainment ueas. The EPA will also 
seek oollUDBDf. on the specific 
application of cOnfmmity in certain 
categories of attainmant areas. 

Tliarefore, EPA iDtenda to issue in the 
near future a supplemental notice of 
proposed rulemakiDg dealiog with 
conformity requirements in attainmAnt 
areas.S 'The requirements of this final 
rule will apply only in nonattaimnent 
and m.aiJdeDance areas. as proposed. 

While EPA will solicit comments on 
other options, the supplemental notice 
of propOsed rulemakiDg OD gen8J81 
conformity will propose to require 
conformity detmninatioos only in the 
portion of attainment areas which have 
exceeded 85 percent oftha NAAQS. 
These areas wUl be identified by using 
the most recently available. quality­
assured. air quality data covering the 
period appropriate for making 
designatiollS of air quality status in 40 
CPR part 81. Federal activities in 
attainment areas below 85 percent of the 
NAAQS and 8I98Swhem representative 
monitoring data are not ava&ble would 
be exempt from the obligation to 
conduct 8 general conformity analysis 
based on the de minimis impact on air 
quality that would result for general 
conformity activities in such areas. 
Because the merit of exempting certain 
areas from conformity requirements will 
vary depending on the activities being 
regulated, the transportation conformity 
rule may propose different exemptions 
for applicabiUty of conformity 
reqwrements in attainment areas than 
those for genaral conformity. 

I. Applicability-De Miruinis Emission 
Levels 

1. Proposal 
The propOsed de minimis emission 

levels to be used for determining 
applicability of confonmty requirements 
were pollutant specific and varied 
aecoMing to the severity of the 
nonattainment 8I88. They ranged from 
0.6 tons/year (for lead) to 100 tons/y'ear 

$ For PM.I0. the areas which would be ,dchess&d 
ill the supplBIIIeDtail101ice are designated 
Nuoclasslfiahlll." The amendments to the 1990 Act 
desipated. areas III8IId.!lg ~ qualifications as 
nnna",inmmt for PM-tO by operatiQll of law. 
whfJe all other ___ dedgn.al8d ·mdassi6able. 
In !he futuJe. as 'pproJJriate. the Act pfOYides for 
additional "ncl,cpjR,W. UBU to bII mdeslgDated to 
attm!lmeDL Thit rule men to UG8II rededpalBd to 
alt,hmumt u ''mablteDC.ce anw." 

(for carbon monoxide) (§ 51.853). These leves!1CreUy were darlved from the 
"at ce levels" established for 
pftlCOnstruction review of modifications 
to existing malar statiOlW'J sources. The 
BignificanceleveJs were taken from the 
Act itself, where provided. or from 
EPA's J'88UI:at:iODB for SIP's (40 CPR part 
51) where the Act did Dot provide them. 
For ozone (VOC) and nitrogen oxides 
(N0a). a sliding scale was {J!Oposed. 

, ranging &om 10 tonsIyear (for extmne 
OZOne nonattainmeut areas) to 40 tons! 
year (for muginaland moderate ozone 
nonattainment areas).-

Most Federal actions result in little or 
no direct or indirect air emissions. The 
EPA intends such actions to be = under the de minimis levels 

, . ad in the rule and. thus. no 
fUrther analysis by the Federal agency is 
required to demonstrate that such 
dons conform. AdditionaUy. 
pe.ragraph (d) of § 51.853 allows a 
Fedeial agency to establish categories of 
actions which would be presumed to 
confono due to minimal air quality 
impact. These J::'visions are intended 
to 8SSUl8 that rules are not overly 
burdensome and Federal agendes 
would not spend undue time assessing 
actions that have little or no impact on 
air quality. Such actions include. for 
example. personnel a.ctions. cantinuing 
activities with no substantial, adverse 
change from previous conditions that 
are associated with an on-going program 
or operation (including certain permit 
renewal actions). and routine 
monitoring. 

2. Comments 
Several cominenters supported the 

concept of de minirtds levels as a means 
of focusing conformity requirements on 
those Federal actions with the potential 
to have significant air quality impacts. 
Many agreed with the de minimis levels 
proposed in the NPR. Some commentexs 
thought tbelevels should be lower so 
that more actions would be considered, 
while others wanted the de minimis 
levels to be raised to lessen the 
administrative burden on Federal 
agencies and avoid conformity 
requirements for smaller projects. A few 
commenters indicated that too many of 
their activities would be subject to a 

• The ~ significance level for Vex:: end No.. 
Mtahlished by the Act as _lIDded In 1990 ro.: an 
extreme OW!le DOll8.ttalnment Il'OIl ia zero (I.e.. any 
Increase iP emissions from. a modification of' 
major source ~ !lew $OIItt818v:\ew). The 10 
tom/year propoSed. for a COIll'omrlty renew 
threshold \¥IS chosen because EPA detBImillBd that 
a de minimI.!J level b !leeded. a zero threshold does 
!lot provide a de IJIiJWDiS level. ad _ with 
Qllli$Sions above 10 tont/yeat l1l\'I defuled as "major 
slatilllWY 10_" under title I. pert D. SIlbput 2 
of Ihe ACl. 

conformitY review baaed on the de 
minjmis cutoffs proposed in the NPR i1 
they were used with ths inclusive 
definition of indirect emissions. 

One cammenter stated that the 
proposed de minimis Jsvels are arbitrary 
8ruf capricious. Another cnmmflQter 
stated that there should be only 0Il$ de 
minimis level rather than the poUntant­
and classi1icalion~fic I8V'eIs 
propOS«ld. 

Several comments objected. to the 
provision that would autoomtically . 
lower the de minimis levels to that of 
the stationary source level established 
by the10cal air quality agency. Tbs 
commanters pointed out that certain air 
agencies have 8 zero thnshold level, 
which would not be appropriate for 
conformity. 

The EPA also received comments 
stating that the applicabiJity 
detemlinations for conformity would be 
overly buniensome because they could 

, be intmpNted to apply to even the 
SlDsJJest of Federal actions. Tbat is. the 
proposed rule could be int8rpl'8t8d to 
call for virtually all Fedmal actions. 
even purely administrative ones. to 
ID8b a positive confoJ:mi.ty 
determination before the agency is 
allowed to proceed with the action. 

Several commentars requested EPA f 
speci.6.cally list types of Federal adiom. 
that would be de minimis and. thus. 
exempt from the conformity revieW' 
requirements. 

3. Response 

Given the need. to choose a ~d 
basad on air quality criteria and 00.9 that 
avoids coverage of less significant 
projects, and in response to certain 
comments. the de minimis levels for 
conformity analyses in the final rule are 
based on theACl's major stationary 
S01llC9 definitions-not the significance 
levels as proposed-for the various 
pollutants. Use of the de miniJnjs levels 
assures that the ccuformity rule co~ 
only majOr Federal actions. Under the 
'major somce definition. for example. 
the levels for O%Olle would range from 
to tons/year (VOC or NOJ for an 
extreme ozone nonattainmE\llt area to 
tOO tons/year for marginal and moderate 
areas. not from to tons/year to 40 tons! 
year as proposed. In areas that am close 
to attainment. smaller projects. snob. as 
those that result in strip shopping 
centers. would not be subject to review. 
In areas with more severe air quality 
problems, such smaller projects would 
be subject to review. Larger projects. 
such as an airport expansion 01' the 
redevelopment of a military base. wow ... 
require a confonnily mview under all of 
these de minimis levels. 
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Tho de minimis level for lead is 25 
tons/year in the final rule. The 
deGnition of major stationary source for 
lead. is 100 tonsIyear. Relatively small 
increases in lead emissions. however 
(compared to other criteria pollutants) 
may tbIeawn the lead standard.; also. the 
level proposed for lead (0.6 tons/year) 
was proportionately much smaller than 
100 tons/year. ThefOfore. a 100 ton/year 
levelappear$ unprotoctive of the 
conformity raquiremenl The 25 toni 
year value is based on the source size 
in 40 CPR part 51 that triggers an 
attajnment demonstration mquiring 
dispersion modelli!g. 

1'ha de minjmis levels proposed were 
generally those used to define when 
modifications to existing stationary 
souroes require preconstruction review. 
It was pointed out to EPA in comments 
on the proposal that these thresholds 
would result in the need to perform a 
conformity analysis and detemrlnation 
for :dtA:' that constituted a 
"m . tion" to an existing source but 
not a "major" source in some cases. The 
EPA agrees that conformity applies 
more appropriately to "major" sources 
and after careful consideration has 
decided to revise its original proposal in 
the final rule to use the emissions levels 
that define a majorSOUlCfl. except as 
described above for lead. The definition 
of a major source under the amended 
Act is explained in more detail in the 
April 16. 1992 Fedenll Register in the 
RP A's General Preamble to TItle I (57 FR 
13498). Section 51.853(b)(3) of the rule 
has also been revised to remove the 
provision that would automatically 
lower the de minimis levels to that 
established for stationary sources by the 
local air quality agency. In keeping with 
its conclusion that only major sources 
should be subject to conformity review, 
EPA agrees that a zero emissions 
thteshold. as established by some local 
agencies. should not be required by this 
nile. 

Further. the EPA believes that Federal 
actions which are de minimis should 
not be required by this rule to m.aka an 
applicability analysis. A different 
interpretation could result in an 
extremely wasteful process which 
generates vast numbers of useless 
conformity statements. Paragraphs (e) 
(1) and (2) of § 51.853 are added to the 
final rule to provide that de minimis 

. actions are exempt .from the 
requiremsntsofthis rule. Therefore. it is 
not necessary for a Federal agency to 
document emissions levels for a de 
minimis action. Actions that a Federal 
agency recogni2:es as clearly de minimis. 
such as actions that do not cause an 
inaease in emisSions. do not require Ii 
positive conformity determination. 

Instead. such actions ere exempt from 
the rule as provided in § 51.853(c)(1). 

In order to illustrate and clarify that 
the de minimis levels exempt certain 
types of Federal actions. several de 
minimis exemptions are listed in 
§ 51.853(cJ(2). Thera ore too many 
Federal actions that are de minimis to 
completely list in either the rule or this 
p:reamble. In addition to the list in the 
rule. the EPA believes that the follOwing 
actions are illustrative of de minimis 
actions: 

(1) Routine mOnitoring and/or 
sampling of air. water. soils. effiuent. 
etc. 

(2) Air traffic control activities and 
adopting approacll. departure and 
enroute procedures for air opera.tions. 

(3) AcquisitiOnJ:lk~perties through 
fDA'Closure and s" means. 

(4) Assistance or subsidy for social 
services such as health care, day care. or 
nutrition services. as well as payments 
unde~ub1ic assistance. 

(5) DepoSit or account insurance for 
customers of financial institutions and 
flood insurance. 

(6) Routine installation and operation 
of aviation and maritime navigation 
aids. 

(7) Participating in "air shows" and 
"fly.-overs" by military aircraft. 

(8) EducatiOnal and informational 
programs and activities. 

(9) Advisory and consultative 
activities. such as legal counseling and 
repte¥tntation. . . 

(10) Construction of hiking trails. 
(11) Reganeration of an area to native 

tree Sfecies 
(12 Timber stand and/or habitat 

improvement activities which do not 
include the use of herbicides. prescribed 
fire or do not require more than one 
mile oflow standard road construction. 

As noted above. the provisions in 
§ 51.853(C) (or in § 51.853(dHe)) are not 
rebuttable presumptions and not subject 
to documentation since they are 
exemptions to the rule. The EPA 
believes that the nature of the 
exemptions listed in the role. ~en in 
context of the definitions of a Federal 
action and indirect Mlissions, which are 
limited. to those actions over which the 
Federal agency has a D.lntinuing 
program responsibility ,md can 
practicably control. renders these 
actions truly de minimis and therefore 
exempt from conformity requirements. 

The exemptions listed in § 51.853(d) 
are for actions that may be above the de 
minimis levels listed in § 51.853(b). The 
rationale for the exemptions listed in 
§ 5l.853(d)(1) for new source review 
(NSR) and prevention of significant 
deterioration (PSD) and § 51.853{d)(2) 
for emergencies is explained below. The 

activities lUted in § 51.853(d) (3) and (4) 
ore related to air quality and necessary 
environmental regulations and. 
therefore. EPA believes they should be 
exempt. The exemption for certain 
CERCLA activities is discussed in the 
following section. 

In contrast, the provisions of . 
§ 51.853(f) ore presumptions of 
confonnity that must be supported by 
documentation as provided in § 51.853. 
paragraphs (g) and (h) (which establish 
criteria and procedures for Federal 
agencies to develop additional 
categories of actions which would then 
be presumed to conform), and that they 
may be rebutted as provided in 
§ 51.8530)· 

J. Applicability-Exemptions and 
Presumptions of t]onformity 

1. Proposal 

In addition to Federal actions with de 
minimis emission levels that do not 
require conformity determinations, EPA 
identified several types of Federal 
actions where EPA believed that 
confonnity of sur:h activities or B 

portion of such activities can be 
ptesumed. The NPR provided several 
cases where conformity is presumed. 
(§ 51.853 (el and (d)). including the 
following: 

(1) Actions subject to preconstruction 
NSR or PSD programs under the Act; 

(2)Wastawater treatment works 
projects funded by the State Revolving 
Fund (SRF) under the Clean Water Act; 

(3) Superfund activities under the 
Comprehensive Environmental 
Response. Compensation and Liability 
Act (CERCLA); 

(4) Federal land transfers; and 
(5) National emergencies. 
The proposal indicated. that Federal 

actions identified under § 51.853. 
paragraph (el. are presumed to confonn 
because the required &if quality analyses 
that would be conducted under a 
conformity review must he completed to 
comply with other statutory 
requirements. That is. air quality 
8llalyses are required in the NSR 
programs under the Act and the 
applicable or relevant and appropril)te 
standards process under the CERCLA. 
The EPA believes these analyses ue 
adequate for pw-poses of confonnity. 

2. Comment 

A number of eommenters supported 
these provisions in the proposal. while 
others objected to them. Some 
commentars felt that the following 
actions s.hould be subject to confo:imity 
review or that the proposed. 
presumptions of confnrmity ware too 
vague and need greater clarification: 
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CERCLA actions. sewage treatment 
works projects funded under the Clean 
Water Act. and the Federal sale of land. 
Other commenters supported these 
presumptions and suggested many 
others. including procurement actions 
and projects with one-time only 
emissions. Some commenters also 
argued that EPA should establish 
exemptions for certain actions and 
presumptions for other actions. 

Some comment8lS recommended that. 
if a wastewater agency's proposed 
facUities. or other water management 
activities. are consistent with the 
applicable SIP population projections. 
then the indirect emissions attributable 
to the proposed facilities should be 
considered to conform. In such cases the 
indirect emissions would already be 
accounted for in the SIP through a 
growth management element 
(population forecasts) adopted in the 
SIP. 

3. Response 
a. General. As discussed in the 

previous section. EPA determined that 
certain actions should be 8Xemptfrom 
the rule and other actions should be 
presUIlled to conform. with the 
presumption being rebuttable. 
Paragraphs (cHD of § 51.853 have been 
reorganized to indicate which Federal 
actions are exempt and which are 
presumed to conform. 

b. Sources subject to NSR or PSD. 
Actions subject to review under the NSR 
or PSD programs are exempt under .the 
final rule. As explained in the NPR. 
such actions undergo procedures and 
criteria. including air quality analyses. 
equivalent to those required by the 
conformity rule. Thus. additional 
review under conformity is not 
necessary. 

c. Water management activities. A 
separate exemption or presumption of 
conformity for direct emissions from. 
water management activities is not 
needed wheJ9 the emissions exceed the 
de minimis levels as they would be 
subject to NSR or PSD and such 
emissions are exempt as described 
immediately above. Indirect 
emissions-end direct· emissions that 
are less than the de minimis levels for 
NSR or PSD-from water management 
activities are not covered under NSR or 
PSD and. therefore. are not exem'pt. 

The final rule is. however. reVlsod to 
deal with the uncertainty of indirect 
emissions that may result from water 
management activities. Generally. it will 
be unclear what type of growth will 
result from expanded water 
management activities. It will. thus. be 
very difficult to assess the air quality 
and emissions impact of specific water 

i 

management activities. NevertheleSB. 
such activities could have a substantial 
effect on the SIP and it can be 
determined if the emissions from such 
actions are consistent with the SIP by 
comparing the growth scenarios 
supporting the water management 
actions with the Rl'OWth scenario in the 
applicable SIP. Therefore. the final rule 
includes a provision in § 51.858((a)(5](v) 
which allows a positive conformity 
determination where the growth 
projections for the water management 
actions are consistent with and do not 
clearly exceed those used in the 
applicable SIP. Where the growth 
anticipated from a wastewater project is 
consistent with that accounted for in the 
applicable SIP. EPA believes that further 
an81ysis of the impacts of the indirect 
emissions of the wastewater project is 
unnecessary since all such emissions 
are already addressed by the SIP. 

The EPA agrees that the conformity 
rule provisions for wastewater treatment 
plants under the SRF should also extend 
to other water manasement activities 
such as drinking water treatment plants 
and water conveyances (e.g., j)ipelines 
and pumps). and the final rule reflects 
this concern. The term "regional water 
anellor wastewater projects" is defined 
and used (§ 51.858(a)(5)(v)) in the final 
rule to address the above concerns. 

d. Superfund projects under CERCLA. 
Under the exclusive definition of 
indirect emissions. superfund projects 
are unlikely to be covered since the 
Federal agency will not maintain 
authority over reuse activities on that 
land. The presumption of confotmity. 
thus. no lo~r is relevant for such 
actions and IS not contained in the final 
ntIe. 

The final rule is revised to incorporate 
the cb.anRes described below: 

The C£RCLA and related regulations 
require on-site remedial actions to meet. 
or obtain waivers from. applicable or 
relevant and appropriate requirements. 
SinlXl these requirements include NSR 
and PSD. and since Clean Air Act 
requirements have never been waived. 
the direct Ilmissions from on-site 
remedial actions would not violate the 
NAAQS because they are subject to NSR 
and PSD review. Therefore. these 
actions are exempt. _ 

The CERCLA and related regulations 
require off-site remedial actions to 
obtain Federal. State and local permits. 
Since this includes NSR and PSD. the 
direct emissions from off-site remedial 
actions would also not violate the 
NAAQS as described above. Therefore. 
these actions are exempt. 

Direct emissions from removal actions 
are exempted from other environmental 
requirenlents by section 121(d)(2) of 

CERCLA. and therefore we are 
exempting them from conformity 
review. The EPA's long-standhlg 
interpretation of the Superfund statute 
has been that actions nol specifically 
listed in section 121(d)(2) ofCERCLA do 
not have to comply with any other 
Federal environmental laws. Removal 
actions are exempt generally. although 
by regulation EPA IuLs required them to 
comply with the substantive 
reqWrE.ments of such laws to tha extent 
practicable. CERCLA allows EPA to . 
make the judgment that implementing a 
CERCLA response may outweigh the 
need to comply strictly with other 
environmental requirements. To be 
consistent with this interpretation. EPA 
is exampting such CERCLA removal 
actions from the conformity 
requirements in those situations where 
EPA determines that compliance is not 
E!:f"cable based on the urgency or 
. ted scope of the removaL 

e. Federcilland transfers. (1) PropQSal. 
The proposal stated that the sale of land 
from a .Federal agency was presumed to 
conform. § 51.853(d)(4). The EPA aIgUed 
that land sales do not "support" 
subsequent emissions activity since they 
do not specifically approve. authorize or 
permit that activity. Furthermore. it was 
pointed out that imposing conditions or 
land sales could restrict the ability of-

. State and local agencies to datermiJ:l", -
the land use for future activities which 
may follow in subsequent years. 

(2) Comments. Many COnlmentars 
objected to the presumption of 
conformity for Fedaralland transfers. 
Several groups indicated that Federal 
agencies must consider reasonably 
foreseeable use on the property to be 
transferred to ensure that moWn 
emisSions will not endanger air quality. 
It was pointed out that most Feder8l 
agency land sales are accompanied by 
NEPA review and it is. themfme. 
appropriata to require conformity . 
review for these actions. Specifically. it 
was said that EPA cannot argue that 
land sales do not cause subsequent 
emissions activities as a general matter. 
since it has almady been -lllustrated by 
the proposed sale of Pease Air Force 
Base for commercial airport and 
development use that specific reuse 
activities can be identified end 
facilitated b'y a Fedaralland transfer. 

On the other hand. support for the 
presumption of confmmity for Federal 
land transfers was provided by several 
commenters. The m/lin axguments 'W1iIlO 
put forth by the Department of Defense 
(DOD). specifically as it related to 
military base closures and long-teJ:m 
leases. It was indicated that militaTy 
departments do not "approve" reuse of 
the property. Th.e sale of property 
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removes the action from the province of 
"Federal action" and the Federal agency 
has no continuing authority to control 
the private entities' future activities. 
The DOD stated that. "Although (they] 
will analyze the impacts from 
reasonably fomseoal1le reuse proposals. 
the zoning of the property that allows 
the specific proposed reuse is 
detennined by the local zoning 
authority." Furthermore. they said: 

The purpose of the conformity requirement 
is to assure Fedtmllll8encies consult with 
state and local air quality districts to assure 
these regu1atoty authorities know about the 
. expected impacts of Federal decisionmaJdng 
and can include expected emissions in their 
SIP emission budget. In a closure and reuse 
scenario. the future development plans of the 
community reuse group are known. 
approved. and supported by the local air 
regulators. subject of course to the muse 
group meeting local air regulations for 
pennjts. mitigation. and so forth. When a 
community, working with local air 
tegu.lators, has decided it desires to 
implement an economic recovery plan with 
associated air emissions and will adjust its 
emission budget to allow for such a plan. the 
rationale for locking DoD into confonnjty 
limitations is absent. Reuse is DlOSt 
appropriately a local decision. rather than a 
Federal decision. with local authorities 
evaluating the type of growth they want or 
need and adjusting their SIP allocations for 
new growth accordingly. 

(3) Response. Under the exclusive 
definition of indirect emissions. Federal 
land transfers are unlikely to be covered 
since the Federal agency will not 
maintain authority over reuse activities 
on that land. Consequently. Federal 
land transfers are included in the 
regulatory list of actions that will not 
exceed the de mjnimjs levels and thus 
are exempt from the final conformity 
rules. 

f. Emergencies Wid tronsportation 
actions. (1) Proposal. Section 51.853, 
paragraph (d), proposed types of actions 
that would be presumed to conform 
(unless the Federal agency determines 
otherwise based on its own information 
or after reviewing any infonnation 
presented to the Federal agency). 
Section 51.853. paragraph (d)(1).listed 
"temporary Federal actions in response 
to national emergencies." The proposal 
noted that this provision would cover 
Federal activities which require 
extremely quick action on the part of the 
Federal agencies involved. Where the 
timing of such Federal activities makes 
it impossible to meet the requirements 
of this rule, EPA indicated that it would 
be appropriate to pnlsume conformity. 
Several examples are listed in the 
preamble to the proposal (58 FR 13843). 

(2) Comment. One commenter stated 
that transportation projects should be 

exempt. Other commenters 
19commended that a broader set of 
emergencies should be covered and that 
an exemption is appropriate for such 
actions. including responses to natural 
disasters such as hurricanes and 
earthquakes. 

(3) hesporue. As proposed. certain . 
transportation projects are exempt from 
this rule as specified in § 51.853(a). 
Those actions are subject to the 
~ortation conformity rule. 

The EPA agrees that immediate 
responses to natural disasters such as 
hurricanes. earthquakes and similar 
events such as responses to terrorist 
acts. civil unrest. or militaIy 
mobilizations should be exempt. The 
exemption is needed where a Federal 
agency cannot practicably complete a 
conformity analysis prior to taking 
actions in response to an emergency. 
Accordingly. a definition of 
"emergency" is contained in the final 
rule and the exemption is contained in 
§ 51.853(d)(2). Additional examples of 
emergencies that are exempt from this 
rule are: emergencies under CERCLA. 
immediate responses to the release or 
discharge of oU or hazardous material in 
accordance with approved Spill 
Prevention and Response Plans or Spill 
Contingency Plans which are consistent 
with the requirements of the National 
Contingency Plan. and response to life­
and property-threatening emergencies. 

The rule is clarified to state that this 
provision includes continuing actions 
which are. in effect. commenced 
immediately after the emergency is 
determined and ere not limited to 
"national" emergencies. This does not, 
however. include long-term Federal 
actions taken in response to such events 
unless, 8S required in § 51.853(e). the 
Federal agency makes a periodic 
detennination that the emergency 
conditions still exist. In such cases it 
would be impractical for the Federal 
emergency actions to be delayed so that 
a conformity determination could be 
made. For purposes of this rule. 
immediate responses are actions 
commenc:ed on the order of hours or 
days after the emergency is determined 
and long-term responses occur on the 
order of months or years thereafter. 

g. Procurement requests. (1) Proposal. 
The preamble to the proposed rules 
discussed the need for emissions 
associated with the Federal action to be 
"reasonably foreseeable" at the time the 
conformity determination is required 
(58 FR 13839) and stated that an agency 
is not required to speculate or guess at 
indirect emissions which are 
conceivable but not actually 
identifiable. The preamble also 
indicated (58 FR 13840) that where it is 

impossible to accurately locate and 
quantify emissions and therefore 
impossible to accurately complme the 
air quality analysis. such eJIlissions 
should not be considered "reasonably 
foreseeable." Further. the preamble 
stated that on-going programs or 
operations. such as certain permit 
renewal actions. that do not increase 
emissions over previous levels fall 
below the de minimis levels in the rule 
(58 FR 13842); that is. only emissions 
increases are counted toward the de 
minimis levels. 

(2) Comment. Several commenters 
recommended that procurement actions 
by a Federal agency should not be 
covered by the conformity rules and that 
the annual cost of conformity analyses 
for the total of all such actions could be 
greater than $100 million. The 
commenters Btgued that most 
procurement actions should be viewed 
as a separate categoJy ofFoderal activity 
for pwposes of an environmental 
analysis. Procurement actions would 
merely implement the decision to 
conduct or carryout a policy. plan. 
program or project. The environmental 
analysis and thus the conformity 
determination would be made on the 
decision to go forward with the program 
or project. not on the followoOn 
procurement action. 

(3) Response. The March 15. 1993 
proposal was silent on the application 
of conformity requirements to 
procurement actions. Many comments 
were received on procurements and 
generally indicated that procurements 
should be exempt from the final 
conformity rule. However. the EPA 
believes that certain procurement 
actions may constitute Federal actions 
under the general conformity 
provisions. It is impossible at this time 
to resolve competing concerns regarding 
which procurement actions should he 
covered and which should be exempt 
since the existing record. is inadequate. 
Therefore. the EPA will propose to 
cover certain procurements in a future 
rulemaking. 

As noted. EPA intends to issue an 
NPR regarding attainmant areas. The 
EPA intends to include in this proposal 
request for comment on exemptions fur 
certain procurmnent actions which it 
believes would fit the de minimis 
criteria or result in emissions which are 
not reasonably foreseeable. The EPA 
believes the vast majority of 
procurement actions would be de 
minimis or not reasonably foreseeable. 
Given the complexity ofFaderal 
procurement and the govermnent"s 
desire to streamline procurement 
activities as discussed in the National 

17:25 Nov 29, 1993 VIK08Ie 16-NOV.-93 At 150257 PO 00000 Filii 00019 Fnt 4701 Strnt 4100 E:\FR\FMIP3ONOO.f>T2 pIrIn04 



63232 Federal JlegiBter I Vol. 58, No. 228 I Tuesday. November 3D, 1993 I Rules and Regulations 

P91formance R.8View7. the EPA will seek 
comment on exemptions and the 
p'\'QC8SS for a.pplying conformity to 
procurement a.ctivities. 

h. Fugitive emissions. (J.) Proposal. 
Tha total of direct and indirect 
emissions must be included in the 
conformity enalyses. 

(2) Comment. Some commenters 
alleged that fugitive emissions can 
neither be reasonably quantified nor 
efficiently controlled. and therefore 
believed that projects that generate 
fugitive emissions should be exempt. 
They noted that "lgitive emissions 
generally are DDt considered under the 
Act under the tlSR program. 

(3) Response. Since fugitive emissions 
can cause violations of t6.e NAAQS and 
since there are many techniques 
available to control such emisSions. 
fugitive emissions are not exempt from 
the general conformity rules. The 
conformity rules consider the "lotal" 
emissions from a Federal action. Total 
consistency with the NSR program is 
not possible. in any avent. since that 
program also excludes mobile source 
emissions from consideration. whereas 
the general conformity rule requires that 
they be considered. 

j. Modeling. (l}Proposal. The rule 
proposed to exempt actions covered by 
new SOUIce review (paragraph (c)(l) of 
§51.853). 

(2) Comment. A commenter 
recommended that the rule exempt 
actions where the Federal agency 
performs an air quality analysis, for 
example. under State environmental 
statutory provisions. 

(3) Response. The NSR exemption is 
based on an air quality analysis and the 
prohibition of emissions or actions that 
would cause or contribute to a NAAQS 
violation. An air quality analysis is not 
adequate by itself to justify an 
exemption from the conformity rules 
since it does not ensure that actions 
would be prohibited. as necessary to 
prevent a NAAQS violation. 

j. Miscellaneous.(l} Proposal. The 
proposal specifically identifies very few 
activities that are presumed to conform. 
but establishes de minimis levels in 
§ 51.853(b}(l). Federal agencies 8l'e also 
allowed to establish by rulemaking 
specific categories of actions which 
would be presumed to conform. 

(2] Comment. Various comments were 
received which suggested adding 
exemptions to the rule. including: 

(1) Non-hub or general aviation 
airports. 

(2) Emergency generators. 

"'CreaJin8 .. IJOVamDml that wmb better .and 
mstaless." National Perfonn.anoe RaYiew. 1993. 

(3) Prescribed bums that follow Il 
State-approved smoke management 
plan. 

(4) Actions consistent with an 
agency's pollution prevention plan. 

(5) AU Federal actions for which 
agencies have established categorical 
exclusions under NEPA. 

(6) Projects that request section 7 
consultation for threatened ·and 
endangered species from the U.S. Fish 
and Wildlife Service. 

(7) Act TiUe V permits. 
(8) Federal actions where the agency 

does not make a determination within a 
3o-day time period. 

(3) Response. The EPA egrees with the 
intent of the commenters to avoid 
unnecessary confonnity analyses, 
especially where the air quality impact 
is libly to be very small. The final rule 
lists several examples of de minimis 
actions. However, rather than 
attempting to Jist individually all of the 
poteniial de minimis actions, EPA has 
established thatons/year de minimis 
levels. 

In addition. the final rule allows 
Federal agencies to establish their own 
presumptions of conformity through 
separate rulemaking actions. as 
proposed in § 51.853. This separate 
procedure :s necessary since 
exemptions under NEPA or other 
statutes may not be appropriate as 
exemptions from the Act. Thatis. 
section 176(c) does not specifically 
exempt any activities and. thus. a 
separate analysis is needed to show that 
any activity to be presumed to conform 
hIlS no air quality impacts. The final 
rule includes a proVision in §51.853. 
paragraph (g)(2), which allows a Federal 
agency to document that certain types of 
future actions would be de mjnimis; 
where similar actions have occurI9<l in 
recent years. that experience should be 
the basis for the needed documentation. 

A 3o-day timeframe is unlikely to be 
adequate to complete a conformity 
analysis in many cases. The EPA 
expects the conformity analysiS to be 
coupled with the NEP A analysis and. 
thus. not result in undue delays. 
Therefore. EPA is not providing any 
exemption for actions not completed 
within 30 days. 

k. Case-by-case reevaluation. (1) 
Proposal. Federal agencies are allowed 
to establish by rulemaking specific 
categories of actions wbich would be 
presumed to conform. However. on a 
case-by-case basis, an action that is 
presumed to conmnn would be subjact 
to a conformity determination where it 
is shown to the Federal agency that the 
particular action did not. in fact. 
conform. [§ 5t.853(hll. 

(Z) Comment. One comutenWf' 
suggested that the rule should provide 
a mechanism for addtessing cases where 
data generated from other sources. such 
as NEP A. indicates that the proposed 
Federal activity could result in a 
violation of the NAAQS: in such cases 
conformity cannot be presumed and 
further analysis should be required. 

(3) Response. Tha EPA agrees that a 
category ofFedera1 activity may be 
properly presumed to confmm. but 
exceptions might be disoovenJd where 
individual projects within the category 
should be subject to e confonnity 
analysis. Section 51.853, paragraph ol. 
in the final rule. therefore. allows the 
presumption to be rebutted. 

e. Resec .. r::h activftjes. (1) Proposal. 
The proposal identified research 
. activities, where no environmental 
detriment is incmred. as actions that 
would be presumed to conform 
[§ 51.853(d)(2)]. 

(2) Comment. One commenter: 
indicated that an enviromnental agency 
would be best suited to determine 
where an action would have no 
environmental detriment. 

(3) Response. The EPA agrees and has 
revised the provision so that the final 
rule leaves the determination of 
environmental detriment to the State 
agency primarily responsibla for the 
applicable SlP. The EPA also believes 
that this change provides adequate 
assurance that there will be no adverse 
air quality impact and. thus. the 
provision is an exemption under the 
final rule. 

K. Applicability-Calcu1ation 
1. Proposal 

In some cases. a Fedem.l action may 
include several direct and indirect 
emission sources. only some of which 
are covered under § 51.85.3, pamgraph 
(e). The preambletotheproFl 
indicated that the applicability 
calculation should include emissions 
that are presumed to conform (58 FR 
13843). although the determination 
analysis should not. 

2.Comment 

A commenter objected to the 
preamble language. indicating that any 
emissions that ere presumed to conItmn 
should not be part of the applicability 
calculation. 

3. Response 

The EPA agrees that the approach 
suggested by the cmnmanter is tho m r 

logical approach. It is inappropriate 
. include for applicability pmposes 
emissions as to which no conformity 
determination is required. Therefore, 

'U ..... . 
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the final rulo providos that emissions 
that are exempt or presumed to conform 
are not part of the definition of "total of 
direct and indirect: emissions" and, thus 
are not required to be part of the 
applicability or determination analyses. 

The final rule requires the inclusion 
of the total direct and indirect emissions 
in the applicability (§ 51.853) and 
conformity (§ 51.858) determinations. 
except the portion of emissions which 
are exempt or presumed to conform 
under § 51.853. For example. assume 
that a Federal action includes 
construction of a new industrial boiler 
(whose emissions are subject to 
preconstruction review and. thus. 
exempt) and a separate office building. 
and assume further that direct emissions 
from the boiler exceed the de minimis 
levels in § 51.853. but the direct and 
indirect emissions from the office 
building alone are less than the de 
minimis levels. In that case. the action. 
as a whole. would not exceed the de 
minimis levels and. therefore. would 
not need a conformity determination. 

£. Reporting Requirements 
l.Propusal 

The proposed rule contains 
requirements for a Federal agency to 
notify EPA and the State and local air 
quality agencies of draft and final 
conformity determinations. 

2. Comment 

The EPA received comments 
suggesting that additional. early 
notification should be required. 
including notification of the 
Metropolitan Planning Organization 
(MPO) and affected Federal Land 
Manager (FLM). 

3. Response 

The proposal required notification of 
the State and local air agencies since 
their expertise should be sought when 
interpretation of the SIP is needed. The 
final rule also requires notification of 
the MPO and affected FLM·s. The MPO 
needs to be involved and consulted 
where planning as.sumptions are at 
issue. Although tho conformity 
determination is a Federal 
responsibility, the State and local 
agencies must. in some cases. provide 
important information. For example. the 
Federal agency would need to consult 
with the State andlor local agency to 
determine the status of an area's 
emissions budget or population 
projections. Therefore. the final rule 
includes these requirements. 

In addition. Class I areas can be 
seriously uffected by air emissions. It is 
therefore important that FLM's be able 

i. 

to be part of the decision-making 
process for Federal actions that have the 
potential to impact land under their 
jurisdiction. Consequently. § 51.855 was 
amended to require a Federal agency : 
taking a Federal action that requires a 
conformity determination and that is 
within 100 km of a Class I area to 
consult with the affected FLM when the 
Federal action is proposed and to notify 
the FLM within 30 days of the draft 
conformity determination and-again 
within 30 days of the final conformity 
determination. This 30-day timeframe is 
also consistent with the timeframe in 
the public participation requirements of 
the rule. as described in the following 
discussion. 

M. Public Participation 
1. Proposal 

Under the proposed rule. Federal 
agencies making conformity 
determinations would be required to 
provide 45 days for written public 
comment prior to taking any formal 
action on a draft detennination 
(§ 51.856). This period may be 
concurrent with any other public 
involvemont. such as occurs in the 
NEPA process or as otherwise required 
by the Administrative Procedure Act 
(APA), where applicable. 

In procedures that might extend 
beyond the usual NEP A process. 
conformity to a SIP must specifically 
involve the appropriate EPA Regional 
Office(s). State and local air quality 
agencies. The Federal agency must make 
available for review to all interested 
parties the draft determination and 
supporting materials which describe the 
analytical methods and conclusions 
relied upon in making the 
determination. The agency should 
provide. upon request. a description of 
significant assumptions. ,the souree of 
data and assumptions not generated by 
the sponsoring agency. and a 
reconciliation of the estimates of 
population. employment. travel. and 
congestion with those currently in use 
in the air quality planning process. 

2. Comment 

The EPA received a wide range of 
comments on public participation. 
Many supported the EPA proposal. 
Some conunenters thought that general 
conformity determinations should 
require rulemaking actions and 
notification in the Federal Register. 
Others felt that no public participation 
is necessary. It was also suggested that 
each Federal agency should define its 
own public participation requirements. 
One commenter wanted the general 
con(onnity rule to follow the public 

participation requirements outlinad in 
the new transportation statute. Some 
commenters wanted to expand the 
requirements for public announcement 
of Federal agency determinations and a 
longer public comment period. while 
others wanted these requirements 
further restricted. It was pointed out 
that the 45-day comment period was 
inconsistent with the statutory 
requirements for shorter public 
comment periods of a number of Federal 
agencies. 

Certain commenters asked EPA to 
clarify where the prominent 
advertisement is to be made. Another 
comment suggested that the 
advertisement should be in a "daily 
newspaper of general circulation." 

Comments were also received 
suggesting that the State and local air 
agencies should have a concurrence r:ole 
in the conformity analysis. 

Several comments recommended that 
the NEP A requirements for public 
participation should be met at the same 
time as the conformity requirements in 
order to streamline the process and 
reduce any time and resource burdens. 

3. Response 

The final rule is revised somewhat to 
clarify the requirements of § 51.856 and 
to adjust the public comment period. A 
Federal agency is not required to 
maintain mailing lists and make 
information automatically available to 
those requesting tobe on the list. Such 
a requirement could be unduly 
burdensome and unnecessary since 
those on the list would not necessarily 
review all the material automatically 
supplied. Thus. the rule requires only 
that the Federal agency respond to an 
information request which is related to 
a specific action. If informa~on is 
requested of the Fedeml agency. it 
should be provided in a timely manner. 
The rule does not prohibit a Fedeml 
agoocy from voluntarily maintaining 
and responding to a mailing list. 

In addition. the final rule is changed 
from the proposal to specify that 
information must be made availa.ble 
only in the case ofa conformity 
detennination under § 51.858. As 
described in the discussion on de 
minimis levels elsewhere in this 
preamble. no documentation is required 
by this rule for de minirirls 
determinations under § 51.853 in order 
to avoid unreasonable administrative 
burdens on the Fedetal agencies. -This 
approach is also consistent with the 
requirements in § 51.855 in the 
proposed and final rules which apply 
the reporting requirements only to 
conformity datemrlnations under .... 
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§ 51.858. not to applicability analyses 
under § 51.853. 

The procedures in the final rule 
provide 30·day opportunities for public 
participation at two points in the 
.decision~making process: Where a draft 
conformity determination is being made 
and where a final conformity 
determination Was made. These 
procedures allow the public the 
opportunity to examine information 
used in the applicability calculations 
and draft conformity determination. to 
question the draft determination. to 
review others' comments. and. after the 
final determination, to use legal means. 
if necessary. to inOueDee the project. 
The change in the comment period from 
45 to 30 days was made to comply with 
other specific statutory requirements for 
public comment that other Federal 
agencies must comply with. This change 
is consistent with the comment period 
provided for by NEP A (40 CFR 
1507.3(d)). _ 

The EPA believes this approach 
provides the most effective balance 
between the Act's (section 127) and 
AP A's requirements for public 
notification and participation and the 
need to av()id procedures that are 
unnecessarily costly, tim~onsuming 
and burdensome to the Federal agencies 
affected. The EPA is authorized to 
establish public participation 
requirements under sections 
176(c)(4)(B) and 301(a)(1) of the Act. 
and 30 deys notice is a reasonable 
requirement. Since the Act does not 
require conformity determinations to be 
formal rulemaking actions, formal 
rulemaking is not required by this rule 
unless separately required under the 
APA. 

The EPA does not agree that the State 
and local air agencies should have a 
concurrence role in the conformity 
analysis. Saction 116(c) of the Act does 
not give EPA the authority to require 
such concurrence. 

The EPA agrees that Federal agencies 
should consider meeting the conformity 
public participation requirements.8t the 
same time as the NEP A requirements. 
The final rule allows the concurrent 
process. However, in some cases, a 
Federal agency may have valid reasons 
to use different procedures; thus. the 
rule does not require a concurrent 
process. Further. in many cases, a NEP A 
analysis may not include a public 
participation process; therefore. the 
flexibility is clearly needed. 

The EPA agrees that the prominent 
advertisement should be made in a local 
daily newspe~r of general circulation. 
The rule includes this clarification 
l§St.856). 

N. Emissions Budget 

1. Proposal 

Paragraph (a)(5)(i) provides that a 
Federal action conforms with the air 
quality criteria where emissions from 
the action. together with all other 
emissions in the attainment or 
nonattainment area. would not exceed 
the emissions budget contained in the 
applicable SIP. The SIP's are intended 
to accommodate growth. and where 8 
project is demonstrated to conform to 
the approved air plan. the associated 
growth in emissions is appropriate. In 
order to determine the status of the 
emissions budget at any time. an 
accounting system is needed to track the 
many factors included in the total 
emissions over an area or subarea. The 
tracking needs to be consistent with the 
State's reasonable further progress (RFP) 
tracking and needs to account for source 
compliance with SIP limits, changes in 
emissions due to growth and other 
operational changes from minor and 
major new stationary sources. and 
emissions due to other ecoriomic 
growth. Paragraph (a)(5)(i) of § 51.858 
allows a Federal agency to rely on a 
certification that the Federal action is 
oonsistent with the emissions budget. 
The certification may only be made by 
the State agency primarily responsible 
for developing and implementing the 
applicable SIP. That State agency could 
determine that emissions from a Federal 
action would not excEKId the emissions 
budget specified in the applicable SU'. 

2. Comment 

A commenter suggested that EPA 
clarify which State agency is 
responsible for tho applicable SIP and 
determines consistency with the SIP 
emission budget. One comment 
suggested that the Federal agency 
l'9CJuest a determination from the MFO 
and local air agency regarding the effect 
on the emission budget. Another 
commenter stated that under § 51.858. 
the State agency responsible for the 
applicable SIP must determine. in each 
case, whether emissions associated with 
the Federal action are within the 
emissions budget specified in the air 
VIan. The commenter was concemed 
that this creates an unmanageable 
system whereby State agencies not 
otherwise involved with the project or 
the conformity assessment itself will be 
required to become familiar with the 
action at a late stage in the process. 
causing delays and confusion. One 
commenter suggested that EPA should 
assist States in making this 
determination. 

3. Resp()nse 

For the purpose of this rule. the State, 
regional or local agency. or combination 
of agencies, that is responsible for 
developing the attainment 
demonstration and tracking RFP is the 
entity that can certify consistency of 
Federal actions with the SIP emissions 
budget. unless some other agencyl 
agencies is/are designated by the 
Governor of the State. Other agencies. 
including EPA. may not have sufficient 
information to make this determination. 
In addition. to assure that the State 
determination is well founded and that 
the public has an oppmtunity to review 
that determination, § 51.858(a)(5)(i)(A) 
requires the c;late to document its 
determination. 

The conformity rules do not require 
the State to determine in each case 
whether emissions associated with a 
Federal action are within the emissions 
budget. This is an option that may be 
used by the Federa1and the State 
agencies. The State agency is. however. 
required to be notified of any 
conformity determinations and. thus. 
could be expected to be familiar with 
the action. 

The EPA also clarified the definition 
of emission budgets in the final rule. 
The EPA will issue further guidance 
regarding emission budgets in the near 
future. An emissions budget does not 
exist in ell nonattainment areas. In 
many cases, however, the SIP 
attainment and maintenance 
demonstrations and/or RFP plans will 
be revised or established in the near 
future. consistent with the amended Act 
requirements. In these SIP provisions. 
emissions budgets will be established 
and may be used to determine 
conformity. as provided in the final 
rule. 

O. Mitigation Measures 

1. Proposal 

If an action does not initially conform 
with the applicable SIP, then a plan for 
mitigation or for finding emissions 
offsets could be pursued. Emissions 
offsets are appropriate where an action 
(with or without mitigation measut'8S) 
still results in emissions that do not 
othetwise conform to an applicable SIP. 
Mitigation measures. in contrast. reduce 
the potential impact of an action so that 
the action would result in fewer 
emissions. Assuming implementation of 
the mitigation measures. the conformity 
analysis (i.e .• consistency with the 
emissions budget. oJr quality modelh 
emission milestones. etc.) would 
consider a smaller amount of emissions 
associated with the action. 

-Ai 
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Any moosUl9S that 8l'8 assumed to 
mitigate air quality impacts must be 
identified and the process for 
implementation and enforcement of 
such measures must be described. 
Under the proposal. it was indicat.ed 
that if the Federal agency. other 
governmental agency • or private sponsor 
of the project failed to implement the 
mitigation measures committed to and 
found necessary in the conformity 
determination. then the conformity 
determination automatically became 
invalid and resulted in the revocation of 
all permits. approvals. and licenses 
originally supported by that conformity 
determination. This revocation would 
result in the need for a new conformity 
determination. 

Mitigation measures should generally 
be included by the Federal agency in 
enforceable documents such as permit 
conditions. Mitigation measures may 
need to be revised due to unforeseen 
circumstances that may arise as the 
action and/or related activity is 
completed. Where the revised 
mitigation measures are subject to 
public review and it is demonstrated 
that the revised measures continue to 
support the conformity detennination. 
such revision would be acceptable. 

The proposal indicated that States 
may choose to make mitigation 
measures committed to by a project 
sponsor as part of a conformity 
determination automatically enforceable 
through the SIP. One possible 
mechanism for incorporating mitigation 
measures into the SIP is for States to 
include a generic provision in their 
conformity SIP's adopting in advance 
and incorporating by reference the 
mitigation measures identified as 
necessary for making a conformity 
determination. 

2. Comments 
One commenter stated that the 

automatic revocation of the conformity 
determination is not an enforceable 
mechanism and injects too much 
uncertainty into the overall program. 

Another commenter recommended 
that minor changes in mitigation· 
measures which do not increase 
emissions should not need public 
comment. 

Several comments suggested that 
SIP's should be required to include a 
generic enforcement provision. similar 
to other permit programs. Such a 
provision could make enforceable any 
conditions made pursuant to the SIP 
conformity rule and needed to show an 
action conforms. 

A comment raised the concern that 
direct enforcement against non-Federal 
parties could violate the prohibition 

against indirect source review programs 
in section 110(a)(5). 

One commenter stated that local air 
agencies could provide the Federal 
agency with suggested mitigation 
measures to offset the project related 
emissions. 

Another commenter suggested that 8 

community. working with local air 
agencies. could decide to adjust its 
emission budget to allow for a specific 
Federal action. 

3. Response 
The EPA agrees that automatic 

revocation is not an appropriate or 
enforceable mechanism. Therefore. the 
proposed § 51.B60(e) does not appear in 
the final rule. Second. EPA agrees that 
a generic enforcement provision in the 
SIP is needed for mitigation agreements. 
Therefore. the final rule includes the 
requirements in § 51.860 (bHI) which 
indicate that States must adopt a generic 
enforcement provision which will make 
any agreements. including mitigation 
measures. necessary for a conformity 
determination both State and federally 
enforceable. Section 51.860(a) is also 
revised to indicate that a funding 
commitment is not needed in all cases. 

The final rule includes the provision 
in § 51.860(b) of the proposal which 
requites any licenses. permits or 
approvals of the action to be 
conditioned on the governmental or 
private entity meeting the mitigation 
me8BUI'eS necessary for the conformity 
determination. This·provision is 
renumbered in the final rule as 
§ 51.860(d). 

In addition to requiring in § 51.860(b} 
and (d) that written commitments and 
conditions to mitigation measures be 
obtained from project sponsors prior to 
making a positive conformity 
determination. § 51.860(c) and (I) of the 
final rule require that project· sponsors 
comply with such commitments and 
conditions once made. Consistent with 
these provisions. § 51.858(d) provides 
that the analysis. which results in a 
conformity determination or identifies 
mitigation necessary for a conformity 
determination. must be completed 
before the conformity determination is 
made. Pursuant to these final rules 
issued under Title I of the Act, EPA can 
enforce.mitigation commitments and 
conditions directly against project 
sponsors under section 113 of the Act. 
which authorizes EPA to enforce the 
provisions of rules promulgated under 
the Act. 

As provided in § 51.860(g), once a 
State revises its SIP to adopt the Federal 
general conformity rule and EPA 
approves that revision. then any 
agreements or commitments. including 

mitigation measures. necessary for a 
conformity determination will be both 
State and federally enforceable. In 
addition. after EPA approves that SIP 
revision. citizens can enforce against 
responsible parties for violations of SIP 
requirements under section 304 of the 
Act.s 

The concern was raised to EPA that 
direct enforcement against non-Federal 
parties could violate the prohibition 
against indirect source review programs 
in section 110(a)(5). However. EPA . 
concludes that this prohibition is not 
relevant to the requirement that project 
sponsors comply with mitigation 
commitments. The EPA is not 
promulgating a generally applicable 
requirement for review of all indirect 
sources. Rather. EPA is enabling Federal 
agencies to make positive confolDlity 
detenninations under section 116(1;) 
based on voluntary commitments by 
project sponsors to complete mitigation 
measures. Project sponsors ue not 
obligated to make such commitments. 
Where they volunteer to do so to 
facilitate Federal conformity 
determinations. EPA is requiring them 
to live up to such commibnents. 
Without such a requirement, EPA could 
not allow positive conformity 
determinations based on mitigation 
measures prior to actual construction of 
mitigation measures. 

Tlie EPA does not agree certain 
changes in mitigation measures should 
avoid the public participation 
requirements. The determination that a 
change is a "minor" change or the 
calculation that there is no emissions 
increase may be subject to considerable 
judgment. As such there is a need for 
public participation. Section 51.860(e) 
reflects this provision. 

As mentioned previously and as 
provided in § 51.858[a)[5)(i) of the final 
rule. EPA agrees that the State and local 
air agencies can play an important :role 
in the conformity process. These 
agencies can provide the Federal agency 
with suggested mitigation measures to 
offset the project related emissions. The 
Federal agencies can take such a list and 
work with the local planning and 
regulatory agencies to effect necessary 
emissions reductions. 

8CUmmtly. the spatlSOIS "f any projects which 
are subject to Fedem1 programs identified in thE! 
SIP. e.g .• NSR permits and PSD requimnents. aIe 

subject to State and Fedural BDfotcamentlldions if 
applicable procedums and pannil conditions BI9 

Dot follawed.l'l9lect sponsors of Fedllt8l adilm$ 
requiting a tonfumrlty det.llnllinll.lion wU1 bit 
subject to siiDilar ~ent 1CIi0Il$ if they fall to 
implement mitiplian 1nBUUl9S pmso;ribed 'by the 
approved SIP rerisian. Enfl'll:ellGbillty throu&h the 
SIP will apply to ell pertias who agnQ to mitigatu 
dinIct and indinlct QlDissiODS as.soc:iatuchrith II 
FedeJ:tll action for a confatmity datennination. 
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In addition. EPA agrees that a Federal 
action should proceed where the State 
andlor local air agencies decide to 
revise the SIP to accommodate the 
action. As provided in § 51.858(0)(5)(0 
of the final rule. EPA agrees that a 
mechanism is needed to allow the 
action to proceed under certain 
circumstances. This approach is 
consistent with the congressional desire 
to assure that State plans am not 
undermined by Feden! actions; thus. 
whaM the State voluntarily commits to 
revise its SU' so that a Federal action 
confonns. that action would not 
undermine the State's decision-making 
ability and should be allowed to 
conform. The Stale may make a 
commitment to regulate or mitigate 
emissions from sources not under the 
Federal agency's oontrol (i.e., commit to 
revise its SIP) to allow a Federal action 
to proceed that otherwise would not 
conform. The commitment must be 
made by the Governor or Governor's 
designee for submitting SIP revisions 
and must provide for revision of the SIP 
so that emissions from the Federal 
action would conform to the SIP 
emission budget in a time period 
consistent with the time that emissions 
from a Federa1action would occur. 

This provision could apply. where the 
total of direct and indirect emissions 
frum the action am determined by the 
State agency responsible for the 
applicable SIP to result in a level of 
emissions which. together with all other 
emissions in the nonattainment (or 
maintenance) area. would exceed an 
emissions budget specified in the 
applicable SIP. In such cases. the State 
Govemor or the Govemor's designee ·for 
submitting SIP actions would make a 
written commitment to EPA which 
would have to·include the follOwing: 

(1) A specific schedule for adoption 
and submittal of a revision to the SIP 
wbich would achieve the needed 
emissions reductions prior to the time 
emissions from the Federal action 
would occur; 

(2) Identification of specific measures 
for incorporation into the SIP which 
would result in a level of emissions 
which. together with all other emissions 
in the nonattainment or maintenance 
area. would not exceed any emissions 
budget specified in the applicable SIP: 

(3) A demonstration that all existing 
applicable SIP requirements are being 
implemented in the area and for the 
pollutnnts affected by the Federal 
action. and that local authority to 
implement additional requirements has 
been Mly pursued: 

(4) Assurances that the responsible 
Federal agencies have required all 

masonahle mitigation measures 
associated with their acion; and 

(5) Written documentation including 
all air quality analyses supporting the 
conformity determination. 

In order to 8SSUl'8 that the 
commiwenl to revise the SIP is 
enforceable. the final rule also provides 
that where a Federal agency made a 
conformity determination based on a 
State commitment under paragraph 
(a)(5)(i)(B) of § 51.858. such a State 
commitment is automatically deemed a 
call for a SIP I9vision by EPA under 
section 110(k)(5) of the Act based on the 
inadequacy oflhe applicable SIP in light 
of the positive conformity finding. 
Should EPA find that the State failed to 
satisfy the commitment. sanctions under 
section 119 oflhe Aclwould apply for 
failure to respond to the SIP call. The 
EPA here determines that where the 
State commitment is automatically 
deemed a SIP call. the State must 
respond to that SIP call within 18 
months from the time the State 
commitment is made. or by such earlier 
time. if any. that the State commits to 
revise the SIP. 

P. EPA and Stote Review Role 

1. Proposal 

The proposal indicated that the 
Federal agency must give EPA, State 
and local air agencies. and relevant 
Federal agencies a 4S-day notic4;l about 
the proposed Federal action and draft 
confOrmity determination, and notify 
these same agencies within 45 days of 
its final conformity determination 
(§ 51.855). The State agency is 
responsible for determining if the total 
dhect and indirect emissions from the 
action am within the e~ssions budget 
specified in the applicable SIP 
(§ 51.858). . 

2. Comments 

The EPA received several different 
comments on the respective roles and 
responsibilities for local. State, and 
Federal air agencies. Some commenters 
felt that EPA should be responsible for 
approving or disapproving all 
conformity determinations. Others felt 
this authority should rest with the State, 
while some wanted the MFO to have a 
veto on conformity determinations. A 
number of commenters wanted. a lead 
agency designated (similar to that in the 
NEP A process) that would coordinate 
the conformity decision-making process 
or have authority to make a conformity 
determination in cases where multiple 
Federal agencies were involved in a 
Federal action. 

3. Response 

The consultation procedures outlined 
in the proposal requiring consultation 
with EPA. State and local air agencies. 
and relevant Federal agencies are 
contained in the final rule (§ 51.B55 and 
§ 51.858). The 45-day notification 
period was changed to 30 days to be 
consistent with the public participation 
requiremants. Section 116(c) states that 
each Federal agency is responsible for 
making its own conformity 
determination. The EPA cannot remove 
that authority from the Federal agency 
and assign it elsewhere. as suggested by 
some eommentars. 

The State air agency does have an 
active role in the conformity 
determination. however. since the State 
indicates whether the action falls within 
the SIP emissions budget. Furthermore. 
if the emissions from the Federal 
activity exceed the emissions budget 
and cannot be offset by other activities 
under the Federal agency's control. then 
the State agencies have the option of 
mitigating emissions from sotU'C89 not 
under Federal control. In this case, 
without the State agencies' agreement to 
revise the SIP io include such mitigation 
measures. the project would not 
conform. Consequently, EPA believes 
the consultation procedtmlS described 
in the conformity rule will ensure 
accountability of the Federal action to 
the State and EPA. while giving the 
ultimate authority and responsibility to 
the Federal Agency as intended. by 
section 116(c). 

IV. Discussion of Other Issues and 
R.espcrnse to Comments 

A. 40 CFR Part 93 

1. Ptoposal 

The part 93 provisions apply as soon 
as the final rule becomes effective. The 
part 51 provisions direct States to revise 
their SIPs to incorporate the confo..."'1Dity 
requirements within 12 months after 
promulgation of this rule (§ 51.851(a»). 

2. Comment 

One commenter recommended that 
the rule provide specific guidance 
concerning conformity determinations 
in the absence of an approved SIP. 

3. Response 

As described in the proposal. the part 
93 provisions apply until EPA approves 
the conformity SIP revision submitted 
by the State (§ 51.851(b)). An applicable 
SIP is currently in place for all areas and 
should be used for conformity purposes. 
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B. SIP Revision-Deadline 

1. Proposal 
Although the statute specifies that 

EPA should require States to submit 
their confonnity SIP revisions by 
November 15, 1992, the congressional 
intent was also that EPA would have 
promulgated final conformity rules by 
November IS, 1991. In light oftha delay 
in EPA promulgation of these rules, it is 
now clearly impossible for States to 
submit confonnity SIP's by November 
15,1992. Therefore, EPA requires States 
to revise their SIP's within 1 year after 
the date of publication of the conformity 
rule. This approach is consistent with 
the congressional intent to provide 
States with a I-year time frame to 
complete their rulemaking once EPA 
had established the Federal Criteria and 
procedures for conformity 
determinations. 

2. Comment 

Several commenters supported the 1-
year timeframe as being consistent with 
congressional intent One commenter 
suggested 18 months. Another 
commenter recommended that the 3IP 
revision be requiIed as soon as possible 
and that those revisions should be due 
not later than March 15,1994. The EPA 
also received comments requesting 
clarification as to which agency is to 
submit the SIP revision. 

3. Response 
The final rule incorporates a I-year 

timeframe since that represents an 
expeditious schedule for the State 
agencies and since this timeframe is 
consistent with congressional intent, 
considering the actual date of final 
Federal rulemalcing. The SIP revision 
must be submitted by the Governor or 
Governor's designee responsible for 
submitting SIP revisions. Responsibility 
for implementing the conformity rule 
itself should falllo the primary agency 
responsible for implementing the SIP, 
usually the State air quality agency. 
_ If a State does not revise its SIP 
within the 12 months following Federal 
Register publication of the final general 
conformity rule. then EPA will make a 
finding of failure to submit the revision, 
which would start the sanctions clock. 
Since, in this case, the State would not 
have a revised SIP and also would not 
have adopted the general conformity 
regulation, any conformity 
determinations made prior to State 
adoption and EPA approval of the SIP 
revision would be subject to the Federal 
rule and Federal enforceability 
procedures. 

In addition, the rule is clarified with 
respect to application in a,reas newly 

designated as nonattainment. In such 
cases, the requirement for the Statt! SIP 
revision by 12 months after publication 
of the general conformity rule could be 
UIlI'OOSOnoble. Therefore, the rule 
provides that a State must revise its SIP 
to include the general conformity 
provisions within 12 months of an 
area's redesignation to nonattainmenl 
The EPA general conformity rule would 
apply in any interim period. 

C. SIP Revision-Genetol Conformity 

1. Proposal 

AI; described in the proposal, EPA 
believes that sectic..n 116(c)[4)(A) and 
(e) of the Act clearly require EPA to 
promulgate critaria and procedures for 
determining conformity for both general 
end transportation activities (58 FR 
13838) and to requiIe States to submit 
SIP revisions including conformity 
criteria and procedures for both types of 
activities. 

2. Comment 

Certain commenters disagreed with 
EPA's interpretation of section 176(C)(4) 
of the Act, arguing that SIP revisions 
should be required only for 
transportation activities. However, no 
new information was provided by the 
oommenters. 

3. Response 

For the reasons described in full in 
the proposal. EPA continues to believe 
that a SIP revision is required for 
general conformity by section 
176[c)(4)(e) of the Act 

D. Federal Actions-Miscellaneous 

1. Proposal 

The description of a "Federal action" 
is set out in the preamble (58 FR 13838) 
and in the regulatory portion 
(definitions) oftha proposal notice. 

2.eomment 

One commenter requested liP A to 
clarify that a renewal of an existing 
permit or approval does not give rise to 
a new confQr:n:Uty requirement. 
assuming the renewal does not 
materially alter the type or amount of 
emissions associated with the originally 
permitted activity. 

Some commenters requested that the 
NPDES actions should all be requiIed to 
undergo a conformity analysis and 
others supported the proposal which 
calls for a conformity analysis where it 
is an EPA-issued NPDES pennit, but not 
where it is a State-issued permit under 
a delegated NPDES program. 

One commenter stated that Federal 
actions should include certain actions 

taken by State or regional noo-Federal 
egenciB$. 

3. Response 

As described in section Ill.G .. the 
definition of "Federal action" in the 
final nde is changed from the 
dBlQiption in the proposal notice (58 
FR 13838) in order to clarify its 
meaning. The following responses rover 
additirulal concems regarding this tenn. 

While section 176(c)l2) of the Act may 
be interpreted to impose certain 
obligations on non-Federal actions 
under the transportation conformity 
provisions. the same interpretation does 
not apply for general conformity (such 
as State-issued NPDES permits) since 
the relevant statutory language is 
different. 

Section 176(c)(1) does not impose any 
obligations on non·Federal partieS other 
than MPO's. Thus. EPA cannot requile 
non-Federal adioDS to make conform.ity 
detmminatiolW under the general 
conformity rule. Where a State is taking 
an independent action without Federal 
support, even under en EPA approved 
program such as a State NPDES 
program. there is no Federal action 
subject tD these rules. On the other 
hand. where a Federal agency delegates 
its responsibility to take certain actions 
to a State or local agency. as in the case 
of certain block grants under Housing 
and Urban Development programs or 
Federal NPDES programs. the action 
remains a Federal action and the State 
must make a conformity determination 
on the Federal ogency's behalf. 

The EPA agrees that permit renewal 
actions or any action that does not 
increase emissions. would be exempt 
from the conformity rule and is so 
stipulated in § 51.853(c)(2)(ii). 

E. Applicable Implementation Plan 

1. Proposal 

"Applicable implementation plan" is 
defined as the most recent EPA­
approved or promulgated SIP (58 FR 
13849). 

2. Comment 

The EPA received comments 
suggesting that the confonnity 
determinations should be based on the 
most recent SIP revisions submitted by 
the State, even if EPA has not approved 
them, until such revisions are 
superseded by a more recent Stn.tf! 
submittal or by a Federal 
implementatiDn plan (FIP); basing 
conformity determinations on outdated 
and inadequate SIP's is "very 
unproductive." Other comments 
suggested that actions in regions that do 
not have an approved SIP should be 
exempt from conformity. 

*.. 
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Certain CODlIDenters noted that 
CongnIM included. explicit interim 
conformity raquinnnents Cor 
transportation plBns.programs and 
projects. but provided no comparable 
language for oth8r Pederel actions. 
These COIDD18Iltars 5llggeated that. 
absent Illl8Wly-mrised. SIP. it is not 
possible for a Fedatal qency to assess 
conConnity or whether the project will 
delay timely attainment of any standard 
or other milBStolles. 

3. Response 
The languase of section 116(cj refers 

to conformity "to an implementation 
plan approved or promUlgated under 
section 110." ne plain binguage of the 
statute does not e110w the flexibility 
suRR8Sted by the commentsr. 

The applicable SIP is updated by the 
State 8$ necessary to meet the Act 
requirements. In addition. EPA takes 
action to approve. disapprove. or 

. promulgate revisions to the SIP. While 
portions of an applicable SIP might be 
disapproved in certain 8I88S of the 
country. the approved portion that 
remains constitutes the applicable SIP; 
Le •• an applicable SIP exists in all 
regions upon which to determine 
conformity. Sec:tion 11O{n) of the 
amended Ad preserves the applicability 
of pnmously approved SIP's. Prior to 
the newly.revised SIP. thme might not 
be any SIP milestones to consider. 
simplifying the conformity 
determination. 

Unlike the transportation conformity 
rul8 which primarily relies on the SIP 
emissions budget. the general 
conformity rule provides several m8ans 
to determine conformity. some of which 
do not requite a newly·revised SIP (i.e .• 
po51·1990) and accompanying 
attainment demonstration. milestones 
and emissions budgeL As described in 
§ 51.858 of the proposal. general . 
conformity can be Q8monstrated by 8lI' 

quality modeling. obtaining emissions 
offsets. or determining that th8 action 
does not increase emissions with 
re5p8ct to the baseline emissions. Thus. 
the obligation to detennine that Fed8ral 
actions will not cause or contribute to 
NAAQS violations under section 
176(c)(1)(B) applies even where recent 
SIP revisions have not been submitted 
or approved. 

F.lncrease the Frequency or Severity 

1. Proposal 

"Increase the frequency or severity" 
means to cause 8 location or region to 
exceed a standard more often or to cause 
a violation at a greater concentration. "A 
greater coDC8ntration" could be taken to 
1D88D any value numerically greater 

than previouslyaxisted. In the cue of 
monitored ozone data, measuram8l1ts 
are made in parts per million to only 
two stgnifiaUJ.t figures. In the case of 
modeled data, if results IlI8 report8d to 
three significant figures. then a 
diffenmce in the third flgnificant figure 
is considered to be a diffenmce for 
purposes of confmmity determinations. 

2. Comment 

A commenter stated that. given the 
limitations of cummt air quality models. 
it saems umaalistic to deal with such a 

. level of significance in considering 
·'increases in the frequency or severity" 
of existing air quality violations. 
Another commentar stated that it will be 
virtually impossible to meet this 
requiremmt. 

3. Response 

The distinction between significant 
figures in measured and modeled 
numbers is mad8 in order to be 
consistant with cunant EPA guidance 
for interpretation ofmaasured and 
modeled air quality data. Since 
emissions in nOIiattainment areas are 
genetally decreasing. the ambient 
concentrations should also be 
decreasing. Thus. it would not be 
impossible to show an action does Dot 
increase the frequency or severity of 
existing air quality violations. 

G. Maintenance Area 

1. Proposal 

Maintenance 8I88. means an 8I88. with 
a maintenance plan approved under 
section 175A of the Act (§ 51.852). 

2. Comment 

The EPA received ~mmants asking 
for clarification of the definition, 
specifically wanting to know if this 
definition includes all maintenance 
areas as designabtd under both the 1917 
and 1990 8m8ndments to the Act. . 

3. Respons.e 

Th8 definition includes only those 
areas that W818 redesignated from 
nonattainmant to attainment (i.e .. 
maintenance areas) after the 1990 
am8ndmants to th8 Act. 

H. Offsets 

1. Proposal 

Th8 proposal refers to emission offsets 
in §51.858. 

2. Comment 

One commenter requested EPA to 
clarify that offsets must go b8yond those 
reductions necessaty for attainment of 
theNAAQS. 

3. Rssponal 

Emission offsets are an integral ~ of 
th8 air program. especially within the 
NSR program. The ;UW conformity role 
includes a definition of offsets wbidl is 
consistent with EPA B'aidanCR reprding 
the Wl8 and restriction. for offsets.. 1bis 
definition is intended to assure that 
offsets within the air programs are 
calculated and credited consistently and 
that the tenD is used the same in the 
conformity rules as in the EPA NSR 
program. All offsets must..~ ... 
quantifiable. consistSli1t with the 
applicable SIP attajnIMQt and RFP 
demonstrations. SUlplus to radUdiOD$ 
required by. and c:mdi'ted to. other 
applicable SIP provisions. enforceable at 
both th8 State and Federa1levels. and. 
permanent within the timeframe 
specified by the program. 

I. Definitions-Miscellaneous 

1. Proposal 
Certain tenos described below were 

not defin'!Cl in the proposal. 

2. Comment 

The EPA received gen:mal comments 
requ8Sling the rule to be claar. 
3. Response 

The EPA added or removed 
definitions of the following terms in the 
rule in ord91'to ,.t .. .,.;.w the ~ts: 

(1) ,,~r. was deleted since 
the tdIlll is not used in the rule. 

(2) In th8 definition of .. Appli.!able 
SIP:' the sentsnce in the proposal 
reimring to maintenance plans does not 
appear in the final rule because it does 
not change the meaning oftha definition 
and "mtWltenance plan" is defined 
elsewhere in the rule. 

(3) The definition of'~e" is 
clarified with resped: to PM-I0 by 
referencing section 189{c}(1) oftbe Act. 

(4) The definition of "Metropolitan 
Planning Organi.zation·· is reviSed to be 
consistent with the definition in the 
trans~tion conformity rule.. 

(5) 'Nonattainmeut Area" is clarified 
to refer to areas designated as 
nonattainmant under section 107. 

J. Conformity Determination 

1. Proposal 
In some cases. multip18 Federal 

agencies may need to make a confJmnity 
d8tennination for a related project. A 
Federal agency may eithet conduct its 
own confomrlty air quality analysis or 
adopt the analysis of another agency, for 
example. the lead NEPA agency. A 
Federal apncy must always make its 
own conformity d8tennination. 
Allowing each Fed.etal egeocy with 
responsibility for making a conformity 
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determination to develop its own 
analysis or adopt that of another Federal 
agency. gives flexibility to the Federal 
agency and fulfills the agency's 
responsibility for making a conformity 
determination. A Federal agency retains 
the ability to conduct its own air 
analysis or use that of another Federal 
agency and make its own conformity 
decision. If an agency. due to one of its 
acalyses. determines that the project 
does not conform. then it may not make 
a positive conformity determination. If 
there ara differing conformity 
determinations for a Federal action by 
several Federal agencies involved. the 
respective agencies would have to 
reconcile their differences before the 
entire project could proceed. 

,If another Federal agency disagrees 
with a Federal agency's conformity 
determination. but does not itself have 
jurisdiction for the Federal action. then 
the Federal agency should provide 
written comments to the Federal agency 
with jurisdiction. The Federal agency 
with jurisdiction is required to consider 
the comments of other interested 
agencies under the proposed rules. 

2. Comments 
A number of commenters supported 

the procedures outlined in the proposaL 
One commenter suggested that the 
general conformity rule use the same 
interagency coordination procedures as 
those in the new transportation statute. 
Some commenters felt that a lead 
agency, similar to that used in NEPA. 
should have responsibility for the 
conformity determination; one 
commenter suggested the lead agency 
should be the one with continuing 
authority over the project. 

3. Response 
The final rule requires that each 

Federal agency be responsible for 
making its own conformity 
determination as described in § 51.854. 
The rationale for this is explained in the 
response to comments on the EPA and 
State review roles. Because section 
176(C} indicates that each Federal 
agency is responsible for making its own 
conformity determination. EPA cannot 
remove that authority from the Federal 
agency and assign it elsewhere. 
Although the general confonnity rule 
does not specifically identify a lead 
agency. coordination of conformity 
determinations will be necessary 
because all Federal agencies with 
jurisdiction over the project will have to 
make a positive conformity finding for 
the project to proceed. Therefore. 
differences among Federal agendes will 
have to be resolved through 
consultation among thosa agencies. The 

EPA is not mandating formalized 
consultation and dispute resolutien 
procedures. but rather.leaves thic to the 
discretion of the Federal agencies 
involved to allow for greater flexibility. 

K. Air Quality Related Values (AQRV's) 

1. Proposal 

The proposal did not specifically 
address AQRV·s. 

2. Comment 

Ona commenter stated that 
confonruty should be applied broadly. 
so that Federal actions will not 
adversely affect the AQRV's of protected 
Federal lands. 

3. Response 

To the degree that a SIP includes 
requirements related to AQRV's, a 
Federal action would need to conform 
to those SIP prOvisions. The EPA 

. believes that section 176(c) of the Act is 
intended to protect the NAAQS and the 
SIP. Section 176(c)(l)(A) and (B) define 
conformity, and do not include 
reference to any parameters beyond SIP 
requirements and NAAQS. Thus, the 
conformity rule does not require the 
conformity analysis to cover values 
other than the NAAQS. unless they are 
specifically contained in the SIP. For 
example. if a SIP contains PSD 
requirements. a Federal action must 
conform to those requirements to the 
extent they apply; in general. actions 
subject to PSD would not need a 
conformity analysis since the stationary 
source emissions would be exempt 
under § 51.853(c}(1} or § 51.853(b}(1) 
and any va:ncle emissions associated 
with the action would not usually be 
subject to the PSD requirements. 

L. Frequency Of Conformity 
Determinations 

1. Proposal 

A conformity determination expires if 
the action is not taken in a reasonable 
time period (58 FR 13844). The EPA 
believes that conformity determinations 
should not be valid indefinitely, since 
the environment surrounding the 
proposed action will change over time. 

The EPA proposed that the 
confonmty status of a general Federal 
action automatically lapses 5 years from 
the date of the initial detennination if 
the Federal action has not beeD 
completed or if a continuous program 
has not been commenced to implement 
that Federal action in a reasonable time. 
"Commenced" as used here has the 
same general meaning as used in the 
PSD program (40 eFR 51.166). 

2. Comment 
The EPA received comments both 

supporting and criticizing the 5-year 
period and other comments suggesting a 
3-year period to be consistent with the 
transportation rule. One commenter 
suggested that a "continuous program" 
of on-site construction includes design 
and engineering work. 

3. Response 
The 5-year timeframe for conforIl'lty 

daterminations. as dascribed in th'.: 
NPR, is contained in the final rule. The 
3-year timeframe for the transportation 
conformity rule is specified in section 
176(c)(4)(B)(ii) of the Act. However. 
there is no similar specification in 
section 176(c) for the frequency of 
general conformity detenninations. 
After extensive consultation with the 
Federal agenCies and review of the 
comments. EPA has decided to keep the 
5-year renewal timeframe for general 
conformity deciSions because it is 
consistent with the renewal frequency 
ofNEE' A decisions rather than the 3-
year timeframe required for 
transportation confOrmity. Consistency 
with NEP A is important in order to 
allow Federal agencies to incorporate 
the new conformity procedures within 
their existing NEPA procedures. Most 
general conformity actions also need 
NEP A analyses. but would not need 
transportation conformity decisions. 

The EPA agrees that a continuous 
program of on-site construction may 
include design and engineering work. 
Where on-site construction has been 
commenced and meaningful design and 
engineering work is continuing, this 
represents the kind of commitment to an 
action which ~ould not be jeopardized 
by expiration of a previous conformity 
determination. 

The rule is clarified in § 51.857(a) to 
refer to the, "date a final conformity 
determination is reported under 
§ 51.855." This replaces the phrase the 
"date of the initial conformity 
determination" since it is clearer. The 
rule is also clarified in § 51.857(b) to 
replace the vague phrase "the scope of 
the project" with "the scope of the final 
conformity determination reported 
under § 51.855." The final rule also 
contains a provision in § 51.8S7(C} 
which clarifies that actions which are 
taken subsequent to a conformity 
determination must be consistent with 
the basis of that determination. 

M.Tiering 

1. Proposal 
The EPA proposed that Federal 

agencies could use the concept of tiering 
and analyze actions in a staged manner 

17:25 NovW. 1993 VetOaI" 16-NOV-93 JId 150257 PO 00000 Fnn 00027 Fmt4701 Sfmt 4700 E:IFR\FM\P3QNOO.PT2 p/rm04 



63240 Federal Register I Vol. 58, No. 228 I Tuesday, November 3D, 1993 I Rules and Regulations 

(§ 51.858, paragraph (d)). Tiering would 
not be acceptable for purposes of 
determining applicability (§ 51.853). 
however, since that approach might 
have undermined the rule if agencies 
chose to narrowly define their actioJlli as 
separate activities for purposes of 
detenninmg applicability. 

Z.Comments 

A few commonton supported the use 
of tiering for conformity decisions and 
pointed out that it gives the Federal 
agency needed flexibility in planning. 
Many other commenters were opposed 
to conditioning long-term conformity 
decisions. Some opposed tiering 
because conditional findings create 
uncertainty, making it difficult for 
developers and lenders to justify 
investment in long-term projects. Others 
were against it because they felt it could 
result in a misleading conclusion that a 
meaningful analytical judgment has 
been made and that it would invite 
conmct betwoon investment-backed 
expectations and the protection of 
public health. 

3. Response 

The EPA agrees with thecommenters 
who stated that tiering would create too 
much uncertainty in the conformity 
determination process. Furthermore, it 
was thought that tiering could cause the 
segmentation of projects for conformity 
analyses, which might provide an 
inaccurate estimate of overall emissions. 
The sfIgIllentation of projects for 
conformity analyses when emissions are 
reasonably foreseeable is not permitted 
by this rule. Thus, the tiering provision 
is not included in the final rule. A full 
conformity determination on all aspects 
of an activity must be completed before 
any portion of the activity is 
commenced. 

N. Applicability-Regionally Significant 
ActIons 

1. Proposal 

The EPA proposed the concept of 
"regionally significant actions:' to 
capture those actions that fall below the 
de minimis emission levels. but have 
the potential to impact the air quality of 
a region. Whon the emissions impact 
from a Federal action does not exceed 
the tbnsper year cutoff for a Federal 
action otherwise requiring a conformity 
determination, but the total direct and 
indirect emissions from the Federal 
action represent 10 percent or more of 
a nonattainment area's total emissions 
for that pollutant, the action is defined 
by the proposed regulations as a 
regionally significant action and must 

go through a full conformity analysis 
(§ 51.853(g)) .. 

2. Comment 

Many commenteJS supported the 
concept of regionally significant actions 
and believed that conformity 
determinations should be required for 
them. However, there was diverse 
opinion on the most appropriate level to 
define a regionally significant action; 
some commenters fait 10 percent of a 
nonattainment area's emissions for a 
pollutant to be too high. while others 
felt it was too low. However, no 
commenters provided specific 
docwnentation to support a different 
number. There were also some 
commenters who felt the entire concept 
of regional significance to be 
inappropriate and that the de minimis 
cut-offs should suffice for conformity 
applicability requirements. 

3. Response 
EPA is maintaining the requirement of 

conformity determinations for 
regionally significant actions in the final 
rule as defined. in § 51.853 of the NPR 
The rationale is explained in the 
preamble to tho NPR (58 FR 13842). The 
EPA specifically invited comments and 
docwnentation on whether 10 percent 
was en appropriate significance level or 
whether some other percentage should 
be seL In vieV' of the fact that 
documentation for more appropriate 
significance levels was nol provided by 
the commenters, thl;t 10 percent level of 
significance is used. In addition. the 
rule is clarified to indicate that the 
requirements of §§ 51.850 and 51.855 
through 51.860 apply to regionally 
signi~cant actions. 

O. Applico.bility-NAAQS Precursors 

1. Proposal 
The PM-10 precursor pollutants 

should be included in the conformity 
analyses where the applicable SIP's 
control strategy requires reductions in 
such precursor pollutants. For ozone. 
emissions ofNOx and VOC must be 
considered for purposes of both . 
applicability and analysis. However. 
where an area received an exemption 
from NOx requirements under section 
182(f) of the Act or the control strategy 
in the approved maintenance plan does 
not include NOx control measures, only 
VOC emissions need to be considered 
(58 FR 13841). 

. 2: CDmment 

violation of any standard in any area.. 
Another commenter indicated that the 
rule should consider the regional impact 
of NOx emissions compared to VOC 
emissions. 

3. Response 
Section 189(e) of the Act provides that 

applicable control requirements under 
PM-I0 nonattainment area SIP's in 
effect for major stationary SOUl'CElS of 
PM-I0 are also applicable to major 
stationary sources of PM-IO precursors,_ 
except where EPA determines that the 
sources ofPM-lO precursors do not 
contribute significantly to PM-10 levels 
which exceed the PM-tO NAAQS in the 
area. Consistent with this evidence of 
congressional intent. the final 
conformity rule requires the inclusion of 
PM-I0 precursors in conformity 
analyses where they ate a significant 
contributor to the PM-10 levels in the 
PM-I0 nonattainment area SIP. The 
significant contribution may be from 
major stationary sources as well as other 
types of sources. 
-10 contrast, the Act specifically 

requires redud;ions in emissions of both 
NOx and VOC to meet the ozone 
standard. Only where there is a 
deJDonstration consistent with the 

. requireJDents of section 182(f) and EPA 
approves the demonstration are the NO. 
reductions not required. Thus. the 
conformity rule provides for the 
consideration of the regional impact of 
NOx emissions in ozone nonattainment 
and maintenance areas. as described in 
the proposal. 

Th.e firial rule includes a definition of 
the phrase "precursors of a criteria 
pollutant." This definition incorporates 
the concerns described above. A 
definition of "total of direct and indirect 
emissions" is added to the final rule. as 
discussed elsewhere in this preamble., 
and includes the phrase "emissions of 
precursors of criteria pollutants" in 
order to incorporate this concept into 
the final rule. 

P. Attainment Demonstration 

1. Proposal 
Paragraph (a)(1) of § 51.858 provides 

that a Federal action conforms if 
emissions from the action are 
"specifically identified and ac:counted 
for" in the applicable SIP's attainment 
or maintenance demonstration. 

2. Comment 

Commenters indicated that analysis of 
PM-I0 precursors should be required to 
satisfy the provision of section 
116(c)(1)(B)(i) that Federal activities 
must not contribute to any now 

A commenter suggested that a Federal 
action should be determined to conform 
where the total emissions from the 
Federal action ere "consistent with" th 
projected levels of emissions inventory 
forecasts in the applicable SIP 
attainment demonstration. 
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3. Response 
The EPA believes that the language 

proposed in §51.858(a)(l) is 
.eppropriate. Specificity is needed in 
order to avoid letting this provision 
become a significant loophole. open to 
varying interpretations. On the other 
hand. the emissions budget provision in 
§ 51.858(a)(5)(i) provides a mechanism 
similar to that suggested by the 
commenter. 

Q. Transportation Conformity 

1. ProP9sal 
Section 51.858(a)(5)(ii) provides that a 

Federal action that is specifically 
included in a conforming transportation 
plan, would be determined to conform. 

2. Comment 
One commenter stated that the MPO 

should be involved in determining 
when a project is specifically included 
in a transportation plan. 

3. Response 
. The final rule is clarified to indicate 
that the MPOmust determine that an 
action is "specifically included" in a 
conforming plan since the MPO is likely 
to be better qualified to make that 
interpretation than the Federal agency 
making the conformity determination. 
The rule is also clarified to state that a 
conforming plan refers to a 
transportation plan and transportation 
improvement program which have been 
found to conform under 40 CPR part 51 
or part 93. 

R. Baseljne Emissions 

1. Proposal 
Where EPA has not approved a 

revision to the relevant SIP attainment 
or maiDtenance demonstration since 
1990. a Federal action may be 
determined to confO':1D. if emissions 
from the action do not increase 
emissions with respect to the baseline 
emissions (paragraph (d) of § 51.858). 

2. Comment 
A commenter suggested that the rule 

or preamble should clarify that Federal 
agencies may use the latest emissions 
inventory available from State and local 
agencies in gauging the baseline. 
Further, conformity determinations 
based on such inventories should 
remain valid, and not be re-analyzed 
when a new inventory is complete. 

l.nother commenter stated that it is 
not appropriate for areas which were 
deSignated nonattainment before the 
1990 amendments to the Act to use a 
year before 1990 as the baseline. Such 
areas are required to submit 1990 
emission inventories. For areas 

designated nonattainment after the 1990 
amendments to the Act. the approach to 
establishing baselines in the proposal 
may be appropriate . 

One commenter pointed out that 
using 1990 as a baseline is inappropriate 
in many cases since many Federal 
actions related to the militaIy took place 
at the time of Desert Storm. As an 
alternative they suggest the rule allow 
use of 8 baseline established from the 
highest estimated emissions over a 3-
year period from 1989-91. Regarding 
military base closure actions, one 
commenter stated that the baseline 
emissions should be the preclosure 
announcement baseline opemting 
conditions. This approach does not alter 
the emissions budget that would have 
existed if a base continued to operate. 
Such emissions were contained in the 
existing and future emissions inventory 
numbers being used by the South Coast 
Air Quality Management District in its 
1989 air quality plan. This should be the 
emissions budget used to make the 
conformity determination for that 
District. 

The EPA also received a comment 
stating that if 1990 emissions inventory 
levels are used as a baseline, it is 
important that some type of "credit" be 
given to a Federal agency that is 
required to make a conformity 
detennination with respect to an airport 
related improvement or modification 
project at an allport that has already 
implemented significant emission 
reduction measures prior to 1990. This 
credit could be made by increasing the 
de minimis amount for certain airport 
actions. 

Several commenters requested 
clarification on how to calculate the 
baseline emissions. One commentsr 
recommended that the comparison 
should be between the "action" versus 
"no action" and not between the 
"action" and "1990 base." 

3. Response 

The baseline calculation is discussed 
in the proposal (58 FR 13846) and 
specifies calendar year 1990 or an 
alternate time period, consistent with 
the time period used to designate or 
classify the area in 40 CFR part 81. Use 
of the "latest emission inventory" 
should, in many cases. coincide with 
use of the 1990 inventory since the 1990 
amendments to the Act required all 
ozone nonattainment areas to develop a 
1990 inventory. For PM-I0, the Act also 
required an emissions inventory. But, 
for the initial PM-10 areas designated 
nODattainment as of enactment, the 
inventories are generally for 1 of the 
calendar years in the mid- to late-1980·s. 

The approach in the final rule uses 
IS90. which is the baseline year 
specified in the Act from which to 
measure progress toward attainment, the 
PM-I0 emissions inventory years (not 
specifically included in the proposed 
rule), or the designation/classification 
time period. which is representative of 
emission levels that must be reduced in 
order to provide for attainment. Use of 
more recent emissions inventories may 
not be appropriate since such 
inventories might not be representative· 
of the full extent of the emissions 
associated with the air quality problem. 

The EPA sees no basis for the rule to 
select certain activities for "credit" due 
to previously implemented emission 
reduction measures. whether at airports 
or military bases. Such decisions reside 
with the State when the control strategy 
and emissions budget are developed. 
Since the final rule allows use of the 
years other than 1990 where 
appropriate, it could, in effect, provide 
some of the "credit" the commenter is 
suggesting in some cases. 

As described in the proposal, baseline 
emissions a!'e defined as the total of 
direct and indirect emissions that am 
estimated to have occurred during 
calendar year 1990 or an alternate 
period based on the classification or 
designation as promulgated in 40 GFR 
part 81. The proposed rule intended to 
provide for a positive confcrmity 
determination if the future use of the 
area resulted in equal or less emissions. 
However. the proposal did not take into 
account that any motor vehicle emission 
activities occurring in the baseline year 
would. in fact. emit less in the futme 
year scenario (at the same, historic 
activity levels) due only to improved 
emissions controls in newer vehicles. 
Thus, the proposed rule was skewed in 
a manner that unjustifiably could 
appear to allow future actions to 
conform. Therefore. § 51,858(a)(5)(iv)(B) 
of the final rule is revised to focus on 
the baseline activity levels rather than 
the baseline emissions and the emission 
calculations must use emission factors 
appropriate to the future years analyzed. 
In other words. the rule specifies· a 
"buildlno build" test, not a "build! 
1990" test. 

s. Annual Reductions 

1. Proposal 

Paragraph (c) of § 51.858 of the 
proposal states that a Federal action 
may not be determined to confono 
unless emissions from the action are 
consistent with all relevant 
requirements and milestones contained 
in the applicable SIP, such as elements 
identified as part of the RFP schedules. 
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2. Comment 
The EPA received comments 

suggesting that the rules should require 
Federal activities to be consistent with 
the RFP requirements of the Act and 
with expeditious attainment of the 
NAAQS. Thus, the general conformity 
rules should be amended to require 
Federal agencies to demonstrate that 
their activities are achieving annual 
reductions in emissions and are 
consistent with State efforts to achieve 
attainment as expeditiously as 
practicable. 

A commenter noted that the proposed 
rule would allow Federa1agencies to 
satisfy the conformity provision by 
merely offsetting predicted emission 
increases from a project on a 1;1 basis. 
The commenter suggested that the rule 
should be modified to specify that a 
Federal action only conforms if the_ 
action is contributing to the required 
annual reductions in emu.sions and is 
consistent with State efforts to achieve 
attainment as expeditiously as 
practicable. 

Another commenter noted that 
emissions budgets set in the SIP are 
supposed to accommodate growth. 

SectiOn 51.858{a) 

3. Response 

The EPA believes that, for the general 
conformity. the provisions in paragraph 
(c) of § 51.858 meet the section 176(c) 
Act requirements for RFP and other 
milestones and that additional language 
concerning attainment as expeditiously 
as practicable would not substantively 
alter these requirements. A State has 
considerable discretion to select a 
strategy to meet the RFP requirements. 
Neither the Act RFP requirements nor 
the Act general conformity requirements 
specify that each indiVidUal Federal 
action contribute proportionately to 
emission ~uctions. Instead. the Act 
generally allows a State to choose a 
strategy that might achieve greater 
reductions at certain sources and lesser 
or no reductions at other sources. and 
which may provide for growth in certain 
areas. The transportation conformity 
rule. in contrast to the general 
conformity rule, reflects specific 
provisions of section 116(c) of the Act 
regarding specified required emission 
reductions (rom transportation 
aCtivities. Consequently, so long as 
general Federal actions meet the 

Areawide only 

0, N~ 

(1) Specified in attainment or maintenance dernos!ratlon •..•....• X 
(2) Offsets within same nonattalnmentlmalntenance area •..•.•.• X 

x 
X 

requirements of the general confmmi~· 
rule. EPA believes that such activities 
would be consistent with the SIP. RFP. 
and attainment demonstrations and that 
every general Federal action is not 
required by the Act to result in an 
emissions decrease. 

T. Summary of Criteria for Detennining 
Conformity 

1. Proposal 

The proposal contained a narrative 
description of the § 51.858 mquirements 
for making confonnity determiDat:ioJJs. 

2. Comment 

Some commanters requestsd EPA to 
include in the final rule preamble 8 

table summarizing the requirements in 
§St.8SS. 

3. Response 

The following table summarizes these 
requirements; it should not be read to 
substitute for the regulatory language 
itself. If there is a conflict between the 
table and other portions of this final 
rulemaking notice. the table should not 
be relied upon. 

Local and possibly areawide Local only 

PM-10 CO 

X X 

(3) Areawide and local modeling ............................................. .. ...................... X X 

x 
X 

(4)(i) LocaJ modeling only If local problem ................................ . 
(4)(1i) Areawide modeling only ormeat (5) ................................ .. •.•••.•.•••.•••.•.•• 
(5)(1) EmiSSiOns budget .............................................................. X x 

X 
X 
X 
X 

(5)(H) TransportatiOn plan ........................................................... X 
(5)(iii) Offsets .............................................................................. X 
(5)(1Y) BaselineINo Increase ....................................................... X 
(5)(V) Water project ••••••.•..••••••••.•••••••••.•......•.•.....•...•.•..••.•••.•••.... X 

><=Option to show conformity. 
"=Option if areawide problem. 

U. Planning'Assumptions 

1. Proposal 

Paragraph (a) of § 51.859 requires the 
conformity 80alysas to be based on the 
latest planning assumptions approved 
hythe MPO. 

2. Comment 

A commenter recommended that 
conformity determinations should be 
based on the latest planning 
assumptions used in establishing the 
SIP's RFP emissions target(s) and 
emissions budget(s). States should be 
required to evaluate and update the 
SIP's planning assumptions used for 
demonstrating RFP and attainment. 
Discrepancies betwe,en the planning 
assumptions and estimateu used to 
demonstrate RFP and attainment and 

those used for project·level conformity 
determinations could distort estimates 
of growth in emissions in the 
nonattainment area. 

3. Response 

As noted in the preamble to the 
proposal (58 FR 13846). EPA 
acknowledges that the conformity 
determination may be more difficult 
where the assumptions in the SIP differ 
from the recent MFO assumptions. Fo!' 
actions such as wastewater treatment 
plants, planning assumptions are indeed 
critical. However. for many other 
Federal actions, the planning 
assumptions are not as critical a factor 
in determining conformity. 

In addition, the plain language of the 
statute does not allow the approach 
suggested by the commenter. Section 

X 
X 
(0) 
(0) 
(0) 
(0) 

X 
X 
(0) 
(0) 
(0) 
r) 

176(C) of the Act states: "The 
determination of conformity shall be 
based on the most recent estimates of 
emissions. and such estimates shall be 
determined from the most recent 
population. employment, travel and 
congestion estimates as determined by 
the metropolitan planning organization 
or othor agency authorized to make such 
estimates." Thus. EPA must require use 
of the most recent planning 
assumptions. 

In the ovent any revisions to these 
planning assumptions are necessary. 
§ $1.859(a)(2) in the proposal indicated 
that such revisions must be approved in 
writing by the MPO or other agency 
authorized to make such estimates £0. 
the urban area. This section has been 
revised in the final rule to indicate that 
written approval is not requil'ed. as long 

. , 
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as tho MPO or appropriata agency has 
authorized the chauge, so as nol to delay 
the conformity analysis. 

V. Forecast Emission Yearn 

1. Proposal 

Paragraph 51.859(d) in the proposal 
identified the emission scenariOY, to be 
considered. Total direct and ind irect 
emission estimates wern proposed to be 
projectoo., consistent with key datas 
with respect to the amended Act, the 
project itself, and the applicable SIP. 
Thus, the analysis was proposed to 
contain: 

(1) The Act mandated attainment year 
or. if applicable, the farthest year for 
which emissions are projected in the 
maintenance plan; 

(2) The year during which the total 
direct and indirect emissions from the 
action are expected to be the greatest on 
an annual basis: and 

(3) Any year for which the applicable 
SIP specifies an annual emissions 
budget. 

2. Comment 
One commenter indicated that the 

emission scenarios requirement should 
be omitted and lead agencies be allowed 
to determine the scenarios on a project­
specific basis. Another commenter 
slated that the analysis should include 
a m.amtenance period. The EPA also 
received a comment that all Federal 
actions must be analyzed for their 
impact in the 20(+)-year timeframe. 

3. Response 
The scenarios proposed by EPA are 

also reflected in the final rule because 
they are the minimwu possible 
scenarios which still meet the statutory 
requirements that relate conformity to 
attainment, maintenance, SIP 
milestones, and RFP. The above 
emission estimates are necessary in 
order to assure that the Federal action 
would not "delay timely attainment of 
any standard or any required interim 
emission reductions or other inilestones 
in any area" (section 176(c)(1)(B)(iii) of 
the Act). This provision links emissions 
from the action to the emission 
reduction targets required by the Act to 
demonstrate RFP prior te the attainment 
date. Emission estimates are also needed 
to prOvide for determinations of 
conformity with respect to maintenance 
plans as required by section 
176(C)(4)(B)(iii) of the Act. For an action 
to conform to the applicable SIP, it must 
conform at all of the above times. 

The inclusion of a maIntenance 
period is notreasonable since many 
SIP's may not have identified a 
maintenance period. The rigidity of a 

20(+)-year timeframe is also 
unnecessary. Rather. the emission 
scenarios should be keyed to the 
relevant years for RFP. attainment and 
maintenance planning specified in the 
SIP. In some, but not all, cases a 20(+)­
year timeframe will. in fact, be 
necessary under the final rule to meet 
one of the specified emission scenarios. 

W. Total of Direct and Indirect 
EmiSsions 

1. Proposal 
The preamble states that "net" 

emissions from the various direct and 
indirect sources should be used in the 
applicability and conformity analyses 
(58 FR 13847)_ However, the rule uses 
the phrase. "total direct and indirect 
emissions." 

2. Comment 
A commenter suggeslBd that EPA 

should expressly state in the final rule 
that "net" emissions from the particular 
Federal action under review should be 
evaluated in determining both 
applicability and conformity. 

Another comment stated that the 
conformity analysis should include the 
direct and indirect impacts of the 
Federal activity along with all other 
reasonably foreseeable projects (Federal 
and non-Federal) in the area. 

3. Response 
The final rule is revised to clarify that 

the total direct and indirect emissions 
may be a "net" emissions calculation. 
For example. where an agency bas 
several offices in one metropolitan area 
and is considering consolidation into 
one large centralized office, vehicular 
activity may actually decrease. 
depending on the location of the new 
office building. availability of mass 
transit, and other factors. In such cases, 
the Federal agency should consult with 
the MPO in determining the "net" 
emissions from such an action. 
Consultation with the MPO is also 
important to help assure that indirect 
emissions, once attributed toa SOllICe, 
will not be double-counted by 
attributing the same emissions to nearby 
projects that are subsequently reviewed. 

The conformity requirements for 
applicability and analysis generally do 
not include reasonably foreseeable 
projects other thm those caused by the 
FederalaGtion. Thus. the calculation of 
emissions for de minimis or offset 
purposes includes only the (net) direct 
and indirect emissions caused by the 
Federal action in question. However, 
where en air quality modeling analysis 
is part 'of the conformity determination. 
the EPA guideline on air quality models 

(reference in S 51.859) requires the 
modeling to include emissions fIvrn 
existing sources as well as the potential 
new emissions due to the Federal action 
in order to accurately determine the 
effect of the action on the NAAQS and 
whether the action might cause or 
contributa to a new violation or worsen 
an existing violation. 

In addition. the definition is revised 
to clarify that emissions of criteria 
pollutants and emissions of precursors 
of criteria pollutants (as defined in the . 
final rule) are included within the 
meaning of "total of direct and indirect 
emissions." Further, the final definition 
makes it clear that the portion of 
emissions which are exempt or 
presumed to conform under § 51.853 are 
not included in the "total of direct and 
indirect emissions. " 

X. New or Revised Emissions Models 

1. Proposal 
The proposed rules require use of the 

most current version of the motor 
vehicle emissions model speci:fied by 
EPA and available for use in the 
preparation or revision of SIP's (58 FR 
13852). 

2. Comment 

One commenter suggested that the 
final rules should provide that 
confonnity determinations be made 
with the same mobile source emissions 
model as was used in the development 
of the SIP until such time as EPA 
approves a SIP revision. based on a neW 
model 

Another commenter noted that the 
latest planning assumptions may not be 
consistent with assumptions contained 
in the SIP. In such cases. the commenter 
suggests that the final rule should allow 
the affected agencies to determine 
which prevails. The commenter also 
suggested that the geneial conformity 
rule should provide a transition period 
similar to that in the transportation 
conformity rule, where EPA updates the 
motor vehicle emissions model. 

3. Response 

The statute requires the determination 
of conformity to be based on the most 
recent estimates of emissions. and such 
estimates shall be determined from the 
most recent population. employment. 
travel. and congestion estimates as 
determined by the MPO or other agency 
authorized to make such estimates. As 
noted in the proposal (58 FR 13846-
13847) EPA recognizes this issue and 
urges that these estimates should be 
consistent with those in the applicable 
SIP, to the extent possible. However. 
based on the clear statutory language. 
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the most namt estimates must be used. 
rather than the 9Stimates that may have 
baon used in (older) SIP revisions. In 
cases w~ the emissions estimate in 
the applicable SIP is outdated and the 
Federal agency chooses not to rely 00 it 
in the confonoity analysis. the final 
mofonoity rules allow a Federal agency 
to demonstrate conformity through 
analyses that focus on emission offsets 
and/or air que1ity modeling. 

Section 51.859(b) of the6nal rule 
includes provisions to provide 
BexibiUty for cases where use of 
otherwise required emission models or 
emission factms is inappropriate and 
the approval of the EPA Regional 
Administrator is obtained. In addition. 
the final rule provides a l88Sonable 
grace period where the EPA motor 
vehicle emissions model has been 
updated. so that ongoing 8lltllysis efforts 
are not und11ly disrupted. The grace 
period is consistent with the provisions 
in the transportation confonnity rule as 
suggested by the commenL 

Specifically. the rule establishes a 3-
month grace period during which the 
motor vehicle emissions model 
previously specifi1)d by EPA as the most 
current version may be used. 10 
addition, conformity analyses for which 
the analysis was begun during the grace 
period or no more than 3 years befoI9 
the notice of availability of the latest 
emiSsion model may continue to use the 
pI9vious version of the model specified 
by EPA. 

Y. Air Quality Modeling-Generol 

1. Proposal 
Where the confonnity analysis relies 

on air quality modeling. that modeling 
must use EPA-approved models. unless 
otherwise approved by the EPA 
Regional Acbninistrator (paragraph (c) of 
§ 51.859). The analysis must include 
any year for which the applicable SIP 
specifies an annual emissions budget 
(paragrapb (d)(3) of § 51.859). 

2. Comment 
One commentsr pointed out several 

problems in the rules; the rule would 
require the use of models that are 
inappropriate for complex terrain; 
before any models can be used, they 
must be EPA-approved: and conformity 
determinations should also include an 
analysis of the milestone years that are 
used in the SIP to demonstrate 
attainment. 

3. Response 
As proposed, the fin:li rules generally 

require use of EPA-approved models. 
including oomplex terrain models in 
some cases. However. where such 

models are unavailable for a particular 
application. alternate air quality 
anal}'8eS can be conducted upon 
approval of the EPA. Regional 
Administrator. 'I1le EPA believes it is 
!ISSlIotial to standardize air quality 
model applications siru:o models could 
otherwise be invented or existing 
models manip~ated to show virtually 
any results desired. 

However. § 51.858(8)(3) in the final 
rule does not apply to ozone or nitrogen 
dioxide modeling efforts. The EPA. 
believes that. as a technical matter. 
application of existing air quality 
dispersion models to assess project level 
emission changes for these regional 
scala pollutants is generally not 
appropriate. That is. photochemical grid 
models are genaraBy not sufficient to 
assess inaemental changes to areawide 
ozone concentrations from emissions 
changes at a single or group of small 
sources. Emission changes should 
amount to some significant fraction of 
base emissions before_photochemical 
grid modeling results can be interpreted 
with sufficient confidence that the 
results are not lost in the noise of the 
model and the input data. 

In addition. § 51.858(a) (3) lind (4) are 
revised to clarify that. in some cases. 
either local or areawide modeling or the 
provisions of § 51.858(a)(5) for CO andJ 
orPM-10 would satisfy the §51.8SS(a) 
requirements. As specified in 
§51.858(a)(4), the State agency 
primarily responsible for the applicable 
SIP would identify the caseslareas for 
which both local and areawide 
modeling is not needed to demonstrate 
confonnity since that agency has the 
expertise to make such a ~etermination. 

The analysis required. in paragraph 
(d)(3) of § 51.859 is for the same years 
as the milestone y88l'$ Doted by the 
commenter. This requirement applies 
where the applicable SIP specifically 
includes emissions budgets for the 
milestone andlor attainment years. 
Z. Mr_ Quality Modeling-PM-l0 

1. Proposal 
The proposal called for modeling of 

localized PM-I0 impacts in some cases 
(§51.858). 

2. Comment 

This analysis is not currently in use 
in California and is unfamiliar to 
technical air quality consultants and the 
California Air Resources Board. 

3. Response 
The EPA's air quality modeling 

guideline contains models intended 
specifically to arialyze the local and 
regional impacts ofPM-10. including 

poim. area. and volume SOIl]WS. In 
addition. EPA will be making guidance 
available on how to use an existing 
guideline model (CALINE3) and other 
EPA guidance to analJ7B the local air 
quality impacts ofPM-10 roadway 
emissions. 

AA. Activity on Fedemlly-Manoged 
Land 

1. Proposal 
The preamble to the gen.,m 

confonoity propOS!ll indicatas that 
prescribed bumiDg activities by FLM 
could be one activity affected by the 
rule. 

2. Comment 
Comments submitted by Federal land 

managers include general comments 
that are adlbessed elsewhere in this 
pmamble. Some of the comments are 
more specific to their land IIl8IIiI8'"P-BDt 
activities and are addtessed here. 

Regarding de minimis levels, 0118 

COIDIDenter stated that the proposed rule 
mixes up emissions and impacts: the 
rule should focus on the "efl'ect" on the 
nonattainmant area rather than 
emissions. The commenter stated that 
the approach has implications for 
prescribed burning. Presct.i'bed buminr 
is a temponuy source that may Occur 8\ . 
a time of year when the air quality 
standatds are not being violated. 10 
addition. the focus on emissions is. also 
a problem when the smoke is blown 
away from the nonattaimnent area. 

3. Response 1 

Regarding de minimis levels. the 
emissions-based threshold does not 
provide as direct an indicator ofe 
project's air quality impact as an 
ambient concentralion-baseci threshold. 
It was selected for the final rule. 
however. because it does provide a 
rough indicator of a project's impact. In 
addition. it was selectad because it is . 
not feasible to expect Federal. agencies. 
at the conformity applicability stage. to 
perform the air quality dispersion 
modeling analysis n~ to 
determine whether a project is above an 
air quality concentration. Such an 
analysis would be time consuming and 
potentially result in the Federal agency 
having to expend significant resources 
analyzing the air quality impact of an 
action that could be determined. upon 
completion of analysis. to have .. "d,e 
minimis" air quality impact. Moreover. 
for some actions requiring an air quaiitV' 
modeling analysis up-front is a poten.1 
waste of resources when the Federal 
agoncymay ultimately select an option 
for adequately showing conformity that 
doss Dot involve air quality modeling. 
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Regarding the timing of pnscribed 
bums, if It bum occurs during a time of 
year when a DODattalnment 81'08. does 
not experience violations of the NAAQS 
and the applicable SIP's attainment 
demonstration sJl9clfically reflects that 
finding. then such a bwn may be 
determined to conform pursuant to 
§ 51.858(a)[1). 

Reguding the direction of smoke 
emissinos. for the reasons noted above 
ePA has selected an emissions-based 
threshold for conformity applicability 
ptUposes. Such an approach does not 
account for emissions direction or 
dispersion. Depending on the nature 
and scope of the activity and confonnity 
option.Selected pursuant to section 
51.858. tho conformity analysis mayor 
may not explicitly address these factors. 
Section 51.855 was amended, however. 
to require the consultation and 
notification ofFLM's by other Federal 
agencies when a Federal action 
requiring a conformity determination is 
within 100 kIn of a Class I area. 

4. Comment 
Two commenters noted that the rule 

could affect many of their agencies' 
activities. One conunenter stated the 
rule becomes less focused as it attempts 
to address the different types of Federal 
actions. The commenter stated the Iule 
is unclear about how the Federal agency 
should make a confonnity 
determination for prescribed fire. l'mong 
other aC#vities, to take into account the 
complex issues involved. The 
commenter stated that the rule should 
encourage pollution prevention by 
exempting actions consistent with an 
agency's pollution prevention plan. 
Another comment indicated that most of 
its agency's tiumagement plans. which 
are prognunmatic, include emissbns 
that are not reasonably foreseeable. 

5. Response 
The final rule applies to . 

nonattaimnent and maintenance areas 
and requires conformity determinations 
for Federal actions where the total of 
direct and indirect emissions exceed de 
minimis levels as described in 
§ 51.853(b). Section 51.858 provides 
several options for showing conformity 

. for Federal activity generally. including 
FLM activity. The conformity showing 
includes an air quality test where the 
Federal agency must demonstrate that 
tho action does not cause or contribute 
to any new NAAQS violation or 
increase the frequency or severity of any 
existing violation. The Federal agency 
can either make this shOwing explicitly 
through air quality modeling or by 
selecting a surrogate option such as 
COnsistency with an emissions budget. 

Ths conformity showing also includes 
an emissions test where the Federal 
agency must show that the action is 
consistent with aU SIP requiremlmts and 
milestones. 

In general. EPA recognizes the 
complex problems posed by the goals 
and missions of the air quality and land 
management agancies and EPA intends 
to work with the FLM's and States to 
find solutions. One such area of concern 
is ecosystem management and forest 
health and the challenges posed to air 
quality and visibility by the need fur 
more prascribed burning expressed by 
theFLM. 

Regarding reasonably foreseeable 
emissions. the rule does DOt require 
Federal agencies to include emissions in 
confonnity applicability determinations 
or analyses which 818 not reasonably 
foreseeable. Reasonably fmeseeahle 
emissions (as defined in § 51.852) 818 
projected futW:e indirect emi~ons that 
818 identified at the time the conformity 
determination is made and for which 
the location and quantity is known. 

Regarding pollution prevention plans, 
while the final rule does exempt certain 
actions or presume them to conform. it 
does not specifically exempt actions 
consistent with a Federal agency's 
pollution prevention plan. Paragraph 
(c)(2) of § 51.853 of the final rule 
exempts actions whose total direct end 
indirect emissions 8M below the de 
minimis mtes and other actions which 
would result in no emissions increase or 
an emissions increase that is clearly de 
minimis. Certain actions listed in 
paragraph (c)(3) of § 51.853 where the 
emissions ate not reasonably foreseeable 
ate also exempt. In addition, paragraphs 
(d) and (e) of§51.853 of the final rule 
identify other actions wbich are exempt 
from conformity. such as Federal 
actions in response to emergencies. 
Therefore. since this rule does not 
exempt thlim or presume them to 
conform. actions consistent with an 
agency's pollUtion prevention plan that 
increase emissions beyond the de 
minimis levels 8I9 subject to 
conformity. However. §§51.853(g) and 
51.853(h) of the rule provide Fedeml 
agencies with the requirements and 
procedures to establish activities that 
are presumed to conform which could 
conceivably include actions consistent 
with a pollUtion plan provided the 
rule's appropriate requirements are met. 
Further. to address those situations 
where prescribed bwns are part of a 
conforming smoke management plan, 
§ 51.853(c)(4)(ii) was added to exempt 
such actions. 

6.Commant 

One comment concmned the air 
pollution emissiOJl$ infonnation SPA 
maintains in a document entitled 
"Compilation of Air Pollutant Emission 
Factors (AP-42)." The commenter 
indicated the dOCllDl8llt does not 
correctly represent emissions fr:om 
pIeSaibed fuuning. The commenter also 
stated that the rule should not require 
the develoPJIlBllt of demographic and 
other data from mban Donattajnment . 
areas when they am not relovaat. nor 
should the rule dictate such data in 
submban or rural areas in the agency's 
planning process. In addition. the 
commenter stated that the rule would 
require the use of inappropriate air 
quality models. Another commenter 
stated that models for use in analyzing 
presaibed burning emissions in 
mountainous terrain have not yet been 
developed. 

1. Response 
Regarding emission factors. the final 

rule allows for alternative emissions 
data to be used where it is more 
accurate th~ that provided in EPA's 
AP-42 document. Regarding 
demographic data, the final rule 
requires that all planning assumptions 
must be derived from data most MCQIltly 
approved by the MPO where available. 
Such data are available for urban areas; 
the rule does not require its use in 
subtUban and rural areas ifit is 
unavailable. 

Regarding modeling. nEPA guideline 
modeling techniques are not appropriate 
in a conformity determination, fb:en the 
rule provides far the use of alternative 
models provided written approval is 
obtained from the EPA Regtonal 
Administrator. Ifno model is available 
for a particular applicatiQJl. then 
modeling may not be an Optillll 
available for that conionnity 
determination. 

BE. Federab"sm Assessment 

1. Proposill 

The preamble to the proposal states 
that thBI9 are no federalism effects 
associated with this rule (58 FR 13848). 

2. Comment 

One commenter stated that a 
federalism 8$S8SSIllent should be 
conducted under Executive Order 
12612. 

3. Response 

A federalism 'lSS9SSment has not been 
conducted under Executive Order 
12612. However. federalism effuds ate 
considered throughout this rule (e.g .• 
discussions regarding State. Fedet'8l 



83Z46 Fedend R.epder I Vol. 58, No. 228 I Tuesday, . November 3D, 1993 I Rules and Regulations .. 

agency, and EPA roles in General 
Confonnity). 

V. F.coaomic Impact 

The estimates presently available are 
preUminery and do not TeDect 
substantive and recent revisions to the 
final rule. These estimates repteS8Dt 
specific infnrmation solicited from the 
Fed.eml agenc;:ias pl9SiUDed to be 
affected by thlt rule. The EPA is 
intstestsd in comments from the 
affected agencies on tho economic 
impacts pl8Sellted in this section. A 
revised 8IUllysis will be prepared and 
submiUed to OMU in the fonn of a 
revised Information Collection Request 
(lCR) under the PaperWork. Reduction 
Ad. 44 U.s.c. 3501 et seq. 

The preliminary estimates presented 
here are based on data provided by the 
following sources: Department of 
Interior (DOn, Department of 
Agricultwe (USDA). Department of 
~tuBY (DOE). Oepartmsnt of Defense 
[DOD). Department of Housing and . 
Urban Development (HUD) and the 
General Services Administration (GSA). 
It is estimated by the Federal agencies 
that between 10,000 and 50.000 Federal 
actions may need to be reviewed 
annually for applicability of the 
contormityrule. About 15% of these 
actions wUlrequire a conformity 
determination. The estimated cost of 
one conformity determination ranges 
hom $1.100 for a straightforward 
determination to $133,000 for a base 
closum conformity determination. In 
total, the IUlticipated cost of the general 
conformity rule from the raw data 
submitted by the agencies ranges from 
$63 million per year to 5111 million per 
year. These annual cost estimates reflect 
a U.s. Almy Corps of Engineer's (COE) 
estimated annual cost ranging from $53 
mUllon to $102 million. 

There are several factors that will lead 
to a change in these estimates. 
substantiany lowering and Il8ITOwing 
the ranges. These factors are: 

(1) Some of the estimates were based 
on the inclusive definition co-proposed 
by the rule in March 1993. and the 
definitions of indirect emissions and 
Federal action. but are not 
representative of the final rule. 

(2) New "de minimis" cutoffs and 
various added exemptions are present in 
the final rule and differ from the 
proposed rule. 

(3) There is need to completely 
account for overlap of Federal projects 
which have air environmental 
consequences and are subject to the 
National Environmental Policy Act 
(NEPA) as w(lU as the NSR. operating 
permit, SIP and FIP. NSP and hazanlous 

emission standarda and other 
requimments of the Act. 

Most of the cost of determining 
conformity falls to Federal agencies 
and/or private sponsors of projects 
needing Federal action. The Federal 
agencies endIor private ~rs will 
need to fund the analysis of the actions 
for air quality impact. In addition. State 
and local agencies may choose to 
participate in development and/or 
review of the analysis. The incremental 
cost estimates include recordkeeping, 
reporting. performing air quality and 
mitigation analysis, and considering 
public commants where appropriate. 

As stated above. these estimates are 
preliminary. Revisions will be 
addressed in a forthcoming nwised 
document that win specUi.callyassess 
the costs and NCOrdbeping and 
reporting burden of the ruls, as 
stipulated under Section VI(C) 
Paperwork reduction Act below. 

VI. Administrative ltequirements 

A. Executive Order 12866 
Under Executive Order 12866, (58 FR 

51735 (October 4, 1993)) the Agency 
must determine whether the regulatory 
action is "significant" and therefore 
subject to OMB review and the 
requirements of the Executive Order. 
The Order defines "significant 
regulatory action" as oile that is likely 
to result in a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, productivity. competition. 
jobs, the anvironment. public health or 
safety, or State. local. or tribal 
governmen~ or communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impact of entitlements. grants. user fees. 
or loan programs or the rights and 
obligations ohecipients thereof; Or 

(4) Raise novel legal or policy issues 
arising out of legal mandates. the 
President's priorities, or the principles 
set forth in the Executive Order. 

Pursuant to the terms of Executive 
Order 12866. it has been determined 
that this rule is a "significant regulatory 
action". As such. tbisaction was 
submitted to OMB for review. Changes 
made in TltSponse to OMB suggestions or 
recommendations will be documented 
in .tha public record. 

B. Regulatory Flexibility Act 
The Regulatoty Flexibility Act of 1980 

and applicable EPA guidelines revised 
in 1992 require Federal agencies to 
identify potentially adverse impacts of 

Fedaral regulatiODtl upon smal1 entities 
Small entities include small busin,rN 
organizations. and governmental 
juiisdictions. 11w EPA has detmmined 
that this regulation does not apply to 
any small entities. This regu1a.tion 
directlyaBects only Federal agencies. 
Consequently. 8 Regulatory Flenlrifity 
Analysis (RFA) is not required. As 
required under section 605 of tho 
Regulatory Flexibility Ad. 5 U.S.c. et 
Seq •• I certify that this regulation does 
not have a significant impact on a _ 
substantial number of soialleotities and 
thereby does not require a Regu1atmy 
Flexibility Analysis (RF A). 

C. Paperworlc Reduction Act 
The Paperwork Reduction Act (PRA) 

requires that an agency plSp8I8 an 
Information Qlllsdion Rsquest OCR) to 
obtain mal clearance tor any activity 
that will involve con~ information 
from ten or more non-Ped8ral 
respondents. These infoniudian 
requiJements include rePlrtin~· 
monitoring. and/or recoidbepUlg. The 
ICR for this rule includes the cost to the 
States of developing and implementing 
the General Conformity rule as wen as 
the cost of the collection burden for 
private sponsors of activities that 
require Federal sup~ or approval. 

The information collection 
requirements in 40 CFR parts 51 and 9l 
have not been approved by OMB _d 
are not effective until OMS approves 
them. These information collection 
requirements wID be submitted as part 
of a revised ICR to the Office of 
Management and Budget (OMB) under 
the Paperwork. Reduction Act, 44 U.s.c. 
3501 et seq. These requitemenb will not 
be effective until OMS ap~ them 
and a technical amendment to that 
effect is published in the Fedenl 
Register. 

D. Federalism Implications 
A federalism assessDient has not been 

conducted under Executive Order 
12612. However, federalism effects are 
considered throughout this rule (e.g .• 
discussions regarding State, Federal 
agency, and EPA roles in General 
Conformity). 

List of Subjects 

40CFRPart6 

Environmental impact statements. 
Foteign relations. Grant programs-­
environmental protection, Waste 
treatment and disposal. 

40 em Parts 51 and 93 

Environmental protection. 
Administrative practice and ptoced.ute. 
Air pollution control. Carbon monoxide, 
Intergovernmental relations. Lead, 
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Nitrogen oxides. Ozone. Particulate 
matter, Reporting and rucordkeeping 
requirements. SUlfur dioxide. Volatile 
otganic compounds. 

Dated: November 15.1993. 
Cuvl M. Bnnnur, 
AdmWstmtor. 

The Code of Federal Regulations. title 
40. chapter I. is amended as follows: 

PART 6--{AMENDED] 

1. The authority citation for part 6 is 
revised to road as follows: 

Authority: 42 U.S.c.. 4321 et seq .• 7401-
7671q: 40 erR part 1500. 

2. Section 6.303 is amended by 
removing and reserving paragraphs (c) 
through (g) and revising paragraphs (a) 
and (h) to read as follows: 

t 6.303 AIr qAlIty. 
(a) The Clean Air Act. as amended in 

1990.42 U.S.C. 7476(c), requires 
Federal actions to conform to any State 
implementation plan approved or 
promulgated under section 110 of the 
Act. For EPA actions. the applicable 
conformity requirements specified in 40 
CPR part 51. subpart W. 40 CFR part 93. 
subpart B. and the applicable State 
implementation plan must be met. 

lb) In addition. with regard to 
wastewater treatment works subject to . 
review under Subpart E of this part. the 
responsible official shall consider the 
air pollUtion control requirements 
specified in section 316(b) of the Clean 
Air Act. 42 U.S.C. 7616. and Agency 
implementation procedures. 

(c}--(g) [Reserved) 

PART 51-{AMENDED] 

1. The authority citation for part 51 
continues to read as follows: 

Authority: 4Z U.S.C. 7401-7671q. 

2. Part 51 is amended by adding a 
new subpart W to read as follows: 

SUbpart W-Oetennlnlng CDnfonnhy of 
General Federal Actlona to State or Federal 
Implem8ntatlon pran. 
Sec.. 
51.850 Prohibition. 
51.851 State implementation plan (SIP) 

revision. 
51.852 Definitions. 
51.853 Applicability. 
51.854 Confonnity analysis. 
51.855 Reporting requirements. 
51.856 Public partiCipation. 
51.857 Frequency of confonnity 

detenni.naUons. 
51.858 Criteria for determining conformity 

of general Federal actions. 
51.859 Procedures for confoIlllity 

determinations of general Fedel1.l1 
actions. 

51.860 Mitigation of air quality impacts, 

Subpart W-Delennlnlng Conformity of 
General Federal Actfona to S1ate or 
Federallmptemantatlon Plan. 

t 51..150 ProhIbItIon. 
(a) No department. agency or 

instrumentality of the Federal 
Government shall engage in. support in 
any way or provide financial assistance 
for, license or pennit. or approve any 
activity which does not conform to an 
applicable implementation plan. 

(b) A Fedsra1agency must make a 
determination that a Federal action 
conforms to the applicable 
implementation plan in accordance 
with the requilements of this subpart 
before the action is taken. 

(c) Paragraph (h) of this section does 
not include Federal actions where 
either: 

(1) A National Environmental Polley 
Act (NEPAl analysis was completed as 
evidenced by a final environmental 
assessment (BA). environmental impact 
statement (EIS). or finding of no 
significant impact (FONSn that was 
prepared prior to January 31. 1994; 

(2) (i) Prior to January 31. 1994, an EA 
was commenced or a contract was 
awarded to dev'3lop the specific 
envirunmental analysis; 

(ti) Sufficient environmental analysis 
is completed by March 15. 1994 so that 
the Federal agency may determine that 
the Federal action is in conformity with 
the specific requiremenls and the 
purposes of the applicable SIP pursuant 
to the agency's affirmative obligation 
.under section 176(C) of the Clean Air 
Act (Act); and 

(iii) A written determination of 
conformity under section 176(c) of the 
Act has been made by the Federal 
agency responsible for the Federal 
action by March 15. 1994. 

(d) NOtwithstanding any provision of 
this SUbpart. a determination that an 
action is in conformance with the 
applicable implementation plan does 
not exempt the action from any other 
requirements of the applicable 
implementation plan. the NEPA. or the 
Act. 

§51.851 State ImplMnentatlon plan (SIP) 
revtalon. 

(a) Each State must submit to the 
Environmental Protection Agency (EPA) 
a revision to its upplicable 
implementation plan which contains 
criteria and procedures for assessing the 
conformity of Federal actions to the 
applicable implementation plan. 
consistent with this subpart. The State 
must submit the conformity provisions 
within 12 months after November 30. 
1993 or within 12 months of an area's 

designation to nonattainment. 
whichever date is later. 

(hJ The Federal confonnity rules 
under this subpart and 40 CPR part 93, 
in addition to any existing applicable 
State requiremsnts. establish the 
conformity criteria and procedures 
necessary to meet the Act requiremBIIts 
until such time as the required 
conformity SIP revision is approved by 
EPA. A State's conformity provisions 
must contain criteria andtf:amures 
that are no less stringent the -
requirements described in this subpart. 
A State may establish more stringent 
conformity criteria and procedures only 
if they apply equally to non·Pedelal as 
well as Federal entities. Following EPA 
approval of the State conformity 
provisions (or a portion thereof) in a 
revision to the appJicable SIP. the 
approved. (or approved portion of the) 
Staw criteria and procedures would 
govern conformity determinations and 
the Federal confotmity regulations 
contained in 40 CPR part 93 would 
apply only fortbe portion. ifany. of the 
State's conformity provisions that is not 
approved by EPA. In addition. any 
previously applicable SIP requiIements 
relating to conformity remain 
anforceable until the State revises its 
SIP to specifically remove them from 

. the SIP and that revision is approved by 
EPA. 

§51.8S2 DefinitlonL 
Terms used but not defined in this 

part shall have the meaning given them 
by tha Act and EPA's regulations. (40 
CPR chapter n. in that order of priority. 

Affected Federolland manager means 
the Federal agency or the Federal 
official charged with direct 
responsibility for m~ment of an 
area designated as Class I under tha Act 
(42 U.S.C. 7472) that is located within 
100 km of the prnll0sed Federa1s.ction. 

Applicable Jmplementation plan or 
applicable SIP means the portion (or 
portions) of the SIP or most recent 
revision thereof. which has been 
approved under section ltD oftha Act. 
or promulgated undet section ltO(c) of 
the Act (Federal implementation· plan). 
or promulgated or approved pursuant to 
regulations promulgated under section 
301(d) oftha Act and which implements 
the relevant requirements of the Act. 

Areawide air qUality modeling 
analysis means an assessment on a scale 
that includes the entim nonattaimnent 
or maintenance area which uses an air 
quality dispersion model to determina 
the effects of emissions on air quality. 

Cause or contribute to a llew violcttion 
means a Federal action that: 

(1) Causes a new violation of a 
national ambient air quality standard 
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(NMQS) at a location in 8 

nonattainmeot or maintenance area 
which would otherwise not be in 
violation of the standard during the 
future period in question if tho Federal 
action wore not taken; or 

(2) Contributes. in conjunction with 
other reasonably foreseeable actions. to 
a new violation of a NAAQS at a 
location in a nOilattaintnent or 
maintenance area in a manner that 
would increase the frequency or severity 
of the new violation. 

Caused by, as used in the terms 
, "direct emissions" and "inc:lliect 

emissions," means emissions that 
would not otherwise occur in the 
absence of the Federal action. 

Criteria pollutant or standard means 
any pollutant for which there is 
established a NMQS at 40 CPR part 50. 

Direct emissions means those 
emissions of a.criteria pollutant or its 
precursors that 8M caused or initiated 
by the Federal action and occur at the 
same time and place as the action. 

Emergency means a situation where 
extremely quick action on the part of the 
Federal agencies involved is needed and 
where the timing of such Federal 
activities makes it impractical to meet 
the requirements of this subpart. such as 

. natural disasters like hurricanes or 
earthquakes, civil disturbances such as 
terrorist acts, and military 
mobilizations. 

Emissions budgets ate those portions 
of the applicable SIP's projected 
emissions inventorit:S that describe the 
levels of emissions (mobile, stationary, 
area, etc.) that provide for meeting 
reasonable ftnther progress milestones, 
attainment, and/or maintenance for any 
criteria pollutant or its precursors. 

Emissions offsets. for purposes of 
§ 51.858, are emissions teductions 
which are quantifiable. consistent with 
the applicable SIP attainment and 
reasonable further progress 
demonstrations, surplus to reductions ' 
required by, and credited to, other 
applicable SIP provisions, enforceable at 
both the State and Federal levels. and 
permanent within the time frame , 
specified by the program. 

Emissions that a Federal agency has 
a continuing program responsibility for 
means emissions that are specifically 
caused by an agency carrying out its 
authorities. and does not include 
emissions that occur due to subsequent 
actiVities, unless such activities are 
required by the Federal agency. Where 
an agency, in performing its normal 
program responsibilities, takes actions 
itself or imposes conditions that result 
in air pollutant emissions by a non­
Federal entity taking subsequent 
actions, such emissions are covered by 

the meaning of a continuing program 
resJl!Dlsibility . 

EPA means the Environmental 
Protection Agency. 

Federal action means any actiVity 
engaged in by 8 department, agency, or 
instrumentality of the Federal 
government. or any activity that a 
deJl8flment. 'lgency or instrumentality 
of the Federal government supports in 
any way, provides financial assistance 
for, licenses. permits, or approves. other 
than activities related to transportation 
plans. programs. and projects 
developed, funded. or approved under 
ti1l9 23 U.S.C. or the Federal Transit Act 
(49 U.S.c. 1601 et seq.). Where the 
Federal action is a permit, license, or 
other approval for some aspect of a non­
Federal undertaking, the relevant 
activity is the part. portion. or phase or 
the non·Feder8l undertaking that 
requires the Federal permit. license, or 
approval. 

Federal agency means. for purposes of 
this subpart. a Federal department, 
agency, or instrumentality of the Federal 
government. 

Increase the frequency ()r severity of 
any existing violation of tiny standard in 
any area means to cause a 
nonattainment area to exceed a standard 
more often or to cause a violation at a 
greater concentration than previously 
existed and/or would otherwise exist 
during the future period in question, if 
the project were not implemented. 

Indirect emissions means those 
emissions of a criteria pollutant or its 
precursors that: . 

(1) Are caused by the Federal action. 
but may occur later in time and/or may 
be farther removed in distance from the 
action itself but are still reasonably 
foreseeable: and 

(2) The Federal agency can 
practicably control and will maintain 
control over due to a continuiQg 
program responsibility of the Federal 
agency. . 

Locill air quality modeling analysis 
means an assessment of localized 
impacts oli a scale smaller than the 
entire nonattainment or maintenance 
area, including, for example, congested 
roadway intersections and highways or 
transit terminals. which uses an air 
quality dispersion model to determine 
the effects of emissions on air quality. 

Maintenance area means an area with 
a maintenance plan approved under 
section 175A of the Act. 

Maintenance plan means a revision to 
the applicable SIP, meeting the 
requirements of section 17SA of the Act. 

Metropolitan Planning Organization 
(MFO) is that organization designated as 
being responsible, together with the 
State, for conducting the continUing. 

cooperative, and comprehensive 
planning process under 23 U.S.C. 134 
and 49 U.S.C. 1607. 

Milestone has the meaning given in 
sections 18Z(g)(l) and 189(C)[I) of the 
Act. 

National ambient air quality 
standards (NAAQS) are those standards 
established pursuant to section 109 of 
the Act and include standards for 
embon monoxide (CO). lead (Pb), 
nitrogen dioxide (N021, ozone, 
particulate matter (PM-l0), and sulfur 
dioxide (S021. 

NEPA is the National Environmental 
Policy Act of 1969, as amended (42 
U.S.C. 4321 et seq.). 

Nonattainment Area (NAA) means an 
area designated as DonattainmeDt under 
section 107 of the Act and described in 
40 CFR part 81. . 

PrecursOl'S of a criteria pollutant are: 
(1) For ozone, nitrogen oxides (NOx), 

unless an area is exempted from NOx 
requirements under section 18Z(0 of the 
Act. and volatile organic compounds 
(VOO; and 

(Z) For PM-l0, those pollutants 
described in the PM-l0 nonattainment 
area·applicable SIP as significant 
contributors to the PM-I0 levels. 

Reasonably foreseeable emissions ue 
projected futunl indimct emissions tba' 
are identified at the time the conformity 
determination is made: the location of 
such emissions is known and the 
emissions are quantifiable. as descn"bed 
and documented by the Federal agency 
based on its own information and after 
reviewing any information presented to 
the Federal agency. 

Regional water and/or wastewater 
projects include construction, operation. 
and maintenance of water or wastewater 
conveyances, water or wastewater 
treatment facilities, and water storage 
reservoirs which affect a large portion of 
a nonattainment or maintenance area. 

Regionally significant action means a 
Federal action for which the direct and 
indirect emissions of any pollutant 
represent 10 percent or more of a 
nonattainment or maintenance area's 
emissions inventory for that pollutant. 

Total of direct and indirect emissions 
means the sum of direct and indirect 
emissions increases and decreases 
caused by the Federal action: i.e .• the 
"net" emissions considering all direct 
and indirect emissions. The portion of 
emissions which are exempt or 
presumed to conform. under § 51.853, 
(c). (d), (e), or CO are not included in the 
"total of direct and indirect emissionS' 
The "total of direct and indirect 
emissions" includes emissions of 
criteria pollutants and emissions of 
precursors of criteria pollutants. 
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151.1S3 AppIIcMJIlIty. 
(a) Confonnity determinations for 

Federal actions related to transportation 
plans. programs. end projects 
developed. funded. or approved under 
title 23 U.S.C. or the Federal Transit Act 
(49 U.S.c. 1601 et seq.) must meet the 
procedures and criteria of 40 CFR part 
51. subpart T. in lieu of the procedures 
set forth in this subpart. 

(b) For Federal actions not covered by 
paragraph (a) of this section. a 
conformity determination is required for 
each pollutant where the total of direct 
and indirect emissions in a 
nonaltBinment or maintenance area 
caused by a Federal action would equal 
or exceed any of the rates in paragraphs 
(b)(l) or (2) of this section. 

(1) For ptuposas of paragraph (b) of 
this section. the following rates apply in 
nonattainment areas (NAAs): 

Tons! 
year 

1 

(i) Judicial and legislative 
procoedin~. 

(il) Continuing and recurring 
activities such as permit renewals where 
activities conducted will be similar in 
scope and operation to activities 
C\ll'Jently be~~~onducted. 

(iii) Rulem . g and policy 
development and issuance. 

(iv) Routine maintenance and repair 
activities, including repair and 
maintenance of administrative sites. 
roads. trails. and facilities. 

(v) Civil and criminal enforcement 
activities. such as investigations. audits. 
inspections. examinations. 
prosecutions. and the training of law 
enforcement ~rsonnel. 

(vi) Administrative actions such as 
personnel actions. organizational 
changes. debt management or collectiori. 
cash management. internal agency 
audits. program budget proposals. and 
matters relating to the administration 
and collection of taxes, duties and fees. 

Ozona (VOC's or NO,,): 
Serious NAA's .............................. . 

(vii) The routine. recurring 
50 transportation of materiel and 

personnel. Severe NAA's .............................. . 
Extreme NMs ............................ . ~~ (viii) Routine movement of mobile 

assets. such as ships and aircraft, in 
home port reassignments and stations 
(when no new support fecilities or 
personnel 8M required) to perform as 
operational groups and/or for repair or 

Other ozone NM's outside an 
. ozone transport regton ............ .. 

MargInaJ and moderate NM's Inside 
an ozone transpOrt region: 

VOC .......................................... . 
NO" ........................................... . 

GaIbon monoldde: All NAA's .......... .. 
502 or- NOz: All NAA's .................... . 
PM-10: 
. Moderate NM's .......................... .. 

Serious NM's .............................. . 
Pb: AU NM's ................................ : ... 

100 

50 
100 
100 
100 

100 
70 
25 

(2) For purposes of paragraph (b) of 
this section, the following rates apply in 
maintenance areas: 

Ozone (NO .. ), S02 or N~: All main-
tenance areas .............................. . 

Ozone (VOO's): 

Tons! 
year 

100 

overhaul. . 
(ix) Maintenance dredging and debris 

disposal where no new depths are 
required. applicable pennits ere 
secured. and disposal will he at an 
approved disposal site. 

(x) Actions. such as the following. 
with respect to existing structures. 
properties. facilities and lands where 
futuro. activities conducted will be 
similar in scope and operation to 
activities currently being conducted at. 
the existing structures, properties. 
facilities. and lands: for example. 
relocation of personnel. disposition of 
federally-owned existing structures. 
properties. facilities. and lands. rent Maintenance areas inside an 

ozone transport region ............ .. 
MaIntenance areas outside an 

ozona transport region ............ .. 
Carbon monoxide: All maintenance 

areas ............................................ . 
PM-10: All malntenance areas ...... .. 
Pb: All maintenance areas ............. .. 

50 subsidies. operation and maintenance 
cost subsidies, the exercise. of 
receivership or conservatorship 
authority. assistance in purchasing 
structures. and the production of coins 
and currency. 

100 

100 
100 
25 

(c) The requirements of this subpart 
shall not app:-' to: 

(1) Actions where the total of direct 
and indirect emissions are below the 
emissions levels specified in paragraph 
(b) of this section. 

(2) The follOwing actions which 
would result in no emissions increase or 
an increase in emissions that is clearly 
de minimis: 

(xi) The granting of leases, licenses 
such as for exports and trade, permits, 
and easements where activities 
conducted will b" similar in scope and 
operation to activities currently being 
conducted. 

(xii) Planning. studies, and proviSion 
of technical assistance. 

(xiii) Routine operation of facilities, 
mobile assets and equipment. 

(xiv) Transfers of ownership. 
interests. and titles in land, facilities. 

and real and personal properties, 
regardless of the fonn or method of the 
transfer. 

(xv) The designation of empowennent 
zones. enterprise communities, or 
viticultural areas. 

(xvi) Actions by any of the Federal 
banking agencies or the Federal Reserve 
Banks. including actions regarding 
chartBrs. applications. notices. licenses. 
the supervision or examination of 
depository institutions or depository 
institution holding companies. access to 
the discount window. or the provision 
of financial services to banking 
organizations or to any department. 
agency or instrumentality of the United 
States, 

(xvii) Actions by the Board of 
Governors of the Federal Reserve 
System or any Federal Reserve Bank to 
effect monetary or exchange rate policy. 

bcvili) Actions that implement a 
foreign affairs function of the United 
States. 

(xix) Actions (or portions thereof) 
associated with transfers of land. 
facilities. title. and real properties 
through an enforceable contract or lease 
agreement where the delivery of the 
deed is required to occur promptly after 
a specific. reasonable condition is met. 
such as promptly after the land is 
certified as meeting the requirements of 
the Comprehensive Environmental 
Response, Compensation. and Liability 
Act (CERCLA). and where the Federal 
agency does not retain continuing 
authority to control emissions 
associated with the lands. facilities. 
title. or real properties. 

(xx) Transfers of real property. 
including land. facilities. and related 
personal property from a Federal entity 
to another Federal entity and 
assignments of real property. iricluding 
land. facilities. and related personal 
property from a Federal entity to 
another Federal entity for subsequent 
deeding to eligible applicants. 

(xxi) Actions by the Departinent of the 
Treasury to effect fiscal policy and to 
exercise the borrowing authority of the 
United States. 

(3) The following actions where the 
emissions ere not reasonably 
foreseeable: 

(i) Initial Outer Continental Shelf 
lease sales which ere made on a broad 
scale and are followed by explQration 
and development plans on a project 
level. 

(ii) Electric power marketing activities 
that involve the acquisition. sale and 
transmission of electric energy. 

(4) Actions which imp~ement a 
decision to conduct or carry out a 
conforming program such as prescribed 
burning actions which are consistent 
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with a conforming land management 
plan. 

(d) Notwithstanding the other 
requirements of this subpart. a 
conformity determination is not 
required for the following Federal 
actions (or portion thereof): 

(1) The pOulon of an action that 
includes major new or modified 
stationary sources that require a permit 
under the new source review (NSR) 
program (section 173 of the Act) or the 
prevention of significant deterioration 
(PSD) program (title L part C oftha Act). 

(2) Actions in response to 
emergendes or natural disasters such as 
hurricanes. earthquakes. etc .. which are 
commenced on the order of hours or 
days after the emergency or disaster 
and. if applicable. which meet the 
requirements of paragraph (e) of this 
section. 

(3) Research. investigations. studies. 
demonstrations. M training (other than 
those exempted under paragraph (c)(2) 
of this section). where no environmental 
detriment is incurred andlor. the 
particular action furthers air quality 
research. as determined by the State 
agency primarily responsible for the 
applicable SIP. 

(4) Alteration and additions of 
existing structures as specifically 
required by Dew or existing applicable 
environmental legislation or 
environmental regulations (e.g .• hush 
houses for aircraft engines and 
scrubbers for air emissions). 

(5) Direct emissions from remedial 
and removal actions carried out under 
the cOmprehensive Environmental 
RespoJlS$. Compensation and Liability 
Act (CERCLA) and associated 
regulations to the extent such emissions 
either comply with the substantive 
requirements of th.;t PSD/NSR 
permitting program or are exempted 
from other environmental regulition 
under the provisions of CERCLA and 
applicable regulations issued under 
CERCLA. 

(e) Federal actions which are part of 
a continuing response to an emergency 
or disaster under paragraph (d}(2l of this 
section and which are to ba taken more 
than 6 months after the commencement 
of the response to the emergency Ot 
disaster under paragraph (d)(2) of this 
section are exempt from the 
requirements of this subpart only if: 

(1) The Federal agency taking the 
actions makes a written determination 
that. for a specified period not to exceed 
an additional 6 months. it is impractical 
to prepare the conformity analyses 
which would otherwise be nlquited and 
the actions cannot be delayed due to 
overriding concerns for public health 

and welfare. national security interests 
and foreign \,olicy commitments; or 

(2) For actions which are to be taken 
after those actions covered by paragraph 
(e)(l) of this section. the Federal agency 
makes 8 new determination as provided 
in l!aragt'8]?h (e)(I) of this section. 

(f) Notwithstanding other 
requimments of this subpart. actions 
spedfied by individual Federa1agencies 
that have met the criteria set forth in 
either paragraph (g)(1) or (g)(2) of this 
section and the procedures set forth in 
paragraph (h) of this section are 
presumed to conform. except as 
provided in paragraph (j) of this section. 

(g) The Federal agency must meet the 
criteria for establishing activities that 
are presumed to confmm by fulfilling 
the requirements set forth in either 
p~h 00(1) or (g)(2) ofthis section: 

(1) Tlia F8deral agency must clearly 
demonstrate using methods consistent 
with this subpart that the total of direct 
and indirect emissions from the type of 
activities which would be presumed to 
conform would not: 

(i) Cause or contribute to any new 
violation of any standard in any area; 

(ii) Interfere with provisions in the 
, applicable SIP for maintenance of any 
standard; 

(Ui) Increase the frequency or severity 
of any existing violation of any standard 
in anr area;' or 

(iv Delay timely attainment of any 
standard or any required interim 
emission reductions or other milestones 
in any area including. where applicable. 
emission levels specified in the 
applicable SIP for purposes of: 

(Al A demonstration of reasonable 
further progress; , 

(B)'A demonstration of attainment; or 
(C) A maintenance plan; or ' 
(2) The Fedoralagency must provide 

documentation that tho total of dUect 
and indirect emissions from such future 
actions would be below the emission 
rates for a conformity determination that 
are established in paragraph (b) of this 
section. based. for example. on similar 
actions taken ovei recent years. 

(h) In addition to meeting the criteria 
for establishing exen:'~tions set forth in 
paragraphs (g)(l) or (gI(2) of this section. 
the following proced1lteS must also be 
complied with to presume that activities 
will conform: 

(1) The Federal agency must idantify 
through pubUcation in the Federal 
R.egister its list of proposed activities 
that are presumed, to conform and the 
basis for the presumptions; 

(2) The Federal agency must notify 
the appropriate EPA Regional Office(s). 
State and local air quality agencies and. 
where applicable. the agency designated 
under section 174 afthe Act and the 

MPO and provide at least 30 days for 
the public to comment on the list of 
proposed activities pmsumed to 
conform: 

(3) The Federal agancy must 
document its response to aU the 
comments received and make the 
comments. response. and final list of 
activities available to the public upon 
~est;8Dd 

(4) The Federal agency must publish 
the final list of such activities in the 
Federal Register. 

(i) Notwithstanding the other 
requirements of this subpart. when the 
total of direct and indirect eiDissions of 
any pollutant &om a Federal action does 
not equal or exceed the rates specified 
in paragraph (b) of this section. but 
represents 10 percent or more of a 
nonattainment or maintenance area's 
total emissions of that pollutant. the 
action is defined as a regionally 
significant action end the requirements 
of § 51.850 and §§ 51.855 through 
51.860 shall apply for the Federal 
action. 

(j) Where an action otherwise 
presumed to conform under paragraph 
(I) of this section is a regionally 
significant action or does not in fact 
meet one of the criteria in paragraph 
(g)(l) of this section. that action shall 
not be presumed to conform and the 
requirements of § 51.850 and §§ 51.855 
through 51.860 shaD apply for the 
Fede....ru. action. 

(k) The provisions of this subpart 
shall apply in all nonattainment and 
maintenance areas. 

§ 51.854 Confonnlty analySis. 
Any Federal department. agency. or 

instrumentality of the Fedaral 
government taking an action subject to 
this subpart must make its own 
conformity determination consistent 
with the tequiIements of this subpart. In 
making its conformity determination. a 
Federal agency must consider comments 
from any interested parties. Where 
multiple Federal agencies have 
jurisdiction for various aspects of a 
project. a Fec\eral agency may choose to 
adopt the analysis of another Federal 
agency or develop its own analysis in 
order to make its conformity 
determination. 

S 51.855 Reporting requlrementa. 
(e) A Federal agency making a 

conformity determination under 
§ 51.858 must provide to the appropriate 
EPA Regional Office(s). State and locaJ 
air quality agencies and. where 
applicable. affected Federal land 
managers. the agency designated under 
section 174 afthe Act and the MPO a 
30 day notice which describes the 
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proposed action and tho Federal 
agency's draft conformity dotamrination 
on the action. 

(b) A Fedeml agency must notify the 
appropriate EPA Regional Office(s), 
Stale and local ail' quality agencies and, 
where applicable. affected Fsderalland 
managers. the agency designated under 
section 174 of the Clean Air Act and the 
MPO within 30 days after making a final 
conformity determination under 
§ 51.858~ 

551.856 PubUcp.-tlcJpttlan. 
(a) Upon request by any person 

regarding a specific Federal action, a 
Federal agency must make available for 
review its draft conformity 
determination under § 51.858 with 
supporting materials which describe the 
analytical methods and conclusions 
relied upon in making the applicability 
analysis and draft conformity 
detF.lrmination. 

(b) A Federal agency must mw 
public its draft conformity 
determination under § 51.858 by placing 
a notice by prominent advertisement in 
a daily newspaper of general circulation 
in the area affected by the action and by 
providing 30 days for written public 
comment prior to taking any formal 
action on the draft determination. This 
comment period may be concurrent 
with any other public involvement. 
such as otcurs in the NEP A process. 

(c) A Federal agency must document 
its response to all the comments 
received on its draft conformity 
determination under § 51.858 and make 
the comments and responses available, 
upon request by any person regarding a 
specific Federal action, within 30 days 
of the final conformity determination .. 

(d) A Federal agency must make 
public its final conformity 
determination under § 51.858 for a 
Federal action by placing a notice by 
prominent advertisement in a daily 
newspaper of general circulation in the 
area affected by the action within 30 
days of the final confOrmity 
determination. . 

§ 51.857 Frequency of coOfonnlty 
detennlnatlona. . 

(a) The conformity status of a Federal 
action automatically lapses 5 years from 
the date a final conformity 
determination is reported under 
§ 51.855, unless the Federal action has 
been completed or a continuous 
program has heen commenced to 
implement that Federal action within a 
reasonable time. 

(b) Ongoing Federal activities at a 
given site showing contiuuous progress 
are not new actions and do not require 
periodic redeterminations so long as 

such activities ore within the scoptI of 
the final conformity determination 
reported under § 51.855. 

(c) If. after the confOrmity 
determination is made. the Federal 
action is changed so that there is an 
increase in the total of direct and 
indirect emissions above the levels in 
§ 51.853(b), a nuw conformity 
determination is required. 

151.851 CrftIrIII for ........ Ing 
confonnlty of l1l*8I FedaI acIIona. 

(a) An. action requimd under § 51.853 
to have a conformity determination for 
a specific pollutant. will be determined 
to conform to the applicable SIP if. for 
each pollutant that exceeds the rates in 
§ 51.853(b). or otherwise requires a 
conformity determination due to the 
total of direct and indirect emissions 
from the action, the action meets the 
requinJments of paragraph (c) of this 
section, and meets any of the following 
requirements: 

(1) For any criteria pollutant, the total 
of direcl and indirect emissions from 
the action are specifically identified and 
accounted for in the applicable SIP's 
attainment or maintenance 
demonstration; 

(2) For ozone or nitrogan dioxide. the 
total of direct and indirect emissions 
from the action are fully offset within 
the same nonattaimnent or maintenance 
area through a revision to the applicable 
SIP or a similarly enforceable measure 
that effects emission reductions so that 
there is no net increase in emissions of 
that pollutant; 

(3) For any criteria pollutant. except 
ozone and nitrogen dioxide. the total of 
direct and indirect emissions from the 
action meet the requirements: 

. (i) Specified in paragraph (b) oftbis 
section, based on areawide air quality 
modeling analysis and local air quality 
modeling analysis; or 

(li) Meel the reqUirements of 
paragraph (a)(5) of this section and, for 
local air quality modeling analysis. the 
requinJment of paragraph (b) of this 
section; 

(4) For CO or PM-lO-
U) Where the State agency primarily 

responsible for the applicable SIP 
determines that an areawide air quality 
modeling analysis is not needed, the 
total of direct and indirect emissions 
from the action meet the requiIem6nts 
specified in paragraph (b) of this 
section, based on local air quality 
modeling analysis: or 

(ii) Where the State agency primarily 
responsible for the applicable SIP 
determines that an areawide air quality 
modeling analysis is appropriate and 
that a local air quality modeling analysis 
is not needed. the total of direct and 

indirect emissions from the 8(:tiou meet 
the requirements specified in paragraph 
(b) of this section. based on 8I8Ilwide 
modeling. or meet the requirements of 
paraB!8ph (e)(5) of this section; or 

(5) For oUIDe or nitrogen dioxide. and 
for purposes of paragraphs (a)(3)(fi) and 
(aJ(4)(li) of this section, each portion of 
the action or the action as a whole meets 
any of the following requimments: 

(i) Where EPA haS approved a 
revision to an Ill'ea's attainment or 
maintenance demonstration after 1990· 
and the State makes a determination as 
provided in paragraph (a){S)(i)(A) of this 
section Dr where the State makes a 
commitment as provided in paragraph 
(a)(5)(i)(B) of this sectic.n: 

(A) The total of direct: and indirect: 
emissions from the action (or portion 
thereof) is determined and documented 
by the State agency primarily 
responsible for the applicable SIP to 
result in a level of emissions wbich, 
together with all other emissionsiD: the 
nonattainment (armaintenance) 81'811, 
would not exceed the emissions budgets 
SJK!Cified in the aJlplicable SIP: 

(B) The total of direct and indirect 
emissions from the action (or PQl1ion 
thereof) is determined by the State 
agency responsible for the applicable 
SIP to result in a level of emissions 
Which. together with all other euiissions 
in tha nona.ttainment (or maintenance) 
area, would exceed an emissions budget 
specified in the applicable SIP and the 
State Governor or the Govemor's 
designee for SIP actions makes a written 
commitment to EPA which includes the 
following: 

(1) A specific schedule for adoption 
and submittal of a revision to the SIP 
which would achieve the needed 
emission reductions prior to the time 
emissions from the Federal action 
would occur; 

(2) Identification of specific measures 
for incorporation into the SIP which 
would result in a level of emissions 
which. together with all other emissions 

. in the nonattainment or maintenance 
area, would not exceed any emissions 
budget specified in the applicable SIP; 

(3l A demonstration that all existing 
appliCable SIP requirements am being 
implemented in the IU'&8 for the 
pollutants affecte:.!r the Federal 
action. and that I authority to 
implement additional requirements has 
been fully pursued; 

(4) A determination that the 
responsible Federal agencies have 
required all reasonable mitigation 
measures associated with their action; 
and 

(5) Written documentation including 
all air quality analyses supportingtbe 
confonnity determination: 
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(C) Where a Federal qeney made a 
confonnlty d.etorminatioo based on a 
State commItment under paragraph 
(a)(5)(I)(8) of this section. such a State 
commitment is automaticaIly deemed a 
call for a SIP revision by EPA unelet 
section 110(ld(s) of the Act. effective on 
the date of the Federal confonnity 
d8lennination and requiring response 
within 18 months or any shorter time 
within which the State commits to 
revise the applicable SIP: 

(ii) The aCtion (or portion thereon. as 
determined by the MPO. is specifically 
included in 8 cummt transportation 
plan and transportation improvement 
program which have been found to 
confonn to the applicable SIP under 40 
CFR part 51. subpart T. or 40 CPR part 
93. subpart A: 

(iii) The action (or portion thereon 
fully offsets its emissions within the 
same nonatt.ainment or maintenance 
area through a revision to the applicable 
SIP or an equally enforceable measwe 
that effects emission reductions equal to 
or greater than the tote1 of direct and 
indirect emissions from the action so 

. that there is no Det increase in 
emissions of that pollutant; 

(iv) Where EPA bas not approved a 
revision to the relevant SlP attainment 
or InaintenancEI demonstration since 
1990. the total of diIect and indirect 
emissions from the action for the future 
years (described in § 5l.859(d)) do not 
increase emissions with rospect to the 
baseline emissions: 

(A) The baseline emissions renect the 
historical activity levels that occurred in 
the geographic area affected by the 
propos&d Federal action during: 

(1) Calendar year 1990: 
(2) The calendar year that is the basis 

for the classification (or. where the 
classification is based on multiple years. 
the most repiesentative year). if a 
classification is promulgated in 40 CFR 
part 81: or 

(3) The year of the baseline inventory 
in the PM-10 applicable SIP; 

(B) The baselhie emissions 818 the 
total of direc::t and indirect emissions 
calculated for the future years 
(described in § 51.859(d)) using the 
historic activity laveis (described in 
paragraph (a)(S)(iv)(A) of this section) 
and appropriate emission factors for the 
future y~ars: or 

(v) Whtml the action involves regional 
water and/or wastewater projects. such 
projects are sized to meet oilly the needs 
of population projections that 818 in the 
applicable SIP. 

(b) The areawide and/or local air 
quality modeling analyses must: . 

(1) Meet the requirements in § 51.859; 
and 

(2) Show that the action does not: 

(I) Cause or connibute to any new 
violation of any standard in any area; or 

(il) InCl'8lUl8 the frequency (Jt l8Verity 
of any exlsdng violation of any standard 
in anyaree. 

(cl Notwithstanding any other 
requjJem.ents of this aec:tion. an action 
subject to thia subpart may not be 
determined to cooIonn to the applicable 
SIP unless the total of direct and 
indirect emissions &om the action is in 
compliance or consistent with all 
releVant ~ents and milestones 
contained in the applicable SIP. such as 
elements idantifted as part of the 
reasonable ~~ schedules. 
assumptions lpel:ilied in the attainment 
or maintenance dauumstration, 
prohibitions. numerical emission limits. 
and work practice requiraments. 

(d) Any analy&8$ requiJed unciar this 
section must bit compfeted. and any 
mitigation requirements necessary for a 
finding of conformity must be identified 
before the determination of confonnity 
lsmade. 

151.est Procedures far coulannlty 
~ ot ...... F«lnl1ICtIanL 

(a) The analyses teQUired under this 
subpart must be based on the latest 
planning assumptions. 

(1) AU planning assumptions must be 
derived from the estimates of 
population. employment. travel. and . 
congestion most recently approved by 
the MPD. or other agency authorized to 
make such estimates. wh818 available. 

(2) Any revisions to these estimates 
used as part of the conformity 
determination. including projected 
shifts in geographic location or level of 
population. employment. travel.' and 
congestion. must be approved by the 
MPO or other agency authorized to 
make such estimates for the urban 8l8a. 

(b) The analyses required under this 
subpart must be based on the latest and 
most accurate emission estimation 
techniques available as described below. 
unless such techniques are 
inappropriate. U such techniques 818 
inappropriate end written approval of 
the EPA Regional Administrator is 
obtained for any modification or 
substitution. they may be modified or 
another technique substituted on a case­
by-case basis or. where appropriate. on 
a generic basis for a specific Federal 
agency program. 

(1) For motor vehicle emissions, the 
most cuneDt version of the motor 
vehicle emissions model specified by 
EPA and available for use in the 
preparation or revision of SIPs in that 
State must be used for the conformity 
analysis as sped6.ed. in paragraphs (b)(l) 
(i) and (il) of this section: 

UJ The EPA must publish in tbe 
Fedeni JI.e&dIer a nolke of availability 
of any JJBW motor vehicle emissions 
modal. and 

(U) A grace period of three mouths 
shall apply during which the motor 
vehic18 emissions model previously 
specified by EPA as the most ClD18Dt 
venrion may be used. Conformity 
analyses for which the UIIlysis was 
begun during the grace period or DO 
more than 3 years oofum the F ..... 
....... notice of availability ortbe -
latest emission model may continue to 
use the previous version oithe model 
specified by EPA. 

(2) Pot non-motorvehicl8 smm:es. 
including stationary and uea SO'IIJC8 
emissions, the latest emissiQD fadors 
speci6ad by EPA in the "Compilation of 
Air Pollutant Emission Factors lAP-
42)'" must be used for the CODfonnity 
analysis unless more accunIe emission 
data are available. such as adUal stadt 
test data from statiOJl8lY sotuceS which 
are part of the oonfmmity analysis. 

(e) The air quality modeling anaIJses 
requiJ8d under this subpart must be 
based on the appliCable air quality 
models. data bases. 8Jld other 
requirements specified in the most 

. recent vamon or the "Guideline on Air 
Quality Modals (Revised)" (1986). 
including supplements (EPA 
publication no. 45Q/2-78-027R)z, 
Unless: 

(1) The guideline techniques ere 
inappropriate, in which case the ~l 
may be modified or anotbsr model 
substituted on a c:ase-by-case basis or, 
where appropriate, on a generic basis for 
a specific Felleral '89DCf program. and 

(2) Written approval of the EPA 
Regional Administrator is obt8inad for 
any modification or substitution. 

(d) The amdyses required underthis 
subpart. except § 51..858(a)(1), must be 
based on the total of dUect and indirect 
emissions from the action and must 
reflect emission scenarios that ant 
expected to DCCW' under each of the 
following cases: 

(1) The Act mandated. a~tainment year 
or, if appUcab1e. the farthest year for 
which emissions 819 projected in the 
mnintenance plan: 

(2) The year during which the total of 
direct and indirect emissions &om the 
action is expected to be the greatest on 
an annual basis; and 

(3) any year for which the a~plicable 
SIP specifies an emissions budget. 

• .= 
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• 51..180 IIIIIg.tIDn of .., quality IrIIp*:tL 
(a) Any II188SUMS that 8I8 intended to 

mitigate air quality impacts must be 
identified and the process for 
implementation and enforcement of 
such measures must be described. 
including an implementation schedule 
containing explicit timeUnes for 
implementation. 

lb) Prior to determining tha!. a Federal 
action i.s in conformity. the Federal 
agency making the conformity 
determination must obtain written 
commitments from the appropriate 
persons or agencies to implement any 
mitigation measures which are 
identified as conditions for making 
conformity determinations. 

(e) Persons or agendes voluntarily 
committing to mitigation measures to 
facilitate positive conformity 
determinations must comply with the 
obli.8ations of such commitments. 

(d) In instarices where the Federal 
agency is lialnsing. pmnitting or 
otherwise approving the action of 
another governmental or private entity. 
approval by the Federal agency must be 
conditioned on the. other entity meeting 
the mitigation measures set forth in the 
conformity determination. 

(e) When necessary becaU58 of 
changed circumstances. mitigation 
measures may be modified so long as 
the new mitigation measures continue 
to support the confOrmity 
determination. Any proposed change in 
the mitigation measures is subject to the 
reporting requirements of § 51.856 and 
the public p&rticipationrequirem'lnts of 
§51.857. 

(f) The implAmentation plan revision 
required in § 51.851 shall provide that 
written commitments to mitigation 
measures must be obtained prior to a 
positive conformity determination and 
that such commitments must be 
fulfilled. 

(g) After a State revises its SIP to 
adopt its general conformity rules and 
EPA approves that SIP revision. any., 
agreements. including mitigation 
measwes, necessary for a conformity 
detennination will be both State and 
federally enforceable. Enforceability 
through the applicable SIP will apply to 
all persons who agree to mitigate direct 
and indirect emissions associated with 
a Federal action for a conformity 
determination. 

PART 93-DETERMINING 
CONFORMrrY OF FEDERAL ACTIONS 
TO STATE OR FEDERAL 
IMPLEMENTATION PLANS 

1. The authority citation for part 93 
continues to read as follows: 

~rity: 42 U.S.c. 7401-7671p. 

2. Part 93 is amended by adding 8 

new subpart B to read as follows: 

s.mp.t s-o.t.rmlnlng Contonnlty of 
General r:.deraI ActIons to $IatIt or Federal 
Imp"""",bllton PIaM 

Sec. 
93.150 Prohibition. 
93.151 Slate implementation plan (SIP) 

l'9Vision. 
93.152 DefuUtions. 
93.153 Applicability. 
93.154 Coofurmity analysis. 
93.155 Reporting requirements. 
93.156 Public participation. 
93.1S7 FroqueIlC)' of conformity 

determinations. 
93.158 Criteria for determining confonnity 

of general Federal actions. 
93.159 Procedwes for conformity 

determinations ofgenenil Federal 
actions. 

93.160 MitiBation of air quality impacts. 

Subpart B-Oetennlnlng Conformity of 
General Federal Action. to State or 
Federal Implementation Plana 

193.150 ProhIblUon. 
(a) No department. agency or 

instrumentality of the Federal 
Government shall engage in. support in 
any way or provide financial assistance 
for, license or permit. or approve any 
activity which does not conform to an 
applicable imElementation plan. 

(b) A Federu agency must make a 
determination that a Fooeral action 
conforms to the applicable 
implementation plan in accordance 
with the.requirements of this subpart 
before the action is taken. 

(c) Paragraph (b) of this section does 
not include Federal actions where: 

(1) A National Environmental Policy 
Act (NEp A) analysis was completed as 
evidenced by a final environmental 
assessment (EA), environmental impact 
statement [EIS). or finding of no 
significant impact (FONSn that was 
prepared prior to January 31. 1994; or 

(2)(i) PrlfJr to December 30. 1993. an 
environmental analysis was commanced 
or a contract was awarded to develop 
the specific environmental analysis; 

(ii) Sufficient environmantal analysis 
is completed by Mmch 15. 1994 so that 
the Federu agency may determine that 
the Federal action is in conformity with 
the specific requirements and the 
purposes of the appli<:able SIP pursuant 

, to the agency's affinnative obligation 
under section 176(C) of the Clean Air 
Act (Act); and 

(ill) A written determination of 
conformity under section 176(c) of the 
Act has been made by the Federal 
agency responsible for the Federal 
action by March 15, 1994. 

(d) Notwithstanding any provision of 
this subpart. a determination that an 

action is in confonnance with the 
applicable implementation plan does 
not exempt the action from any other 
requirements of the applicable 
implementation plan. the National 
Environmental Pollcy Act (NEPA). or 
the Clean Air Act (Act). 

193.151 State implementation plan (SIP) 
revIaIon. 

The Federal conformity rules under 
this subpart. in addition to any existing 
applicable State ftlqUirements. establi$ 
the conformity criteria and procedures 
necessary to meet the Act requirements 
until such time as the requited 
conformity SIP revision is approved by 
EPA. A State's conformity provisions 
must contain criteria and procedures 
that are no less stringent than the 
requirements de~bed in this subpart. 
A State may establish more striIigent 
conformity criteria and procedures only 
if they apply equally to nonfedeml as 
well as Federal entities. Followmg EPA 
approval of the State conformity 
provisions (or a portion thereof) in a 
revision to the applicable SIP. the 
approved (or approved portion of the) 
State criteria and procedweswould 
govern conformity determinations and 
the Federal conformity regulations 
contained in this part would apply only 
for the portion. ihny, of the State"s 
conformity provisions that is not 
approved by EPA. In addition. any 
pteviously applicable SIP requirements 
relating to conformity remain 
enforceable until the State revises its 
SIP to specifically remove them from 
the SIP and that revision is approved by 
EPA. 

§ 93.152 Deflnhiona. 
Terms used but not defined in this 

part shall have the meaning given them 
by the Act and EPA's regulations (40 
CFR chapter I), in that order of priority. 

Affected Federal land manager m.eans 
the Federal agency or the Federal 
official chazged with direct 
responsibility for management of an 
area designated as Class I under the Act 
(42 U.S.C. 1412) that is located within 
100 kIn of the proposed Federal action. 

Applicable lmpJementation plan or 
applicable SlPmeans the portion (or 
portions) of the SIP or most :recent 
revision thereof. which has been 
approved under section 110 of the Act. 
or promulgated. under section 110(c) of 
the Act (Federal implementation plan). 
or promulgated or approved pursuant to 
regulations promulgated under section 
301(d) of the Act and which implements 
the relevantrequiremants of the Act. 

Areawide air quality modeling 
analysJs means an assessment on a scale 
that includes tho entire nonattainment 
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or maintenance area which uses an air 
quality disporsion model to determine 
the elJBcts of emissions on air quality. 

Couse or contribute to a new violation 
means a Federal.ction that: 

(1) Causes a new violation of a 
national ambient air quality standard 
(NAAQS) at a location in a 
nonattainment or blIlintenance area 
which would otherwise not be in 
violation oftha standud during the 
future period in question if the Federal 
action were not taken: or 

(2) Contributes. in conjunction with 
other reasonably foreseeable actions. to 
a new violation of a NAAQS at a 
location in a nonattaimnent or 
maintenanOll IlI'8Il in a manner that 
would increase the frequency or severity 
of me new violation. 

Caused by. as usad in the terms 
.. direct emissions" and "indilect 
emissions." means emissions that 
would not otherwise occur in the 
absence of the Federal action. 

Criteria ponutant or standard means 
any pollutant for which there is 
established a NAAQS at 40 CFR part 50. 

Direct emissions means those 
emissions of a criteria pollutant or its 
precursors that are caused or initiated 
by the Federal action and occur at the 
same time and place as the action. 

Emergency means a situation where 
extremely quick action on the part of the 
Federal agencies involved is needed and 
where the timing of such Federal 
activities makes it impractical to meet 
the requirements of this subpart. such as 
natural disasters like hurricanes or 
earthquakes. civil disturbances such as 
terrorist acts and military mobilizations. 

Emissions budgets are those portions 
of the applicable SIP's orojected 
emission inventories that describe the 
levels ofemissioDS (mobile, stationary. 
area, etc.) that provide for meeting 
reasonable further progress milestones. 
attainment. and/or maintenance for any 
criteria p'ollutant or its precursors. 

Emissions offsets. for purposes of 
§ 93.158, are emissions reductions 
which are quantifi&ble, consistent with 
the applicable SIP attainment and 
reasonable further progress 
demonstrations. surplus to reductions 
required by, and credited to, other 
applicable SIP provisions. enforceable at 
both the State and Federal levels. and 
permanent within the time frame 
specified by the program. 

Emissions that a Federal agency has 
a continuing program responsibility for 
means emissions that are specifically 
caused by an Bgency carrying out its 
authorities. and does not include 
emissioll$ thatoccur due to subsequent 
activities. unless such activities am 
required by the Federal agency. When 

an agency, in performing its normal 
program responsibiUties. takes actions 
itself or imposes conditions that result 
in air pollutant ell!issions by a non­
Federal entity taldng subsequent 
actions. such emissions are covered by 
the meaning of 8 continwng program 
responsibility. 

EPA means the Environmental 
Protection Agency. 

FedemJ action means any activity 
engaged in by a department.. agency, or 
instrumentality of the Federal 
government. or any activity that a 
department, agency or instrumentality . 
of the Federal government supports in 
any way. provides financial assistance 
for,licenses, permits. or approves, other 
than activitieS related to transportation 
plans. p~, and projects . 
developed. funded. or approved under 
title 23 U.S.C. or the Federal Transit Act 
(49 U.S.C. 1601 et seq.). Where the 
Federal action is a permit. license. or 
other approval for some aspect of a non­
Federal undertaking. the relevant 
activity is the part. POrtiOD. or phase of 
the non-Federal undertaking that 
requires the FedEral permit, license. or 
approval. 

Federol agency means. for purposes of 
this subpart. a Federal department. 
agency. or instrumentality of the Federal 
govemmenL 

Increase the frequency or severity of 
any existing violation of any standard in 
any area means to cause a 
nonattainmant area to exceed a standard 
more often or to canse a violation at a 
greater concentration than previously 
existed and/or would otherwise exist 
during the future period in question, if 
the project were not implemented. 

Indirect emissions means those 
emissions of a criteria pollutant or its 
precursors that: 

(1) Are caused by the Federal action. 
but may occur later in time and/or may 
be further removed in distance from the 
action itseH but are still reasonably 
foreseeable; and 

(2) The Federal agency can 
practicably control and will maintain 
control over due to a continuing 
program responsibility of the Federal 
agency. 

Local air quality modeling analysis 
means an assessment of localized 
impaQs on a scale smaller than the 
entire nonattainment or maintenance 
area, including. for example, congested 
roadway intersections and highways or 
transit terminals, which uses an air 
quality dispersion model to determine 
the effects ofemissions on air quality. 

Maintenance area means an area with 
8 maintenance plan approved under 
section 175A of the Act. 

Maintenance plan means 8 revision 
the appUcable SIP. meeting the 
requirements of section 115A of the Act. 

Metropolitan Planning Organization 
(MPO) is that organization designated as 
being responsible, together with the 
State. for conducting the continuing. 
cooperative. and comprehensive 
planning process under 23 U.S.c. 134 
and 49 U.S.C. 1601. 

Milestone has the meaning given in 
sections 182(g)(1) and 189(C)(1) of the 
Act. _ 

National ambient air quab'ty 
standards (NAAQS) are those standards 
established pursuant to section 109 of 
the Act and include standards for 
caIbon monoxide (CO), lead (Pb). 
nitrogen dioxide (N~. ozone. 
particulate matter (PM-I0). and sulfur 
dioxide (8021. 

NEPA is the National Environmental 
Policy Act of 1969, as amended (42· 
U.S.C. 4~21 et seq.). 

Nonattainmtmt area means an area 
designated as Donattainment under 
section 107 oftha Act and described in 
40 CPR part 81. 

Precursors of a cdteria ponutant are: 
(1) For ozone. nitrogen Oxides (NOx). 

unless an area is exempted from NOx 
requirements under section 182(£) of the 
Act, and volatile organic compounds 
(VOC);and . 

(2) For PM-l0. those pollutants 
described in the PM-l0 non attainment 
area applicable SIP as significant 
contributors to the PM-I0 levels. 

Reasonably foreseeable emissions ale 

projected future indirect emissions that . 
are identified at the time the conformity 
determination is made: the location of 

; such emissions is known and the 
emissions are quantifiable. as described 
and documented by the Federal agency 
based on its own infonnation and after 
reviewing any information presented to 
the Federal agency. 

Regional water andJor wastewater 
projects include construction. operation. 
and maintenance of water or wastewater 
conveyances. water or wastewater 
treatment facilities. and water storage 
reservoirs which affect a large portion of 
a nonattainment or maintenance area. 

Regionally significant ccflon means a 
Federal action for which the direct and 
indirect emissions of any pollutant 
represent 10 percent or more of a 
nonattainment or maintenance area's 
emission inventory for that pollutant. 

Total of direct and indirect emissions 
means the sum of direct and indhect 
emissions increases and decreases 
caused by the Federal action: ie., the 
"net" emissions considering all direc~ 
and indirect emissions. The portion of 
emissions which are exempt or 
presumed to conform under § 93.153 (el, 
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'(d). (e). or (0 8I'6 not included in the 
"total of direct and indirect emissions." 
The "total of direct and inclliect 
emissions" includes omissions of 
criteria pollutants and emissions of 
precursors of criteria pollutants. 

593.153 Applicability. 
(a) Confonnity determinations for 

Federal actions related to transportation 
plans. programs. and projects 
developed, funded. or approved under 
title 23 U.S.C. or the Federal Transit Act 
(49 U.S.C. 1601 et seq.) must meet the 
procedures and criteria of 40 CFR part 
51. subpart T. in lieu of the procedures 
set forth in this subparL 

(b) For Federal actions not covered by 
paragraph (a) of this section. a 
conformity determination is required for 
each pollutant where the total of direct 
and indirect emissions in a 
nonattainment or maintenance area 
caused by a Federal action would equal 
or exceed any of the rates in paragraphs 
(b)(l) or (2) of this section. 

(1) For purposes of paragraph (h) of 
this section. the follOwing rates apply in 
nonattainment areas (NAA's): 

Tonst 
year 

(c) The requirements of this subpart 
shall not apply to the following Federal 
actions: 

(1) Actions where the total of direct 
and indirect emissions are below the 
emissions levels specified in paragraph 
(h) oftrus section. 

(2) Actions which would result in no 
emissions increase or an increase in 
emissions that is clearly de minimis: 

(i) Judicial and legislative 
proceedings. 

(ii) Continuing and recuning 
activities such as permit renewals where 
activities conducted will be similar in 
scope and opamtion to activities 
currently beinB conducted. 

(iii) Rulemaking and policy 
development and issuance. 

(iv) Routine maintenance and repair 
activities, including repair and 
maintenance of administrative sites, 
roads, trails, and facilities. 

(v) Civil and criminal enforcement 
activities, such as investigations. audits, 
inspectioDS, examinations. 
prosecutions. and the training of law 
enforcement :personnel. 

(vi) Admin1strative actions such as 
personnel actions. organizational 
changes, debt management or collection. 
cash management, internal agency 

Ozone (Voe's Ot NOx): audits. program budget proposals. and 
Serious NM's ........................ ....... 50 matters relating to the administration 
Severe NAA's ............................... 25 and collection of taxes, duties and fees, 
Extreme NAA's ............................. 10 (vii) The routine, recurring 
Other olone NAA's outside an transportation of materiel and 

ozone transport region .............. 100 personnel. 
Marginal and moderate NM's in- (viii) Routine movement of mobile 

sida an ozone transport region:. assets. such as ships and aircraft, in 

J1~ .=~~~~~:::::::::::::::::::::::::::::: l~g ~;h:nP:: ::~s:=~nracili~:!a:rons 
All NM's ....................................... 100 personnel 8I'6 required) to perform as 

502 or NO].: operational groups andlor for repair or 
All NM's ....................................... 100 overhaul. 

PM-'10: (ix) Maintenance dredging and debris 
Moderate NM's ............................ 100 disposal where no new depths are 

Pb~eriOUS NM's ............................... 70 required, applicable permits are 

All NM's ....................................... 25 secured, and disposal will be at an 
.......:..::...:.-=-...:...~~ ______ J......__ approved disposal site. 

(2) For purposes of paragraph (h) of (x) Actions. such as the following, 
this section. the following rates apply in with respect to existing structures, 
maintenance areas: properties. facilities and lands where 

future activities conducted will be 
Tons! 
year 

similar in scope and operation to 
activities currently being conducted at 
the existing structures. properties, 

Ozone (NOx). 502 or NO].: facilities. and lands: for example. 
All Malntenanca Areas .................. 100 relocation of personnel, disposition of 

Olone (Voe's): ti d all d' tin' tru Maintenance areas Inside an e er y-owne eXlS g s ctures. 
1 rt I 50 properties, facilities. and lands, rent ozone ranspo reg on .............. b . d d 

Maintenance areas outside an su Sl ies, operation an maintenance 
ozone transport region .............. 100 cost subsidies. the exercise of 

Carbon monoxide: receivership or conservatorship 
All MaIntenance Areas .................. 100 authority. assistance in purchasing 

PM-10: . structures, and the production of coins 
All MaIntenance Areas .................. 100 and currency, 

Pb: 25 (xi) The granting of leases. licenses 
_A1_I_MaJ_n_t..;.enane~;;:....e_Ar_eas.......::_ . .:.. ... _ .. _ ... _ .. _ ... _ .. ...:. .. ...L-_--' such as for exports and trade. permits, 

and easements where activities 
conducted will be similar in scope and 
opemtion to activities currently being 
conducted. 

(xii) Planning, studies, and provision 
of technical essistance. 

(xiii) Routine operation of facilities. 
mobile assets and equipment. 

(xiv) Transfers of ownership, 
interests, and titles in land. facilities. 
and real and personal properties. 
regardless of the fonn or method of the 
transfer. . 

(xv) The'designation of empowennent 
zones. enterprise communities. or 
viticultural areas. 

(xvi) Actions by any of the Federal 
banking egencies or the Federal Reserve 
Banks, including actions regarding 
charters. applications. noti,ces. licenses. 
the supervision or examination of 
depository inStitutiODS or depository 
institution holding companies. access to 
the discount window. ortha p~vision 
of financial services to banking 
organizations or to any department, 
agency or instrumentality of the United 
States. 

(xvii) Actions by the Board of 
Governors of the Federal Reserve 
System or any Federal Reserve Bank 
necessary to effect monetary or 
exchange rate policy. 

(xviii) Actions that implement a 
foreign affairs function of the United 
States. 

(xix) Actions (or portions thereof) 
associated with transfers of land. 
facilities. title. and reill properties 
through an enforceable contract or lease 
agreement where the delivery of the 
deed is reqUired to occur promptly after 
e specific. reasonable condition is met. 
such as promptly after the land is 
certified es meeting the requirements of 
CERCLA, and where the Federal agency 
does not retain continuing authority to 
control emissions associated,with the 
lands, facilities. title. or real properties . 

(xx) Transfers of real property. 
including land. facilities. and related 
personal property from a Federal entity 
to another Federal entity and 
assignments of real property, including 
land. facilities, and related personal 
property from a Federal entity to 
another Federal entity for subsequent 
deeding to eligible appUcants. 

(xxi) Actions by the Department of the 
Treasury to effect fiscal policy and to 
exercise the borrowing authority of the 
United States. 

(3) Actions where the emissions are 
not reasonably foreseeable. such as the 
following: 

(i) Initial Outer Continental Shelf 
lease sales which Ill'(! made on e. broad 
scale and are followed by exploration 
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and development plans on a project 
level. 

(ii) Electric power marketing activities 
that involve the acquisition. sale and 
transmission of electric energy. 

(4) Actions which implement a 
decision to conduct or carry out a 
conforming program such. as prescribed 
burning actions which are consistent 
with a conforming land management 
plan. 

(d) Notwithstanding the other 
requirements of this subpart. 8 
conformity determination is not 
required for the following Federal 
actions (or portion thereof): 

(1) The portion of an action that 
includes major new or modified 
stationary sources that requUe a permit 
under the new source review (NSR) 
program (section 173 of the Act) or the 
prevention of significant deterioration 
program (title I. part C of the Act). 

(2) Actions in response to 
emergencies or natural Disasters such as 
hunicanes. earthquakes. etc .• which are 
commenced on the order of hours or 
days after the emergency or disaster 
and. if applicable. which meet the 
requirements of paragraph (e) of this 
section. 

(3) Research. investigations. studies. 
demonstrations. or training (other than 
those exempted under paragraph (c)(2) 
of this section). where no environmental 
detriment is incurred andlor. the 
partiCUlar action furthers air quality 
research. as determined by the State 
agency primarily responsible for the 
applicable SIP; 

(4) Alteration and additions of 
existing structures as specifically 
required by new or existing applicable 
environmental legislation or 
environmental regulations (e.g .• hush 
houses for aircraft engines and 
scrubbers for air emissions). 

(5) Direct emissions from remedial 
and removal actions carried out under 
the Comprehensive Environmental 
Response, Compensation arid Liability 
Act and associated regulations to the 
extent such emissions either comply 
with the substantive requirements of the 
PSD/NSR permitting program or are 
exempted from other environmental 
regulation under the proviSions of 
CERCLA and applicable regulations 
issued under CERCLA. 

(e) Federal actions which are part of 
a continuing response to an emergency 
or disaster under paragraph (d)(2) of this 
section and which are to be taken more 
than 6 months after the commencement 
of the response to the emergency or 
disaster under paragraph (d)(2) of this 
section are exempt from the 
requirements of this subpart only if: 

(1) The Federal agency taking the Register its list of proposed activities 
actions makes a written determination that are presumed to conform and the 
that. for a specified period not to exceed basis for the presumptions; 
an additiona16 months, it is impractical (2) The Federal agency must notify 
to prepare the conformity analyses the appropriate EPA Regional Office(s). 
which would otherwise be required and State and local air quality agencies and. 
the actions cannot be delayed due to where applicable. the agency designated 
overriding concerns for public health under section 174 of the Act and the 
and welfare. national security interests MFO and provide at least 30 days for 
and foreign policy commitments; or the public to comment on the list of 

(2) For actions which are to be taken 
after those actions covered by paragraph proposed activities presumed to 

conform: (e)(l) of this section. the Federal agency 
makes a new determinatibn as provided (3) The Federal agency must 
in ~aragraph (e)(l) of this section. document its response to all the 

(f) NOtwithstanding other comments received and make the 
requirements of this subpart, actions comments. response. and final list of 
specified by individual Federal agencies ' activities available to the public upon 
that have met the criteria set forth in request; and 
eith~r paragraph (g)( 1) or (g)(2) of thi~ (4) The Federal agency must publish 
section and the procedures set forth m the final list of such activities in the 
paragraph (h) of this section are Federal Register. 
pres~ed. to conform. e~ept ~ (') Notwithstanding the ther 
proVlded m paragraph b) of thIS section. 1 • f thi a h th 

(g) The Federal agency must meet the reqwrem?nts 0 • s s~bpart. w, ,en. e 
criteria for establishing activities that total of direct and mdirect emis~ons of 
are presumed to conform by fulfilling any pollutant from a Federal aWo.n does 
the requirements set forth in either !lot equal or exceed ~e rat~ speClfied 
paraB!aph (g)(l) or (g)(2) oftbis section: In paragraph (b) of this section, but 

(1) The Federal agency must clearly represe~ts 10 percen~ or more of a , 
demonstrate using methods consistent nona~ent or mamtenance area s 
with this subpart that the total of direct tot~ e~sslOns of that p~llutant. the 
and indirect emissions from the type of a~ti~n IS defin?d as a regIonallr 
activities which would be presumed to slgmficant action and the reqwrements -
conform would not: of § 93.150 and §§ 93.155 through 

(i) Cause or contribute to any new 93. ~60 shall apply for the Federal 
violation of any standard in any area; action. 

(il) Interfere with provisions in the (j) Where an action otherwise 
applicable SIP for maintenance of any presumed to conform under paragraph 
standard; (f) of this section is a regionally 

(iii) Increase the frequency or severity significant action or does not in fact 
of any existing violation of any standard meet one of the criteria in paragraph 
in any area: oi (g)(1) of this section. that action shall 

(Iv) Delay timely attainment of any not be presumed to conform and the 
standard or any required interim requirements of § 93.150 and §§ 93.155 
emission reductions or other milestones through 93.160 shall apply for the 
in any area including, where applicable. Federal action. ' 
emission levels specified in the (k) The provisions of this subpart 
appUcable SIP for purposes of: h all d 

(A) A demonstration of reasonable s all apply in nonattainment an 
further progress; maintenance areas. 

(B) A demonstration of attainment; or § 93. 154 Conformity analysis.. 
(el A maintenance plan; or 
(2) The Federal agency must provide 

documentation that the total of direct 
and indirect emissions from such future 
actions would be beiow the emission 
rates for a confonnity determination that 
are established in paragraph (b) of this 
section. based. for example. on similar 
actions taken over recent years. 

(h) In addition to meeting the criteria 
for establishing exemptions set forth in 
paragraphs (g)(1) or (g)(2) of this section, 
the following procedures must also be 
complied willi to presume that activities 
will conform: 

(1) The Federal agency must identify 
through publication in the Federal 

Any Federal department. agency, or 
instrumentality of the Federal 
government taking an action subject to 
this subpart must make its own 
conformity determination consistent 
with the requirements of this subpart. In 
making its conformity detennination. a 
Federal agency must consider comments 
from any interested parties. Where . 
multiple Federal agencies have 
jurisdiction for various aspects of a 
project. a Federal agency may choose t 
adopt the analysis of another Federal 
agency or develop its own analysis in 
order to make its conformity 
determination. 
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593.155 ReportIng roqulremenl1l. 
(a) A Federal agency maJcing a 

conformity determination under 
§ 93.158 must provide to the appropriate 
EPA Regional Office(s). State and local 
air quality agencies and, where 
applicable, affected Federal land 
managers. the agency designated under 
section 174 of tho Act and the MPO a 
30 day notice which describes the 
proposed action and the Federal 
agency's draft conformity determination 
on the action. 

(b) A Federal agency must notify the 
appropriate EPA Regional Office(s). 
State and local air quality agencies and, 
where applicable. affected Federal land 
managers. the agency designated under 
section 174 of the Clean Air Act and the 
MPO within 30 days after making a final 
conformity determination under 
§93.158. 

§ 93.156 Public participation. 
(a) Upon request by any person 

regarding a specific Federal action. a 
Federal agency must make available for 
review its draft conformity 
determination under § 93.158 with 
supporting aaterials which describe the 
analytical methods and conclusions 
relied upon in making the applicability 
analysis and draft conformity 
determination. 

(b) A Federal agency must make 
public its draft conformity 
. determination under § 93.158 by placing 
a notice by prominent advertisement in 
a daily newspaper of general circulation 
in the area affected by the action and by 
providing 30 days for written public 
comment prior to taking any formal 
action on the draft determination. This 
comment period may be concurrent 
with any other public involvement, 
such as occurs in the NEP A process. 

.(c) A Federal agency must document 
its response to all the comments 
received on its draft conformity 
determination under § 93.158 and make 
the comments and responses available. 
upon request by any person regarding a 
specific Federal action. within 30 days 
of the final conformity determination. 

(d) A Federal agency must make 
public its final confOrmity 
determination under § 93.158 for a 

. Federal action by placing a notice by 
prominent advertisement in a daily 
newspaper of general circulation in the 
area affected by the action within 30 
days of the final conformity 
determination. 

§93.157 Frequoncy of conformity 
determination •. 

(a) The conformity status of a Federal 
action automatlca1ly lapses 5 years from 
the date a final conformity 

determination is reported under 
§ 93.155, unless the Federalection has 
been completed or a continuous 
program has been commenced to 
implement that Federal action within a 
reasonable time. 

(b) OngoiDg Federal activities at e 
given site showing continuous progress 
are not new actions and do Dot require 
periodic redeterminations so long as 
such activities are within the scope of 
the final conformity determination 
reported under §93.155. 

(e) H, after the conformity 
determination is made, the Federal 
action is changed so that there is an 
increase in the total of direct and 
indirect emissions. above the levels in 
§ 93.153(b). a new conformity 
determination is required: 

§93.158 Crlterlafordetennlnlng 
. conformity of general FederaI.CUOM. 

(a) An action required under §93.153 
to have a conformity determination for 
a specific pollutant. will be determined 
to conform to the applicable SIP if. for 
each pollutant that exceeds the rates in 
§ 93.153(b), or otherwise requires a 
conformity determination due to the 
total of direct and indirect emissioIl!" 
from the action. the action meets the 
requirements of paragraph (cl of this 
section. and meets any of the following 
requirements: . 

(1) For any criteria pollutant. the total 
of direct and indirect emissions from 
the action are specifically identified and 
accounted for in the applicable SIP's 
attainment or maintenance 
demonstration; 

(2) For ozone or nitrogen dioxide. the 
total of direct and indirect emissions 
from the action are fully offset within 
the same nonattainment or maintenance 
area through a revision to the applicable 
SIP or a similarly enforceable meMUTe 
that effects emission reductions so that 
there is no net increase in einissions of 
that pollutant; 

(3) For any criteria pollutant. except 
ozone and nitrogen dioxide. the total of 
direct and indirect emissions from the 
action meet the requitaments: 

(i) Specified in paragraph (b) of this 
section. based on areawide air quality 
modeling analysis and local air quality 
modeling analysis: or 

(ii) Meet the requirements of 
paragraph (a)(5) of this section and, for 
local air quality modeling analysis. the 
requirement of paragraph (b) of this 
section; 

(4) For CO or PM-lO-
Ci) Where the State agency primarily 

responsible for the applicable SIP 
detennines that an ereawide air quality 
modeling analysis is not needed. the 
total of direct and indirect emissions 

from the action meet the requirements 
specified in paragraph (b) of this 
section. based on local air quality 
modeling analysis; or 

(iil W1iere the State agency primarily 
responsible for the applicable SIP 
determines that an areawide air quality 
modeling analysis is appropriate and 
that a local air quality modeling analysis 
is not needed, the total of direct and 
indirect emissions from the action meet 
the requirements specified in paragraph 
(b) of this section. based on areawide­
modeling. or meet the requirements of 
paraB!8ph (a)(5) of this section; or 

(5) For ozone or nitrogen dioxide. and 
for purposes of paragraphs (a)(3)(11) and 
(a)(4)(ii) of this section. each portion of 
the action or the action lIS a whole meets 
any of the following requirements: 

(i) Where EPA has approved a 
revision to an area's attainment or 
maintenance demonstration after 1990 
and the State makes a determination as 
provided in paragraph (a)(5)(i)(A) of this 
section or where the State makes a 
commitment as provided in paragraph 
(a)(5)(i)(B) of this section: 

(AJ The total of direct and indirect 
emissions from the action (or portion 
thereof) is determined and documented 
by the State agency primarily 
responsible for the applicable SIP to 
result in a level of emissions which. 
together with all other emissions in the 
nonattainment (or maintenance) area.. 
would not exceed the emissions budgets 
specified in the applicable SIP: 

(B) The total of dired: and indirect 
emissions from the action (or portion 
thereof) is determined by the State 
agency responsible for the applicable 
SIP to result in a level of einissions 
which. together with all other emissions 
in the nonattainment (or maintenance) 
area. would exceed an emissions budget 
specified in the applicable SIP and the 
State Governor or the Governor's 
designee for SIP actions makes a written 
commitment to EPA which includes the 
following: 

(1) A specific schedule foradoption 
and submittal of a revision to the SIP 
which would achieve the needed 
emission reductions prior to the time 
emissions from the Federal action 
would occur; 

(2) Identification of specific measures 
for incorporation into the SIP which 
would result in a level of einissions 
which. together with all other emissions 
in ~e nonattainment or maintenance 
area, would not exceed any emissions 
budget specified in the applicable SIP; 

(3) A demonstration that all existing 
applicable SIP requirements are being 
implemented in the area for the 
pollutants affected by tho Federal 
action. and that local authority to 
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implemonl additional requirements has 
been fully pursued: . 

(4) A detimnination that the 
responsible Federal agencies have 
required alll1l8Sonable mitigation 
measures associated with their action; 
and 

(5) Written documentation including 
all air quality analyses supportinp the 
conformity detmnination: 

(C) Whm a Fedand agency made a 
conformity determination based on a 
Stale commitment under paragraph 
(a)(5)(i)(B) oftbis section, such a State 
cummibnent is automatically deemed a 
call for a SIP revision by EPA under 
section 11O{k)(5) of the Act, effective on 
the date of the Federal conformity 
determination and requiring response 
within 18 months or any shorter lime 
within which the State commits to 
revise the applicable SIP; . 

(ii) The action (or portion'thereof), as 
determined by the MPO. is specifically 
included in a current transportation 
plan and transportation improvement 
program which have been found to 
conform to the applicable SIP under 40 
CFR part 51, subpart T,or 40 CFR part 
93. subpart A; 

(iii) The action (or portion thereof) 
fully offsets its emissions within the 
same nonattainment or maintenance 
area through a revision to the applicable 
SIP or an equally enforceable measure 
that-effects emission reductions equal to 
or greater than the total of direct and 
indirect emissions from the action so 
that there is no net increase in 
emissions of that pollutant; 

(iv) Where EPA llas not approved a 
revision to the relevant SIP attainment 
or maintenance demonstration since 
1990. the total of direct and indirect 
emissions from the action for the future 
years (described in § 93.159(d) do not 
increase emissions with respect to the 
baseline emissions: 

(A) The baseline emissions reflect the 
historical activity levels that occurred in 
the geographic area affected by the 
~posed Federal action during: 

(1) Calendar year 1990: 
(2) The calendar year that is the basis 

for the clllSSification (or, where the 
classification is based on multiple years. 
the most representative year). if a 
classificetion is promulgated in 40 CFR 
'Part 81; or 

(3) The year of the baseline inventory 
in the PM-I0 applicable SIP: 

(B) The baseline emissions are the 
total of direct and indirect emissions 
calculated for the future years 
(described in § 93.159(d)) using the 
historic activity levels (described in 
paragraph (a)(5)(iv)(A) of this section) 
and appropriate emission factors for the 
future years; or 

(v) Where the action involves regional 
water and/or wastewater projects. such 
projects are si2ed to meet only the needs 
of population projections that are in the 
applicable SIP. 

(b) The areawide and/or local air 
quality modeling analyses must: 

(1) Meet the requirements in § 93.159: 
and 

(2) Show that the action does not: 
, (i) Cause or contribute to any new 
violation of any standard in any area: or 

(ii) Increase the frequency or severity 
of any existing violation of any standard 
inanyarea. 

(c) Notwithstanding any other 
requirements of this section. an action 
subject to this subpart may not be 
detennined to conform to the applicable 
SIP unless the total o( direct and 
indirect emissions from the action is in 
compliance or consistent with all 
relevant requirements and milestones 
contained in the applicable SIP. such as 
elements identified. as part of the 
reasonable further progress schedules. 
assumptions specified in the attaimnent 
or maintenance demonstration. 
prohibitions. numerical emission limits. 
and work pmctice requirements. 

(d) Any analyses required under this 
section must be completed, and any 
mitigation requirements neoessary for a 
finding of conformity must be identified 
before the determination of conformity 
is made. 

193.159 Proced ..... for conformity 
detennlnatJona of general FederaIIlCtlons-

(a) The analyses required under this 
subpart must be based on the latest 
planning assumptions. 

(1) All planning assumptions must be 
derived from the estimates of 
population. employment. travel. and 
Congestion most recently'approved by 
the MPO, or other agency authorized to 
make such estimates, where available. 

(2) Any revisions to these estimates 
used as part of the conformity 
determination, including projected 
shifts in geographic location or level of 
population. employment. travel. and 
congestion. must be approved by the 
MPO or other agency authorized to 
make such estimates for the urban area. 

(b) The analyses required under this 
subpart must be based on the latest and 
most accurate emission estimation 
techniques available as described below. 
unless such techniques are 
inappropriate. If such techniques are 
inappropriate and written approval of 
the EPA Regional Administrator is 
obtained for any modification or 
substitution. they may be lDodified or 
another technique substituted on a cas&­
by-case basis or. where appropriate. on 

a generic basis for a specific Federal 
agency program. 

(1) For motor vehicle emissions. the 
most current ",moo oftha motor 
vehicle emissions model specified by 
EPA and available for use in the 
preparation or revision of SIPs in that 
State must be used for the conformity 
analysis as specified in paragraphs 
(b)(l)(i) and (ii) of this s8c:1:ion: 

(i) The EPA must publish in the 
Federal RegiIter a notice of availability 
of any new motor vehicle emissions . 
model; and 

(li) A grace period of 3 months shall 
apply during which the motor vehicle 
emissions model previously specified 
by EPA as the most cuneot version may 
be used. Conformity analyses for which 
the analysis was begun durinIJ the grace 
period or no more than 3 years before 
the Federal Register notice of 
availability of the latest emission model 
may continue to use the previous 
version of the model ~ed by EPA. 

(2) For non·motor vehicle sources, 
including stationary and area source 
emissions. the latest emission factors 
specified by EPA in the "Compilation of 
Air Pollutant Emission Factors (AP-
4Z)" 1 must be used (or the conformity 
analysis unless more accurate emission 
data are available, such as actual stack 
test data from. stationary SOU1C8S whid:.. 
are part of the conformiJ".t:;:ysis. 

(el The air quality 10 • imalyses 
required under this subpart must be 
basad on the applicable air quality 
models. data bases. and other 
requirements specified in the most 
recent version of the "Guideline on Ail' 
Quality Models (Revised)" (1986). 
including supplements (EPA 
publication no. 4S0/2-78-027R) z. 
unless: 

(1) The guideline teclmiques are 
inappropriate. in which case the model 
may be modified or another model 
substituted on a case-by-case basis or, 
where appropriate, on a generic basis for 
a specific Federal agancyprogram: and 

rZ) Written approval of the EPA ' 
Regional Administrator is obtained. for 
any modification or substitution. 

(d) The analyses required under this 
subpart. except § 93.158(a}(1). J]lust be 
based on the total of ditect and inditect 
emissions from the action and must 
reflect emission scenarios that are 
expected to occur under each of the 
following cases: 

(1) The Act mandated attainment year 
or, if applicable. the farthest year for 
which emissions are projected in the 
mBintenance plan: 

1 Olpias may be abllined fn:ua Ihe Tedmiw 
Support DiYi5iOQ ofQAQ.PS, EPA. ND-14, ~ 
Trimgle Part. NC 27711. 

lSee footnote lilt S93..1S9{bX2). 
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(2) The year during which the total of 
direct and inclliact omissions from tho 
action is expected to be the greatest on 
an annual basis: and 

(3) Any year for which tho applicable 
S1P specifies an onrissions budget 

S83.1&O IIitIgatIon of air qwIIltV ImpKta. 

(a) Any measwes that are intended to 
mitigate air quality impacts must be 
identified and the process for 
implementation and enforcement of 
such measwes must be described. 
including an implomantation schedule 
containing explicit timelines for 
implementation. 

(b) Prior to determining that a Federal 
action is in conformity. the Federal 
agency making the conformity 
determination must obtain written 
commitments from the appropriate 
persons or agencies to implement any 
mitigation measures which are 

identified as conditions for maldng 
conformity determination". 

(el Persons or agencies voluntarily 
committing to mitigation measures to 
facilitate positive conformity 
determinations must comply with the 
obligations of such commitments. 

(d) In instances where the Fedeml 
agency is licensing. permitting or 
otherwise approving the action of 
another governnumtal or privata entit-J. 
approval by the Federal agency must be 
conditioned on the other entity mooting 
the mitigation m88SU18S set forth in the 
conformity determination. 

(0) When necessary because of 
changed circUmstances. mitigation 
measures may be modified so long as 
tho new mitigation measures continue 
to support the confonnity 
detennination. Any proposed change in 
the mitigation maaswes is subject to the 
reporting requirements of § 93.156 and 

the public participation requirements of 
§93.157. 

(f) The implementation plan revision 
required in § 93.151 shall provide that 
written commitments to mitigation 
measures must be obtained prior to a 
positive conformity determination and 
that such commitments must be 
fulfilled. 

(g) After a State revises its SIP to 
adopt its g6D6ial conformity rules and 
EPA. approves that SIP revision. any 
agreements. including mitigetion 
measures. necessary for a confumrlty 
detenn:ination will be both State and 
fedemlly enforceable. Enforceability 
through the applicablo SIP will apply to 
all persons who agree to mitigate direct 
and indirect emissions associated with 
a Federal action for a conformity 
detennination .. 

(FR Doc. 93-28818 F'Jled 11-29-93; 8:45 and 
IIIUJNO COOE ~ 
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