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PETITlON FILED
STATUS OF PETITION
ISSUES:

'Mlscellaneous other 1ssues (personal ha' 11ty)

Summary of Petition:

The petitioner objects to several corrective act10n conditions of the permit ancl to one other
permit condition concerning personal 11ab111ty Texaco requests that the condltlons of its land
treatment permit that are under petition be deieted on

m  RFI Conditions are not Justified. The RFI condi ons under.petmon concem the provisions
relating to the facility’s Oily Sewer ; ; '

- The petitioner questions the Justlf cat1on _1nc udmg RF : ons in the permit for
the Oily Sewer. Texaco argues that the RCRA faclhty assessment ‘conducted at the
facility did not provide sufﬁ01ent ev1dence of past releases to Jusnfy. 1nclusmn of the Olly
Sewer in the RFI. : :

- The petitioner further contests the classification of the Oil Sewer as a solid waste
management unit. - e

®  RFI Conditions are Technically Inappr pnate'.",-'.T _ ac_ guc that he'practlcal
quantitative limit (PQL), referred to in the permlt as the referehce values against which water
sample values are to be compared when determlnmg if SIgmﬁcant contamination has
occurred, are for clean water samples _and not-complex mixtures. The 'etltloner notes that
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Washingtonf _exaco challenges the permit sectlons reqnlr;ng

correctlve actlon fo' the reflnery s “ozly sewer,“-and establlsh—

ing Practlcal Quantltatlon le1ts (“PQLs“

as_ the standards for L

determlnlng_1f751gn1f1cant contamlnatlon has occurred A

Chlef Jud1c1al Offlcer, Reglon X

submitted a responsﬁ.;”j_ ;ﬁ”: :.qlill:xﬂi.'mﬁm ;@1989,:defending'

_wrltten_

i Texaco also challenged sectlon I B._of the permlt, which o
originally provided that "[t]he Permittee shall hold harmless and
indemnify the United States, the Agency, the State of Washington,
the Department ~and offzcers, employees and agents ‘of the United
States or the State of Washington from any clalm, ‘suit, or action
arising from the activities of the Permittee or its contractors, -
agents, or employees under thls perm:v\:.._Ef Region X has agreed to
withdraw this condition of the permit, and has so adv1sed Texaco.
.Reqlon s Response“ o Petition for Review, p.5. : .




. sion. Ordlnarlly; a RCRA permlt determlnatl n‘w1ll not*be

533”412 (May.19 1980“"

'demonstratlng that rev1ew 15 warranted 1s“on t

petitioner. See

a0 CPR §1247150 conclude that

?or the reasons set forth elow,
_:Texaco has not:met thls burden
Texaco challenges permlt condltlons v B'l_ Wf¥e7”5aﬁd V-B.3,

~ which requ1re correctlve actlon for the fac1llty s 011y sewer,

5_Spec1f1cally, these permlt sectlons requlre Texaco to 1nc1ude the

action measures are requlred to protect human health and the

o env1ronment"

Texaco states that under RCRAg§3004(uy, correotiVe.action is

Yimited to solld waste management unlts ("SWMU“) ? and that

¢ RCRA §3004(u) prov1des that permlts 1ssued after November 8,
1984, shall requlre Eh e e e ?: iy i :

corJectlve actlon for all releases of hazardous
: : N . =(cont1nued...}




Reglon X erroneously concluded that Texaco's oily sewer is a

Texaco;faxled'to preserve these issues

for revieWi

o theurules governlng thls proceedlng, a

petltlon'for'rev1ew must show that “any lssues belng ralsed were
ralsed durlng the publlc comment perlod (1nc1ud1ng any public
hearlng) to the extent requ1red by these regulatlons k.k k.M. 40
CFR §124 19(a) The regulatlons requlre that 1nterested parties
“ralse all reasonably ascertalnable 1ssues and Submlt all reason-
ably avallable arguments supportinq thelr p051tlon" by the closel
of the publlc comment perlod on the draft permlt. 40 CFR

§124. 13.J "These rules help to ensure that the Reglon has an

_RCRA Facility -

opportunlty toﬁaddress any concerns ralsed by the permlt thereby o

promotlng the Agency s longstandlng pollcy that most permlt

1ssues bejres'

RCRA Appeal No. In'thls case,

'Texaco s only comment concernlng permlt sectlons V B 1, V.B.2 or

V.B: 3" was an unrelated reference to the mlsspelllng of "waste

g"(...cc:ontlnuecl) e
waste or constituents from any solid waste manage-
ment unit at a treatment, storage or disposal
fac111ty seeklng a permlt under this _subchapter,
regardless of the tlme at whlch waste was placed
1n such unlt.he - : i

Fa s C §6924(u .

' “Shell 011 Company, w0



water" in sectlo

the oily sewer"

of past releaees

¥ gee Reglon“xig'ﬁésﬁdﬁse”ié*éaﬁﬁéﬁﬁg,m

pw14ixReg;onfé:Rééponse
"~ to Petltlon for Rev1ew, Exhlblt 1) " et e

¥ Even if Texaco had preserved these 1ssues for rev1ew 1t

would not meet its burden of demonstrating ‘that the Reglon s
permitting dec151on was clearly erroneous. The arguments ad-
~vanced here by Texaco were rejected in Shell 0ils sugra.ﬂ In
~Shell 0il, I concluded that an oily sewer is a SWMU .The oily
sewer in Shell 0il consisted’ “primarily of underground ‘vitrified

- clay pipes used to collect wastewater from process areas and

* * * other parts of the facility." Shell 0il, p.4. Texaco's
oily sewer is strikingly similar, con51st1ng pr1mar11y of under-

- ground concrete and vitrified clay pipes which collect process

wastewater from all portions of the refinery as well as leaks or
spills from the operatlng unlts._ 'RCRA Facility Assessment

- ("RFA"), p.13 (Region's Response to Petition for Review, Exhlblt
2). There being no apparent reason to dlstlngulsh these two
cases, the reasoning of Shell 0il applies here. Texaco's @ily:

- sewer 1s a SWMU subject ‘to. correctlve actlon under RCRA §3004(u)

Texaco's argument that correctlve actlon cannot be requlred
because the RFA does not prov1de sufficient ‘evidence of past
releases to justify an RFI is also without merit. The RFA
_fconcluded that = =L

The sewer system 1is 30 years old, w1thout hav1ng ‘had
integrity or leak testing, and w1th maintenance only
during turn-around or constructlon involving exca-
vation of sewer pipes. It is likely that there have
been past releases and ongolng releases to soil or
groundwater from this unlt.g Although these may be

de minimis losses from any one unit, ;51gn1f1cant
amount of]llquld containing hazardous;constltuent

may have )een released from this unit over a perlod of

--RFA pp.13- 14. (Reglon s'Response to Petltlon for Rev1ew, Exhlblt
2) . e e _ By e .

As noted in §ng 1 01 "[t]o requlre an owner/operator to

- conduct further 1nvestlgatlon of a SWMU, the Region need not have
conclusive evidence of a b '1nstead only ‘evidence of a

S g . -A(contlnued )




Petltloner_also challenges the use of PQLsﬂ ln sectlon

V.B.9 of the;permlt .Thls sectlon detalls the correctlve action

”(...continued)

likely or suspecte releas . P -;§ee also Sun
Refining and Marketing Co., RCRA Appeal ‘No. 88-46, p.2 (April 20,
1990} . The RFA demonstrates the likelihood of past releases, and
Texaco failed to meet its burden of_showlng;that thlS flndlng 1s
clearly erroneous

= PQLs are Ftheflowest%level[s t{of pollutlonadetectlon] that

can be reliably achieved within specified limits of precision and
accuracy during routine 1aboratory operatlon conditions. PQLs

thus represent a level considered to be achievable on a routine
ba51s.? 527 Fed “Reg.

omplex mlxture L
anda ds. to apply

¢ Texaco Géca not explain wha

_ ‘it means by,,
nor does 1t propos”' oth T -

u Texaco also notes that some of the PQLs are”as low or lower

than the detectlon 11m1ts of laboratorles they have used. This
- (contlnued...]




"’5.*'—.5%; Z

he P

s i ; T :

Ls







