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FACILITY: i £ South Carolina Owen Fiie
PETITIONER

PETITION FILED Nlévéijj’béf@-f-_ 1989

STATUS OF'_P\ETI_TION: : Se_e;Pc_rm_it_.Appeal._St_atus Report.

ISSUES: .RF I condltlons are too vague

_RFI conditions are not Justlﬁed _ >
Definition of SOllCl waste rnanagem nt unit
Other correct1ve act1on 1ssues (deﬁmtlon of corrective action;
appllcablhty of waste minimization to sohd waste management
units; reportmg requ1rements) Z o
-PrOeedural issues
Joint pennlttlng
:M1seellaneous other issues (appllcablhty { f land dlsposal
'-restncuons) ;

Summary of_lc;"'et'itl_'o

The petmoner requests a review of the final post—closure permit issued _]omtly to its steel mill in
Cayce, South Carolina, by Reg10n 4 and the South Carolina Department of Health and
Environmental Control (DHEC) The'petmoner contends that the issues raised in the petition
~involve findings of fact and concluswns of law that are elearly in confllct with the Agency’s
limited authonty to 1mpose perrmt condltlons under Sections. 3004(u) ancl 3005(h) of RCRA.

The petitioner argues that the Agency exceeded its authonty by i imposing corrective action permit
conditions unrelated to solld waste management units (SWMUS), 1mpos1ng waste minimization
requirements on closed unlts ‘and. applymg land cltsposal restrictions to closed units. In view of
the fact that the petltloner is contestmg 1ntegral portions of the permit, the petltloner requests that
the effectlveness of the entlre ermit be stayed A

m RFI Condltlons are too Vague . _The petltloner contests the permnt condltlon mcorporatmg

because it requ1res mltlgatlon of any release w1thout requmng that such release be linked to a
d1scermble SWMU The petltloner contends;that although'the pemnt condmon is prefaced
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by the- hmrttng phrase ‘in the event of noncomphance w1th the pern'ut L” it is not clear that the

release must somehow be related to a 3SWMU

B RFI Condztlons are not J _ustlﬁed he petltroner beheves that several SWMUs require no

further correctwe act on. Owen'Electnc als" contests prov1srons in the RFI Plan Outhne

RCRA AppealNo 39_37

The petltloner argues.t at'the; / gency has gone beyond that wlnc was 1ntended by
Congress by developlng the guldance contamed in Appendtx B to the permit as the RFI
plan outline. The petmoner contests that the Agency has already acknowledged that the
RFA report recommends actlons less strlngent than those set forth in Appendix B. The
petitioner also argues that the reqmrements of Appendlx B are overly broad excessively
extensrve and not_n cessary for each'_ f the SWMU' at th fa : 111ty -

The petltloner argues hat th perrm mproperly characte s SWMU 5 as a unit

.....

covered durmg the electrrc arc fumace dust collectton cycle The petltloner contends that
the dust generated in the baghouse dust collection area by each of the air pollution control
devices i is collected in hoppers that are covered durlng the collectlon cycle as well as
during storage The petitioner also contends that the hoppers are located on a concrete
pad, and any sprllage that occurs is. swept up . and placed back w1th1n the hopper. The
petrttoner contends that there isno known release from this unit, ‘and believes that this

-system is adequate to protect agalnst any releases from th1s SWMU. Consequently, the

petltloner belleves that there is no need for further mvestlgatron of thls area

The petltloner contends that the perrmt 1mproperly charactenzes SWMU 7 as a unit also
requiring an RFIL The petitioner argues. that SWMU 7, the slag fill area, does not pose a
threat of a release to groundwater in excess of 40 CFR Part 264 Subpart F groundwater
protection standards ‘The petrtloner also pomts out that the RFA contractor report
recommended no further actlon wnth reSpect to tl‘]lS SWMU ;

The petltroner argues that the pern'ut 1mproper y charac erlzes SWMUS 8 and 9 as units
requiring an RFI. The petltloner contends that the results of an EP tox101ty analysis of
these units detected no hazardous COnstltuents The pet1t1oner states that these units are
part of a penmtted facrhty sub] ect to an NPDES pemut The petltloner believes that there
is not evrdence to suggest any release or discharge of hazardous constltuents into the
envrronment from. these umts e
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- The petttloner argues | that the permlt 1mproperly characterizes SWMU 15 as a unit
requiring an RFI The petlttoner contends that SWMU 15, the contammated soil storage
area, 1s now contamed within the | cover area of the regulated hazardous waste unit at the
facility. The petltloner also argues that no further mvesugatlon is warranted since: (1)
the contanlmated soﬂ has been removed and dlsposed with the approval of DHEC; (2) no
related contammatlon has been found in the ground water in wells hydraulically
downgradlent and (3) the area is now covered by the" lay dlke whlch is part of the
permanent cap for the regulated unit.

- The petrtloner' argues that _the'permlt 1mproperly characterizes SWMUs A and C as units
requiring RFIs. SWMU A _the oil leak area, is now contamed within the parking area of
the new office burldrng at the facrhty The pet1t10ner states that this area was originally
remedred to the satisfacnon of DHEC; and consequently warrants no further
mvestlgatron The pet1t10ner also contends that it can not locate SWMU C, the waste oil
storage area. The petitioner contcsts that there are no photographs or descriptions to
indicate the precise | location of the umt and :’therefore, it is impossible to assess the threat
ofa release from this unit. The petltloner be llev S that the Agency does not have
evrdence of a release from the unit. - -

0 Dcfimtlon of Solld Waste Management__Umt. :;The petrtloner objects to the permit
condition that defines a © sohd waste management unit” to include any unit which has been
used for the treatment storage or dlsposal of “solid waste.” The petitioner contends that the
Agency has created anew deﬁnmon by this permrt condition and expanded its scope from
that which was contemplated by Congress by ehmmatmg the phrase “from which hazardous
constituents mlght migrate.” The petmoner believes that not hmltmg the units to those “from
which hazardous constrtuents mtght mlgrate clearly exceeds the statutory authority
promulgated by the Agency The petitioner also contests permrt conditions that identify the
slag processing area as a SWMU arguing that slag is not a solid waste, for 1t is not a
dlscarded matert' i

u Deﬂmtlon of Correctwe Action. The petltloner argues that the Agency created a new
definition of “correctrve action” by permit condition, which clearly exceeds the statutory
authority as well as the reguiatory authorrty promul gatcd by the Agency. The petitioner
believes the temi “correctlve action” is described in detail in 40 CFR Section 264.100 for
regulated units ancl in 40 CFR: Secuon 264 101 for SWMUs and that those descrlptlons
should be relled upon in the permit. :

o Appllcablhty of Waste Mlmmlzatlon to Solid __Waste:Management Umts The petitioner
argues that RCRA does not requlre a waste mrmmlzatlon certification for all SWMUs at a
permltted facmty The petltioner contends that the leglslatwe hIStOI'}’ of RCRA Section
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3005(h) makes 1t ciear that the certrﬁcatlon reqmrement specrﬁed by Congress for permitted

disposed. ‘The petmoner belleves, therefore that the leg1slat1ve hlstory demonstrates a clear
Congressional 1ntent to eliminate the waste minimization certification at facilities no longer
actively * managmg a hazardous waste. The petltloner also believes that the Agency can not
require a cert1ﬁcat10n for SWMUs that have been used only for nonhazardous solid waste. In
addition, the petitloner contends that the pernnt' language w1th respect to the waste

mlnlmxzatlon requlrements for SWMUS is vague, for it does not spemfy comphance time
frames £

Reportmg Requlrements The petitioner protests permrt condltlons that requ1re it to report
any information ¢ concernmg the release or dlscharge of any hazardous waste or hazardous
constituents or of any fire or explos10n at the facility Wh1ch could threaten the environment or
human health outside the facrhty or may endanger publlc drlnklng water supplies. The
pet1t1oner contends that the underlymg regulatory authority for these permit conditions (40
CFR Sections 270. 30(1)(6)(A) and (B)) do not include the requlrement to include
information concermng' “hazardous constttuents The pet1t1oner believes that the inclusion
of hazardous constltuents w1th1n the scope of these prov1srons clearly exceeds the regulatory

Procedural .i'ss\u_e - The petitioner argues that in several mstances 1t ‘was not provnded the
opportumty to comment on :addtttonal 1anguage added by the Regron to the draﬁ permit.

- The petltloner con sts tha n Condition I. D 5 requlrmg the pettttoner to take all
reasonable steps | to. m1n1m1zé releases of hazardous ‘waste or hazardous constituents to
the env1ronment the Agency added language to the draft permit, which was not the
subject of any.’ omment nor was any explanatlon afforded by" 'the Agency for the
add1t1on '

- The pet1t10ner argues that the Agency added addltlonal language when deﬁnmg
correct;ve action” in permit Condition 1.G.7. =

- The petltloner contends that the Agency added_addttlonal language to Paragraph I1.C.4 as
it appeared in the draft pem‘nt __whlch ‘was not the subj ect of ‘any comments. The petitioner
argues that the Agency added' he term’ subsurface ga ¢ s at two" eparate places in the
permrt

Joint Pemnttmg The petitioner argues that the permit improperly charactenzes SWMUs 1,
2, 3, and 4, as units requiring an RFI. The petmoner contends that these SWMUs are
permltted by DHEC as alr pollut" "n control dev1ces and that DHEC has already required the
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petitioner to undertake a major investigation as to the integrity and operatxon of these devices.

~ The petltloner belleves that the investigation will likely include the complete replacement of
the devices. The petltloner also contends that the DHEC investigation is consistent with the

integration prov1310n of Sectlon _1’006 of RCRA”‘ and any'dlscharge from these units should be

L Appllcablllty 0f Land Dlsposal Restrictions. : The petltloner contends that land disposal
restrictions do not apply to the hazardous waste dlsposal unit covered in the Federal permit, a
closed hazardous waste plle The petltloner argues that accordmg to the Agency’s own
guidance, the land dlsposal resmctlons in 40 CFR Part 268 do not apply to waste from closed

units that are retamed on-site after removal prior to November 7,1986. The petitioner states
that in the case of the non-operatmg waste pile, all v151ble hazardous waste has been removed
from the site, and the fac;ilty is in the process of closmg_ the remammg contammated subsoils
asa landﬁll i

RCRA Appeal No. 89-37 . 50f 5



. s_,znv:nonnznman PROTECTION AGENCY
' ~ WASHINGTON, D.C.

In the: Matter of

owen Electrlcf'teeIQCompany of

Ste ~ RCRA Appeal No. 89-37
South Carollna o e

Permit No. scn 003 353 760-‘ -

“onuER on ETITIONfFOR c” gg'

By Petltlon flled under 40 CFR §124 19 0wen Electrlc Steel_'”

U.8.C. §6925ﬁ{A988)_

Cayce,'South Carolhna

electric arc furnaces for th' productlon of molten'steel which
is then cast 1nt '
the constructlon nd

waste plle for electrlc furnace dust (“EFD " a?KOGl hazardous

waste),.elag plles, scrap metal storage areas, a cooling pcnd

and a settllng pond.

'ermltﬁfor the EFD

The-permlt“atulssuefTii*rﬁcetﬁciceurel

waste pilé;, The federal:':ﬁzz' ‘ _ stab11shes land

disposal restrlctlons, waste 1n1mlzat10n prov1sions;3and

correct1ve~act10'1requ1rements_under th Hazardous and Solid

Waste Amendmentsi?”' }The balance of the permlt was

issued by the State of South_Carrlin;:"hlch is authorlzed under




RCRA §3006 to admlnlster 1ts S efhazardous w ste'program in

lieu of the non-HSWA portlon of the federal program'

owen e Petltlon ralses-f ”teen*

followlng permlttterms,HL@hé;'and dlsposal rﬁstrlctlons, the

waste mlnlmlzatlo_ uty to mltlgate

,certlflcatlon prov'sion

certaln releases, the duty to report certaln releases, the

deflnltlons of "solld waste management'unlt" >WMU“) and

“correctlve actlon"' the use of an Outllne (Appendlx B to the

Permit) as a basxs for the RCRA Facllityﬁrnvestag”tlon ("RFI")-

the de51gnatlon'of the Slag Proce551ng:Area'as_ SWMU. and the

de51gnatlon of certaln unlts a' :equ1r1ng further 1nvestlgatlon-7

durlng-therRFI., As requested by the Agency _'Chlef Jud1c1al

Officer, Reglon Ivfsubmltted a Response to the Petltlon, whlch

argues that reVlew should be denled

Reg. 33412 (May 19,1 -;_;The preamble to §124 19 states that

"this power of rev1ew should ber_nly sparlngly'exerc1sed " and

that “most permlt condltlons should be flnallyadetermlned at the

Regional level * *h* . Id-m The burden of demonstratlng that

review lS warranted 1s on the petltloner. See 40 CFR §124 19.

In-my~v1ew; the Reglon_has adequately expialned the 1ega1

and factual ba51s for mostﬁo ;the contested permlt condltlons




Certain contentlons ralsed byﬂOwen do not reflect.any“substantlal

disagreemeﬁtlm_ut 1nstead resul'ﬂfrom a mlsreadlng:of the permit

or 51mply constltuteﬁan effort to wonfvrm_e readlng of;the permit

Region agrees that these restrlctlons do not. apply to waste
disposed of prlor to the effective date of the restrictions, but
it explains that these condltlons are 1ncluded in the permit
because they apply to any hazardous waste removed as part of the

Appendix B to the permxt* 1s'overbroad;and should be ‘used as
"guidance only. lﬁPetltlon at 15= 16.,-The Outline itself,

however, states:that it is to be used as “guldance" (Appendix B
at 1), and the-permlt (Condltlon I )[makes clear that
deviations from the Outline are permltted upon. acceptable written
justlflcatlon.. The Reglon s responseﬁ o comments on the draft
permit (p.4) and 1ts Response to the Petltlon (p) .10 11} confirn
that the Outlln 15 to be used asumere gu1dance=' :J*;

Owen reads Condltlon I. _5 as requlrlng mltlgatlon of any
release regardless of orlgln, and 1t argues that this term goes
beyond the Agency’s corrective actlon 'uthorlty under RCRA :
§3004 (u), whlch'lsfllmlted to. releases_from SWMUs. See Petition
at 9-12. In response,,Reglon IV p01nts'out that Condltlon I.D.5
by its terms. 1s:trlggered only "[iln the event of noncompliance
with the permlt ~ The Reglon 1nterprets this language as :
limiting the requirement to releases resultlng from: noncompllance
with the permlt (as opposed Yo, releases a55001ated with
activities outside the scope of the perﬁit) ~ See Region Response
at 7« This 1nterpretatlon, whlch flows dlrectly from the e
language of the permlt and 1s hereby deemed to be authorltatlve
and blndlng, eliminates Owen’ s concern regardlng the potential
application of the requ1rement to any release regardless of the
source. . As 1nterpreted this permlt condition is reasonable and
within the Agency s statutory and regulatory authorlty




Four lssues,

hazardous constltuents ;but'are:;nstead llmlted to releases of

hazardous;wast;' Ithontends that thls permlt condltlon

= For. example,-Owen objects to the permlt's deflnltlon of the
term "correctlve action ';argulng that it "exceeds the statutory
authorlty as well_as th *regulatory authorlty promulgated by the
Agency 1tself " and it jtates that the deflnltlon ‘'should be based
on §264.101 of the rules;”HPetltlon at 14. Section 264.101 does

not define the term "correctlve ‘action," however,.and it is
unclear pre01sely what Owen flnds objectlonable about ‘the
permit’s deflnltlon._ In any event,_the Region’s 'Response to the
Petition (pp.9-10) establlshes that the permit deflnltlon is
reasonable and_approprlate.' -

iie“a reply to

h_provide:
(6) Twentv—four hour reportlnq.-;~Ja%he bermlttee

shall report any noncompliance which may endanger

health or the environment orally w1th1n 24 hours from

the time the permlttee becomes aware: f the*
c1rcumstances, 1nc1ud1nf”_¢: S :

(A) Informatlon_concernlng elease of any' :
hazardous_waste than may- cause an_endangerm nt to

(B) : :
hazardous waste or of a flre o n 7
: _ fesan 'j(contlnued...)




regulatory uthorlty.f The Reglon

'requ;res a permlt

y(...contlnued)

[hazardous waste management] fa01lity,'wh1ch could
threatenjtheienv1ronment_or humanjhealth;out51de ‘the

3/ See 40 CFR §270 14(d){2_ ‘"The owner{'r operator of any
fac111ty contalnlng one or more solid waste management units must
submit all available 1nformatlon pertalnlng to any release of
hazardous waste or_hazardous constltuents from such unit or
unlts.") = o e e L

&/ RCRA §3004_(u)__, ) ;prov:.des'
Standards promulgated under thls sectlon shall
requ1re,_and a. permlt issued after November 8, 1984, by
the Administrator or a State ‘shall requ1re, correctlve

action for all releases of hazardous ‘waste or
constltuents from any solld waste management unit at a
treatment, storage, or dlsposal facility seeking a
permit under thls subchapter, ‘regardless of the time at
which waste'was placed in such unlt.;gPermlts 1ssued
under sectlo';6925 of thls t1t1e shal ' '




Thus, the underly1ng=legal_authorlty:for_the contested portlons

of Condltlon T D 14 1s'notﬁ§270 30(1)

fuggests, but RCRA

§3004 (u) and the_rule that 1mplements thls prOV151on, 40 CFR

§264. 101._ These prov151onsd°'fent1ally prov1de legal authorlty

for any permlt condltlonpreasonably;related to correctlve actlon.

for releases from SWMUs.; '

The questlon then become 'whethe _the Reglon_ '

exerc1sed thls”legal authorltyito 1mpose a duty to report certain

releases of hazardous constltuent_ ”In my view, 1t plalnly has.

The permlt condltlon at"issue 1s_narrow1y t 1lored'to apply only.

to releases that:mlght endanger publlc drlnklng water supplles or

could threaten human health o -_heaenv1ronmenthout51de the

fac111ty As noted”by thJLReglon 'Wpi:fff;ulli:4{d);‘wh1ch was

schedules of compllance for such correctlve“actlon
(where such corrective actlon cannot be completed prior
to issuance of the pgrmit) and?assurances of financial
respon51b111ty forwcompletlng_ uCh correctlve actlon.

u Although the Agency'has proposed a more comprehen91ve set of
rules to 1mplement RCRA §3004(u), ‘see 55 Fed. “Reg. 30798 (July
275 1990), until that proposal is promulgated corrective action
permlt conditions 1ssued under "‘RCRA §3004 (u) derlve thelr
regulatory authorlty from §264 101 of the rules. i

1t should b .'oted that there are other statutory and
regulatory bases, be31des ‘RCRA §3004(u) and §264.101, for permit
conditions that 1mpose correctlve actlon requlrements, including
the rules that ‘govern releases from hazardous waste management
units (§§264. 90-;100) ‘and the RCRA omnlbus prov151ons (RCRA
§3005(c)(3) and §270 32(b)(2)“of the rules)'“ :




the permit7ﬁritﬂﬂtcan establlsh:cbrr”ctlve actlon“permlt

requlrements wher' necessary to”protect human health and the

env1ronment; :It 15+ent1relyrreasonabl -to 1mpose 51m11ar

regulrements_upon a

pf 1ttee 'partlcularly where (as here) the

duty 1s 11m1te 1ve rlse'to a genulne

risk =-- so that the'Reglon may evaluate theirlsk and 1f

necessary, m0d11Y the permlt_o take other}ipproprlate action to

address the release'

roce551ng Area “;four-acre area

he Slaq : .”Thls unlt

where slag 1s dumped and crushed:forﬁreuse offszte g The slag is

placed on bare’501l w1th no?release contwol 1“'d dralnage is

toward a nearby creek ; The RCRA_Fac111ty Assessment states that

although the potentlal for releaseﬂto. 011 and roundwater of

newly placed slaghls low due:to low leachablllty ”the potentlal

Assessment Report at IV— -

& Although §264 101 of the rules does not set forth detailed
standards for corrective actlon, permit wrlters ‘are not limited
to repeating the statutory and regulatory language in the permit.
Section 270. 32(b)(1) of the. rules authorlzes permlt writers
either to incorporate the rules in Part 264 dlrectly into the
permit or to.“establlsh other permlt conditlons that are based on
these parts. _ Followzng the enactment of HSWA, the Agency has
routinely chosen the latter approach to establlsh detailed permit
requirements for. correctlve ‘action. lthough the Region does not
cite any spec1f1c Agency guidance as support for. the permit
condition at 1ssue, such terms will be sustained on appeal so
long as they constltute a reasonable exercise of the Reglon S
dlscretlon. = e e




that 5011 data cn weathered slag be obtalnednt'“determlne

1eachab111ty, and-thatjair sampllng;be conducted durlng slag

its response to Owen s comments onﬁthe draft permlt (p 5), the

Region makes the blanket*ass'” recyclnfunlts are

subject to 3004(u correct;ve actlon authorlt_: ‘The suggestlon

that RCRA §3004(u)fapp11es-to '117recyc11ngdun1ts:is, however,

1ncorrect because not""ll recycling unlts are SWMUs._ Some

recycllng unlt' .s_ch as those that prov1d:ﬁfor contlnuous,

1mmed1ate on SLte":”'””'”" o niot manage

solid waste and are thus not SWMU “_—/

2/ RCRA §1004(27) deflnes "solld waste" (w1th exceptions
inapplicable here) as'“any garbage, refuse, sludge * * * and
other discarded. mater1a1 * ok ok W 42 U S C. 56903(2?), see also
40 CFR §261 2"‘ o S P e

W  see- Amerlca jHlnlng Congress'v.ﬁEPA 82. _.2d’1177 (D.C.
Cir. 1987) (materlals destined for;reuse in an ongoing,
continuous manufacturlng process ‘are not. dlscarded and thus are
not solld waste under RCRA) ; 53 Fed. Reg 519 (January 8, 1988)
(same) ; cf. American Mlnlng Congress V. "EPA, 907 F.2d 1179 (D.C.
Cir. 1990): (EPA correctly determined that sludges produced by
wastewaters from primary smeltlnq cperatlons ‘are discarded and
thus solid waste ‘under RCRA desplte the p0331b111ty of future
reclamation) ; Amerlcan Petroleum Institute v. EPA, 906 - F.2d 729
(D.C. Clr.:1990) (K061 sludge is "1ndlsputably ‘dlscarded'“ and
thus solid waste prlor to reclamation and might be solid waste
even after it reaches ‘the reclamation fac111ty), 56 Fed. Reg.
41164 (August 19, 1991)%(K061 waste (electrlc arc furnace dust)
destlned”forgreolamat;on is a solld waste under RCRA)




The manner 1niwh1ch Owen's slag 1s handled ev;dently

by the
slag is

waste

case, the unlt would

(llmll) '

waste (and the unlt to be SWMU*'under the;appllcable statutory

and regulatoryndeflnltlons OfH"SOIld”waste“ and the case law

construlng ti_se;deflnltlons (see notes 10 11

The Slaq Flll Area.”“Owen objects to the Reglon s ‘inclusion

of the Slag Flll‘Area as- unlt to'be 1nvestlgated as part of the

RFI. Thlsﬁun;tuisrﬁg acre landfll.eused forfthe dlsposal of

It has been

1/ ¢f. In re Lee Brass Co., RCRA "('3‘00“8)“Ap'péal"'ué.”'s*z -12, at 5-
12 (EPA CJO: August 1 1989) (spent foundry sand that is stored in
a waste plle, subjected to metals reclamatlon, and then reused is
solid waste in view of the manner in which the sand 1s handled

prior to reclamatlon) STt s




{:Whlle. th FP toxlclty tests show that __the

~ slag is not hazardous waste, the unit does
yjcontaln hazardous constltuents Iisted in. .

: ~._=.'Append1x VIII. ThlS um.t w:.ll__ rema’in llsted

Agency’ s Offlce:o_.Saiiﬁﬁﬁééfifhé' stated_that 'sampllng needs

* depend[lng] on the

will dlffer'on a case-by-case'ba51s



(EPA osw f0ctober;19855 2 S hough

the Reglons should never he51tatehto requlre a3perm1t applicant

or perm1ttee7to conducttsampllng where-necessal to'determlne if

a more. complete'lnvestlgatlon 1s;warranted (§ 40 CFR

270.14{d)f§fi?;such-ahflnding-'f nec9551ty should not be based on

the presence of”hazardcus constltuents standlng alone. To

require 5011 sampllng ofievery and-basedguﬂl

hazardous constltuents;would_be to_dlsregard other 51te-spec1f1e

eondltlons

such as the amount and’toxlclty f”theea

constltuents,.the_unlt{s de51gn,banthhe_potentlal for exposure

sampllng 1s necessary;or approprlate to cure_thls“def1c1ency

on remand t e”Reg1on hould recon51 e_ whetherjannual soil

sampllng for the_slag 1andf111 1slnecessary to_protect human

health and the*env1ronm 't_’a flf 1t*concludes t

sampllng 1s warranted%vlt should supplement 1ts:response to

to 1984, there wa““

no_organlzed method of stor1ng5waste oil at




roll-off Container."
Hhe draft;permit

31';1ts Response to the

”3i:5deszr1ptlon in the
'chls:unlt. See

Region Response at 20.

There 1fo" reason'to'belleverthat Owen is beiné'untruthful

or reca101trant when 1t asserts that 1t;nee_"morenlnformatlon

from the Reglonlfo 1solate the area of concern,

view of the=rat:er 1mprec1'e nature of-th:ﬂ ocatlon descrlptlon

in the. RFA. Where, as here a:permlttee 1s w1111ng to undertake

spec1f1ed correc ve“actlon, 1 ’Reglon should exer01se greater

dlllgence 1n aldlng thefpermlttee to 1dent1fy the area to be

tested.3g_;” f concern are

'-e-prEC1se_b0undar1es of}the'a'”

1ndetermlnate because th _olldstorag barrels:have long since

been removed the;Reglofashould work w1th_the permlttee to select




1/ The Region’s response should be clarlfledﬁ n three further
respects.  First, in dlSCUSSng the definition of "SWMU", the
Region notes that a 1987 memorandum from the Agency s Offlce of
Solid Waste deflnes_"SWMU“ to include an ‘area contaminated
through routine and systematlc releases.; ‘See Region Response at
9. The Region then asserts that the definition_ .set forth in this
memo does not include Ythe concept of release.ﬂ -Id. The very
purpose of the memo, however, 1s to make clear that certaln
releases (i.e. e.,_those that are ‘routine and systematlc) may give
rise to a SWMU. The Reglon s assertion in this regard is
probably. 1ntended to suggest that 1f- routlne and systematic
releases to an area give rise to. a SWMU, the contaminated area is
a SWMU regardless of whether the contamlnants w111 be further
released beyond the SWMU area e .

Second, whlle the Reglonvhas;demonstrated.that it has
sufficient legal authorlty to require a waste mlnlmlzatlon
certlflcatlon under RCRA §3005(h)(1) for Owen’s facility even
though there are no active hazardous waste management units, it
should be noted that Owen is correct in asserting that this
provision should not be read to requlre ‘retrofitting of existing
units or the. 1nstallatlon of new technology as it becomes
available. See Petltlon at: 8 (quotlng S Rep*'No. 284 98th
cong., 1st Sess.,66_(1983)) ' . g

Thlrd, the Reglon asserts that_ wen &5 Petltlon was filed on
November 9 =1989,_and was. therefore one. day late. In fact, the
Petition is'stamped as having been received by the Region on
November 8. Although a Petition for Revlew_under §124.19 should
be directed to the Administrator and timely filed with EPA
Headquarters (not the Region), the Agency has the discretion to
relax its prooedural requirements where the publlc interest so
requires, absent ‘substantial prejudice to any party. See
American Farm Lines: v._Black Ball Freight Serv1oe, 397 U.S. 532,
537 (1%70). Although the Agency generally requlres strict
compliance w1th the procedural requirements in §124.19, see In re
Georgetown Steel Corp., ‘RCRA Appeal No. 91-1 (June 10, 1991),
given the minor nature of Owen’s deflclency ‘and the importance of
the matters being remanded by today s order, sufficiently
compelllng c1rcumstances ex1st to. dlsregard the deflClency




condltlons (to b”_1dent1f1ed by the Reglon)wshall remaln stayed

until completion of the remand proceedings. ”Appeal of the remand

dec151on w111 no :be requlred to”exhaust_admlnlstratlve remedles_

under §124 19(f) (1)"‘-' '11_1)__ "'-For _ he other issues

raised by the Petltlon, rev1ew 1s?den1ed for the reasons set

forth above and;l

the'Reglon s Response to the;Petltlon (which

reasons. are hereby adopted and 1ncorporated by reference as if

fully set forth'hereln)

So ordered

2O

—~ Wlll“am;_w,Réllly

*_dmlnlstrator

L Although §124 19 of the rules contemplates that add1t10na1
brleflng will be submltted upon the grant of a Petition for
Review, a dlrect remand ‘without addltlonal subm1551ons is
appropriate. where,_as here, ‘it does not appear as though further
briefs on appeal would shed llght on the issues to be addressed
on remand. See, e.g., In re Chemlcal Waste Management Inc.,
RCRA Appeal No. 87-12, at;S (May 27” 1988) = =
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