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Wayne Dlsposal Inc (Wayne)
Belleville, M1ch1gan :
MI_D 048 090 633

RCRA Appeal No. 90-9

- Wayne

- Ford Motor Corﬁpany (Ford)

May '1_,,-"1.99,_0.-'-_

See Permit Appeal Status Report

- Other corrective actlon 1ssues (correcnve aetlon prov151ons :
not in the draft permlt) : '

- Procedural issues

- Level of detail

- Joint penmttmg ' :

- Miscellaneous other 1ssues (perrmt condxtlons that are
techmca!ly 1nappr0prlate 1nc1u510n of Ford as pemnttee)

Summary of Petmon

Since 1969, Ford has allowed ‘Wayne to use their land owned by Ford mn Bellevﬂle Mlchlgan, to
construct and Operate a hazardous waste dasposal fac1l1ty Ford and Wayne are petitioning for
review of the HSWA pem'nt 1ssued by Region 5 that names both cnmpames as permittees. Both
petitioners assert that there is no -authority under Federal Iaw to include Ford as a permittee.
Wayne also objects to mcludmg final permlt CODdlthl‘lS that were not in the draft pemnt ancl
several technically mapproprlate requirements.

m  Corrective Actmn Provnslons not in the Permlt Wayne objects to four correctwe action
conditions i m the ﬁna] ‘permit that were: not mcluded in the draft perrmt

- The deadline -fOr--stibmitting- financial a'ssur"ance-for' -co’rre._the.aetron;.'..-'-=-

- Corrective actlon reqwrements for releases from sohd wastemanagement u.mts

(SWMUSs);

RCRA Appeal No. 90-9
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- Information requirements for SWMUs;and

- Cor‘re(’:ti\?e"' actio'ri' .rééluir'eme-ﬁts- _for-=_'-iierY*_idehti.ﬁed' SWMUS o

® Procedural Issues Be51des the four cOrrect1Ve actlon pr' “sto' S mentloned above Wayne
contends that four addltlonal condmons 1n the ﬁnal penmt were not present in the draft
permit, the : o o Sl

- Refe"ren.c.és*fb- “hazardous constituents” in Conditions 1.D.13 and V
- Recording requirements in Condition LD.9.¢;
- Do-cumerit:rmaintéﬁa'hee'r"e'quire'meﬁt'iﬁ:.cohdiﬁon.-rG-.;.:ana; o

- Provrslon allowmg EPA to reqture unspeclﬁed add1t1onal testmg procedures for llners
and geosynthetrcs 1n Condrtron TILA. 2 a ' e e

The petrtroner argues that all elght condrtrons are not supported by regulatory and,’or statutory : | o 4 ;

authorities. - Consequently, the petltmner mamtams that these condltlons should be deleted
entlrely smce they were not-.made avallable for commenf‘ L

B Level of Detall Wayne belreves-that_the Agency ’S decrslon to requlre the use of ASTM :
D751 Method A Procedure 1 as the hydrostatic resrstanée test method is not justified. The
petitioner | contends that ASTM D'?Sl states that any machtne that meets the specified
requrrements is a valid m’achm "t'hls test. Wayne argues that the machine used in ASTM
D3786 meets the spec1ﬁéatlons and therefore is a"valld ‘machine for conductmg the test.
Wayne further argues that Reglon 2. and other Reglons have accepted 'the use of D3 786 with.
the concurrence of EPA s Cmcmnatl research laboratory : -

Michigan Department of Natural Resources (MDNR) to the fac1hty referred only to Wayne as
the permittee. Wayne also : '_'llgatlon under the license agreement to perform the
myriad of conditions contamed in the RCRA permlt The newest. draft State permit refers to
Ford as the trtleholder to the land The petitioners- argue that if State law recogmzes Wayne
as the owner of the facrllty, the Agency must also do so as -lon_g as that position is consistent
with Federal law. Ford maintains that acknowledglng F__ 'd=_as the trtleholder versus owner, -
would ensure legal parallehsm and avo1d confusron 1 : e

RCRA Appeal No. 909 20f 4
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®  Permit Condltlons that are Techmcally Inapproprlat e,
permit condmons are techmcally mapproprrate '

Waynecontendsthat several final

Wayne argues that notlﬁcatlon and reportlng of Ilqurds once detected m the secondary
collectlon system is burdensome and unworkable because the faclhty s disposal cell
design is constructed S0 that hquld wﬂl contmuously be present in the secondary
collectton system The facﬂlty hasa formal secondary leachate collectlon system
momtonng program under the: MDNR portron of the permlt that satrsﬁes all of the
ob]ectwes of the HSWA pemnt condltlon : e .

Wayne obj ects to provrslons requn‘mg the famhty to use the compatlblhty QA/’QC to
document how leaehate Wi _Ons1stently the same durmg the test perlod - The petitioner
argues that thts is an unfounded and 501ent1ﬁcally 1mp0551b requu‘ement gtven the

Wayne argues that the requlrement to use FTMS 101B (Method 2031) as 'the puncture
resistance test method is techmcally mapproprlate The petltloner contends that EPA’s
Cmcmnatt research iaboratory stOpped recommendlng Method 2031 approx1mately five
years ago ,and none of the testing labs currently perform Method 2031 as a routine
procedure for puncture reSrstance Research laboratones are now" smg FTMS 101C,
Method 2065 . : e o ;

The petltloner contends that the reqtured geomembrane hardness test value of 60 Shore D
units for the mvolved geomembranes is not approprlate ‘Wayne argues that current
geomembrane manufacturers w111 not warrant or guarantee their product for hardness
values above 55 Shore D units. Consequently, the petitioner believes that the hardness
value of 60 Sh _ e"_'D-'-umts should be replaced-wuh 55 Shore D umts..':" :

The petltioner mamtalns that the_' cnterla of an average hydrostatlc re31stance value of 650
psi and 810 psi are mappropnat _‘Appropnate values used by the'Natlonal Seal
Company are 600 and ?50 psr, respectlvely e :

® Inclusion of Ford as Permlttee The pe’ntloners argue that the Agency_-_ls relymg on an
unpromulgated pohcy that the tltleholders of property on wh1ch hazardous waste facilities are

located are requtred to bf'*‘nahted as perrmttees under RCRA

RCRA App'eal' No909 o

Wayne contends that 40 CFR Sectlon 270 O(b) mere!y requlres that the owner sign the
permit apphcatton ‘which Ford has dorre f'whlle requiring that the operator obtain the
permit. Wayne further contends that in two Federal court cases under the Federal Clean
Water Act both the SlXth and Nlnth Ctrcutt Court of Appeals held that EPA may not go
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outsrde rts regulattons and use unpromulgated pohc1es memoranda or guldehnes to
enforce env1ronmental regulatory requn‘ements :

- The petltroners" 'ontend that Ford had no responsrbthty,'for'construCting":and operating the
facility. : - B e

- Under t the terms of 1ts agreement wrth Ford"" Wa"'

wnsa buildings and improvements
at the facrhty e me e .

- Furthermore the :petltloners argue that.For
40 CFR Sec’non 270. 2_or Sect1on 260 10,

notanowne Ofthe ‘facrhty as defined in

- Ford and Wayne argue that 1t would be 1n-vrolatron S_ectlon-:_-706 of the Admrmstratwe
Procedures Act to impose perrmt hablllty_upon the owner when the owner does not have
the propértyr--i_nteiricstiﬂe'f;ésseﬁ’i-!toff%:@nﬁlpl_ ’Wlth_'p.e?“ t:-condi‘.i&m a

- Includmg Ford s"p : 1ttee would compel Ford and, \ 'ayne to become partners in the
operatlon thus destroymg Wayne S separate property rlghts Such an outcome would
constitute an 1mpa1rment of the contract obl 1gatlons and n tum violate the operator s
rlghts under the U S Constltutlon"- i e : o

- Wayne contests that an analysrs._ : RCRA??iienmts d1d not ﬁnd 1e effecttve perm1t which
mcluded an owner of the 1and as a penmttee, but dld dlscover 'several srtuatlons where
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Mlchlgan Dlsposa .
Bellevrlle, Mlchlgan
= MID 000 724 831

FACILITY:

PETIT{ONERS_

PETITIONS FILED
STATUS OF PETITIONS:'I

- RHE condrtlons are not Just1ﬁed
- Joint permitting -
- M1scellaneous other.lssues (waste testlng for eomphance
-f_:-'w1th land dlsposal resmctlons mclusmn of Ford as
-_:-‘;permrttee) s e

ISSUES:

Summary of Petltlon

Since 1969 Ford has allowecl MDI to use-. and owned by Ford in Bellevrlle Mlchlgan, to
construct and operate a hazardous waste dlsposal fac111ty ‘MDI and Ford are pet1tlomng for
review of the HSWA permlt 1issued by Reglon 5 that names ‘both ‘companies as permittees. Both
petitioners assert that there is no authorrty under I ederal law to include Ford as a permittee. In
addition, MDI contends that perm1t cond1t1ons requlrlng the testmg of pre-acceptance waste
samples and correctwe _actlon are unnecessary, expenswe ~and redundant: : '

® RFI Condmons are not Justlfied _ _' Dl objects to performlng a facility mvestlgatlon to
identify all solid waste management un1ts (SWMUs) and releases of haza.rdous constituents.
After clean closure of MDPI’s old plant the area will be. developed 1nto a hazardous waste
landfill cell by Wayne Dlsposal Inc. (Wayne).- Because the facﬂlty 5 locauon is completely
within Wayne s licensed area, Wayne w111 be respons1ble for SWMU identification, release
identification, and corrective action. The petxtloner further contends that if MDI completes
clean closure, the possﬂ:nllty of a release due to past'acttvntles will have been ehmmated

B Joint Pernuttmg Both FOrd and MDI note that the State permlt issued '1n 1982 by the
Michigan Department of Natural Resources (MDNR) to the facﬂity, referred only to MDI as
the licensee. MDI also has the obhgatlon under the hcense agreement to perform the myriad
of condrtlons COntamed in the RCRA pernnt The newest_draft State perm1t refers to Ford as
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the tltleholder to the land The' petmoners argue that 1f State law recogmzes MDI as the
owner of the facnllty, the Agencyr must also do so as long as that position is consistent with
Federal law. Ford malntams that acknowledgmg Ford as the tltleholder versus owner, would

Waste Testmg i‘or Comphance w:th Land Dlsposal Restrrctlons '_:--Wastes accepted by the
facility are treated for conformance with all appheable land dlsposal restrictions (LDRs) and
then shipped to a properly llcensed landﬁll ‘Each yeara re-approval analysrs is conducted to
ensure that the waste is acceptable and can be successfully t:reated by ‘MDI's process. The
petitioner contends that because treatment residues are tested pnor to leavmg MDI, testing
incoming waste in addrtton to current annual re—approval requrrements is an unnecessary,
expenswe, and redundant requzrement : 2 i

Inclusion of Ford as' Perm lttee The petmoners argue that the Agency is relymg on an
unpromulgated policy that the tltleholders of property on Wthh hazardous waste facilities are
located are reqmred to be named as permlttees under RCRA a1 .

- MDI contends that 40 CFR Sectlon 270 IO(b) merely reqtnres that'the'owner sign the
permit apphcatron whrch Ford has done ‘while requlrlng that the operator obtain the
permit. MDI further contends that in two Federal court cases under the Federal Clean
Water Act, both the erth and Ninth Circuit Court of Appeals held that EPA may not go
outside its regulatrons and use unpromulgated pohcres,-'memoranda- or gulclelmes to
enforce env1ronmental regulatory requlrements .

- The petlttoners'conte" d that Ford had no responsrblhty

Ofi.‘C('Jle ructmgand operating the

. Under the terms of its agreement

‘with Ford, MDI owns all buildings and
: 'rmprovements"at the famhty S o

¢« F urthermore the. petltroners argue that Ford_ls not an owner of the “facrllty
deﬁned in 40 CFR Sectlons 270 2 or-260_10 : T e

e Ford ancl MDI argue that 1t would be in V1olat1on of Section 706 of the Administrative
Procedures Act to 1mpose perm1t habrhty upon. the owner when the owner does not
have the property'mterest necessary to comply w1th permrt condrtlons

. Includmg Forcl_as permittee would compel Ford and MDI to become partners in the
operah on, thus destroymg MDI's separate property rlghts Such an outcome would
.'-oonstrtute an impairment of the contract obhgatlons and in turn v1olate the operator s

20f 3
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y*;‘#BEFORE THE ADMINISTRATOR
U.S. ENVIRONMENTAL PROTECTION AGENCY
- FASHINGTON D c._%;_;fmbmﬂﬁﬁ-of

In the Matter oftfw

Ford Hotor COmpany s

ReRA Appeal No. 90-5

Appllcant ;; b

Permit No HODO48090633

In the Matter of.ﬂ

Michigan Dlsposal Inc.oﬁ-m:”

and Ford Motor Company” ~ _RCRA Appeal No. 90-9A

Appllcants

Permit No. HID000724831

ﬁfORoEk?bEﬁYfNe”Rﬁvféw“ef

Thls dec151on consolldates appeals of two RCRA permlts,

issued by U S “EPA Reglon V lrelatlng to separate*hazardous waste

fac111t1es., One fac111ty 1s owned and operated by Wayne

Disposal, Incttw"Wayne")':and one 1s owned and operated by
Michigan Dlsposal, Inc.z(“MDI“) These appeals have been
consolldated becauee thef ralse a common legal lssue regardlng
Ford Motor Company s status as a permlttee on the two permlts.
By separate petltlons, both dated May 1, 1990 HDI and Ford
each seek revxew of the permlt relatlng to MDI's fac111ty. As
requested by the Agency s Chlef Jud1c1a1 Offlcer, Reglon Vv filed
a response to these petltlons dated June 25 1990. By a petltlon.

dated May_;, 1990 Ford also seeks rev1ew of the RCRA permlt




relating to Wayne s fac111ty ¥ As requested by the Agency s

Chief Jud1c1a1 Offlcer,_Reglon V¥f11ed a response to thls

petition dated June 25,. | MDI and Ford have flled replles to
the Req1on s responses.;m

Under the rules that govern"thls'proceedlng, a RCRA permit

'ordlnarlly w111 no :be rev1ewed unless'lt ls based on a clearly

erroneous flndlng of fact or conc1u51on of law, or 1nvolves an

eiof dlscretlon that

warrants revaew;; See 40 CFR §124 19,_45 Fed. Reg 33412 (May 19,

1980). The preamble to Sectlon 124 19 :tates that "thls power of

review should be only Sparlngly exerc1sed “ and that "most permit

conditions should b_ flnally'determlned at the Reglonal level

L d_’ The_burden of demonstratlng that_rev1ew 1s

warranted 1s thus'ontthe petltloners.; The petltloners 1n ‘this

g;gEord's Status astatPernittee;f

Pursuant to a llcense agreement Ford\has"allowed Wayne to
use land owned by Ford to construct and operate a waste dlSposal
faczlity. Under the agreement the buzldlngs and improvements on
at the termlnatlon of the llcense perlod unless they are belng
used to satlsfy closure and post-closure requlrements. Ford is

not involved in the operatlon of the fac1lity 1n any way Ford's

¥ wWayne Dlsposal Inc.,also f;led a petltion for: rev1ew, but
later withdrew lt pursuant to a settlement agreement wlth
Region V. g et o : e e




relatlonshlp to Wayne s fac111ty 1s, for purposes of thls case,

ldentlcal to Ford's relatlonshlp to HDI "8 fac111ty The

i petltlons raise the 1ssue of whether, under the c1rcumstances

outllned above, Ford should be named as a permlttee on the two

permlts.f

Petltloners argue that, under such c1rcumstances, Ford

should not be named as a permlttee because Ford 1s not an owner

of the fac111ty;i_And even 1f Ford should be deemed an owner of

the fac111ty}:Pet1tloners contend that Ford 1s not requlred to be

a permlttee because the fac111ty 1s operated by another person

(Wayne or MDI);h Petltloners assert that,_when the faCIllty is
owned by one person and operated by another person, the owner is

required to 51gn the permlt appllcatlon but 1s not requlred to be

a permlttee. F:r the follow1ng reasons, I conclude that
petltloners‘ arguments are baseless and that the 1ssue does not

merit rev1ew.3"'”" 13

In each cas ;t 15 beyond serlous dlspute that the real

property owned by Ford is part of the fac111ty in questlon. The
term “facxllty" 1s deflned as “all cont;gggg QQ and
structures,'other appurtenances,.and 1mprovements on the land,
used for treatlng, storlng, or d1sposzng of hazardous waste." 40
CFR §260. 10-(1990)~(empha51s added) Petltloners argue that
Ford's land is not belng "used for treatlng, storlng, or
dlsp051ng of hazardous waste... X dlsagree.- ;n common usage,
land is deemed.togbea"usedﬁ,for:whatever}aCtivities are conducted

on the_land,Teven“iffthejactivities takefpiacefinside'buildings




on the land;. Thls conclu51onlls conflrmed by Ford s own
petition, whlch states that “Ford has allowed Wayne to use land
owned by Ford in Bellevxlle, Mlchlgan to construct and to operate

a waste d;sposal ga ;lltx 1n accordance wlth government 1aws,

orders, rules and regulatlons. o

ﬁjFord's Wayne Petltlon, at 2)
(emphasis added) Clearly, Ford;s 1and 1s part of the
"facility," and under the rules,'a person who owns part of a
facility is deemed to be the owner of the facrllty i See 40 CFR
§260.10 (1990) (“Owner" deflned as'"the person who owns a
facility o r Qart oﬁ a fac111tz “) (empha51s added) ) In llght of
these con51deratlons, I conclude that Ford 1s an owner of the

facility.

Petltloners argue, however, that even 1f Ford is deemed to
be an owner of the fac111ty, Ford is not requlred to be a
permittee because another person (Wayne or MDI) operates the

facility. In support of thls argument Petltloners rely on 40

CFR §270. 1o(b), Wthh prov:.des as fouows—" e

Who gpplles’ when a fac111ty or act1v1ty is owned by

one person but is operated by another person, it is the

operator's duty to obtain a permit, except that the

owner must also s1gn the permlt appllcatlon. '; 42
40 CFR §270. 10(b) (1990) Petltloner s argue that under Section
270.10(b), Ford 1s requlred to slgn the permlt but only the
operator (Wayne or MDI) is. requ1red to be a permlttee.‘?

The same argument was raised and rejected in ﬂawal;an
Western SteelI Ltd.. Inc. and nges Campbell Estate, RCRA (3008)

Appeal No. 88~ 2 (Nov. 17, 1988) (Order Denylng Petltlon for

Reconslderatlon on Interlocutory Appeal) (a RCRA penalty case)




In that case, then-Admlnlstrator.Lee M. Thomas explalned that
Section 270 10(b) 1s meant only to relieve the owner of
-responsxblllty for flllnq a separate permlt appllcatlon. Id. at
6. Admlnlstrator Thomas made it clear that Sectlon 270.10(b) "in
no way excuses an owner from haV1ng a permlt -an obllgatlon that
flows 1mp11c1tly from the act of slgnlng the permlt application
and exp11c1tly from the commands of Sectlon 270 l(c} Id. at 7
(emphaszs added) Sectlon 270. 1(c} provides that "[o]wners and
operators of hazardous waste management unlts must Qa__ permits
during the actlve 11fe kR ok of ‘the unit. e 4ONCFR_§270.1(c)
(1990) (empha51s added) Admlnlstrator“Thomas}observed that the
language of Sectlon 270 1(c)= ” . - "

fully 1mp1ements the mandate of Sectlon 3005(a) and

clearly suffices to hold an owner, such as the Estate,

liable for failure to have a permlt.; This much is

beyond dlspute.

Hawaiian Western at 4.

Petltloners nevertheless belleve thatw“the orrglnal intent
of [Sectlon 270 10(b)] was to ;egleve owners of land from being
named as co-permlttees."_ (Reply Brlef, at 2) (emphasis in the
orlglnal) In support of thls bellef petltloners c1te the
preamble that accompanled the adoptlon of Sectlon 122 4, a

precursor of Sectlon 270 10(b) The part of the preamble quoted

by petltloners reads as follows.

Some commentators.sought-clarxfiCationfof'what happens
when the owner and operator are not the same, and
expressed concern that requirements of the permit
program might, by virtue of this deflnltlon, be imposed
on landowners who have no involvement in operation of a
permitted activity. To address this concern, we have
amended §122.4, application for a permit, to provide




that the operator ls.responsrhle for obtalnlho a.permlt

and complying with it when ownership and operation are

split. However, RCRA appllcatlons must be 51gned both

by the owner and operator. :JJ sl _Lﬁ 5ol
45 Fed. Reg._aszgsq(uay-ls,-1930).g_pe£itioners?havé seriously
distorted the meaninénof_the quoted'passageibf?takihg it out of
context. When_readfin context, the.passage meahshthe exact
opposite of what petitioners say it meahsit'Section 1227 4;
referred to in the quoted passage, covered appllcatlons not just
for RCRA permlts, but for other types of permlts as well. 40 CFR
§122.4 (1980) (UIC and NPDES) " With respect to those other types
of permits, Sectlon 122 4-did. relleve the owner of” respon51b111ty
for complylng wlth the permlt 1n cases where the fac111ty was
operated by another person. Wlth respect to RCRA permlts,
however, Sectlon 122 4 did not relleve the owner of that
respon51b111ty Instead Sectlon 122 4 requ1red the owner of a
RCRA facility to 51gn the appllcatlon and made the owner subject
to the requlrements of the permlt.: That Sectlon 122 4 was not
meant to relleve owners of responszblllty under RCRA permlts is
made perfectly clear 1n the very next sentence after the passage
quoted in petltloners' brlef whlch reads as follows.

The requlrements of a RCRA permlt blnd both the “owner“

and the "operator" of the permitted facility, while the

requirements of other permlts subject to this Part blnd
only the permlt holder., f,_ ; :

45 Fed. Reg. 33295 (Hay 19 1980) fIt?is madeweseh“clearer two
paragraphs later: ' T ie .

To ensure that both the owner and the operator'
understand their 3olnt responsibility [under a RCRA
permit], EPA is requiring both the owner and the
operator to s1gn the permit applzcatzon.,




Id. And stlll clearer a few sentences later.',__j
EPA ant1c1pates that 1n most cases the operator w111
take the lead role in complying with all but the few
conditions that only the owner can satisfy. The owner
is free to make arrangements with the operator by
contract or otherwise to assure itself that the
operator will take most actions necessary for
compliance activities beyond that. Nonetheless, EPA

considers both parties responsible for gomgl;agcg with
;he ;egglatlons. :

Id. (empha51s added) Another part of the same preamble explains

that the RCRA regulatlons are meant to apply to absentee owners

like Ford.: ¥;eﬁ:;ﬁJ

Some facility owners have historically been absentees,
knowing and perhaps caring little about the operation
of the facility on their property. The Agency believes
that Congress intended that this should change and that
they should know and understand that they are assuming
joint responsibility for compliance with these
regulations when they lease their land to a hazardous
waste facility. Therefore, to ensure their knowledge,
the Agency will require owners to co-sign the permit
application and any final permit for the facility.

Id. at 33169.LeThus,.petitionersincharaCﬁeriaation”of the
regulatory_histor§;of_Section-279,10(b)*iehéefibusly misleading.
The regulatery_hieter?;ciearly-euﬁpqrtsatﬁe cen51qsion that Ford,
as the_absenfee_oﬁner;efithe:faCility;ishOuld bé_named as a

permittee;;r;a;.amf”

The regulations requ1r1ng absentee.ownere to become
permlttees faithfully 1mplement Congre551onal 1ntent. As EPA's
Ch;ef JudlClal_Offlce: p01nted out in A;rcom, Inc., RCRA (3008)
Appeal No. 86-§ (May 19, 1986), the express ianguage of RCRA
reflects cOngfeseional intent to impose RCRA requirements on both
owners and operators of facilities. Sectioﬁ 3004 of RCRA directs

the Administratorto pr'emplgate__regulations_ “applicable to owners




410 soaxater of faciiitiss for the trastuans, steras o
disposal ofﬁhgiédeQQ}G;sfeﬁ*r;ﬁ;;ﬁ.;42iﬁ:§:é:ﬂ§6§é4.féﬁphasis
added) . Sectibn 3005(a) of RCRA providés, wifhdut“qualification,
i . . : ! B - -L f_

the Administrator shall promuigate regulétiohé'

requiring each person owning or operating an existing
facility or planning to construct a new facility for

the treatment, storage, or disposal of hazardous waste
* * * to have a permit issued pursuant to this section.
42 U.S.C. §6925 (a). Thus, Congress clearly intended to subject

absentee owne:s;t&}iiébiiitj;ﬁhdé: #CgA52g

iI._fothez Tasnes dm Mﬁi's Petitidgﬁu
In addition to the issue rélating_to Fofd's status as a

permittee, MDI :aises_two_issues in iﬁs petition, reléting to:

(1) the requirement that permitéégs test pfé-acceptance samples
of waste more_than;onCé7a_year;ﬁand-(2)ﬁtheiréqui;emént that the
permittees condugtfa.fécility'ihvestigation tdfidégtify;all solid
waste management-unité”éﬁd'all-reléaséS]bffhaiafdbﬁs constituents
and to perform gprreétiVé actionfif neceséary;feVén though MDI's

facility is completely;suftqgn@eq:by3wafhg‘s;fapility_and Wayne

¥  Ford argues that requiring it to be a permittee is unduly
burdensome because, under its agreement with the operator (Wayne
or MDI), Ford does not have the right to take actions that are
necessary to comply with the permit. Ford argues that it "should
not be placed in jeopardy of violating the law by action or
inaction of another party unrelated and uncontrolled by Ford."
(Ford Reply Brief, at 4). Ford's real quarrel is with the
regulations. If Ford has been placed in jeopardy, it is the
regulations that have placed it there. Section 124.19, which
governs this appeal, authorizes me to review contested permit
conditions, but it is not intended to provide a forum for
entertaining challenges to the validity of the applicable
regulations. - & el A mE ROR N .




will conduct.an 1nvest1gatlon of.tne whole area.q 6nly the first
issue is dlscussed below._ Wlth respect to the second issue, for
the reasons set forth in the Reglon s response to MDI's petition,
I conclude that HDI has falled to show that the Reglon s permit
~ decision is clearly erroneous or otherWLSe warrants review.

MDI seeks rev1ew of Condltlon B 5. of the Waste Analysis
Plan in the permit Condltlon B 5. requires MDI to test samples
of waste to be treated at its fac111ty.' Specifically, MDI
challenges the frequency with which this testlng must be
performed. Condltion Bs 5. provides as follows:

Samples of each waste stream received by the Permittees
shall be evaluated and analyzed to determine if they
are restricted from land disposal. Samples shall be
representative pre-acceptance samples, taken before
shipment, and shall be tested accordlng to the
following schedule: .

Waste §hipments Per Year Testing Schedule Per Year

1-4 Shipments............No confirmation testing.
Generator data must be

' accurate and reported.

5-10 Shlpments...........l Confirmation Test/Year

11-30 Shipments..........2 Confirmation Tests/Year

>30 Shipments............4 Confirmation Tests/Year
(Permit Attachment 5 Condltlon B.5.) _ ._

The regulatory authorlty for Condltlon B 5..le.Section
264.13. That sectlon requires the owner or operator of a
treatment facilitf to "obtain a detailed chemical and physical
analyeis of a representative samole of the wastes" to be treated
at the facility.;:4o CFR §264.13(a) (1) (1990). The analysis must
be performed before the owner or operator treate'the waste. Id.

Under Section 264.13(a)(3), "[t]he analysis must be repeated as




necessary to eﬁ;ﬁfé ﬁhat?i# ié.éécﬁféfeiasd.ﬁp:ts date.“._40 CFR
5264.13(a) (3) (1990) (emphasis added). ¥

MDI belié&éslﬁhéﬁnit is unﬁecesség&ufé iinﬁuthe frequency of
testing to the_nﬁmbéf of éﬂipﬁéhgs reééiQéd:bylih;wtreatment

facility from a pértibﬁlar generatbr.;ﬁn ?hg-tes;ing'schedule in

¥  counsel for the Region reads Cbndition'B;BQ“aslimplementing
the inspection requirement of paragraph (a) (4) of Section 264.13,
which provides as follows:: /i o iofies i whi e o

The owner or operator of an off-site facility must
inspect and, if necessary, analyze each hazardous waste
movement received at the facility to determine whether
it matches the identity of the waste specified on the
accompanying manifest or shipping paper. =

40 CFR §264.13(a) (4) (1990). I believe counsel has misunderstood
what the permit writer intended. The purpose of the inspection :
and, in some cases, analysis required by paragraph (a)(4) is "to
determine whether [each waste shipment] matches the identity of
the waste specified on the accompanying manifest or shipping
paper." 1In contrast, Condition B.5. states that the purpocse of
the waste analysis is "to determine if [the samples] are
restricted from land disposal." Moreover, Paragraph (a) (4)
emphasizes conducting an inspection of each hazardous waste
shipment received at the facility, whereas an actual analysis of
the waste is not required unless the results of the inspection
suggest that one is necessary. In contrast, Condition B.5. says
nothing about inspections and requires an analysis at regular
intervals. 1In light of these considerations, I believe that
Condition B.5. is more easily read as implementing paragraphs

(a) (1) and (a)(3), rather than paragraph (a)(4).

¥ In its response to MDI's petition, the Region states that,
under Condition B.5., "generators who send eleven to thirty waste
shipments to MDI within a year must perform pre-acceptance
sampling semiannually; generators who send more than thirty waste
shipments to MDI within a year must perform pre-acceptance
sampling on a quarterly basis." (Region's Response to Petition,
at 11) (emphasis added). MDI believes that this statement is
misleading because Condition B.5. imposes duties on MDI, and not
on the generators of the waste. MDI is correct in believing that
it is ultimately responsible for seeing that the testing required
by Condition B.5 is performed. But I do not believe the Region
meant to imply otherwise. 1In all probability, the Region was
only trying to communicate the idea that the number of waste




B.5. is based onlthe assumption that the more shlpments the
fa0111ty recelves from a partlcular generator,:the more testing
the fac111ty should do. MDI argues that "the number of shipments
from a generator 1s not ratlonally connected to the need for a
waste ana1y51s * * * . (MDI's Reply Brlef at 6 } I disagree.
It seems reasonable to conclude that _as the number of shipments
1ncreases, t={o] too wlll the 11ke11hood of a change in the
con51stency of the hazardous waste.“ To ensure that the analysis
is accurate and up—to-date, therefote,_the number of tests should
also 1ncrease.: Thus MDI has not carrled 1ts burden of showing
that the frequency of testing prescrlbed 1n Condltlon B 5. is

clearly erroneous or otherwlse warrants rev1ew. Y .

_”(...contlnued) : i S
shipments from a generator ina glven year determlnes the
frequency of the requlred testlng..:-. - g

¥ Tn.its challenge to Condltlon B. 5., MDI also challenges
Condition II.A. 4., treating the two as one condition. Condition
IT.A.4. also requlres MDI to perform waste analysxs, as follows:

‘The Permlttees must test the wastes, or extracts of the
wastes or treatment residues to assure that wastes,
extracts or treatment residues are in compliance with
the applicable treatment standards set forth in 40 CFR
Part 268, Subpart D and all applicable prohibitions set
forth in 40 CFR Part 268, Subpart C or in RCRA Section
3004 (d). Such testing_must be performed according to
the frequency specified in the Permittee's Waste
Analysis Plan (Attachment I) as requlred by 40 CFR
§264.13.

Because the testing required by Condition II.A.4. must be done
according to the schedule set out in Condition B.5., MDI
apparently assumed that Condition II.A.4. and Condition B.5. are
really just different parts of the same condition. But that is
not the proper way to read them. The two provisions are separate
~conditions implementing different waste analysis requirements in
the rules. As discussed in the text, the regulatory authorlty

: o : (contlnued ‘)




III. . Concilugion b«

Petitioners.ﬂaﬁéﬂnbt.shoﬁn.théf the.déciéiohrto name Ford as
permittee or thehéééiéion.ﬁo iﬁc1ude tﬁénééntes£é& §6hditions in
MDI's permit are"'::c'iéa}iy“'éri-.oﬁécius'. ; Nor.h'é'v'é.' '?_'tiféy..él?wn that
this case involvés:iﬁﬁbfﬁéhﬁipblicy issﬁés.thafnﬁé?fént review.
Accordingly, thélﬁéﬁifibhs:afé héfébfndeﬁiedfiﬁmh:rh'

So ordered.

s, AR i e _ ”_wi11iam‘KT~RQ§%iz//-
B S Administrat
Dated: 0cT Z.BST :-,.;Q;H[T,gafﬁ,imfgyl?_*i}-5~

¥(...continued)

for Condition B.5. is Section 264.13. Condition II.A.4., on the
other hand, is based on the waste analysis requirement of Section
268.7(b), which requires treatment facilities to test their
wastes after treatment. The purpose of the testing required
under Section 268.7(b) is to ensure that the treated waste meets
the treatment standards and prohibitions of Part 268, which
contains restrictions on land disposal. 40 CFR §268.7(b) (1990).
Under Section 268.7(b), treatment facilities must perform the
tests "according to the frequency specified in their waste
analysis plans as required by §264.13 or §265.13." <Id.
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