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conditions. In contrast, prevention-
oriented hazardous waste regulations
are generally implemented
independently by facility owner/
operators through complying with
national regulatory requirements.

2. LDRs, MTRs, and Permitting Raise
Problems When Applied to Remediation
Wastes

In the HWIR-media proposed rule,
EPA identified the application of three
RCRA requirements to remediation
wastes as the biggest problems to
address; Land Disposal Restrictions
{(LDRs), Minimum Technological
Requirements (MTRs), and permitting.

he LDRs {which appear in 40 CFR
part 268) generally prohibit land
disposal (or “'placement’ in land-based
units) of hazardous wastes until the
wastes have met the applicable
treatment standards. Often this
placement is appropriate and desirable
when managing remediation wastes o
excavate them from thelr current
locations, and temporarily store the
wastes before on-site treatment, or to
excavate the wastes and accumulate
enough volume to ship off-site cost
effectively. By not allowing temporary
storage and accumulation in land-based
units, the LDRs can be a strong
disincentive to excavating and
managing remediation waste, The
staging pile provisions of today’s final
rule address this issue by allowing
temporary storage and accumulation of
remediation wastes in a staging pile
without being subilect to LDR.

Another example of the problems
with LDRs in the cleanup scenario is
that contaminated media are often
physically quite different from as-
generated process wastes. Contaminated
soils often contain complex mixtures of
multiple contaminants and are highly
variable in their composition, handling,
and treatability characteristics. For this
reason, treating contaminated soils can
be particularly complex, involving one
or sometimes a series of custom-
designed treatment systems. It can be
very difficult to treat contaminated soils
to the LDR treatment levels. The parts
of the HWIR-media proposal that
addressed this issue have been finalized
in the LDR Phase IV rule (63 FR 28556
(May 26, 1998)).

The MTR requirements were designed
as preventative standards for wastes
generated through industrial processes.
They were not designed for the remedial
context, For example, under 40 CFR
Subpart F, surface impoundments,
waste piles, and land treatment units or
landfills must have specific detection,
compliance monitoring programs, and
corrective action programs for potential

groundwater contamination from the

unit. These are appropriate preventative

proper waste management of the
remediation wastes involved during the

requirements for units managing process life of the cleanup activities.

wastes, However, many cleanup actions
involve short-term placement of
remediation wastes into a waste pile,

and all of these requirements may not be

necessary. The staging piles provisions
of today’s rule address this issue by
allowing the Director to determine
appropriate design criteria for the
staging pile based on the site-specific

Furthermore, a facility seeking a
traditional RCRA permit to manage
remediation wastes on-site must
investigate and cleanup their entire
facility (facility-wide corrective action).
This requirement can deter patential
cleanups from happening at all. For
instance, facility owners and operators
may wish to clean up a small portion of

circumstances such as the concentration their facility for any number of reasons,

of the wastes to be placed n the unit
and the length of time the unit will
operate. EPA aiso explained in the
preamble to the CAMU rule additional
reasons why LDR and MTR
requirements can be counterproductive
when managing remediation waste as
opposed to as-generated pracess wastes,
To read about these additional reasons,
see 58 FR 8658 (8659-8661)(February
16, 1993}.

Finally, another area creating
roadblocks is permitting. The time-
consuming process for obtaining a
RCRA permit can delay cleanups,
thereby delaying the environmental and
public health benefits of cleaning up a
contaminated site. For example, the
traditional RCRA permitting process
requires the facility owner/operator to
submit a great deal of information on
activities at the facility to EPA or the
State, and the permit must include
terms and conditions to protect against
any improper waste management
practices over the long-term active life
of an operating facility. Because of the
large volume of information submitted,
these permits are huge documents and
approval often takes several years.
However, in the remedial scenario,
cleanup activities are generally a one-
time project; once the cleanup is
completed and the remediation waste is
properly treated and disposed, then the
activities are completed. Also, these
activities are limited to addressing the
contamination at the site, and therefore
are often more limited in scope than the
operating practices of a facility that is
engaged in on-going waste treatment,
storage and dispesal. To overcome the
limitations discussed above from
traditional RCRA permits, the new
Remedial Action Plans (RAPs)
requirements in today's rule strearmline
the process for receiving a permit for
treating, storing and disposing of
remediation wastes, and require the
facility owner/operator to submit
significantly less information than for a
traditional RCRA permit. However, the
information submitted for a RAP
application and RAP terms and
conditions must be sufficient to ensure

such as to avoid future llability, to free
the property for sale or other uses, or
because they simply wish to restore the
environmental health of their property.
However, they may not be willing to
take on the burden of investigating and
cleaning up their entire facility, when it
1s only a small portion they wish to
voluntarily clean up, and they may be
reluctant to conduct the cleanup under
the RCRA corrective action program.
Therefore, to encourage cleanups, under
today’s final rule, facilities that need a
RCRA permit only to treat, store, or
dispose of remediation wastes
{remediation-only facilities) are not
subject to the facility-wide corrective

)gzagtion requirement.
‘" B. How Has EPA Tried to Solve These

Problems in the Past?

EPA has tried to solve these problems
in the past through a series of
regulations and policies; for example;

* The ''Area of Contamination”
{AQC) policy;

+ The "contained-in" policy: and

» The regulations for Corrective
Action Management Units (CAMUs),
and temporary units.!

All of these regulations and policies
help alleviate some of the problems
facing cleanups, but none have
completely solved these problems. (See
the October 1997 report by the United
States General Accounting Office,
""Remedtation Waste Requirements Can
Increase the Time and Cost of
Cleanups.” 3)

The AOC policy allows important
flextbility for activities done within a
contiguous contaminated area. For
example, hazardous remediation wastes
may be consolidated or treated in situ

161 FR 18780, 18782 (April 29. 1996),
memorandum from Michael Shapiro. Director.
Office of Solid Waste, Stephen D. Luftig, Dlrector,
Office of Emergency and Remedial Response, and
Jerry Clifford, Directer, Office of Site Remediation
Enforcement, EPA to RCRA Branch Chiefs and
CERCLA Regional Managers. March 13, 1996): 55
FR 8666, 8758-8760 (March 8, 1890); and 58 FR
8858 (February 16, 1993).

2Hazardous Waste: Remedlation Waste
Requirements Can Increase the Time and Cost of
Cleanups. U.S, General Accounting Office, GAO/
RCED-98-4, October 1997.




65878

Federal Register/Vol. 63, No. 229/Monday, November 30, 1998 /Rules and Regulations

within an AQC without triggering the
LDRs or MTRs. However, the AOC
policy does not address the permitting
issues today's rule 1s addressing, nor
does it address LDR and MTR for wastes
removed from an AQC, or treated ex
situ,

The contained-in policy defines when
some contaminated media can be
considered to no longer "contain’’
hazardous waste. When EPA or an
authorized State determines that media
do not “contain’’ hazardous waste,
RCRA does not generally pose a barrler
to remediation because permitting
requirements, LDRs (generally), and
MTRs do not apply to media that do not
contaln hazardous waste. However, the
contalned-in policy Is limited to media
only, and does not provide any
flexibility for other remediation wastes,
nor does it provide needed flexibllity for
highly concentrated media.

The CAMU and temporary unit rules
provide much-needed flexibility for
unit-specific standards at cleanup sites.
CAMUs and temporary units are not
subject to LDRs or MTRs. The
requirements for these units are set on
a site-specific basis, depending on site-
specific factors such as the types of
wastes being managed (for example,
concentrations, volumes, other
characteristics) and the period of time
the unit will operate. However, CAMUs
and temporary units do not address any
of the permitting issues that cause
problems for remediation wastes.

Because each of these regulations or
policies is limited in solving the
problems inherent to managing
hazardous remediation waste under the
RCRA Subtitle C system, EPA felt it was
necessary to propose additional
solutions,

C. How Did the Proposed Rule Attempt
to Solve These Problems?

EPA recognized a continuing need for
further reforms than the regulations and
policies discussed above had provided,
and yet knew that these reforms would
be controversial. [n 1993, EPA convened
a committee under the Federal Advisory
Committee Act (FACA) to provide
recommendations to EPA on how to
make these reforms. The FACA
Committee included representatives
from environmental groups, regulated
industry, the waste management
industry, States, and EPA. The FACA
Committee met numerous times
between January 1993 and September
1994. EPA based the options in the
April 29, 1996 HWIR-medla proposal on
the recommendations and discussions
of the FACA Committee.

EPA presented several options for
reforms in the HWIR-media proposal.

EPA presented two comprehensive
options (the Bright Line and the Unitary
Approach}, and requested comment on
sub-options and issues within those
comprehensive options.

1. The "Bright Line"” Approach for
Contaminated Medla

The first comprehensive option,
which formed the basis for the proposed
rule, was the "Bright Line” option. The
Bright Line option would have been
limited to “contaminated media” only.
Contaminated media was defined to
include solls, groundwater, and
sediments, but not debris, nor other
remediation wastes such as sludges. The
Bright Line option got its name from a
“line"" dividing more highly
contaminated media from less
contaminated media. That Bright Line
was a set of constituent-specific
concentrations based on the risks from
those constituents. Media found to
contain constltuents above these
concentrations would have remained
subject to Subtitle C management
requirements (however, the proposal
requested comment on some potential
modifications to those requirements),
and media containing constituents
below the concentrations would have
been eligible for a determination that it
no longer “contained" hazardous waste,
thereby generally removing 1t from
Subtitle C jurisdiction,

The determinations of which media
were and were not subject to Subtitle C
requirements were to be documented in
a Remediation Management Plan (RMP)
approved by EPA or an authorized State.
The RMP would have been an
enforceable document that would also
have included any requirements for
managing media below the Bright Line,
and would have served as a RCRA
Subtitle C permit for treatment, storage
or disposal of media ahove the Bright
Line. The RMP process would have
been more streamlined than that
required for RCRA permits obtained
under the current regulations, and also,
at remedlation-only facilities, would not
have required 3004(u) and (v) facility-
wide corrective action, as is required for
all RCRA permits before today's rule,

2. Other Options Within the "'Bright
Line" Approach

Other requirements that EPA
proposed to modify were LDR treatment
standards for solls that remained subject
to Subtitle C requirements, standards
applicable to on-site storage and/or
treatment of cleanup wastes during the
life of the cleanup, and State
authorization requirements. New
treatment standards would have applied
to soils that remained subject to LDRs

under the Bright Line approach. EPA
also proposed a new unit called a
"remediation pile.” Remediation piles
could have been used temporarily
without triggering LDRs and MTRs, for
the on-site treatment or storage of
remediation wastes subject to Subtitle C.
States picking up any revisions to their
RCRA programs {the proposal was not
limited to the revisions to remediation
waste management programs) could
have followed new streamlined
authorization procedures. Also, FPA
proposed to withdraw the CAMU
regulations If the final HWIR-media rule
would sufficiently replace the flexibility
currently avallable under the CAMU
rule,

Finally, EPA proposed excluding
dredged materlals from Subtitle C if
they were managed under permits
issued under the Clean Water Act
(CWA) or Marine Protection Research
and Sanctuaries Act (MPRSA).

3. The "“Unitary” Approach—An
Alternative to the “Bright Line”

As an alternative to the Bright Line
approach, EPA requested comment on
the "‘Unitary Approach.” The Unitary
Approach excluded all remediatlon
wastes ({rrespective of the concentration
of hazardous constituents in the waste
and including non-media remediation
wastes) managed under a Remedial
Actlon Plan (RAP) (which was very
similar to a RMP) from Subtitle C
management requirements and made
them subject to site-specific
requirements in the RAF.

gain, EPA requested comment on
the two main comprehensive options,
the Bright Line and the Unitary
Approach, and on all the sub-issues,
such as the proposed elimination of
CAMUSs, and the new requirements for
remediation piles, LDR, RMPs and
RAPs, dredged materials, and State
authorization.

D. What General Comments did EPA
Receive About the Two Major Proposed
Options?

Same commenters supported the
Bright Line option and thought it was
appropriate to distingulsh between
highly contaminated medla and medla
that were less contarmninated, and to
regulate them differently.

However, most commenters an the
Bright Line option believed that the
Bright Line would be too difficult to
Implement, and therefore should not be
finalized. There were several elements
of the Bright Line option that
commenters were concerned about
implementing. One concern was
sampling to determine whether media
was above or below the Bright Line.
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Concentrations of contaminants in
environmental media typically are not
heterogeneous, and it is difficult to
make assumptions about the
concentrations of large areas of
contamination without taking many
samples.

Another concern was how to
differentiate between media, debris, and
other remediation wastes, such as
sludges. Commenters stated that often
these different types of remediation
waste are all found at the same site and
they will all need to be managed, and
it would be unduly complicated to have
to separate the different types of
remediation wastes and manage them
separately under separate regulatory
requirements,

lso, commenters were concerned
about the methodology that EPA used to
determine the Bright Line levels
themselves. EPA received many specific
comments on the proposed Bright Line
canstituent specific numbers, as well as
the cholce of which constituents were
assigned Bright Line numbers.

ith regard to the Unitary Approach,
many industry and State commenters
supported the Unitary Approach, saying
that the flexibility would greatly
streamline cleanups and allow more
appropriate decisions for managing
remediation waste. These commenters
emphasized that flexibility was needed
s0 that States could develop cleanup
programs with oversight and public
participation requirements specific to
the concerns, needs, and resources of
individual States, and felt that the
Unitary Approach most closely
addressed those concerns, However,
some commenters were concerned that
the lack of any national requirements
was too open-ended and would nat
guarantee protectiveness, Commenters
were also concerned about the resources
required for States and Reglons to make
site-specific determinations of the
appropriate management requirements
for remediation wastes at each different
slte.

Finally, commenters had many
specific comments on the elements of
these options such as RAPs and RMPs,
remediation piles, LDRs, etc. Major
commeris and EPA's responses are
summarized under those more specific
sections of this preamble, and all
comments are answered specifically in
the "'response to comments” document
for today's rule.

E. What did EPA Decide to do After
Consldering Those Comments?

EPA has decided to promulgate only
selected elements ef the HWIR-media
proposal in today's rule, rather than go
forward with a more comprehensive

approach as proposed. EPA plans to
coemplement the elements finalized
today by leaving the CAMU regulations
in place, rather than withdrawing these
regulations as proposed.

Although EPA conducted a lengthy
outreach process before developing the
HWIR-medla proposal and made every
effort to balance the concerns and
interests of various stakeholder groups,
public comment on the proposal makes
it clear that stakeholders fundamentally
disagree on many remediation waste
management issues.

EPA agreed with commenters’
concerns that the Bright Line approach
would be too difficult to implement,
and that a Bright Line that would satisfy
commenters who wanted the Bright
Line levels to consist of very
conservative levels would not
sufficiently reform the system to remove
the existing barriers to efficlent,
protective remediation waste
management. EPA has concluded that
pursuing broader regulatory reform
would be a time- and resource-intensive
process that would most likely result in
a rule that would provoke additional
years of litigation and associated
uncertainty. This uncertainty would be
detrimental to the program and have a
negative effect on ongoing and future
cleanups. Based on these conclusions,
the Agency has decided not to finalize
either the Bright Line or the Unltary
Approach, and recognizes that a purely
regulatory response will not solve all of
the remediation waste management
issues that HWIR-media was designed to
solve.

While EPA belleves the elements
finalized today along with the retention
of the CAMU rule, will improve
remediation waste management and
expedite cleanups, the Agency is also
convinced that additional reform is
needed to expedite the cleanup
program, especially to provide greater
flexibility for non-media remediation
wastes like remedial sludges, address
certain statutory permitting provisions,
and more appropriate treatment
requirements for remediation wastes (for
example, treatment that focuses on
“principal threats” rather than all
underlying hazardous constituents),
Therefore, the Agency continues to
support appropriate, targeted legislation
to address application of RCRA Subtitle
C land disposal restrictions, minimum
technological and permitting
requirements to remedlation waste and
will continue to participate in
discussions on potential legislation. If
legislation is not forthcoming, the
Agency may reexamine its approach to
remedlation waste regulation and may
take additional administrative action.

The elements finallzed in today's rule
are:

¢ Streamlined permitting for treating,
storing and disposing of remediation
wastes generated at cleanup sites that,
among other things, eliminates the
requirement for facility-wide corrective
action at remediation-only facilities;

* A variation on the proposed
remediation pliles, called staging piles,
modified in response to public
comments;

» A RCRA exclusion for dredged
materials managed under Clean Water
Act (CWA) or Marine Protection
Research and Sanctuaries Act (MPRSA)
permits; and

s Streamlined procedures for State
authorization,

EPA also finalized, In a separate
document (63 FR 28604 (May 26, 1998)),
the LDR treatment standards specific to
hazardous contaminated soll that were
proposed in the HWIR-medla proposal.
EPA is deferring action on the
Treatability Sample Exclusion Rule, that
EPA requested comments on expanding
in the HWIR-medla proposal at 61 FR
18817,

EPA will withdraw all other portlons
of the proposal, such as the proposal
under the Bright Line option to
distinguish between lower- and higher-
risk contaminated media and give
regulatory agencies the flexibility to
exempt lower-risk contaminated medla
from RCRA requirements, and the
portion of the proposal that proposed to
withdraw the CAMU rule,

Existing areas of flexibility for
managing remediation waste, such as
the contained-in and AOC policles, and
site-specific land disposal restrictions
treatability variances, continue to be
available.

II1. Definitions Used in this Rule
(§260.10)

Some terms defined in today’s rule
may be difficult to understand when
discussed out of context of the rest of
the rule; therefore, readers may wish to
read the preamble sections on RAPs and
staging piles before reading this section
on definitions. To discuss related terms
together in this preamble, discussion of
the definitlons is not in alphabetical
order (which is how the terms appear in
the rule language). The section
discusses:

e Flrst the revised definition of
“corrective action management unit’” or
“CAMU." then

¢ The definition of “'remediation
waste," then

* ''Remediation waste management
site"" and "'facility,” then

¢ '‘Staging plle,” then finally.

¢ "Miscellaneous unit.”
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William R. Weissman o : SOLDWASTE AND EWERGENCY
Piper & Marbury L.L.P. : ' ' . RESPONSE

1200 Nineteenth Sweer, N.W.
Washingion, D.C, 20036-2430

Dear Mr. Weissman:

Thank you for your lener of May 11, 1998 and for meering with us to discuss the Utility
Solid Waste Activities Group's (USWAG’s). Edison Elecnric [nstinue’s (EEI’s) and the
American Gas Association's (AGA’s) concerns regarding the effects the land disposal
resirictions (L.DR) wreatment standards published on May 26, 1998 may have on ¢leanup of
manufactured gas plant sites. Like you, we are interested in encouraging and facilirating cleanup
of manufactured gas plant sites in a way thay is both efficient, ecanomical and proseetive of

‘human health and the environment. Before addressing the specific congerns raised in your lemer,

we will review some of the general pnnczplcs that govern application of RCRA 10. contammar.ed
sail.

As you know, contaminated soil, of itself, is not hazardous waste and, generally, is not
subject to regulanion under RCRA. .Contaminared soil can become subject ta regulatian under
RCRA if the soi] “contains” hazardous waste. EPA generally cansiders contamingted soil 1o
contain hazardous waste: (1) when soi} exhibits a characieristic of hazardous wagsie; and, (2)
when sail is contaminated with hazardous constifuents from listed hazardous waste abave cercam

" concentrations. 63 FR ar 28617 (May 26, 1998),

lf cantaminaied soi] contains hazardous waste, then it is subject to al} applicable RCRA
requirements unli} the soil no longer contains hazardous waste (i.e., until the soil is
decharacterized or, in the case of soil cantaining listed hazardous waste, until. EPA or an
authorized siate deterroines that the soil no longer contains listed hazardous waste). In some .
circumstances, soil that no Jonger canfains hazardous waste, while generally not subject 10
RCRA requirements, will remain subject 10 the Jand disposal restricrions, See 63 FR a1 28618
{May 26, 1998) and other sources cited therein, This may be the case if contaminated sail from
manufactured gas plants exhibits a hazardous characteristic when first generated (i.e., when first
removed from the land) 2nd is subsequently decharacterized. Note that if contammated soil from
manufactured gas plant sites does not exhibir a characteristic of hazardaus waste or contain listed
hazardous waste when first generated (i.e., when first removed from the land), then the soil is not
subject 1o any RCRA requirements, inf_:luding the land disposal restrictions. 63 FR 28618 (May

vawﬂmmqs « Printuq Nl VegelaDie QN Bused INIS on 10U% am'ﬁipor {4 Pasicangame)
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26, 1998)

" We understand that ar some manufacrured gas plant cleanup sites, soit is consolidated
within an area of comtamination prior to being removed from the jand (i.e., generated). This
practice, and the area of contamination policy generally, is novaffected by the May 26, 1998
rulemzking. Contamimated soil may be consolidated within an avea of contamination befere it is
removed from the land (i.e., generated); the determination as 1o whether the soi} exhibits a
characteristic of hazardous wasta.or contains listed hazardeus waste may be made after such
consolidation. The Agency’s most recent guidance on the area of contaminarion policy is

enclosed-for your information.

We understand from our discussions that yowr concerns center araupd management of
eonlaminared soil thay exhibited 2 characteristic of hazardous wasie when first generated but has
subscqucmly been decharacterized, We will address two questions in this lemer: (1) what are the
Agency's rules and policies concerning land disposal of decharacrerized wastes, xncluclmg
decharacrerized contaminaied soil and (2) when decharacterized contaminated soil remains
subject (o the land disposal restricrjons, whar requirements apply prior to land dlsposal

1. Wharare the Agency’s rules and policies concerning land dispasal of
. gecharactérized wastes, including decharacterized contaminated soil?

Decharacterized waste (and decharacterized cantaminated sail) is nat hazardous wasre,
and is generally not subject to the Subtitle C regulations. Nonetheless, as you ‘are aware, under
certain circumstances decharacrerized wastes (and decharacterized conmaminated soils) remain
subject ro LDR treatment requirements. See generally, Chemica e Mg ent v.

976 F.2d2, 13-14 (D.C. Cir, 1992). .

When decharacterized wastes (and decharacterized contaminated soils) remain subject
LDR treatmens requiremens (j.c., as explained above, when the soils exhibir a hazardous waste
characteristic when removed from the Jand) they must meet applicable LDR mearment standards
prior fo fand dispasal, before they can be land dispased, (i.e., before they can be placed in a land
disposal unit). RCRA 3004(k) defines land disposaj 1a mclude hut not be limited 1o, any
placement in a landfill, surface impoundment, wasie pile, injection well, land weatment facility,
sait dome formation, salt bed formation, or underground mine or cave. Furthermare, ERA has
found, in other contexts, that open pits, flat or Jaw walled cancrete pads thas do not effectively

' “The excephion 10 fhis general rule is soil comaminated by lisied hazardous wasie when the listed hazardous
wasie is land disposed afier the effective date of applicable LDR wearment requirements without mezting sch applhicable
requirements. In this case, the contaminated soil wauld be subject to jand disposa) restriction treatment requirements
regardiess of whether it "contained™ hazardous waste when first removed from the land unliss there is a findmg that
hazardous constiwent levels are sufficiently 1ow so that threals 1o human health and the environment posed by (and
dispasal of the spit e minimized. Se¢ 63 FR 2128618 (May 26, 1998). As we understand the copdinions at mast
manufactured gas plant cleanup sites, we believe this case will seidom be presented during manufechyred gas plant
cleanups hecause soif a1 manufaciured gas plant sites is not Typically coptaminated by listed hazardous waste.

2



contain hazardous wastes and hazardons constituents may constiture land disposal. See the
enclosed lener from Sylvia Lowrance, U.S. EPA 10 Richard Wasserstrom dated October 29,
1992. However, EPA’s longstanding view is thay placement in 1anks, containers, and
containment buildings is not land disposal. See, e.g., 7 FR 37211 (August 18, 1392)
(establishing standards for containment buildings).: EPA -has established design and operating
requirements for 1anks, containers and conmainment buildings used 1q weat and store hazardous
waste. Clearly, unirs used for treatment or storage of decharacterized comaminated soil which
meet these requirements would not be considered land dispasal units and may be used 1o weat or
store decharacterized contaminated soil without the approval of EPA or an anthorized state.
However, since decharacterized contaminated soil is no longer subject 3o reguation as hazardons
waste (excepr, porentially, for land disposs] rearment requirements), westment and storage units
used 10 manage decharacrerized copraminated sojl are noy hazardoys waste mansgemeny unirs
and da nat have to be designed or operated in aceordanee with RCRA Subtitle C hazardous waste
regulations or receive hazardous waste permits. If decharacterized contaminated soll will be
weated or stared in & unit which is not a tank, conminey, or containmens building, EPA eran
awhorized siate showld make a site-specific derpminarion as to whether or not placement of
decharacterized contaminated sojl in the unit congtitutes land disposal. In making such
determinations, in addition 1o the mandarary consideration of the definition of land disposal in
secrion 3004(k), EPA will consider (and recommends that authorized states similarly cansider)
the relevant requirements established by the Ageney for tanks, containers, and containment.
bujldings and, if these raguirements are modified, whether the wearment or storage unit will
prevent or control unacceptable releases of decharacterized contaminared soil and hazardous
constiments to the environment. These determinations should be made inthe cantext of your on-
going MGP site cleanups and should be included in the prblic notices which are typically part of
cleanup processes. We recognize thas dererminarions sbout conrainment units will likely be
made predommantly by authorized states and thas due vo site- and waste-specific variability
containment units will have w accommodate the variery of conditions that may be presen:ed

during cleanup of MGP sites.

2. Whep decharacterized contaminated soil remains subject to rh: land dlsposal
restricsions, what requirements apply prior to land disposal ?

When decharacterized contaminated soil ramains subject 1o the land disposal restrictions,
three 1ypes of requirements apply. First, the soil must be weated 1o meet applicable land disposal
treatment standards prior to land disposal. Second, as discussed above; prior to land disposal the
soil must be meated or stored in an appropriate type of unit (i.e., & unit ther is not a Jand.disposal
uair). Third, 1o ensure that applicable land disposal reatment standards are mer, certain trackmg,

paperwork and other requzremems must be mer.

{a) Trearment to mest applicable land disposal trearment standards.. As just noted
above, Jike any other maerial subject 1o the land disposal restrictions, decharacierized soils from
MGP cleanup sites must be wreated so meer applicable land disposal reswiction weatment
. standards prior ta land disposal. In the case of contaminated soils subject 1o the land disposal
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reswrictions, generators may choose bepween meeting the universal weanment standard for the:
contaminating hazardous waste or meeting the aliemative soil weatment standards. For
decharacterized contaminated soils, meeting the universel weamment standard for the
contaminating hazardous waste woyld require meatment of the formerly characteristic constituent
and all underlying hazardous canstituents 1o the universal reatment standards. Meegting the
alternative soil treatment standards would reguire reamment of the formerly characteristic
constityent and ai! underlying hazardous constituents 1o reduce constituent concengratians by 50

. percent or 1o achieve ten times the universal weatment standard. Noge thal, as with any other
malerial subject to the Jand dispasal resmrictions, contaminared sojl mey qualify for weaimenr
variances under cenain circumstances, see 40 CFR 268.44.

(b} Storage and treatmeny prior to land disposal. As discussed above, although
decharacterized contaminated soil is not hazardous waste and, generglly, is therefore not subject
o RCRA Subiitle C requirements, because it remains subject 1 the land disposal restrictions, it
must be stored and weated in appropriate units (i.e., units thay are not land disposal units) unsi) -

trearment standards are met.

(¢)Tracking, paperwork and other requirements. If decharacterized cantaminated sail
is stared, the storage prohibition of RCRA 3004(j) generally applies. This means that the
decharacterized contaminated soil can only be stored fur the purpose of accumulating necessary
quantities of hazardous wastes o facilitate proper recovery, weamment, ov disposal. See 40 CFR

268.50.

For decharacterized contaminated soil, the reporting and recard keeping requirements of
40 CFR 268.9 apply. For example, if characteristic soil from an MGP cleanup is decharacterized
at the site where it was generated, then sent off-site for furthey weatment 1o achieve LDR
standards in a thermal desorption unit, the generator of the coptaminared soil must complete 2
one-time nolificarion and cenification. The one-time notification and cevtification provides a
description of the soil as inirially generated, including applicabje hazardous waste codes,
wrearability groups, and underlying hazardous constituents. It also provides information about the
facility which will receive, and trear, the decharacterized soil. Thus, in this example the
' generalar of the contaminated soil would identify the facility operaring the thevmal desorpuon
unis. A copy of the one time narification and certification must be placed.in the generator’s files
. and sent to the appropriate EPA region or authorized state. These requirements create 2 tracking
. System so EPA and authorized stazes can deermine that materials subject 1o the land disposal
restrictions grrive at the right place and are appropriately treated prior 1o land disposal.

Furthermore, the dilugion prohibition of 40 CFR 268.3 applies 10 the decharacierized
-conraminated soil unt] applicable LDR ueaunent standards are achieved. As you are aware,
ditution is normatly prohibited as a means of achieving the LDR treatment standards, including

for characteristic (and decharacrerized) wasies. See Chemical Waste Management v. EPA, 976

F.2d 2, 15-19(D.C. Cir. 1992).



We understand that ofien decharacterized contaminated soils from MGP cleanup sites are
returned to the utility's power plant and mixed with coal or other combustibles prior to bumning
in a wiility boiler. The Agency does nos consider this process a form of impermissible dilution.
Mixing MGP waste with coal or other cambustibles results in a physical change 1o the waste
siream that makes the waste more amenable 1o combustion (which, in addition to being a rype of
energy recovery, is a form of reatment thar desmoys or removes the haza:dous constituents), and

thus facilitates proper trearment.

In addiiion 10 mixing with coal or other combustibles, ather types of mixing or treatment
.of decharacierized contaminated soil may be permissible prior 1o fina] treamment, provided thas
these processes produce chemical or physical changes end do not merely (1) dilute the hazardous
consHTuents into a larger volume of waste $0 as to lower the constiment coneentratian or (2) -
release excessive amaounts of hazardous constizuents 1o the air. If mixing or other pre-weatment
is necessary-to facilitate proper wrearmens (e.g., destruction or removal, such 2s bumning in a
beiler) in meeting the reatment standards then dilution is permissible. See 51 FR 40592
(November 7, 1986) and 53 FR 30911 (Augnst 16, 1088).

Note that, in some instances, bumning decharacierized coniaminated soil mixed with coal
in a utility bojler may implicase the Bevill amendment. As you are aware, EPA's position js thar
. wastes which are covered by the Bevil] amendmen are not subject 10 LDR requirements. 40

CFR 268.1(b); see also Horsehe 0 velo Co. v. 16 F. 3d 1246, 126D~
61 (D.C. Cir. 1954 ) (upholding EPA's position). Consequently, if decharacterized contaminared
soil is burned in utility boilers along with coal and the resulting combustion ash is within the
scope of the Bevill amendment, LDR standards do not have 1o be met for that ash, nor would the
decharacierized tontaminated soils be considered 10 be a prohibited waste. In this case, the only
reporting and recordkeeping requirement required is a one-Time notice kept in the facility’s

records See 40 CFR 268.7 (a)(?)

We appreciate your patience with the Agency in responding 1o your concerns. If you
need further assistance, please contact Rita Chow of my staff at (703) 308-6158.

Sincerely,

W/W/ ol
th A. Cotsworth
Acting Directar

Office of Solid Waste

Enclosure (2) _ '
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EPA alsp emphasizes that any
dilution of a prahibited contaminated
sail {or of 2 prohibited hazardous waste
with soil} as a substitute for adequate
treatment to achieve cormpliance with
LDR wearment standards or o
~vireumvent the effective date of an LDR
Srohibition is considered a type of
impermissibie dilution and is illegal.
Therefore, any deliberate mixing of

" prohibited hazardous waste with soil in
order to change its treatment
classificadon (i.e., from waste (o
contaminated sotl) is illegal. Existing
regulations concerning impermissible
diludon airsady make this point. See 40
CFR 268.3(a) and {b); see also 57 FR at
37243 (Aug. 18, 1992) (adopting the
same principle for contaminated debris),
The Agenicy expects that deliberate
mixing of hazardous waste with sotl
(and vice versa) will be rare because
such actions are clearly illegal and
would subject generators to substantial
fines and penaites, including criminal
sanctions. In addition, the resulting
mixture (hazardous waste impermissible
diluted by sotl) would continue to be
subject to the LDRs for the original
hazardqus waste (i.e., generally, the
urniversal treatment standards), so no
beneflt in terms of reduced treatment
requirements would occur. The Agency
taok a similar approach when
promulgating treatrnent standards
specific to hazardous debris. See 57 FR
at 37224 (August 18, 1992).

The Agency notes that the normal
nixing of contaminated soil from

arious portions of a site that typically
occurs during the course of remedial
activities or in the course of normal
earthmoving and grading activities is
nat considered intentional mixing of
soil with non-media or prohibited seil
with non-prohibited soil and, therafore,
is not a type of impermissible dilution.

D. Seeking Treatment Variances
Because the Natonal Treatment
Standard is Unachievable or
Inappropriate

Under existing regulations at 40 CFR
268.44, people may obrain a variance
from a land dispesal restriction
freatinent standard when a waste cannot
be treated o the specified level or when
a reatment standard may be '
inappropriate for the waste. With
respect to contaminated soils, EPA has
10 this point presumed that a treatment
variance would generally be needed
because the LDR treatment standards
developed for process wastes were
either unachievable {generally applied
ta soil contaminated by metals) or
inappropriate (generaily applied to soil
cantaminated by organic constituents).
See. for example, 55 FR 8760 (March 8,

1980). 58 FR 48092, 48125 (Septamber
14, 1893); 61 FR 18805-18808, 18810~
18812 (April 29, 1996); and, 61 FR
55717 (October 28, 1996). This
presumnption will no longer agply ance
today’s soil treatment standards takse
effect. This is because today's standards
were developed specifically for
contaminated soils and are intended to
specifically address the past difficultes
associated with applying the treatrnent
standards developed for process waste
to conmminated soil.

This is not to say that treatment
variances based on the “‘unachievable”
or "inappropriate” prongs of the tegt are
now unavaiiable for contaminated soils,
For @ample, in some cases it may prove
that even though ant appropriate
technology, suited o the soil matrix and
constituents of concern was used, a

soil cannot be treated to meet
the sojl treatment standards using a
well-designed well-oparated application
of ope of the technologies EPA
considsred in establishing the soil
standards. In these types of cases, under
existing regulations, the soil treatment
standard would be considered
“unachievable” and 2 treatment
varfanice could be approved. In other
cases, under existing ragulations,
application of the soil treatment
standards might be “inappropriate” in
that, Jor example. it would present
uracceptable risks to on-site workers.

As noted earlier in today's preamble,
alternacive LDR treamment standards
astahlished through meatment variances
must, according to 40 CTR 268.44{m).
“minimize threats to huyman health and
the environment posed by land disposal
of the waste.” In cases where an
aliernative treatment standard does not
meet this requirement, a treatment
variance will not be approved even
though appilcation of a technology more
aggressive than the technologies on
which the soil treatment standards ars
based might then be necessary. For
example, in cases where the soil
treatment standards cannot be achieved
through application of a well-designed,
well-gperated application of one of the
model soil treatment techniologies and
application of the rodel wehnology or
other non-combuston technologies will
not resuit in constituent concantrations
that minimize threats, a variance would
not be approved and. combustion would
be necessary. This is proper given that
the sail reatment standards were not
developed using the methedology
typically used in the land dispusal
restriction program (Le., application of
the most aggressive treatment
tachnolagy to the maost difficult to treat
waste), but, instead are designed to
accormmadate a variaty of soil treaument

technologies that are typically used
during remediation. Variances for
treatment of contaminated soil will be
applied during the remedial context,
where, as discussed in Section VIL.B.3 of
today’s preambis, EPA and authorized
states will fypically have detailed
information about the risks posed by
specific hazardous constituents, diract
and indirsct expesure routes, risk
pathways and mmman and
envircnmental receptors. This
informadion can be used to inform
decisions about whather threats are

. minimized,

E. The Contained-In Policy

The contained-in principle is the
basis for EPA’s longstanding
in tation regarding applicatdon of
RCRA Subtitle C requirements to
mixtures of contarninated media and
hazardous wastes. Under the
“contained-in” policy, EPA requires
that soil (and other environmental
media), although not wastes themselvas,
be managed as if they were hazardous~
waste if they contain hazardous waste ar
exhibit a characteristic of hazardous
waste. See, for mmmple, 53 FR 31138,
31148 (August 17, 1988) and 57 FR
21450, 21453 (May 20, 1892)
{inadvertently cidng 40 CFR 261(c)(2)
instead of 40 CFR 261.3(d}(2)); see also
Chernical Waste Management v. EPA,
869 F.2d 1525, 1539-40 (D.C. Cir, 1989)
(upholding the contained-in principle as
a reasonabie interpretation of EPA
re ons}. In pracdice, EPA has
applied the contained-in principle to
refer to a process where z site-specific
determninadon is made that
cencentrations of hazardous
constituents inany given volume of
environmental media are low encugh to
datersnine that the media does not
“contain” hazardous waste, Typically,
these 50 called “conzatned-in”
determinadons do not mnean that no
hazardous constituents are present in
envirenmental media but stmply that
the concentratons of hazardous
constituents present do not warrant
management of the media zs hazardous
waste 4 For comanminated soil, the
result of “conteined-in determinations”’
is that soil no longer “contains™ a

+4 Of course, a3 axed earfler, ZPA or an

of determinarions might be made, for example, f
concentragons of hazardeys constituents fall helow
background leveis, or are az non-detectable levels,
Sueh a deverminaton wauld rerninate all RCRA
Subtitie C requiresenrs, including LDRs. See,
September 15. 1935 leter from Mishael Shapira
{EPA) to Peter Wright (Monsanits Campany). making
this finding, and 51 FR 18806 {April 29, 1995).
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hazacdous waste; however, as discussad
2bave, the rasult is not autormadeally
that soil na longer must comply with
LDRs.

In ordar to preserve Sexdbility and
because EPA believes legisiative acton
is needad, the Agency has chesan, at
this dme, nat to go forward with the
portions of the Seprember 14, 1983 or
April 29, 1956 proposals that would
have cod!fed the contained-in policy
for contaminared soils. Tha Agancy
cantinues o belisve chat legislation is
neaded o address application of car@in
RCRA subdtie C requirements 1o
hazardous remediation waste, including
cartaminarad soil. If legislatien is not
fortheaming, the Agency may. in the
future, re-examine its pesifion on the
reiatianshitp of the conrained-in policy
to site-specific minimize threat
determinarians based on
implemantarion sxperience and/or may
chcose to codify e conrained-in pallcy
for contaminated soil in a manner
sirnilar to thar used to codify the
:ap:ai::adu int policy for contarizated

atsis,

1. Current Guidanea en Implernentation
of the Conmined-in Joiicy

EPA has ot to date, issuad definitive

guicancs ts estabiish the concenmarons
it wiich conmained-in daterminadons
may be made, As noted above, decisions

. that media do oot or no longer contain
hazardqus waste are typically made on
a case-by-case basis considering the
risks posed by e contaminated mediz,
The Agency has advised that conmined-
in detarminations be made using
conservative, health-based levels
derived assuming direct axpesurs
pathways. 51 FR at 18795 (April 29,
1996) and ather sources cited therein. A
coripilarion of marty of the Agency's
statements on the conmined-in policy
has besn placed in the dockst far
taday's rulemaking,

Tha land dispesal resiction
trearment standards far conmminated
soil premulgated today do not affect
implemenmazion of the contained-in
pelicy. They are not considered, and
should not be used, as de facwo
“cantzined-out” conesntrations
although, in some casas, it may be
appropnate to detarmine that soil
treated o tha soil mearment smndards
nia longer contains hazardous waste,

~ Rameciadon project managers should

continue (o maka cantained-in decisions

basec o site-specific conditions and by

“nsidering the risks posed by any given
ntaminated media

2. Relatfonship of the Contined-in
Policy o Sita-Specific, Risk-Based
Minirnize Threat Detarmimanons

As discussed above. the D.C. Clreuit
held :n the Chemical Wasta cptnion that
the RCRA Secdon 3004(m)} obligation to
minirnize tireats carn <ontinue even
aftar 2 waste would no longer be
jdentifed as “hazardous.” Chemical
Waste Maragemenc v. 204, 976 F.2d at
13-16, The Agency belisves that it is

- prudant wo apply the loglc of the
Chemicz! Wasta opinion to
contaminatad soil. Thersfors, when the
conmined-in policy is applied to soil
thar is already subjecs to a land disposal
prohibition, the Agency is compeiled to
decida if 3 derarnination that soil does
not or 2o lenger “cantains” hazardaus
wasts is sufficient 1o datermine that
threars aosed by subseguent land
disposal of these soils Rave bean
minirizad, As discussed earlier in
today’s preamble. ZPA s not at s
time, abie o makes a generic Anding that
alt contained-in detarminacgions will
autcratically sadsy dus standard. Tnis
is largaly Because, {or reasons of needed
administradva dexability and becsuse
we beilave lagisiarion is needed, EPA
has not sodified standards for approving
contained-in deterninations and has aat
codified srocedures for making such
dererminarions. Abser such standards
and proc=dures, the Agency cannot, at
this ¢me, make 3 gene
contained-in decarrmnatdons will result
in conscituent cancencagens that also
minirnize threats within the meaning of
KCRA Secton 3004(m). These
decisions, of course, could be mads on
a site-specific Yasis, by applying the

_standards dnd procedures for site-
specific, risk-based minimnize threat
variances, promuigated today,

The regulaticns govermning site-
specific, risk-based minimize threat
daterminarions promulgated icday are,
essentially, the same as the Agency's
guidance for making contained-in
desemminations. Ses, for example, 61 TR
18795 (April 29, 1898) and cther
saurcas cited therein, That is, decisicns
should be marde by cansidering the
inhersnt Sisks posed by anty given sail,
assuming direc: sxpesure (f.a., 1o post
land disoesal canels) and applying
canservative information ta calculate
risk. Therefors, the Agency axpec:s that,
in most cases, a determinaton char soils
do not (or no longer} conrain hazardous
waste will sguate with minimizs threat
levels and. thersfore, encourages

implernantars to cambine
contained-in determinations, as
appropriate, with site-specific, risk-
based minimize creat varianess,

F. Rsiagonship of Sofl Treatmarr
Standards @ the Final HWIR-Media
Ruls

In the April 29, 1996 HWIR-Media
propesal, EPA propased o establish a
cam ive alternative managarmant
regime for hazardous contaminated
media, of wiich the geatment standards
for canaminatad soil would have besn
a small part. The HWIR-Media propasal
discussad 2 number of options for
comprehensive mantagernemnt standards
for hezardous contaminated media,

Today's action rescives and Bnajizes
the partian of the HWIR-Media propasal
that addressed land disposal resgiston
trazomnent standards for contaminated
soil. See 61 FR 18805-18B14, Apri! 29,
1926, Cther zortiens of the nraposal ars
niot resalved by this acton and will he
addressed by EPA in futurs actions. EPA
continues 1o emphasize thar, whila the
soil-specific LDR trearmant standacdy
will improve contaminated soil
manageme:t 2nd expedits cleanups, the
Agency also racognizes thac additiona]
reforT is needed, aspecially far
maragament of aon-rmedia remediation
wastes like remedtal sludgss. The
Agency will continue to participate in
discisslons on potential lagislation @
promore this additionai needed reform.

VIIL Improvements and Correctdons to
LDR Regulations

Summary: The regulated communicy
has pointed out saveral sxamples of the
LDR raguiations that wers unciaar or
had sypographical errors, These sactions
are clagified and corrected below,

A. Typographical Errar in Section
251.1{i(10

A ypographical error was found in
the coss reference in the note I
§261.1(c}{10). The first Fhase IV final
rule {"Minirule,” §2 ¥R 25398) said
“Thay are covered under the axclusion
from the definittor] of solid waste for
shredded cirzuit boards being recyclad
(261.4{a)(13)}.” The correct cruss
reference i (0 “(251.4(3)(14}.";1’11;'5
typographical srvar Is correctad in this
fnal rule.

B. Typograchical Error i1 Secton
268.4(a)(2) (it) and (a)(}{1)

Thasa paragraphs have referrad w
§268.5 for some time. Section 253.2 was
whaers the 5o called “‘soft hammer"”
provisions were once found in the
ragulatinns, These provisjons axpired in
1980, and the pravisions have bean
removed from the reguladorns: thus
thers is no rieed to condnue to includa
referencss 1o §258.8.
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media would again become subject to
Subtitle C regulation. Understanding the
role of the Bright Line and the
contained-in principle is essential to
understanding how today's proposal
would work. Both the contained-in
principle and the Bright Line are

explained below.

a. The contained-in principle in

ﬂjay's proposed rule background. The

contained-in principle is the basis for
EPA's longstanding policy regarding the
application of RCRA Subtitle C
requirements to mixtures of
environmental media (e.g., soils, ground
water, sediments) and hazardous
wastes. This concept has been discussed
previously in several Agency directives
and in several RCRA rulemakings. (See,
e.g., 58 FR 48092, 48127 (September 14,
1993)). In today’s proposed rule the
Agency is expanding this concept as the
basis for aillowing EPA or an authorized
State to exempt certain contaminated
media from the stringent, prevention-
oriented RCRA regulations for
hazardous waste management that
previously would have applied.

The contained-in concept was
originally developed to define the
regulatory status of environmental
media that are contaminated with
hazardous wastes. The mixture rule at
40 CFR 261.3(a)(2) (iv) states that “a
mixture of solid waste and one or more
[tisted] hazardous wastes” constituies a
listed waste itself (emphasis added).
Similarly, the derived-from rule at 40
CFR 261.3(c){2) (1} provides that "a solid
waste generated from the treatment,
storage, ot disposal of a hazardous
waste'' is a hazardous waste (emphasis
added).

Since media are not solid wastes,
these rules do not apply to mixtures of
media and hazardous wastes, However,
two other regulations subject
contaminated media to Subtitle C
requirements. Under 40 CFR 261.3(c)(1)
a “'hazardous waste will remain a
hazardous waste”’ uniess and until
certain specified events occur. Under 40
CFR 261.3(d)(2) a "'waste which
contains” a listed waste remains a
hazardous waste until it is dellsted.
Together these regulations provide for
continued regulation of hazardous
wastes even after they are released to
the environment and mingled with
media.

The U.S. Court of Appeals for the
District of Columbia Circuit upheld this
interpretation of 88 261.3(c){1) and
{d}(2) in Chemical Waste Management
Inc. v. EPA, 869 F.2d 1526, 1538-40
(D.C. Cir. 1989), and EPA has explained
the policy and its reguiatory basis in
numerous preambles and letters. (See 53
FR 31138, 31142, 31148 (Aug. 17, 1988);

57 FR 21450, 21453 (May 20, 1992)
(inadvertently citing 40 CFR 261(c)(2) in
lieu of § 261,3(d)(2)); memorandum
from Marcla E. Williams, Director, EPA
Office of Solid Waste, to Patrick Tabin,
EPA Region IV (Nov. 15, 1986); letter
from Jonathan Z. Cannon, EPA Acting
Assistant Administrator, Office of Solid
Waste and Emergency Response, to
Thomas Jorling, Commissioner, New
York Department of Environmental
Conservation (June 19, 1989); and letter
from Sylvia K. Lowrance, Director, EPA
Office of Solid Waste, to John Ely,
Enforcement Director, Virginia
Department of Waste Management (Mar.
26, 1991). Under the contained-in
policy, medta contaminated with listed
hazardous wastes are not wastes
themselves, but they contain hazardous
wastes and must therefore be managed
as hazardous wastes until they no longer
contain the waste. This concept Is based
on the idea that at some point (e.g., at
some concentration of hazardous
constituents) the media would no longer
contain the hazardous waste, or be
subject to RCRA Subtitle C regulations,
Because the regulations that serve as
the basis for the contained-in policy are
part of the “base’” RCRA program that
was in effect prior to 1984, the Agency
Has taken the position that EPA or the
State agency authorized to administer
the “base” RCRA reguiations may
determine whether media contain listed
wastes. Decisions that media no lenger
contain listed hazardous wastes (or
“contained-in’" decisions) have typically
been made on a case-by-case basis,
according to the risks posed by the
contaminated media. The Agency has
not issued any definitive guidance or
regulations for determining appropriate
contained-in levels; however, EPA
Regions and States have been advised
that conservative, health-based levels
derived from direct exposure pathways
would clearly be acceptable as
“contained-in'’ levels. (See
memorandum from Sylvia K. Lowrance
to Jeff Zelikson, Region {X, (January 24,
1989)). It has been the common practice
of EPA and many States to specify
conservative, risk-based levels
calculated with standard conservative
exposure assumptions (usually based on

. unrestricted access), or site-specific risk

assessments.

With regard to mixtures of media and
characteristic wastes, EPA has often
stated that media are regulated under
RCRA Subtitle C if they exhibit a
hazardous waste characteristic. (See 57
FR 21450, 21453, (May 20, 1992)). But,
since media generally are not wastes,
they become regulated when they have
been contaminated with solid or
hazardous wastes and the resultant

mixture exhibits a characteristic. EPA
has also taken the position that
contaminated media cease to be
regulated as hazardous waste when
sufficient quantities of hazardous
constituents are removed so that the
mixture ceases to exhibit a
characteristic® (537 FR 21450, 21453,
May 20, 1992).

The contained-in concept in today's
proposed rule. One of the primary
objectives of today’s proposal is to
remove lower risk contaminated media
from Subtitle C jurisdiction so that more
appropriate, site-specific management
requirements can be specified by the
overseeing Agency. For the purpose of
this rulemaking EPA has chosen to use
the contained-in concept as the basis for
allowing these materials to be exempted
from Subtitle C requirements. In
formulating the proposal, the Agency
considered alternative concepts that
might be provided under the RCRA
statute that would produce the same or
similar exemption. Those concepts are
discussed in section (V) (A)(2) of this
preamble.

Today's proposal would allow two
separate regulatory regimes to be
applied to the management of
contaminated media under EPA or
State-approved cleanups. For media
determined to contain hazardous
wastes, modified LDR treatrnent
standards would apply, as would other
applicable Subtitle C requirements. For
media determined not to contain
hazardous wastes, Subtitle C
requirements would generally not
apply, and the State or EPA would have
considerable discretion in applying
appropriate management standards.

The proposed rule would limit an
overseeing agency's discretion to make
site-specific decisions that media no
longer contain wastes by specifying
“Bright Line” concentration levels.
Media that are contaminated below
Bright Line concentrations would be
eligible for contained-in decisions by
the overseeing Agency. However, Bright
Line concentrations weuld not
constitute an automatic exemptlon from
Subtitle C; rather, they would represent
the concentration below which the State
or EPA might determine that media do
not contaln hazardous waste.

As described below, EPA believes it
would generally be acceptable to make
a decision that media do not contain
hazardous waste at the Bright Line
concentrations specified in today's
proposal. However, the proposed rule is

¥ Recent develapments under the RCRA land
disposal restrictions (LDRs) may suggest a
qualification to this latter point. (See dlscussion of
LDRs {n section (VHC} of today's preamble.)
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designed to provide for site-specific
discretion in making such decisions.
“hus, it is possible that some States
might choose to specify—on a site-
specific basis, more broadly as a matter
of policy, or in regulations—contained-
in levels that are lower (i.e., more
stringent) than the Bright Line
concentrations specified in today's
proposal. Moreover, States can be more
stringent than the Federal program, and
adopt lower Bright Line concentrations.

In applying the contained-in concept,
today's proposed rule does not
distinguish between media that are
contaminated with listed hazardous
wastes, and media that exhibit a
hazardous waste characteristic. In both
cases, it is the concentration levels of
the individual hazardous constituents in
the media that determine how the media
will be regulated under Part 269. The
origin of the constituents (i.e., listed
wastes or characteristic hazardous
wastes) {s irrelevant in comparing
measured levels in the media with
Bright Line concentrations and/or
contained-in concentrations.

EPA sees no reason to apply the
Bright Line concept differently to media
contaminated with listed hazardous
wastes and media that exhibit a
hazardous characteristic. In either case
he media could presumably be
contaminated with the same types of
hazardous constituents, at similar
concentrations, that would present
similar potential risks If mismanaged.
Thus, applying these rules differently,
depending on how the media came to be
regulated as hazardous, would be
unnecessary and artificial, and would
further complicate how these rules
would be implemented in the field.

EPA recognizes that today's rule
could have the effect of excluding from
Subtitle C regulation some media that
until now have been considered
hazardous—i.e., media that exhibit a
hazardous waste characteristic, with
constituent concentrations below the
Bright Line and EPA or the State makes
a determination that the media no
longer contain hazardous waste {often
based on protective management
controis). However, EPA believes that
there is no compelling environmental
rationale for not including such media
in Part 269 regulation. The risk
presented even by characteristic wastes
1s dependent on site-specific
circumstances, Therefore, because
taday's proposal would require the
Director to impose any management
:ontrols on contaminated media that are
necessary to protect human health and
the environment, whether the media is
contaminated with listed or
characteristic waste is unimportant.

Under today's proposed rule,
contained-in decisions would be
documented in the site's approved
Remediation Management Plan {(RMP),
If an approved RMP expires or is
terminated, the provisions of today's
proposal would no longer apply.
Therefore, all contaminated media that
are addressed in the RMP (i.e., media
that are contaminated both above and
below contained-in concentrations)
would again prospectively be subject to
the “'base” Subtitle C regulations. For
example, if a cleanup of contaminated
soil was half completed when a RMP
was terminated or expired, the half that
was completed in compliance with the
RMP while it was in effect, would
continue to be considered to be in
compliance. For example, if
contaminated soil was determined not
to contain hazardous waste, and was
disposed of in a Subtitle D landfill
according to the requirements of the
RMP, that Subtitle D landfill would not
be considered retroactively to have
accepted hazardous wastes. The half of
the cleanup that was not completed
when the RMP was terminated or
expired, however, would have to be
completed prospectively in compliance
with the non-Part 269 Subtitle C
regulations,

ffect of contained-in decisions under
today's rule. Once the overseeing
Agency has made a decision that media
with constituents at certain
concentrations no fonger contain
hazardous wastes (i.e., "'a contained-in
decision”}, the media would no longer
be regulated as hazardous wastes under
Federal RCRA regulations (§261.4(g)
and § 269.4(a)).? The Agency requests
comments, however, on whether the
Agency should exempt the media
instead, only if it were managed In
compliance with the provisions of the
RMP. The Agency did not propose this
approach primarily because it could be
unduly harsh, since any violatlon, no
matter how minor, would result in a
reversion to Subtitle C. However, this
approach could be incorporated into
RMPs on a case-by-case basis, where the
Director could specify in the RMP the
provision(s) who's violation would
result in a reversion to Subtitle C
regulation. (See discussion below).

A contained-in decision for wastes at
a cleanup site would not, however,
eliminate the Administrator's authority
to require the owner/operator (or other

9The Agency notes, however, that by explicitly
providing in § 261.4 that decislons under Part 269
that media no longer contain hazardous waste are
not subject to most Subtitle C regulatlons, EPA
would not Intend to affect in any way the authorlty
of EPA and authorized States to make contained-in
decisions outside of the HWIR-medla context.

responsible parties at sites not regulated

by RCRA) to conduct remedial actions

for media that do not contain hazardous
wastes. Specifically, Federal cleanup

authorities under RCRA section 3004(u)

at TSDFs, section 7003, and CERCLA

authorities, authorize the Agency to
require cleanup of a broad spectrum of
hazardous constituents and/or
hazardous substances, however, the
presence of hazardous waste(s) in media
is not a requirement for exercising those
authorities. Many State cleanup
autheorities have similar provisions.

Decision factors for contained-in
decisions. Because the Agency does not
want to constrain site-specific decision-
making, today's proposed rule would
not mandate specific factors for making
contained-in decisiens, but would allow
the Director to base these decisions on
appropriate site-specific factors.
However, EPA requests comments on
whether decision factors should be
codified for making contained-in
decisions. EPA believes that the Bright
Line concentrations will generally be
acceptable for contained-in decisions;
however, decision factors could help
authorities determine, on a site-specific
basls, what types of management
controls (see discussion below), if any,
would make the Bright Line
concentrations appropriate
concentrations at which to make
contained-in decisions. Decision factors
could also ald in determining other
appropriate levels at which to make
contained-in decisions,

Given the multiplicity of different
types of sites, EPA requests comments
on what decision factors, if the Agency
decided to include them in the final
rule, would ensure consistent decision-
making, and yet keep the process
efficlent and flexible. Although EPA
does not believe it would be appropriate
to do a risk assessment at every site,
particularly if the cleanup is of a
relatively simple nature, the Agency
does believe that the following factors
{adapted from the LDR proposal for
hazardous soils) contain the types of
information that may be appropriate
{depending on the specific
circumstances at a glven site) to
consider in making contained-in
decisions:

—Media properties;

—Waste constituent properties
{including solubility, mobility,
toxicity, and interactive effects of
constituents present that may affect
these properties);

—Exposure potential (including
potential for direct human contact,
and potential for exposure of sensitive
environmental receptors, and the
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effect of any management controls
which could lessen this potential);

—Surface and subsurface properties
(including depth to groundwater, and
properties of subsurface formations);

—Climatic conditions;

—Whether the media pose an
unacceptable risk to human health
and the environment; and

—QOther site or waste-specific properties
or conditions that may affect whether
residual constituent concentrations
will pose a threat to human health
and the environment.

Most of these factors were proposed
in the LDR proposal for hazardous soil
(58 FR 48092, September 14, 1993) as
decision factors that might be
considered by the Director in making
contained-in decisions. If the proposal
for hazardous soil had been finalized, it
would have codified the contained-in
principle for hazardous soil. Today's
suggested factors differ from those in the
hazardous soil proposal in one
significant respect. The Agency has
determined that it may be appropriate,
when assessing "exposure potential,” to
consider site-specific management
controls imposed by the Director that
limit potential exposures of human or
environmental recepters to media. The
Agency made this change because EPA
believes that States overseeing cleanups
might determine that media that would
have traditionally been considered to
contain hazardous waste (e.g., media
that contained listed wastes and posed
an unacceptable risk under traditional
exposure scenarios) no longer presented
a hazard {(and thus did not contain
“hazardous' waste), based on site-
specific management controls impased
by the Director.

This position is based upon EPA’s
understanding that RCRA provides EPA
and the States the discretion to
determine that a waste need not be
defined as '‘hazardous” where
restrictions are placed on management
such that no improper management
could occur that might threaten human
health or the environment. (See
definition of hazardous waste at RCRA
section 1004(5}(B)), The HWIR-waste
proposal inciuded a full discussion of
the legal basis for this position. For the
sake of clarity, it is repeated below {60
FR 66344-469, Dec. 21, 1995).

EPA's original approach to
determining whether a waste should be
listed as hazardous focused on the
inherent chemical composition of the
waste, and assumed that
mismanagement would occur, causing
people or organisms to come intg
contact with the waste’s constituents.
{See 45 FR 33084, 33113, (May 19,

1980}). Based on more than a decade of
experience with waste management,
EPA believes that it is inappropriate to
assume that worst-case mismanagement
will occur. Moreover, EPA does not
believe that worst-case assumptions are
compelled by statute,

In recent hazardous waste listing
decistons, EPA identified some likely
““mismanagement’’ scenarios that are
reasonable for almost all wastewaters or
non-wastewaters, and looked hard at
available data to determine if any of
these are unltkely for the specific wastes
being considered, or if other scenarios
are likely, given avallable information
about current waste management
practices. (See the Carbamates Listing
Determination (60 FR 7824, February 9,
1995} and the Dyes and Pigments
Proposed Listing Determination (53 FR
66072, December 22, 1994)). Further
extending this logic, EPA believes that
when a mismanagement scenario is not
likely, or has been adequately addressed
by other programs, the Agency need not
consider the risk from that scenario in
deciding whether to classify the waste
as hazardous.

EPA believes that the definition of
“hazardous waste" in RCRA section
1004(5) permits this approach to
hazardous waste classification. Section
1004(5)(B) defines as ""hazardous” any
waste that may present a substantial
present or potential hazard to human
health or the environment "when
improperly * * * managed.” EPA reads
this provision to allow it to determine
the circumstances under which a waste
may present a hazard and to regulate the
waste only when those conditions
occur, Support for this reading can be
found by contrasting section 1004({5)(B)
with section 1004(5){A), which defines
certain inherently dangerous wastes as
"hazardous’' no matter how they are
managed. The legislative history of
Subtitle C of RCRA also appears to
support this interpretation, stating that
““the basic thrust of this hazardous waste
title is to identify what wastes are
hazardous in what quantities, qualities,
and concentrations, and the methods of
disposal which may make such wastes
hazardous.”" H. Rep. No, 941491, 94th
Cong., 2d Sess.6 (1976}, reprinted in, "A
Legislative History of the Solid Waste
Disposal Act, as Amended,”
Congressional Research Service, Vol.1,
567 (1991) (emphasis added).

EPA also belleves that section 3001
gives it flexibility in order to consider
the need to regulate as hazardous those
wastes that are not managed in an
unsafe manner (section 3001 requires
that EPA declde, in determining
whether to list or otherwise identify a
waste as hazardous waste, whether a

waste "'should” be subject to the
requirements of Subtitle C). EPA's
existing regulatory standards for listing
hazardous wastes reflect that {lexibility
by allowing specific consideration of a
waste's potential for mismanagement.
(See §261.11(a)}(3) (incorporating the
language of RCRA section 1004(5)(B))
and §261.11(c}(3)(vii) (requiring EPA to
consider plausible types of
mismanagement)). Where
mismanagement of a waste is
implausible, the listing regulations do
not require EPA to classify a waste as
hazardous, based on that
mismanagement scenario,

Two decisions by the U.S. Court of
Appeals for the District of Columbia
Clrcuit provide potential support for the
approach to defining hazardous waste,
in Edison Electric Institute v. EPA, 2
F.3d 438, (D.C. Cir. 1993) the Court
remanded EPA’s RCRA Toxicity
Characteristic (“TC") as applied to
certain mineral processing wastes
because the TC was based on modeling
of disposal in a municipal solid waste
landfill, yet EPA provided no evidence
that such wastes were ever placed in
municipal landfills or similar units.
This suggests that the Court might
approve a decision to exempt a waste
from Subtitle C regulation if EPA were
to find that mismanagement was
unlikely to occur. In the same decision
the Court upheld a temporary
exemption from Subtitle C for
petroleum-cantaminated media because
such materials are also subject to
Underground Storage Tanks regulations
under RCRA Subtitle 1. The court
considered the fact that the Subtitle |
standards could prevent threats to
human health and the environment te
be an important factor supporting the
exemption. Id. At 466. In NRDC v. EPA,
25 F.3d 1063 (D.C. Cir. 1994} the Court
upheld EPA’s finding that alternative
management standards for used oil
promulgated under section 3014 of
RCRA reduced the risks of
mismanagement and eliminated the
need to list used oil destined for
recycling. (The Court, hawever, did not
consider arguments that taking
management standards into account
violated the statute because petitioners
failed to raise that issue during the
comment period.)

The Agency believes, therefore, that
EPA and the States may consider site-
specific management controls when
making contained-in decisions pursuant
to proposed Part 269. EPA believes that
this approach is especially appropriate
in the Part 269 context, because of the
significant level of aversight generally
given to cleanup actions, Management
controls that are tailored to site-specific
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clrcumstances and imposed in
enfarceable documents, and State or
EPA oversight of cleanup activities,
would ensure that the site-specific
management controls that the Director
relied upon in making each contained-
in decislon would continue to be
implemented. In addition (although
EPA is not proposing to require it as a
federal matter), States may want to
consider making such contained-in
decisions conditional; 1.e., media would
only be considered nonhazardous so
long as they were managed in the
manner considered by the Director in
making the contained-in decision,
Deviatlons (any, or specific ones) would
result in a reversion to Subtitle C
regulation.

PA specifically requests comments
on the following: (1) Shouid the Agency
specify a list of criteria to consider; (2)
should the Agency prepare decision
factors as guidance; (3) should the
Agency promulgate deciston factors as
part of the final rule; (4) are the ahove
decision factors appropriate for making
these decisions; (5) if so, should the
criterta listed above be more or less
specific regarding the conditions that
would allow or preclude contained-in
decisions; (6] are there other factars the
Director should consider when making
contained-in decisions, in addition to
those listed above; and (7) should there
be fewer factors to consider?

b, Issues assoclated with hazardous
debris. When EPA promulgated land
disposal treatment standards for
hazardous debris, it also codified the
contained-in principle for debris
contaminated with listed hazardous
waste. (See 57 FR 37194, 37221, (August
18, 1992)). At the time EPA codified the
contained-in principle for hazardous
debris, it was the Agency's practice to
make contained-in decisions at "health-
based,''!? levels, thus a decision that
debris no longer contain hazardous
waste would clearly also constitute a
“minimize threat” determination for
purpases of RCRA section 3004(m).
Therefore, contained-in decisions under
40 CFR 260.3{f}(3) also eliminate the
duty to comply with the land disposal
restriction requirements of 40 CFR Part
268. EPA requests comments on
whether the contained-in principle
caodified for hazardous debris is
adeguate or whether the contained-in
policy should be applied to debris in the
same way today's proposed rule applies
it to hazardous contaminated media. For
example, should contained-in decisions
for debris incorporate the Bright Line
concept? If a Bright Line is established

105ee memoranda discussed in section
(V){A}(4){a) of today's preamble.

for debris, should it be the same as the
Bright Line in today's proposed rule for
hazardous contaminated media or
would some other Bright Line values or
methodology be more appropriate for
debris? Are there issues assoctated with
requiring that debris be tested to
determine if it has constituent
concentrations greater than Bright Line
concentrations? Is testing routinely too
complicated for debris matrices? Should
contained-in decisions for debris be
based on determinations made for
media co-located with the debris (.0, if
debris were located in the same area as
medta that was determined not to
contain hazardous wastes, should the
debris be presumed not to contain
hazardous wastes)? Similarly, if debris
is located in the same area as media that
have constituent concentrations less
than Bright Line concentrations, should
the debris be presumed to also be helow
the Bright Line?

Alternatively, should the Director be
able to make contained-in decisions, as
they are described in today’s proposed
rule, without application of the Bright
Line to debris {as we are proposing for
sediment? (See preamble (V){A)(4)(c)). If
allowed, should these contained-in
decisions replace the existing
contained-in decisions avallable for
debris or should the existing contained-
in decisions be maintained with non-
Bright Line contained-in decisions (as
discussed in today's proposed rules
addressing sediments—see preamble
(VI(A)(4}{(c)) avallable for debris
managed under a RMP? Are other
combinations of the existing debris
contained-in decision provisions and
the contained-in decision provision for
media in today’s proposed rule
appropriate?

While today's propased rule does not
include changes to the existing
contained-in principle as applied to
debris contaminated with listed
hazardous waste, EPA could include
revisions to the standard in response to
public comment, Issues associated with
hazardous debris and the possibility of
including debris in the final Part 269
rules are also discussed in sections
{(VI(C){10) and (V}{A)(2) of today's
preamble.

¢. The Bright Line, One of the key
features of the "Harmonized Approach”
developed through the FACA process
was the concept of a *'Bright Line.” The
Bright Line would divide contaminated
media into two different categeries,
which would be subject to two different
regulatory regimes. Although
straightforward in concept, the Agency
has found it challenging to establish a
set of numbers to serve this purpose.

As conceived by the FACA
Committee, and presented in Appendix
A 10 today's proposal, the Bright Line is
a set of constituent-specific, risk-based
concentration levels, In agreeing an a
Bright Line approach, the FACA
Committee anticipated that a substantial
proportion of contaminated media
would fall below the Bright Line, and
thus be eligible, at the Director's
discretion, for flexible, site-specific
requirements (non-Subtitle C) set by the
overseeing Agency. At the same time,
the FACA Cominittee agreed that the
Bright Line should ensure that very
highly contaminated media
{traditionally considered "hot spots”) be
subject to uniform natlonal protective
standards (e.g., treatment). EPA believes
that the Bright Line values presented in
today's proposal are a reasonable
attempt to baiance both of these
important obljectives.

s originally concelved, the Bright
Line was intended to represent in some
manner the relative risk posed by
contaminated media. Simply put, media
contaminated above Bright Line
concentrations should pose higher risks
than media below the Bright Line under
a glven exposure scenario. Since the
Bright Line is only an indicator of
relative risk, the levels should not be
interpreted as representing what 1s
pratective or “‘clean.” The actual risk of
any particular contaminated medium
depends on the circumstances by which
human or environmental receptors may
be exposed to the medium. EPA wishes
to emphasize that Bright Line
concentrations are not cleanup levels,
The Bright Line simply is a means of
identifying which regulatory regime
may be appropriate for the
contaminated media at a cleanup site,

The Agency believes that the
management of contaminated media
would be conducted in a protective
manner under either of the regulatory
schemes that would be established by
the rule. The underlying assumption is
that managing contaminated media
under the HWIR-media rule would
eliminate significant exposures to
humans or ecological receptors, This is
because the overseeing agency's
presence ensures that media will be
managed in a way that directly
addresses the risk posed by site-specific
circumstances. Thus, protection of
human health and the environment can
be ensured by applying either the
national standards for media that
contain hazardous waste, or the site-
specific standards specified by the
overseelng agency for media, which the
overseeing agency has determined do
not contain hazardous waste, based on
the proposed management standards
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identified in the RMP. Thus, in
establishing Bright Line concentrations,
EPA finds it reasonable to consider the
potential effect of different sets of Bright
Line concentrations in terms of the
proportional volumes of media that
would fall above and below the Bright
Line. EPA helieves that unless a
substanttal amount of contaminated
media are eligible for site-specific
decision-making, the disincentives for
clean-up will not be eliminated
{therefore resulting in greater overall
risk to human health and the
environment),

Thus, EPA's goal was to develop
Bright Line concentrations that would
remove a significant amount of
contaminated media from Subtitle C
Jurisdiction, while ensuring that “hot
spots’ would remain subject to
mandatory national standards. In
deciding how to determine such levels,
the Agency considered several
approaches that included selecting
concentrations based solely on volume.
This approach, however, was rejected
because there was no way to account for
the relative degree of risk posed by
different constituents, In other words,
because some constituents are more
hazardous than others at the same
concentration, a Bright Line based
purely on volume would not account for
this difference.

EPA, therefore, wanted to set Bright
Line concentrations for different
constituents at different levels In order
to account for this variance in relative
risk. In order to do this, EPA needed to
consider a potential exposure scenario
that would account for the difference in
relative risk of these different
constituents. Because risk occurs only
when there is a chance of exposure, at
least one set of exposure assumptions
would be necessary to establish the
Bright Line.

ince one of the goals of the Bright
Line was to identify the most highly
contaminated media, the FACA
Committee recommended using 10-3 as
a benchmark for setting the Bright Line.
Therefore, the Bright Line values in
Appendix A were based on a 10-3 risk
level for carcinogenic constituents
{using the assumptions described
above), and a health index of 10 for nen-
carcinogens, (that is, 10 X the
concentration at which adverse health
effects occur) according to certain
exposure assumptions. This approach is
consistent with the Superfund Principle
Threats concept which uses 10~ as a
factor to identify the principle threats at
Superfund sites.

escribing the Bright Line theory was
relatively easy compared with
determining Bright Line concentrations

for all media which would be subject to
today’s Part 269 proposal. Today's rule
proposes to define soll, ground water,
surface water, and sediments as media.
However, the potential exposure
assurnptions that could be used to
determine Bright Line concentrations
vary for different types of media.
Therefore, EPA established two sets of
Bright Line values, one for soils, and
one for ground water and surface water.

Today’s proposed rule does not
include Bright Line numbers for
contaminated sediments. The amount of
sediment that is classified as RCRA
hazardous is very low. Thus, EPA
proposes that site-specific contained-in
decisions be made for hazardous
contaminated sediments. The Agency
requests comments on whether to
develop a Bright Line specifically for
contaminated sediments. The Agency
also requests comments on whether it
waould be appropriate to use the Bright
Line for soll for sediments.

Bright Line concentrations for soils. In
setting the Bright Line for soils, EPA
chose to use exposure scenarios and
assumptions that were developed for the
Superfund Soil Screening Levels (SSLs),
because that effort used standard risk
scenartos that have been widely used
and accepted by the Agency (and by
many States). The S5Ls were developed
for a purpose different from the Bright
Line; ! however, the exposure scenarios
used in that effort are good indicators of
relative risk for developing Bright Line
values,

The SSLs are based on three human
exposure scenarios: direct contact
ingestion, inhalation, and drinking
contaminated ground water, Each
scenario is based on a specific set of
assumptions for such things as body
weight, frequency of exposure, daily
intake rates, and other factors. The
inhalation pathway also uses certain
models to calculate wind dispersion and
the uptake of airborne contaminants by
human receptors.

Today's proposed Bright Line
numbers for soils are based on only two
of those human exposure scenarios—
direct contact ingestion and inhalation.
The Bright Line value for each
constituent is based on whichever
pathway ylelds the more conservative
(i.e., lower) concentration. EPA
recognizes that protection of ground
water is one of RCRA's major goals and

U Superfund Soll Screening Levels (SSLs) were
developed as a screening tool to determine when
further investigation Is necessary at Superfund
sites. Because the S5Ls are Intended to be
conservative, and trigger investigation whenever
prudent, they are set at a 10~¢ level for carcinogens.
For more information on $5Ls, call Davld Cooper
{703) 603-8763.

that many of the Subtitle C design and
operating standards were developed to
protect ground water resources.
Therefore, EPA consldered the
possibility of using the ground water
exposure pathway in setting Bright Line
concentrations for soils. However, the
migration of contarninants from soils ta
ground water Is fundamentally site-
specific, and influenced by a number of
site-specific factors such as depth to
ground water; soil porosity; carbon
content and other soil characteristics;
amount of rainfall; solubility of the
contaminants; and numerous other site-
and constituent-specific conditions, The
Agency has found less variability in fate
and transport potential for inhalation
and ingestion exposures in residential
settings.

EPA Is reluctant to use a greatly
simplified ground water model that
would not take any site-specific or
constituent-specific factors into account,
In arder to address concerns posed to
ground water on a more appropriate
site-specific basis, EPA prefers to allow
for consideration of ground water risks
in making site-specific decisions
regarding either the contained-in
decision and/or the site-specific
management requirements. Given the
overseeing Agency's discretion to
determine these standards on a site-
specific basis, and given that EPA
believes that site-specific decislons are
most appropriate for ground water risk
decisions, the Agency has proposed that
the ground water exposure pathway
should not be considered in setting the
national Bright Line values for soils.
Finally, EPA proposes two
considerations to overlay the soil Bright
Line numbers. EPA proposes to cap the
Bright Line values at 10,000 ppm.
equivalent to 1% of the volume of the
contaminated media. EPA believes that
it is reasonable to classify media as
highly contaminated if 196 of the
volume of media is contaminated with
a particular constituent. Therefore
capping the Bright Line at 10,000 ppm
is consistent with the intention that the
Bright Line distinguish between highly
contaminated and less contaminated
media. The second cap on the soil
Bright Line values is the saturation limit
(Csat). EPA believes it is sound science
to compare the concentrations
developed through the inhalation and
ingestion risk scenarios to the actual
concentration that could physically
saturate the soil. If the Csat was lower
than the concentrations from the
inhalation or ingestion scenarios, EPA
set the Bright Line concentration at the
Csat. For further details on specific
assumptions and methodologies used to
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determine the Bright Line values for
soils, see Appendix A-1.

The Agency also considered several
alternatives for establishing exposure
assumptions for soil Bright Line
numbers. These alternatives are
discussed below. Estimates of the
impacts of each alternative (in terms of
volumes of media exempted) are all
based on a 103 risk for carcinogens,
and a health index of 10 for non-
carcinogens (that is 10x the
concentration at which adverse health
effects occur).

Alternative # I—Bright Line for soils
based on inhalation, ingestion, and
migration to ground water. In addition
to inhalation and ingestion pathways,
this alternative would use a generic
model to derive soil levels that, given
certain fate and transport assumptions,
would result in transfer of contaminants
In the soils to ground water at or below
drinking water standards (l.e.,
maximum concentration levels, or
MCL’s). EPA did not choose this
alternative primarily because of the site-
specific variability of calculating ground
water exposure scenarios {as discussed
above). In addition, this approach
would result in Bright Line numbers
that were considerably lower than those
in the proposed option. The Agency
sstimated that under this alternative,
approximately 50 percent of
contaminated media would fall below
the Bright Line, compared to 70 to 75
percent under the proposed option.

Alternative #2——Bright Line for soils
based on inhalation and ingestion
pathways, with concentrations
calculated on a site-specific basis for the
soil-to-ground water pathway. This
option would vield Bright Line numbers
that would approximate more closely
ground water risks for each site.
However, it would have the
disadvantage of requiring considerable
data gathering and analysis simply to
calculate Bright Line concentrations,
and these concentrations would
obviously differ from site to site. This
contradicts the idea of the Bright Line
as "'bright"—i.e., an easily referenced
set of numbers that can be applied in a
standard fashion. However, since Bright
Line numbers would vary widely across
the range of cleanup sites, volume
estimates for this alternative are not
possible to calculate.

Alternative #3—Bright Line numbers
for soils based on a multipathway
analysis. Under this alternative,
numerous exposure pathways would be
:onsidered for each constituent, and
Bright Line concentrations would be set
for the most conservative pathway (i.e.,
the pathway that resulted in the lowest
concentration level). In some respects

this approach would be consistent with
the multipathway approach being used
in the HWIR proposed rule for as-
generated wastes (60 FR 66344-469,
Dec. 21, 1995). However, the Bright Line
is intended for a very different purpose
than the “exit levels’ being developed
for that proposed rule. For instance, the
exit levels in the HWIR-Waste rule
(discussed in section (II}{B) of this
preamble} generally assume that exited
wastes will not be subject to any
management requirements, whereas this
proposal assumes that these wastes will
be managed protectively under State/
EPA oversight. In addition, the resulting
Bright Line values would be much
lower than those proposed today, thus
much less media would be regulated
“below the line.”

Bright Line concentrations for ground
water and surface water. Today's
proposed rule also establishes Bright
Line values specifically for
contaminated ground water. (See
Appendix A-2 and discussion below}.
As with contaminated solls, highly-
concentrated, contaminated ground
water would be subject to specific
national management standards, while
less-contaminated ground water could
be managed according to site-specific
requirements imposed by the State or
EPA.

To set Bright Line concentrations for
ground water and surface water
{Appendix A-2), EPA used standard
exposure assumptions for human
ingestion of contaminated water. EPA
believes that it is appropriate to use the
same Bright Line values for surface
water and ground water, And for the
same reasons discussed above for soils,
the Agency believes a multi-pathway
approach, or “actual risk" approach is
not necessary for setting Bright Line
concentrations for ground water and
surface water.

EPA has used the same philosophical
approach for the ground water/surface
water Bright Line as it has used for soils,
by analyzing relative risk and relying on
the oversight of authorized States or
EPA to ensure that hazards are
addressed on a site-specific basis. In
addition, EPA used a 10,000 ppm cap
for the ground water/surface water
Bright Line, just as for the soil Bright
Line. This is explained in the soil Bright
Line section of the preamble. Finally, if
the concentrations from the ingestion of
contaminated water were below the
detection limits for that constituent in
water (the EQC}), EPA set the Bright Line
at the EQC. More details on the specific
assumptions and methodologies used to
determine these concentrations are
inctuded in Appendix A-2.

Issues common to both sets of Bright
Line numbers. In developing today’s
proposed Bright Line concentrations,
some stakeholders sald that EPA would
need to calculate a number of additional
direct and indirect pathways to evaluate
the relative risks of contaminated media
completely. The stakeholders also said
that the Agency would need to predict
risks to ecological receptors (i.e., plants
and animals) as well as human health
risks. EPA, however, does not believe
that evatuation of additional pathways
is necessary. The pathways selected
already provide a sufficient basis for
distinguishing relatively lower-risk
contamninated media from relatively
higher-risk media. The evaluation of
other pathways and receptors would be
important and, in some cases, necessary
if the Bright Line represented “safe”
levels of contamination. As explained
above, however, the Bright Line serves
no such purpose. It merely identifies
which of two regulatory schemes would
apply to certain contaminated media, If
site-specific factors demonstrate that a
declsion that media no longer contain
hazardous wastes, would be
inappropriate, then the overseeing
agency has the discretion not to make
such a determination.

Some stakeholders have voiced
concerns about the land use
assumptions that were used to set the
Bright Line. The SSLs used residential
land use assumptions; therefore,
residential land use assumptions form
the hasis for the proposed Bright Line
for soils. EPA recognizes that the
residential land use assumptions that
underlie the ingestion and inhalation
exposure pathways used for today's
Bright Line values for soil may be
inappropriate for managing risks at
many sites that would be subject to
these HWIR-media regulations.
However, since the purpose of using
risk assessment to develop the Bright
Line is to differentiate between the
relative risks of constituents, and not to
establish the risks posed at specific
sites, either residential or industrial
assumptions would have been equally
appropriate. Since the Agency's
residential risk assessment methodology
is more developed than the industrial
methodology, the Agency chose to use
residential assumptions for developing
the Bright Line. The Bright Line for
ground water and surface water does not
include assumptions about land use.
(See discussion above).

Request for comment. EPA solicits
comments on the approaches used to
develop today’s proposed Bright Lines.
The Agency also requests comment on
the alternatives described above, as well
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as any other possible approaches to
developing the Bright Line.

In addition, EPA requests comments
on whether it is necessary to have a
Bright Line at all, If there were no Bright
Line, all media would be eligible for
contained-in decisions by the
overseeing agency on a site-specific
basis. Alternatively, the “unitary
approach,” discussed in section VI of
this preamble, would eliminate the
Bright Line, and instead would exempt
all cleanup wastes managed under a
RMP from Subtitle C requirements,

Technical methodology. As discussed
above, the technical methedologies used
in calculating Bright Line
concentrations for seil ingestion and
inhalation are those that were used to
develop "soil screening levels” for
contaminated sites (59 FR 67706,
December 30, 1994), In the proposed
soil screening level guidance, values for
the soll-to-ground water pathway would
generally be calculated with data
dertved from site-specific factors and
conditions, although generic values for
this pathway would be presented in
situations where site-specific data were
unavailable. These technical methods
and formulae are available for review in
the docket for this rulemaking, and in
the docket for the soil screening level
proposal since they support both rules,

EBA requests comments on the
metheds, formulae, and technical
underpinnings used for this rulemaking.
Comments could include information
on particular constituents that could
change proposed Bright Line
concentrations, information that may be
used to determine Bright Line numbers
for constituents that currently do not
have Bright Line numbers. Commenters
should keep in mind that the Agency's
objective is to provide regulatory relief
by encouraging contaminated media
with a lower degree of risk to exit from
Subtitle C regulation—provided that
adequate safeguards exist to protect
human health and the environment.

EPA has often found it necessary to
propose sets of risk-based numbers to
address contaminated media, for
example; Subpart S action levels, (55 FR
30798, July 27, 1990), Superfund Sail
Screening Levels (see below), and
today's proposed rule. Since the
Agency's understanding of risk
assessment and the science surrounding
risk based numbers is constantly
developing, EPA has realized that
almost as soon as risk-based numbers
are published, they can become
outdated. As a very current example,
today EPA is proposing Bright Line
concentrations based, in part, on the
Superfund Soll Screening Levels (EPA/
9355.4-14F5, EPA/540/R-94/101 PB95-

963529 (December 1994)). After today's
proposed Bright Line concentrations
were calculated, but before this proposal
was published, some of the technical
inputs used to calculate the Superfund
Sail Screening levels were adjusted in
response to public comments (e.g.,
volatilization factors, cancer slope
factors, etc.). EPA did not have time to
recalculate the Bright Line
concentration before publiishing them.

In response to this problem, EPA
requests comment on alternatives to
keep the Bright Line concentrations up-
to-date with the most current Agency
risk information and policies (e.g.,
adjustments to the Soil Screening
levels,!2 changes in reference doses or
cancer slope facters in the IRIS or
HEAST databases). For purposes of
comment on this proposal, EPA will
update the Bright Line calculations and
place them in the docket for this rule.

EPA believes it might be approprtate,
instead of promulgating actual Bright
Line concentrations in the final rule, to
promulgate the methodology that could
be used to develop constituent-specific
concentrations, in Appendix A to this
rule, and to provide guidance on
appropriate sources for needed
underlying risk-based information. EPA
belleves it might then be appropriate for
States to update their lists of Bright Line
concentrations on a regular basis, such
as every six months, to remain current
with developments in risk information,
As an alternative, EPA believes it may
be appropriate for States and/or EPA to
calculate new Bright Line
concentrations for each new RMP at the
time it is proposed for public comment.
In any case, the Bright Line
concentrations being used under a RMP
must be stated in the RMP, and
available during public comment on the
RMP. The Agency requests comment on
these alternatives, and any other
suggestions for keeping Bright Line
concentrations up-to-date,

The Agency also recognizes the
problems of trying to comply with a
“moving target.”” A cleanup could be
completed or underway using a certain
set of Bright Line concenirations that
could then change. EPA belleves it
might be appropriate to protect those
past and on-going cleanup operations
from the requirement to change course
mid-way, or to revisit completed
remediation waste management under a
RMP which used outdated Bright Line
concentrations, In the Superfund
program, requirements that are revised

12 The Soil Screening Guldance has addressed
thls problem by publishing the methadology as the
guldance ltsell, and only providing the actual
concentrations as examples In the appendix to the
guldance.

or newly promulgated after the ROD is
signed must be attained only when EPA
determines that these requirements are
ARARs and that they must be met to
ensure that the remedy is protective (40
CFR 300.430(0(1)11}{1)). Another
alternative could be a shield such as is
provided for RCRA permits in 40 CFR
270.4, which could specify that
compliance with a RMP would equal
compliance with RCRA. EPA requests
comments on this protection issue, and
how best to achieve it,

Relationship of the HWIR-media
Bright Line to the HWIR-waste exit
levels. As described earlier in this
preamble (in section (IV)(C)) the
objectives for the HWIR-waste exit
levels and the HWIR-media Bright Line
are different. The HWIR-waste exit
levels are intended to identify levels of
hazardous constituents that would pose
no significant threat to human health or
the environment regardless of how the
waste was managed after it exited
Subtitle C jurisdiction, The HWIR-
media Bright Line levels are simply
intended to distinguish between (1)
contaminated media that are eligible to
exit Subtitie C because it is likely that
they can be managed safely under
cleanup authorities outside of Subtitle
C, and (2) media that contain so much
contamination that Subtitle C
management is warranted. Because of
these different objectives, EPA
developed the twao proposals using
different methodologies. For the soil
Bright Line, HWIR-media used a
calculation based on ingestion and
inhalation of soil at 10~3 cancer risk,
and a hazard index of 10 for non-
carcinogens. For the non-wastewater
HWIR-waste exit level (which is most
readily comparable to the soil Bright
Line}, EPA used an analysis that
evaluates exposures from multiple
pathways to identify those pathways
that may result in a 10 % cancer risk
and hazard index of | for non-
carcinogens. EPA then selected the maost
limiting pathway, (most conservative),
as the exlit criteria, EPA believed that
the HWIR-waste levels would be more
conservative than the HWIR-media
concentrations. However, upon a recent
comparison of the two sets of numbers,
some HWIR-waste exit levels are at
higher concentrations (less
conservative) than the HWIR-media
Bright Line concentrations. In the
comparison of those concentrations,
EPA determined that for about 27% of
the HWIR-media Bright Line
concentrations of chemical constituents
for soil, the HWIR-waste exit levels for
non-wastewater were higher.

A similar result was found when EPA
compared the HWIR-media
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groundwater/surface water Bright Line
concentrations to the HWIR-waste

-astewater exit levels, In that case, EPA

sed direct ingestion of groundwater
resulting In a cancer risk of 103 and
hazard index of 10 for non-carcinogens
to calculate the HWIR-media Bright
Line. For the HWIR-waste wastewater
exit level, EPA again analyzed multiple
pathways to identify those that would
result in a cancer risk of 10~ %and a
hazard index of 1 for non-carcinogens
and then selected the most limiting
pathway as the exit criteria. For
approximately 20% of the HWIR-media
Bright Line concentrations for
groundwater/surface water the HWIR-
waste concentrations for wastewater
were higher.

One of the practical concerns that
arises from this difference in
concentrations is this: if contaminated
media is below the HWIR-waste exit
levels, then that media is eligible for
exit under that rulemaking just like any
other hazardous waste. Therefore, if the
HWIR-media rule specified that media
at concentrations below the HWIR-waste
exit levels were still "“above the Bright
Line” and not eligible for a contained-
in determination, the two rules would
be inconsistent. EPA recognizes that this
inconsistency must be addressed before

~omulgation of these two final rules,

ad requests comments on how to
resolve this issue. A preliminary
description of the primary differences in
the methodologies follows.

One of the most significant
differences between the HWIR-waste
and the HWIR-media methodologies is
that the HWIR-waste methodology was
designed to calculate an acceptable
concentration at which as-generated
waste and treatment residuals could exit
the Subtitle C system. A part of that
methodology assumed that exited
wastes might be managed in such a way
as to contaminate soils and
groundwater, and calculated the
potential risk to receptors from the
contaminated soil or groundwater.
Therefore, the HWIR-waste analysis
models fate and transport between the
original waste and the contaminated
media, assuming some loss of
concentration due to many factors, such
as: partitioning of constituents to air,
soil, and water; losses of contaminant
mass through biodegradation;
bicaccumulation through the food
chain; and volatilization, hydrolysis,
and dispersion of contaminants during
transport. The HWIR-media

1ethodology begins at the point where

oils and groundwater are already
contaminated. Therefore, the HWIR-
media Bright Line did not incorporate
fate and transport considerations to

calculate the Bright Line concentrations,
but assumed the receptor was in direct
contact with the contaminated media.

Specific comparison of soil Bright
Line to non-wastewater exit levels. If
contaminated soil were managed under
the HWIR-waste proposal, the soil
would be subject to the exit criteria for
non-wastewaters. That is why EPA
compared the soil Bright Line to the
non-wastewaters exit level, For this
analysis, the HWIR-media Bright Line
for so0il based on ingestion or inhalation
was compared with the exit criterion for
non-wastewater 1dentified as the most
limiting pathway (e.g., soil ingestion,
fish ingestion) in the HWIR-waste
proposal. Thus, the analysis was not
necessarily a comparison of exit criterta
and Bright Lines for similar exposure
pathways.

The analysis indicated that for 27 of
the HWIR-media Bright Line constituent
concentrations for soil, the proposed
Bright Line concentration was lower
than the exit criterion for HWIR-wastes
for non-wastewater. Of these
constituents, six of the lower proposed
Bright Line concentrations are lower
because the HWIR-media number was
intentionally ‘capped’ at 10,000 parts
per million, EPA decided to propose a
10,000 ppm cap, equivalent to 196 of the
volume of the contaminated media, (as
discussed above) because EPA believes
that it is reasonable to classify media as
highly contaminated if 1% of the
volume of media is contaminated with
a particular constituent. Therefore
capping the Bright Line at 10,000 ppm
is consistent with the intention that the
Bright Line distinguish between highly
contaminated and less contaminated
media. The HWIR-waste proposal did
not propase to cap the exit levels
because it was not intended to
differentiate wastes based on higher vs.
lower concentration, but instead to
differentiate based on risk factors.

For 12 of the 27 constituents, HWIR-
media Bright Lines are established at
soil saturation limits (Csat) that are less
than the corresponding HWIR-waste exit
level, EPA believes it is sound science
for a rule establishing soil
concentrations to compare the ‘
concentrations developed through the
inhalation and ingestion risk scenarlos
to the actual concentration that could
physically saturate the soil. If the Csat
was lower than the concentrations from
the Inhalation or ingestion scenarios,
EPA set the Bright Line concentration at
the Csat. The HWIR-waste proposal
(since it is proposed for as generated
wastes, not soils) did not propose to cap
the exit levels at the soil saturation
limit.

For the other nine of the 27
constituents, differences in the results
can be attributed to several factors
related to the underlying assumptions of
the methodologles used to calculate the
criteria.!? These include the fate and
transport differences discussed above,
and:

—Receptors. Although many of the
exposure assumptions (e.g., exposure
duration, exposure frequency,
ingestion rate) are common to the
analyses, there are still significant
differences in the location of the
receptors that will affect the exit
criteria. The HWIR-media Bright
Lines are based on an exposure
scenario in which a resident lives
directly on the contaminated media
and ingests contaminated soil or
inhales particulate and volatile
emissions, The HWIR-waste exit
levels consider several exposure
scenarios; however, none are directly
comparable to the HWIR-media
exposure scenario. These exposure
scenarios include an off-site resident,
an adult off-site resident, a child off-
site resident, an adult and child on-
site 10 years after site closure, and an
on-site worker.,

—Sources. The HWIR-media Bright
Lines for soil ingestion and inhalation
exposure pathways are based solely
on contaminated soils and assume
that the soil is an infinite source. The
HWIR-waste non-groundwater non-
wastewater exposure pathways
consider three sources: land
application units, waste piles, and ash
monofills. Waste piles and ash
moncfills are assumed to be infinite
sources; however, the land
application units are assumed to be
finite sources. This assumption may
result in higher (less conservative)
exit criteria under HWIR-waste.

A comparison of the toxicity
benchmarks indicates that the HWIR-
media Bright Lines and the HWIR-waste
exit levels generally start with the same
toxicity benchmark (all but three
chemicals for oral ingestion and all but
four chemicals for inhalation use the
same toxicity benchmarks), Thus, the
apparent discrepancies in the criteria
can be attributed to the significant
differences in the fate and transport
modeling of the chemicals in the HWIR-
process waste analysis, the receptors
evaluated, and assumptions related to
the sources (as described above),

131f the HWIR-media proposed Bright Line
concentratlons were updated to reflect the updated
Soil Screening levels, as discussed above, two of
these nine remalning constituents would have
higher HWIR-medla Bright Line concentratlons than
HWIR-waste exit levels,
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Specific comparison of Groundwater/
Surface Water Bright Line to wastewater
exit levels. If contaminated groundwater
were managed under the HWIR-waste
proposal, the groundwater would be
subject to the exit criteria for
wastewaters. That is why EPA
compared the groundwater/surface
water Bright Line to the wastewaters
exit level. For this analysis, the HWIR-
media Bright Line for groundwater/
surface water based on ingestion of
groundwater was compared with two
options for the exit criterion for
wastewater for the HWIR-waste
proposal, one based on toxicity
benchmarks and one based on toxicity
benchmarks and MCLs.

The analysis indicated that 38
constituents had higher proposed
HWIR-waste exit criteria than proposed
HWIR-media Bright Line
concentrations. !4 For one of these 38
constituent, only the MCL option for the
HWIR-waste exit level was higher, For
four of the 38 constituents, only the
toxicity benchmark enly option for the
HWIR-waste exit level was higher. None
of these 38 constituents were affected by
the HWIR-media 10,000 ppm cap, and
there is not a saturation limit cap on the
HWIR-media groundwater/surface water
Bright Line.

Similar to the comparison of the
HWIR-media soll Bright Line to the
HWIR-waste non-wastewater exit levels,
the HWIR-media groundwater/surface
water Bright Line and the HWIR-waste
wastewater exit levels use different
methodologies, and therefore produce
different results. Again, a key difference
between the two sets of concentrations
is the use of fate and transport
modeling. The HWIR-waste proposal
assumes some loss through fate and
transport, whereas the HWIR-media
methodology assumes direct ingestion
of the contaminated groundwater (more
details on the two methodologies can be
found in the dockets for the two
proposed rules).

Request for comments. Because of the
above comparisons, EPA has
determined that for some constituents,
because the HWIR-media methodology
was more conservative than the HWIR-
waste methodology, that conservatism
outweighed the fact that the HWIR-
media risk target (103 for limited
pathways) was less conservative than
the HWIR-waste risk target (109 for
multiple pathways}. Therefore some of
the HWIR-waste exit levels, which were

141f the HWIR-media proposed Bright Line
concentrations were updated to reflect current
updated risk Information, as discussed above, two
of these 38 constituents would have higher HWIR-
medla Bright Line concentrations than HWIR-waste
exit levels,

intended to be more conservative
overall than the HWIR-media Bright
Line, are set at higher concentrations,
As described above, EPA recognizes that

before promulgation of the two
proposed rules. For further detail on the
methodologles used to develop the
HWIR-media Bright Line, Soil Screening
Levels and the HWIR-waste exit levels,
see the docket for the two proposed
HWIR rules, EPA requests comments on
how to resolve these issues.

these discrepancies must be resolved %:{

e
B. Other Requirements Applicable to

Management of Hazardous
Contaminated Media

1. Applicability of Other
Requirements—§ 269.10

The purpose of today's proposed rule
would be to modify the identification,
permitting, management, treatment, and
disposal requirements for contaminated
media. It is not intended to replace the
entire scope of Subtitle C requirements
as they relate to media. For that reason,
many existing Subtitle C requirements
would continue to apply to remedial
actions conducted in accordance with
this Part. Specifically, 40 CFR Parts
262-267 and 270 would continue to
apply when complying with this Part,
except as specifically replaced by the
provisions of this Part. {n additlon,
when treating media subject to LDRs
according to the treatment standards in
§269.30, the following provisions of
Part 268 would continue to apply’
§§268.2-268.7 (definitions, dilution
prohibition, surface impoundment
treatment variance, case-by-case
extensions, no migration petitions, and
waste analysis and recordkeeping),

§ 268.44 (treatment variances), and
§268.50 (prohibition on storage). Again,
the Agency does not intend to recreate
all of the Subtitle C requirements, but in
this case only replace certain
requirements themselves as they relate
to hazardous contaminated media.

2. Intentional Contamination of Media
Prohibited—§ 269.11

EPA recognizes that promulgation of
standards for hazardous contaminated
media that are less onerous than the
requirements for hazardous waste may
create incentives for mixing waste with
soil or other media to render the waste
subject to these provisions, The Agency
expressly proposes to prohibit this
behavior (§ 269.11).

EPA recognizes, however, that
sometimes it is necessary to have some
mixing of contaminated media for
technical purposes to facilitate cleanup.
That mixing is not the prohibited
mixing referred to here. This prohibition

specifically includes the intent 1o avold
regulation. If the intent of the mixing is
to better comply with the regulations
that would apply to the wastes prlor to
mixing, then it would not be prohibited
under this clause. The Agency requests
comments on whether further
safeguards, in addition to this proposed
provision and the civil and criminal
enforcement authorities of RCRA, are
needed to ensure that no attempts are
made to mix wastes with media to take
advantage of the reduced requirements
of the proposed HWIR-media rule.

3. Interstate Movement of Contaminated
Media—5§269.12

EPA recognizes that media that would
be exempted under today's rule, but that
previously would have been managed as
hazardous wastes, would be transported
to and through States that were not the
overseeing agency for the remedial
action that generated those media.
Therefore, the Agency designed the
interstate movement requirements of
proposed §269.12 to ensure that
recelving (consignment} States—or
States through which media would
travel—could approve the designation
that the media is not hazardous before
they accepted the media for transport or
dispaosal,

he default in these requirements is
that the media must be managed as
Subtitle C waste in the receiving or
transporting State if the receiving or
transporting State has not been notified
of the designation as non-hazardous, or
if the receiving or transporting State
does not agree with the determination,
Receiving and transporting States would
also have to be authorized for this Part
in order to approve these decisions in
their States. If a recelving or
transporting State agrees to the
redesignation, then the media may be
managed as non-hazardous.

EPA requests comments on these
interstate movement requiremernts,
specifically on any implementation
concerns with this approach, and any
suggestions to ease implementation.
Several people have expressed concern
about notifying the States through
which the media would be transported,
but not ultimately disposed. The
Agency helieves that it may be
appropriate to limit notification
requirements to the States ultimately
receiving the media. EPA also feels that
it would be necessary to limit the
designation of media as non-hazardous
only to States that are authorized for
this Part. The Agency believes that this
would be necessary because the
authority to make these contained-in
decisions is an integral element for
authorization for this Part. EPA believes
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. OFFICE OF
SOLID WASTE AND EMERGENGY

. _ RESPONSE
T. L. Nebrich, Jr.

Technical Director: :
‘Waate Technology Services Ine.
640 Park.Place.

Niagara Falls, New York 14301

- Dear Mr..Nebrioh -',.' S s -uf.:,;:{t-v'

Thank you for your latter of November 14, 1995 regarding clarification
"of the “mixture rule,” the “contained-in" policy, LDR issues, and “point of
generation for Uos9s, {(a,a, Dimethylbenzylhydroperoxide) . The U096 waste
itself is subject to ‘the LDR requirements in 40 CFR Subpart 268.42 and must be
treated by the methods specified.. When wastes exhibiting a RCRA
characteristic (such as U096) are mixed with a solid waste, if the resulting
" mixture does not exhibit the character:.st;ic (in thia case of reactivity), then
the waste is not required to be disposed in a Subtitle C landfill, but can be
disposed in a Subtitle D landfill. However, the waste is still subject to
treatment by the methods specified in 40 CFR Subpart 268.42 (see 40 CFR
Subpart 261 3{a) (2) {(iii)) .

If U096 waste was spilled on soil, the EPA or authorized State Agency
overseeing the cleanup could determine whether the socil did or did not contain
hazardous waste, based on the “contained-in" policy. . EPA's “contained-in"
policy does not specify levels at which “contained-in"” determinations must be
made. Those decizions are left to the discretion of the EPA or State program
that is making the “contained-in" determination. Therefore, the “contained-in"
policy does not require that the U096 be analytically non-detectable in order
to be considered non-hazardous, although the EPA or State program could"
require that (or alternative levels) based on their discretion.

Issues similar to those you raised regarding contaminated soil were
discussed in a September 15, 1995 letter that I wrote to Peter C. Wright of
the Monsanto Company. That letter is attached. Algo,: these issues will be
discussed more fully in an upcoming EPA proposed rulemaking “Requirements for
Management of Hazardous Contaminated Media" commonly referred to as the
Hazardous Waste Identification Rule for Contaminated Media or HWIR-media. We
" plan to publish that proposal in March, and I will forward a copy to you as
soon as it is available. We suggest you look to the proposal's preamble
discusgsion for guidance regarding the situation you describe in your letter,
Of course, it should be noted that the requirements that apply to contaminated
media could change when EPA finalizes that rulemaking.

Thank you for your concern about protecting the environment. I
apclogize for the delay in responding to your letter that was caused by the
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two goverhment'furloughs Your staff may wiah to contact Carolyn Hoskinson at
(703) 308-8626, if you have any further questions.

Sincerely Yours,

Prwin B lep bl

W/ Michael Shapiro, Diréctor
. ’,,*Office:of Solid Waste

Enclosures.

ce:

Matt Hale,_ OSW/PSPD

Barbara Pacé, 0GC .

‘RCRA - Regional Branch Chiafs, Regiona 1-10-
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£ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
i g WASHINGTON, D.C. 20460
4, -«:r:ut"‘f S ' - '
SEP 15 1995
Mr. Peter C. erght
Monsanto Company : OFFICE OF
800 N. Lindbergh Boulevard ‘ : SOLID WASTE AND EMERGENCY

' 8t. Louis, Missouri 63167 oo : ‘ RESPONSE -
Dear Mr. erght,'

I am writing in vesponse to your letter of January 3, 1995,
in which you requested clarification of the RCRA "contained-in".
.pelicy. In your letter you asked several specific questions -
regarding this policy, and we offer our responses below. It
should be understood that these responses reflect the Agency’s
current interpretation of the contained-in concept; in the .
"Hazardous Waste Identification Rule for Contaminated Media (HWIR-
- media), currently under development, we will be looking closely
~ at .the contained-in policy and other issues.associated with
contaminated media and will be addressing those issues through o
the rulemaking process.

'Quoltion 1. Can a State determine whether or not soils which
contained a listed hazardous waste, bhut were then treated to -
below health based conoentrntionl, no longer contain the

"hazardous waste?

: The contained-in policy is intended to'clarlfy ‘the
application of RCRA hazardous waste regulations to environmental
media. As stated in previocus guidance on this policy,
contaminated media are not considered solid wastes in the sense
of being abandoned, recycled, or inherently waste-like ‘as those
terms are defined in RCRA regulations. However, environmental
media that contain listed hazardous wastes must be managed as
hazardous wastes because--and only as long as--they contain
listed waste(s)'. EPA Regions and authorized states may apply
the contained-in policy to determine site-, media- and
contaminant- spec1f1c levels, such that if. the concentration of
the hazardous constituents in the environmental media fall below
these levels, the environmental media may be determined to no
longer contain hazardous waste. Such "contained-in -
determinations" may be made before or after treatment of the
contaminated environmental media and may include consideration of
site-specific exposure pathways (e.g., potential for human
- exposure, soil permeability, depth to groundwater)

) ! June 19, 1989 letter from Jonathan Cannon, Acting Assistant Administrator of
EPA’'s Office of Solid Waste and Emergency Response to Thomas Jorling, Commissioner
of the New York Department of Environmental Conservation. :
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Question 2. Are scils that have been treated and then
determined not to contaln hazardous wastes still gubject to the
Land Dispcsal Regtrictions (LDRs) Universal Treatment Standards
(UTS) prior to land dispoaal?

Yes, If contamlnated environmental media are treated and
then determined to no longer contain hazardous waste, the LDR
treatment standards still must be complied with prior to land
disposal. This means that the media would have to be treated.to -
meet UTS -or a treatability variance would have to be obtained?.
Individuals who believe that the UTS are not appropriate for
media containing solid waste' are encouraged to work with their

- State regulatory agency and the appropriate EPA Regional Office
to obtain a site-specific treatability variance under 40 CFR
§268.44(h). EPA’s policy is that site specific treatabxlity »
variances are presumed to be appropriate for contaminated media.
See S5 FR 8760 (March 8, 1990) For more information on site
specific treatability variances granted in the context of

. environmental cleanup,. please refer to the Superfund LDR Guides
Numbered 6A and 6B, entitled, Obtaining a Soil and Debris ,
Treatability Variance for Remedial Actions and Obtaining a Solid
and Debris Treatability Variance for Removal Actions,
respectively. ‘For your convenience, copies of thesge guldance
documents are enclosed

Of course, if no land disposal will occur, the LDR treatment
standards do not apply. Additionally, contaminated environmental
media determined not to contain any waste {(i.e., it's just :
media), would not be subject to any RCRA Subtltle C requirement,
1nclud1ng the LDRs. ;

Question 3. I! groundwutor that originally cxhibitod a .
hazardous characteristic is subsequently treated to below a
State-determined contained-in level, would thé ground water still
be subiject to the UTS requirements prior to land disposal?

Yes. Once the LDR treatment standards attach to

- characteristic wastes, even if the characteristic is eliminated,
the media remain subject to any applicable LDR treatment
standards that have not been met through removal of the

Maothing in this letter is intended to affect the status of axisting
regulatory or statutory exclusions to the dafinition of solid or hazardous waste.
Such provisions can pravent the duty to comply with LDRs from attaching in the first
instance. Sea, 9,9, RCRA § 1004(27) (exempting industrial point source diaschargas
subject to Clean Water Act permits from the definition of solid waate). In
- addition, the Agency does not intend in this letter to expand the scope of
activities that constitute land dispesal and thus trigger LDR treatment
regquiremants, For exampla, the Agency’'s positions that jipn 8ity treatment and
movement of contaminated media within an area of contamination do not constitute
land diasposal remain unaffected. Similarly, this latter is not intended to affact
any statutory or regulatory exclusions to the requirament to comply with LDRa (gea
&.9.,, RCRA § 23020(b}). )

2



characteristic. As indicated in the Third Third decision,
Chemical Waste Management v. U.S. EPA, 976 F.2d 2 (D.C. Cir.
1992), cext. denjed, 1135 S.Ct 1961 (1993), elimination of the
'characteristic does not necessarily satisfy LDR requirements. . If
groundwater'that:exhibits a characteristic is treated prior to
land disposal, it must be treated in accordance with applicable

LDR treatment standards or pursuant to a treatabilify variance to

meet LDR réquirements. As discussed in our ‘response to question
'2, individuals who believe that the UTS are not appropriate to-
their contaminated media are encouraged to apply for a site
specific treatability variance. :

, of’ course, if no land disposal will occur, the LDR treatment
standards do not apply. 'Additionally, ground water managed in
accordance with one of the existing statutory or regulatory
exclusions may not be subject to the LDR treatment standards even
when land disposal, will occur. For example, under RCRA §
3020(b), contaminated. groundwater may be treated in accordance
with a cleanup action and then reinjected into the aquifer from
which it was withdrawn without meeting LDR treatment standards,
provided the treatment. substantially reduces the hazardous
constituents prior to reinjection and the cleanup action will,
upon completion, be sufficient to protect human health and the
environment.

Question 4. May a State that is authorized only for the
base RCRA program make contained-in determinations, or doe- the |
State need to bo authorizod tor the LDRs as well?

In order to make contained-in determinations, a State must
only be authorized for the part of the base program under which
the waste of concern is.identified as hazardous. For example,
when determining whether or not a  medium contains. a particular
characteristic waste, the State must be authorized for that
- characteristic. 1In the same manner, if the State wishes to
determine whether or not a medium contains a particular listed
waste, that State must be authorized for that particular waste
1isting In regard to the two sites described in your letter,
both Massachusetts and Texas are authorized for the base program
- under which the waates you mentioned are identified as hazardous,

and may, at their discretion, make the contained-in '
determinations you described.

. Question 5. Do contained-in determinations needed to be
made under a RCRA permit, or can another mechanism be used?

Authorized states and EPA regions may use any format or
mechanism to document contained-in determinations. These
- mechanisms could include official ‘agency correepondence, orders,
.and RCRA permits.
We hope this will be of assistance to you in applying the

3



contained-in policy. If you have any further questions, please
contact Elizabeth McManus, of my staff, at (703) 308-8657. 1In
addition, please note that authorized states have their own
regulations and policies which may be more stringent than federal
regulations and policies. ' In authorized states, questions about
application of the contained-in policy, including the
.lnterpretations put forth in this letter, should be referred to
the appropriate state agency. In Texas, please contact Paul

- Lewis of the Texas Natural Resourceg Conservation Commission at
(512) 239-2340; in Massachusetts, please contact John Carrigan of

the Massachusetts Department of Environmental Protectlon at (617)
292~ 5584 ' .

Sinderel?} o

Michael Shapiro :
Director, Office of Solid Waste

Enclosure

cc: Matt Hale, OSW, PSPD
David Bussard, OSW, CAD
Jim Berlow, OSW, WMD
Larry Starfield, OGC
Dawn Messier, 0OGC
Barbara Pace, 0GC ‘
Bruce Diamond, OECA, OSRE
US EPA. Regional RCRA Branch Chiefs, Regions I - X
John Carrigan, State of. Massachusetts
Susan Ferguson, State of Texas
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Monsanto .

- . LAW DERARTMENT

Monsanto Company
800 N. Linadargh Boulevard
K s;.t.mfu. mmnns'lq :

. PEYER C. WRSHY o Pronemameoa T o " :
EMVIROMMENTAL ATTOREY ' : :
(314) 6340608 _

January 3, 1995
Mr, Mlchael Shapiro -
United States Environmental Prataction Agancv

" Office of Salid Waste and Emargency Responsa
401 M Street, SIW. - :

Washgngton, B.C. 20480 _
' * Re: _ Q[a[iﬂggxlgd of the Can tained In Ruyle
- Dear Mr. Shapira: = - o

This lerter addrasses an urgent issue that arises with the Decamber 19 effective
‘318 of he Phase Il Land Dispasal Restriction (LDR} rule. ~-Your immadiate attention
and response is requested in order ta avoid delay of planned remedial work that
185 baan davalnped in- concart with state authqnues

Monsanto Campanv .has T™Wo plant snas that are piannlng to engage in remadiation
" aetivities in the near term, which raquire canfirmation of Monsanta‘s understanding
of the operation of the cantained in rule. More spacifically, as will be described in

detail helow, thase two sites have planned to implemant remedial measures that
will remave hazardaus waste canatituents fram affacted enviranmental media so
that it is Mansanto’s understanding {and that of the two RCRA authorized states)
that the treated media will no longer “contain® a hazardous wasta. The treated
enviranmental media will likely contain traces of hazardous constituents after
treatment, at cancentrations below haalth based concentration limits established
by the two states. We understand that once the media no longer contains the
listed waste (as datermined by the Stare agency) it no iongar must be managad as
a hazardous waste, |.e. subtitle C no jonger applies and the media may be placed
on the land without regard to the Land Disposal Restrictions Unjversal Treatment
Standards {UTS). Do you cancur? We alsa understand that a State authorized for
the hase program is ampowaered to make the contained-in determination without
ragard ta the Stare’s autharization status for the LOR.program. Do you c_oncur?

SRIV S I IR
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The first plant site is [ocated in Evergtt, Massachuserts, Jyst north of the City of
“Bostan. This lang time chemical manufacturing facility was closed in November,
18982. Currently, the Everatt site has been proceeding undar the autharity of the
Massachusetts Contingency Pian (MCP} with propased ramediation scheduled for
completion in 1897. In arder for the Everert site to pra'ceed.on its cleanup
schedule, the Agency’s intarpretation af the containgd in rule is impartant,
pamcularlv as the sita is currently under a Purchase and Sale Agresment for.
development as a8 Shopping center with construction scheduled to begin in 1997,
This development |s critical 1o the local community because the shopping ;:enzer
will'-be'a ma;or elemant nf Evaratt § tax hase and a sngmﬁcant source af
. employmant m the city. |
Due 10 hlstonc manufactunng operatlons, ateas of the plam site have been
contaminated with bis 2-sthyl.haxy] phthalate: (BEHPL naphthaiene and phthalic -
anhydride still bottoms, materials which carry the RCRA hazardous waste codas
- U028, LU165.and K024, respectively. Concentrations as high as 10,000 mg/kg of
. BEHP, 30,000 mglkg of naphthalene, and 60,000 mg/kg of phthalic acid have . .
bean detected in sail samples collacted at the site. The remediation plan that has
been under daveiopment wauld involve the separation of some discreet waste *
materials, wreatment af some sail in place, and excavation and treatmant of some:
sail from hotspot areas with subsequent reuse of the treated sail an-site as backfiil. .
Thase treatment methods would significantly reduce the concentration of-
hazardous.canstituants remalning in the soils. The Everett Plant has held
discusslons with the Massachusetts Dapartmant of Enviranmental Pratection
{DEP's) Bureau of Waste Pravention ragarding the impact of RCRA regulatians on
‘the planned ramediation gtrategy and has assumed that ance the soll was.
remediatad to meet heaith-based concentrations levels sstablished by
Massachusetts (@ ACAA autharized state), that the soil no Jonger would cantain
hazardous waste and could be beneficiaily reused as backfill an-site with no further
RCRA restrictions. The planpad remediation swratagy would satisfy the
Massachusertts Bureay of Waste Site Cleanup Program requiraments to achleve a
Permanent Soiution, addressing potential risks to human health and the
enviranment and eliminate the patential for canstituent migration. Attached is a
copy of a DEP policy memarandum dated March 4, 1994 and a latter issued on the
samé date dascribing DEP's undarstanding of how it will apply the contained in rule
10 a particular remediation project.

The ather Mansanto site is the Chocalate Bayou plant, located near Alvin, Texas.
This i§ a large diversified. chemical manufacturing site that has.a RCRA permit,
which includes a corrective action compoopent that is. administared by the Texas
Natural Resource Conservation Commission (TNRCC). Texas is autharized fer
RCRA corrective action. The particular remeadiation praject at {sgue, @ program 0
pump, treat and reinject groundwater that has heen contaminatad by banzene,

~ phenal and acetons, is nat bamg conducted under RCRA parmit, but rather these
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ctians are being undértakan proactively by Monsanto in consultation with the
TNRCC. Tha plant applied for and has received a graundwater class V rem;ecraon
parmiz from TNRCC for this remedial project. '

The, groundwatar at the paint It is hrqugh; qut of the ground is nharacteristlcaﬂv
hazardaus for benzene. . The groundwatar exhibited measured levels of- henzaenas,
phenol and acetone-as high as 62 mg/l, € mg/l and 6 mg/l, respectively without *
-any.treatment. The:air stripping treatment svatam 10 be installed has baen

designed to treat the groundwater so that the concentrations of benzene, pheno!

and acetone are no-higher than 0.001 mg/l, 6 mg/l, and 2 mg/| respectively. This
traatment af groundwater to these levels would mean that all three contaminanmts..
wauld he bslow the Texas Risk Reduction Rule Standard 2 Ramdannal leveis of . - °
0.006 mg/} benzene, 21. 8 mall phenat and 2.66 mgll acatane. "Tha phenal and the -

.. acerene would exceed the technolagy [incindcation] based WTS wastewater -

. syandards of 0.039 mg/! for phenai and Q.28 mg/l for acetone._ The phanoi and

_ the.Bcetone are biodegradable. qrganic chemicals and it is hélleved that the ' =
reinjection procass will add oxygan o tha affectad. groundwater. assisting in the
b:odegradaﬂon of the arganic materials that ara not removed bv the’ traatmem

Neither site has cansidered applvmg for a Corrective Action Managamem Unit .
(CAMU). First, It was believed to be unnecsssary to amploy 8 CAMU hecause of*
the plan.to treat contaminated medig to meet health based levels. Sesand, the
time, expense and .effort on behalf of Monsanto and the state agencies 1o put in
place the necessary RCRA permits and modifications makes the CAMU optuon not
- practical for a timeiy cammencement af remediation activities.

Mansanto’s understanding has been that treating affected envirenmental media ta
meet health based concentratian levels that have been applied on 2 site spacific
hasis by the respactive authorized states woauld frea the treated media from further
RCRA ragulation, including'tha application of any land disposal restrictions.
Mansanio’s understanding is based on EPA discussions of the contgined in rule.
Mansanto’s understanding of EPA’s position on the "cantained in rule” is that it
was an interpretative rule long before it was “cadified™ in rulemakings in the
1980s. EPA has stated that this. view of the cantained in rule was supported by

the 1989 Chemical Waste Managemant decisian. cnnmal_memsﬂmnm
- Y.§PA, 868 F.2d 1626, 1538 fint. 16 (D.C. Cir. 1989).

The contamed in mtewas first explained in a memorandum from Marcia Williams
1o Patrick Tohbin dated November 13, 1986 . That memarandum stared that "if

. groundwater is treated such that it no longer contains a hazardous waste, the
groundwater would no longer be sub]ac‘l' m regulation under Subtitie C of RCRA."



Jun-06-39  23:45 From= T=282  P.08/11  F-518

$ubsaquent mamaranda and latters' expanded on the application af the contamed
in rule. These writings refined the concept that if contaminared environmental
media was treated so that the levels of hazardous constituants that remained after
treatment ware below certain levels, which often have been set at health based
“lavals, that EPA woauld consider that the affectad medja no longer "contained” a
"hazardous waste and so no-fonger was subject to regulation under RCRA Subtitle
-C. Monsanto is not certain that the ¢ontainad in rule applias to a situation like
what exists at the Chacolate Bayou plant where ‘there are no listed, but only

eharacteristic wastes involved. Yet Monsanto can see no reason why an exit level

appropriate for media contaminated with listed waste watild not also applv to
media cantammatad with & characteristtc waste

T EPAaalﬁa madu it clear 1hat an agnhp:izad RCRA stqtg coulq datarmlng wha: the
contained in lavels could be. ‘EPA. gu:dance 1o the. states in- making the contained’

" in daterminations hag strassed the need to make the contained in determmatmn on’

. "@ site-specific hasis, in accordance with-the general State or Fedaral guidelines, or
hy means of a §ite specific risk asgessmaent. It would appear that the

Massachusetts reguiatjons, 310 CMR 40.00 (the Massachusetts Contingsncy Plan)
and tha\assocmed policy on the contained in rule and the TNRCC’s Risk Reduction
Rules provide pracisely the kind of the decision making framework EPA requires |
that an authorized RCRA state use for making the containad in rule decision. It is
only a requirement for a stare 1o be authotized for the hasic RCRA pragram ta bé
able 10 make contamed in determination, and it is not necessary for tha 'state to he
authorized faor all or parts of the land dlspasal pragram.

* Tha rulemakings “¢odifying" the cantained in rule began with the teference in the
Third Third rulemaking in which EPA "clarified™ the treatment standards that wnuld
apply to soils that had been caontaminated with listed wasta. 53 Fgd. Reg.

31138, 31142 {August 17, 1888). The contained in rule has been addressed in at
least five other Federal Regiater notices.?  The most involved discussion and
greatast reliance an the contained in rule is found in the Cantaminatad Debris
rulemaking.: In the proposed rulemaking, EPA stated that debris which had heen
contaminated with hazardous waste would "na langer be & prohibited waste ar a
hazardaus waste if it achievas levels which debris no longer ‘contains’ hazardous
waste." 57 Fed, Roeg. at 982.  EPA furthar explained that the leveis would be that
at which the potantial threat 1a human health and the environment had been

See 9.4.. Svivia K. Lowrange ta Jeff Zaikinson, January 24, 1989; Janathan Cannan to .
Thamas Jorling, June 19, 1889 (suthorized states can maks determinatian an what the appropriate
health based lavals ars at which media na longer "cantains® a hazardous wasta); Sylvia K.
kewrance 18 John Ely, March 20, 1881(recammendéad that the state use @ risk asgessment
approach to malnnq contamod in daterminations) (The Massachusatis letter cites additiona! lstters).

2 §6 Fod. Reg, 24458 (May 11, 1891); §7 Fed. Raq, 968, 961 tJanuary 9,
1982); 57 Fegd. Reg, 37194 (August 18, 1982); 68 Fed, Beg. 48082, 48038 (Ssptambar 14,
1993) ana 69 Fed. Aeq, 47982, 47086 (Sestember 19, 1984),

v
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winimized. Id. at 985 In tha ﬂnal rulemakang. EPA explainad that treated
~antaminated debris would be cansidered to na langer-"cantain® a hazardous
‘'wagte, If the debris were treated so as 1o achleve health based congentrations
- basad ‘on considarations of site hydrology and exposure pathways. EPA
. summarized the regulatary effact of providing treatment ta these lavels by statlng
. that "{d]ebris found nat to cantain hazardous waste (and nat exhibitinga
hazardous waste characteristic) would not be suhjact to further Subtrt!a c .
"regulation, and so could be land dispased wlthout furthar trestment.” 57 m
Bgm at 37226 temphasis added). .

~ The contamed in rule has also bean discussed in context of the rulemakmg

: -prnpqsina land disposal-regtrictian standards for soil and In the final UTS

" filemaking, EPA stated "the primary function of a cantalnsd in detarmination has
“'hagn ta.daterrniifie specific canstituent.cancentrations.at. which the media.gt.a -

R ,'.@pecuﬂc site na longer "cantained’ hazardous waste and thus wquld no longar be ! '
" subject to-the management standards for hazardous waste." - 58 ‘Fad. Reg. at

'48127. EPA’s discussion of the cantained In rule and hts ralaﬂanshlp to the. '
cancapt of minimized threat lavels in these rulernakings Is unclegr to Us. Yet it
appears to us that a contained in determination hased on & site spacific
‘determination satisfies any requirament to achjave. minimized threat levels. ‘if this: -
is not EPA’s pasition, than EPA has mada a-majar change in pollcv for which no .
* ‘notice has been glven, for which no ratianale has been provided and which may
mean that the work on the HWIR will bs a complete waste of time. - More to the
paint, if this interpratation ahout the affect of the cantained In rule has changed it
. may hring to & halt the Two ramedlal pro;ects rafe:encad abova and undoubtadly
countiess’ othar pro]ects S

- In ardar to-avaid dalav and unnacessary addltianal expense In cunnectlon with
approving bids from remediation contractars, we request 8 prampt respanse.
Monsanto would alsa like an opportunity to meat with the Agency at the Agengy’s

' cqnvenlanca during January to address the matters raised in ;I'us lettar

We look forward to the Agancy S urgent cansuderatton and rasponsa on this
impartant matter. S

' Véfv try yduca.

" “Peter CAwright
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cc:  Barbara Pace, Esquire, EPA Office of Ganeral Counsel
Steven Siiverman, Esquire, EPA
Richard Kinch, EPA

. Mr. Thomas Powers,- Actlng Commlssionar
Mr. John Carrigan .
Mr. Brian: Maran
-Commonwaealth of Massachusetts.
Department of Enviranmental Pratecuon
Qne Winter Street -
" Baston, Massachusatts 02108

Mr. Righard cnapun .

f cnmmonmatm pf M““Ghu&em '. 'l' ',/._ DI 3-‘: ‘J,-‘. ‘w;';‘. ., . \\’5’-5;.‘-\%!4 | ; .\.J Jl. '-J-
. Department af. Envltonmemal Pratect!an S R
10 Commerge Way - '

Wobura. Massachuaatts 01801 g

Mr. Douglas Crist

Mr. Tom Jacha : - : : _

Ms. Wendy Ruzacky K ,
Texas Natural Resource Consearvation Commlssuon '
P.0. Box 13087

Austin, Texas 78711- 3087 ‘ -

Lowsll Martin, Esquire, RCRA Corfecti;;e Action Project
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SUBJECT: P and U Llsted Wastes and tye, tained-in Policy
. ) ) ,; ¥ A ’

FROM: vereaux Bafﬂes,’ rec )“-—-—_
’ Permits and State Programs DlVlSlon, oswW

TO: o Norm‘Niedergang, Director
Office of RCRA, Region V

Recently your staff contacted us in regard tq the Agency’s
current RCRA contained-in policy as it applies to environmental
media that contain P and U listed hazardous wastes. .Since this
question has-b&en posed several times by other Regions, we would

like to take this opportunlty to articulate the Agency s posxtlon
on this matter. .

The RCRA contained-in policy applies to P and U listed
wastes in the same manner as for other listed wastes. Although
§261.33(d) specifies that contaminated soil and water generated
from the cleanup of releases of P and U listed wastes must be
managed as hazardous waste, such soil or water would not be
considered "contaminated® in this particular context if the

implementing agency determined that the media did not contaxn
~such a listed waste.

As you may know, the offzce of Solld Waste is currently
developing a new rulemaking--the HWIR Contaminated Media Rule--
that will likely codify the contained-in concept in some detail.
That rulemaking should hopefully resolve a number of the
. questions that are often asked regarding the current contained-in
policy. Several of your staff are members of the HWIR-Media
workgroup, and we will keep them apprised of any further
developments regarding this concept.

If you have any questions, please contact Dave Fagan or
Carolyn Hoskinson of my staff, at (703) 308-8620 and.
(703) 308- 8626 respectively.

"ee: J. Boyle
K. Pierard.
B. Pace
T. Kaneen

(2. Recycled/Recyciable



FO : ' | | 5\‘\'-« S\F\ O s
0 n . -
M% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
/) WASHINGTON, O.C. 20480 :
< ¥
) MR 22 1904
g:' éh:ic:‘i g;:a:::: 1':' JI. SOLI10 WASTE A:;:‘::::INCY NETPONEE

Wasts Technology Services, Inc.
8§40 Pazk Place _ '
Niagara Falls, New York 14301

Dear Mr. n.bridhx

. T am pleased to respond to your lstter of January 10, 1994,
in vhich you requestad clarification of the Agency's “contained-
in* policy. The specific guestion that you raise ragards soil
contaninated with a listed vasta that is listad only because of
its ignitability. You question. whether the contaminated soll is
still a Hazardous waste when it is not ignitable. The exampls
that you cits involves soll contaminated with U239. You also
raise the sama question for scils contaminated with other listed
wastas .(such as F003) that are listed solely for ignitability.

As you cerrectly atats in your lettar, under tha “contained-~
in policy®, the authorized state or EPA has the discretion to
deteraine contaminant-specific health-based levels, such that if
the concentrations of the hazardous vuste constituents ware balow
those lavels, ths nedia would no longer be considered to contain
the wasta. The health~based lavals used in making contained-in
deterninations are made on a site-specific basis. EPA has .
codified the contained-in policy for contaminated debris (see 57
FR 37235, August 18, 1993).

' In cases whers the waste is listed only for ignitability,
and the contaminated soll is not ignitable and does not exhibit
any other characteristics, the contaminated soill -may centain
hazardous constituents and thereby contain the listed wasts. The
authorized stats or EFPA may sstablish health-based lavels for any
hazardous constituants present in tha contaninated moil below
which the contaminatsd soil would no longar contain the listed
wvasta. For example, for a soil contaminated with F003 listed

- wasta, the authorized stats or EPA might establish contained-~in
:deteraination levels for individual solvents as well for any
metals that might ba present. This interpretation is consistant
with tha delisting process for wastea that ars listed solely
because they exhibit a characteristic. To make a delisting
deterninaticn, the Administrator may sxamine additional hazardous
?ggotitu-nts-othar than those for which the wasts wvas listed

0.223(c){(2)) . - _ -
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Mr. William L. Warren

Cohen, Shapiro, Polisher, Sheikman 'and Cohen
1009 Lenox Drive, Building Four
Lawrenceville, NJ 08648

. Dear Mr. Warren:

I an pleased to respond to your letter of August 26, 1992,
in which you requested clarification of several issues relating
to the regulatory status of soils contaminated from releases of
commercial chemical products.

The example outlined in your letter dealt specitically with
leakage of carbon-tetrachloride from a tank. Since the carbon
tetrachloride has been "discarded" in this case, it would be
- identified as U-211 listed hazardous waste. The kay question

posed in your letter is whether the resulting contaminated soil.
is hazardous waste, and under what circumstances it would he
subject to hazardous waste management requirements.

Under EPA'‘s regulatory definition of hazardous waste in
§261.3(c) (1), soils that contain hazardous wastes must be managed
as if they were hazardous wastes until or unless they no longer
contain the listed waste, exhibit a characteristic, or are
delisted (see 57 Fed. Reg. 37225, Aug. 18, 1992). Under the
*contained-in policy" the authorized State or EPA has the
discretion to determine contaminant-specific health-based levels,
‘such that if the concentrations of the hazardous waste
-constituents were below those levels the media would no longer be
considered to contain the waste. This applies to "U" listed
wastes, and other listed wastes. The health-based levels used in
making contained-in determinations are established on a site-
spacific basis,_in accordance with general State or Federal
guidelines, or by means of a site specific risk assessment. This .
discretion is available to the State Administrator im an
- authorized State, or otherwise is vested in the EPA Regional
Administrator.

In the example outlined in your letter, you state that the
contaminant levels are below the State's remedial requirements.
As such, it may be that the State would determine that the soils
do not CQntain hazardous wastes. If such is the case, and

@ Printed on Recycled Paper



I hope that this has halped to claritz the issues that you
have raised. 1If you have any further questions, pleass contact

Hugh Davis at (703) 300~8633,

1 Shapire
or, Office of So0lid Waste

8 hcgp.ly,

e —— T g
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 148, 260, 261, 262, 264,
265, 268, 270 and 271

[FRL-4132-4)
RIN 2050-AD36

l.and Disposal Restrictions for Newly
Listed Wastes and Hazardous Debris

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is finalizing treatment
standards under the land disposal
restrictions (LDR) program for certain
hazardous wastes listed after November
8, 1984, pursuant to a proposed consent
decree filed with the District Court that
established a promulgation date of June
1992 (EDF v. Reilly, Giv. No, 83-0598, -
D.D.C.). EPA is also finalizing revised
treatment standards for debris -
contaminated with listed hazardous
waste or debris that exhibits certain
hazardous waste characteristics
(hereinafter referred to as hazardous
debris), and several revisions to
previously promulgated standards and
requirements. These actions are being
taken as pari of the RCRA Reform
' Initiative, and are expected to facilitate
{ implementation of the LDR program.
p  EFFELTIVE DATES: This final rule is
effective on June 30, 1992, except for
§§ 148.17(a), 260.10, 261.3(c)(2)(ii)}{C),
268.2, 268.5, 260.7, 266.9, 268.36({a), 268.40,
268,41, 268.42, 288.43, 268.45, 268.46,
268.50, 270.14, 270.42, 270.72, and 271.1,
which are effective November 16, 1992;
and §§ 262.34, 264.110, 264.111, 264.112,
| 264.140, 264.142, part 264 subpart DD,
265,110, 265.111, 265.112, 265.140, 265.142,
- 2856.221, and part 265 subpart DD, which
are effective February 18, 1993,
DRESSES: The official record for this
emaking is identified as Docket
pernber F-02-CD2F-FFFFF, and is
Bcated in the EPA RCRA Docket, room
427, 401 M Street SW., Washington, DC
60. The docket is open from 9 a.m. to
.m., Monday through Friday, except
Federal holidays. The public must
ake an appointment to review docket
materials by calling (202) 260-9327. A
aximum of 100 pages from the docket
may be copled at'no cost. Additional
epies cost $.15 per page.
“OR FURTHER INFORMATION CONTACT:
For general information, contact the
1CRA Hotline at (800) 424-8346 (toll
Tee) or (703) 820-0810 locally. For
nformation on treatment standards for
iewly listed wastes or hazardous

debris, contact the Waste Treatment
Branch, Difice of Sclid Waste (08—
322W), U.S. Environmental Protection
Agency, 401 M St,, SW,, Washington, DC
20460, (703) 308-8434. For information on
capacity determinations or national
capacity varliances, contact the Capacity
Programs Branch, Office of Solid Waste
(05-321W), U.5. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, {703) 308-8440.

SUPPLEMENTARY INFORMATION:
Outline

i. Background

A. Summary of the Hazardous and Solid
Waste Amendments of 1984

B. Pollution Prevention (Waste
Minimizatien) Benefits

. Summary of Final Rule

A, Newly Listed Wastes

B.Changes to Current Regulations

C. Hazardous Debsis

L Detailed Discussion of Final Rule: Newly
Listed Wastes )

A. Recent Petroleum Refining Wastes (F037
and Fo3a)

B. Wastes fram the Praduction'af
Unsymmetrical Dimethylhydrazine
{K107, K108, K109, and K110)

C. 2-Fthoxyethanol Wastes [11358)

D. Wastes from the Production of
Dinitrotoiuene and Toluenediamine
{K111 and K112, U328 and U3a53)

E. Wastes from the Production of Ethylene
Dibromide (K117, K118, and X136) and
Wastes from the Production of Methyl
Promide (K131 and K132)

'F. Waastes from the Production of
Ethylenebisdithiocarbamic Acid (K123,
K124, K125, and K128)

IV. Detailed Discussion of Final Rule:
Changes lo Existing Regulations

A. Revisiona to the FO01-Fo05 Spent
Solvents Treatment Standards

B. Conversion of Wastewater Standards
Based on Scrubber Waler

C. Revisions to Treatment. Standards for
K061, K062, and Fooo

D. Vanadium; Treatmen! Slandards and
Appendix VIIL

E. Notification and Certification for
Characleristic Wastes

F. Wastes Listed Because they Exhibit a
Characieristic

G. Storage and Treatment in Containment
Buildings

H. Retrofitting Surface Impoundments
Under Land Disposal Restrictions

V. Detailed Discussion of Final Rule:
Hazardous Debyig

A. Overview

B, Definitions of Debris and Hazardous
Debris

C. Treatment Standards for Hazardous
Debris

D. Exclusion of Hazardous Debris from
Subtitle C Regulation

E. Regulation of Treatmeont Residunals

F. Permit Requirements for Treatment
Facilities

G. Capacity Variance for Hazardous Debris

H. Other Issues

VL Capacity Determinations

A. Capacity Analysis Resulis Summary

B. Available Capacity

C. Petroleum Refining Wastes and Other
Organic Wasles

D. Required and Available Capacity for
Newly Listed Waates Mixed with
Radioactive Contaminants

E. Required and Available Capacity for
Debris Contaminated with Newly Listed
Wastes

F. Capacity Determination for Underground
Injected Wastes

G. Revisions to Treatment Standards for
K081, F008, and K062

VIL Implementation

A. Facilities Qualifying for Interim Status
Due to Storage of Prohibited Wastes

B. Containment Buildings at Generator
Sites .

C. Addition of Wasle Management
Capacity at Permitted and Interim Stutus
Facilities

D. Conversion of Enclosed Waste Piles 1o
Containment Buildings at Permitted and
Interim Status Facilities

VIIL State Authority

A, Applicability of Rules in Authorized
. States

B. Effect on State Authorization
IX. Regulatory Requiremenis

A. Economic Iinpact Screening Analysis
Pursuant to Executive Order 12291

B. Regulatory Flexibility Analysis

C. Paperwork Reduction Act

1. Background

A, Summary of the Hazardous and Solid
Waste Amendments of 1984

The Hazardous and Solid Waste
Amendments (HSWA) to the Resource
Conservation and Recovery Act
{RCRA), enacled on November 8, 1984,
allow hazardous wastes to be land
disposed only if they satisfy either of
two conditions: (1) They can either be
irealed, or otherwise satisfy, the
requirement of section 3004{m), which
provision requires EPA to set levels or
methaods of treatment, if any, which
substantially diminish the toxicity of the
waste or substantially reduce the
likelihood of migration of hazardous
constituents from the waste so that
short-term and long-term threats to
human health and the environment are
minimized; or (2) they can be land
disposed in units satisfying the so-called
no-migration standard in sections 3004
{d)(1), (e)(1), and (g}{5). Land disposal
includes any placement of hazardous
waste in a landfill, surface
impoundment, waste pile, Injection well,
land treatmen! facility, salt dome
formation, salt bed formation, or
underground mine or cave. RCRA
section 3004(k).

EPA was required to promulgate land
disposal prehibitions and treatment
standards by May 8, 1990 for all wastes
that were either listed or identified as
hazardous at the lime of the 1984
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dsbris even df the equipment was used
to treat wastes or wastewaters. The
conmaenters are.comeot. A -discarded
pump or filter used totroat a waste is
debris, butthe waste pumped or filterad
is nat-debris. Although some filtered or
pumped waste will:contaminate the
pump or filter:(indead, theat is the basis
for subjerting the filver-ar pump to-the
trantment gtandards), the contaminated
pump or fitter will virtually always be
comprised primarily of ddbris rather
than waste and so would be classified
as debris,

" §. Intact Containers Are Not Debris. A
number of commentets requested
comment on the relatianship between
the proposed treatment standards for
debris and the so-called empty
container rule.in 4§ 261.7, That rule states
in essence that with respectto
containers holding hazardous waste,
what is regulated is the hazardous
waste in the container.and not the
container itself. Thus, empty containers
are not regulated, and the hazardous
wastes in nonempty containers are. An
empty container is one from which all
hazardous wastes have boen removed
using practices commonly utilized for
waste removal, and in which nel more
than 2.5 centimeters of waste remains,
(Slightly different tests apply to
containers holding acutely hazardous
wastes.)

Since containers are potentially a
form of debris, there is:a question
whether either empty or nonempty
containers are subject.to the treatment
standards for debris notwithstanding
§ 261.7. EPA is indicating in this rule
that the debris treatment standards do

not override the empty container rule, so

that rule remains in effect. EPA is taking
this step largely because it did not
propose the issue for comment, and any
fundamental changes to the empty
container rule merit fuller public
participation than afforded here. In
addition, EPA has not fully studied the
implications of making changes in the
empty container rule to accommodate
regulations under the land disposal
prohibitions program.

Today's final rule'thus indicates that
intact containers are never considered
to be debris, and thus would.never be
subject:to treatment standards for
debris. Intact containers are either
emply or nonempty. H empty they.are
not subject te regulation, as provided by
§ 261.7(a}(1). If nenempty, the hazardous
waste within the containeris subject to
the tand disposal prohibitions:(as well
as the rest of subtitle C regulations).
EPA also does notconsider intact tanks
to be debris, so that any.hazardous
wastes in tanks would be subject to the

standards for those wastes, not
{potentielly} totreatment standards for
debris. .

It should be noted, however, that EPA
is reading the empty container rule in
§ 261.7 to apply to intact containers. The
Agency is doing so because the rule was
clearly intended for devices that '
function as containers, not for crumpied
drums that are not easily emptied by
normal means, See § 261.7(b)(1){i).
Nonfunctioneal containers are more
naturally classifiable as.debris and the
treatment standards adopted today are
appropriate for such damaged
containers being disposed.

By "intact-container”, the Agency
means a container that can still function
as a container. The Agency believes that
a container that is unbroken and atill
retaing at least 76% of its original
holding capacity (i.e., has not been
crushed more than 25%) is still intact.
The Agency selected the 75% oriterion
because: (1} It is within a reasonable
range of 50% to 90%; (2) selecting.an
original volume criterion on the high end
of the range (e.g., 90%) would result in
containers containing large quantities of
waste being considered debris even
though the containers could be readily
separated from debris; and (3) selecting
an original volume criterion on the low
end of the range {e.g., 50%) would
subject the waste in containers that
have been severely crushed to the
treatment standards for the waste. This
would require removal of the waste from

"the container-for treatment which may

be impracticable for severely crushed
containers. .

Finally, it should be moted that by
observing the empty container rule, EPA
is creating-a limited exception to the
nonsegregation principle discussed
abeve. In situations where intact
containars are mixed with true debris
(i.e., materials clasgified as debris under
today's rule), the inlact containers thus
would have to.be removed and maneged
separately.

The following exampie indicates how
these principles would apply. At a
remediation site, ruptured drums aere
discovered still.containing.some
prohibited hazardous waste. Mixed in
with these drums.are other drums some
of which .are not significantly damaged
or crumpled and all:still contain
prohibited hazardous wastes, All of
these drums-are going to be disposed of
off site.

Under today's rule, the ruptured
drums are debris:{broken or ruptured
conlainers are always debris if
contaminated with prohibited waste}
and cannot:be land disposed until-they
are treated by-one of the debris

treatment methods. If hazardous waste
is removed from the drum:during
treatment, the waste, like all treatment
restdues, is'subject 1o the‘treatment
standards for the prohibited waste. With
respact to the unruptured drums, those
that.are intaot fie., those that retain at
least 756% of their original volume) are
nonempty containers under § 261.7. The
waste in these drums is subjent to the
treatment standards for the prohibited
waste. Those that are notintact-(i.e.,
those thal retain less than 78% of their
origmal volime) are-debris,

2. Definition of Hazardous Debris

&. Which Debris /s Hozardous, and of
this Debris, Which is Prohihited? This
rule applies ontly to:debris that is subject
to subtitle Cregulation when it is
generated. .As EPA proposed, this
means: (1) Debris that.contains listed
hazardous wastes.(either an the debris
surface, or in its interstices, such as pore
structure); or (2) debris that exhibits a
characteristic of hazardous. See 57 FR
983. To be prohibited, and hence subject
to the treatment standards adopted
today, the debris would have to'be
contaminatetl with listed wastes that
are #lso prohibited, or exhibit a
prohibited characteristic. Thus, only
debris that is contaminated with a listed
waste for which EPA has established
treatment standard, and debris
exhibiting the characteristics of
ignitability, corrosivity, reactivity, or EP
toxicity (plus exhibiting the TC
characteristic, since the debris must still
be a hazartlous waste) are subject to'the
treatment standards adopted today.
(Most of these debris wastes, of course,
are glready prohiibited by virtue of
previous rulemakings; only debris
contaminated exclusively with the
newly listed wastes for which EPA is
adopting treatmerit-standards today
would be newly prohibited under
today's rule.)

b. Cadification of Contained in
Principle for Debris. In adopting the
definition that debris containing listed
hazardous waste is regulated under
subtitle C, EPA is codifying the
“gontained in" principle, which has
heretofore served as an interpretive
gloss on the existing mixture and
derived from tules. See 57 FR 963, CMA
v. EPA, 869°F, 2d 1526 [D.C. Cir. 1989).
As explained at proposal, /d. gt 988, the
contained in concept will applyto both
media and nonmedia debris (an
approach with unanimous support in the
public comments).

Furthermore, EPA is also codifyingthe
corollary part.of the comtained in
principle: That debris which no longer
“contains’ listed hazardeus waste
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would no longer be subject to subtitle
regulation, provided that it dees not
exhibit any hazardous waste
characteristic. Thia involves a case-by-
case determination by EPA, made upon
request, that debris does not contain
hazardous waste at significant levels,
taking into consideration such factors as
site hydrogeology and potential
exposure pathways, but excluding
management practices.2? Debris found
not to contain hazardous waste {and not
exhibiting a hazardous waste
characteristic} would not be subject to
further subtitle C regulation, and so

. could be land disposed without further
treatment. In addition, these levels could
be achieved by any form of treatment
other than impermissible dilution, and
thus need not result from application of
the debris trestment methods adopted
today. /d. at 583-84:

3. Relation of Today's Rule to the
Hazardous Waste Identification Rule

On May 20; 1992, EPA propoged
comprehensive revisions to the
regulatory definition of hazardous
waste, asking for comment on a series of
options for redefining what a hazardous
waste is. See 57 FR 21450. These rules
could affect which debris is considered
to be hazardous when il i generated

. [both through modifications to the
hazardous waste definitions and the
contained in principle), and so could
affect both the definition of hazardous
débris used in this rule, and possibly the
extent such debris must be treated by
prescribed methods of treatment. EPA
has attempted to note in each of the
sections below the potential overlap of
this proposed rule on the rules adopted
today.

Although the Hazardous Waste
Identification Rule {HWIR) when
promulgated will affect the definition of
hazardous debris subject to today’s
treatment standards, the Agency
believes that it is nonetheless _
appropriate to make the treatment
standards effective immediately upon
promulgation. The Agency does not
believe that today's rule will place an
unreasonable burden on generators of
hazardous debris that may subsequently
be determined by HWIR not to be
hazardous because the Agency has
provided a national, case-by-case
capacity variance for hazardous debris
that defers the-effective date of today’s
treatment standards until May 8, 1993,
By that time, the Agency beliaves that
the final HWIR will be promulgated and

*t We note that consideration of management
practices for excluaion from subtitle C s being -
evaluated through the proposed Hazardous Waste
Identificatjon Rule discussed below in the text,

the treatment of debris that HWIR
determines is no longer hazardous will
be precluded.

C. Treatment Standards for Flazardous
Debris

1. Overview

In this section, we discuss: (1) The
treatment technologies proposed as
BDAT: (2) the contaminants subject to
treatment; (3) the debris treatment
standards; (4) alternative LDR standard;
{5} performance standards that must be
met to ensure effective treatment and to
comply with the BDAT standards; (8)
contaminant restrictions for certain
treatment methods; (7) use of treatment
trains for mulliple contaminants and
debris types; (8) treatment of
characteristic debris; (9) standards for
debris that is inherently toxic (i.e., it
fails the TC and EP for metal
contamination because it is fabricated
from a toxic metal); {10) relationship of
TSCA PCB rules to today's rule; {11)
relationship of existing agency
standards for asbestos to today's rule;
(12) special requirements for radioactive
debris; and (13) implementation of
treatment standards.

2. BDAT Debris Treatment Technologies

a. Identification of BDAT Treatment
Technologies. The Agency considered a
treatment technology to be "“available”

+ if the technology itself or the services of

the technology are able to be purchased,
and the technology substantially
diminishes the toxicity of the waste or
reduces the likelihood of migration of
the waste's hazardous constituents, The
technologies that the Agency has
identified as best demonstrated
available technologies (BDAT) have
been used to treat hazardous debris at
Superfund sites, to remove radioactive
metals from debris, to treat debris-like
material contaminated with compounds
similar to one or more of the compounds
in the debris contaminent categories or,
baged on engineering judgment, are
applicable to debris,

The Agency considered a technology

“to be demonatrated for & particular

waste if the technology currently is in
commercial operation for treatment of
the waste or constituent of interest or
similar wastes or constituenis of
interest, including wastes not regulated

. under RCRA, such as PCBs and

radioactive waste. The Agency
identified demonstrated technologies
either through a review of the literature
in which current waste treatment ,
practices were discussed, or through
information provided by specific
facilities currently treating the waste or
similar wastes. EPA also considered as

demanstrated technologies those used to
separate or otherwise process chemicals
and other materials which are similar to
the waste or constituent of interest,

The Agency also reviewed the
properties of debris which may directly
affect the efficiency of treatment
technologies. Debris characteristics
which may affect the performance or
effectiveness of treatment technologies
to clean various types of debris include:

* Destructibility;

* Hardness and brittleness;

* Moisture content;

+ Permeability;

* Size, homogeneity, and location {in
situ versus ex situ);

* Surface texture; and

* Total organic carbon (TOC).

Under today’s rule, the Agency has
identified the following 17 treatment
technologies as BDAT for hazardous
debris:

* Extraction Technologies:

—Physical Extraction
~—Abrasive blasting
~—Scarification, grinding, and planing
—Spalling
—Vibratory finishing
—High pressure steam and water
sprays
—Chemical Extraction :
—Waler washing and spraying
—Liquid phase solvent extraction
—Vapor phase solvent extraction
—Thermal Extraction
~—High temperature metals recovery
—Thermal desorption
¢ Destruction Technologies
~—Biodegradation
—Chemical oxidation
—Chemical reduction
—Thermal destruction

* Immobilization Technologies

—Macroencapsulation
~-Microencapsulation
—bSealing -

Summary descriptions of these
technologies are presented in Appendix
I of today’s preamble and treatment
performance standards for each
technology are prescribad in Table 1,

§ 268.45. Further, detailed information
on the various treatment technologies i3
presented in the Hazardous Debris Fina}
Rule Technical Support Document,

b, Changes in Identification of BDAT
Technologies From Praposal Based on
public comment and the Agency's
further evaluation, the Agency has
determined that two debris treatment
technologies proposed as BDAT—
eleciropolishing and ultraviolet
radiation—are not BDAT, and an
additional technology not proposed as
BDAT--high temperature metal
recovery—is, in fact, BDAT for
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QFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE
John E. Ely '

'Enforcement Director

Virginia Department of Waste Hanaqemcnt
101 North 14th Street

Richmond, Virginia 23219

Daar Mr. Ely:

At the request of Carlyle C. Ring, Vice President and
General Counsel of Atlantic Research Corporation, I am sending
this letter to summarize the Agency's current position on the
"contained-in" intarpratative policy. It is my understanding,
based upon Mr. Ring's letter, that there was some question as to
whether the "contained-in" interpretative policy applies to all
environmental media or only to ground water. Mr. Ring's letter
-also suggested that a latter from my Office would help resolve -}
this matter. I hope this letter will answer this question and =
further clarify the policy. I have also enclosed, for your
information, a memorandum from Jonathan Cannon to Thomas Jorling
dated June 19, 1989. I hope that you will find these helpful.

The "contained-in" interpretation addresses environmental
media (i.e., ground water, soil, and sediment) contaminated with
RCRA listed hazardous waste. Our federal regulations at 40 CFR
Part 261.3 identify hazardous wastes. Among other things, these
regulations statae that a solid waste mixed with a hazardous waste.
is a hazardous wasta. However, these regqulations generally do -
not specifically address environmental media, which are not solid
wastes, mixed with listed hazardous waste. The Agency's position
continues to be that mixtures of environmental media and listed
hazardous waste (l.e., contaminated ground water, contaminated
"soil, and contaminated sediments) must be managed as if they were

hazardous waste. This position is known as the "contained-in"
policy. EPA's application of the "contained-in" policy to .
contaminated media was upheld by the D.C. Circuit Court of

Appeals in Chemical Waste Management. In¢. v. U.S. EPA, 865 F.2d
1526 (D.C. Cir. 1989).

Consistent with this approach the Agency further interprets
the requlations to mean that environmental media contaminated
with listed hazardous waste must be managed as if they were
hazardous waste until the media no longer contain the listed
hazardous waste (i.e., until decontaminated), or are delisted.

To date, the Agency has not issued any definitive gquidance as to



when, or at wvhat levels, environmental media contaminated with
listed hazardous waste no longer contain that hazardous wasta.
Until such ¢uidance is issued, the Regions or authorized States
may determine these levels on a case-specific basis. However, as
you know, States that are authorized to implement the RCRA :
hazardous waste program, as Virginia is, are not bound by EPA's
interpretation of the Federal regulations. Although they usually
follow Federal interpretations, authorized States may interpret
their own regulations more strictly than EPA interprets the
Federal regulations. :

Related to making a determination as to when contaminated
media no longer contains listed hazardous waste, we suggest that
a risk assessment approach be used that addresses the public
health and environmental impacts of hazardous constituents
remaining in the treated soils. And as stated above, the
authorized State could apply more stringent standards or criteria
for contaminated environmental media than those recommended by
the Federal EPA if the authorized state determined it to be
appropriate. (Note: Howeveyr, this approach does not apply to
residuals from the treatment of listed hazardous waste or :
mixtures of so0lid waste with-listed hazardous waste under our
current regulations, which must be delisted.)

: ' i

- T hope that this letter will be helpful to you in =1
establishing and implementing Virginia's hazardous waste policies
on related issues. Should you have any questions concerning
EPA's "contained-in" interpretative policy, please contact Steve
Cochran, Acting Chief of the wWaste Identification Branch, at

(2Q2) 382=-4770.
Sincerely ours,
%&ZE’-

rector
Office of Solid Waste

cc: C. Ring
D. Freadnman
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Atlantic Research Corparation .-

‘ Federal Express S3%0 "fvom Averue
le C. e | . Asgxandria, Virginia 22312
wf,'m.,mm Ir | Counne - February 21, 1991 oV e424280

Mr. pavid Bussard .
Characterization & Assessuent Divisien
Sclid Wasts and Ezergency Responss
Environnental Protaction Agency

.Room SE240E

Washington, D.C. 20460

Re: Cantained In Rule
‘Daar Mr. Bussard:

| It {3 ocur understanding that the enclosed lettsr of
Assistant Adminigtrator Jonathan 2. Cannon of June 19, 1989
states the policy and position of the EPA that the .

"contained in® rule applies to ground watar, soil and
sadiment. . :

. . Wa would hereby ragudast that a letter ke sant to the
Virginia Department of Waste Managemant stating that the
"contained in" rule of the enclosed Jorling lettar applies
to all environmental media. The letter should be séent to:

Jehn E. Ely, Enforcement Director
Virginia Department of Waste Managemant
101 North l4th Streat :
Richmond, Virginia 23219,

It is our understanding that VDWM will accept such a
lettar indicating the EPA Headquarters policy as applicable
to all media, including soil, in connection with a number of
sites over which both EZPA Region 1IIX and VDWM have
jurisdiction. The letter also would assist in resolving

issues relating ¢to a sita involving Atlantic Reseaarch
Corporation (-ABC) . .

Since the 19%0’s ARC has operatad a manufacturing
facility for =oliad gropollmt rocket motors in Gainesvilla,
Virginia. Currently that plant is manufacturing rocket
notors for the Tomahavk and Stinger missiles, among other
DoD programs. During the 350’s through 70’s ARC, like ether
industrial users, did not handle solvents used for cleaning
equipment and painting in the manner that they ara now
handled. <Conssquently, it was discovared in 1987 that thers
was limited soil and groundwatar contamination by solvents
at ARC’s Gainaesville facility. This was promptly reported
to both VDWM and E£PA Region III. A Consent Order under
Section 3008 was entared into bhetwsen Region III and ARC for
study and cleanup.

ARC a subsidiary of Sequa Corporation
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Mr. Thomas €., Jorlin

Commissionar., '

Departaent of Environmental Conservation
State of New York ' . '

Albany, New Yerk 12233-1010

Dear Mr. Jorling:

- I am writing in response to your letter of May 5, 1989%, in
vhich you ask.numercus questions concerning the regulatory
status, undar the Rasource Conservation and Recovary Act (RCRA)
of environmental madia (ground vater, séil, and sediment) !

-

‘contaninated with RCRA-listed hazardous wasts. |

- Al you point out in your letter, it is correct that the

_. Agancy's "contained-in" {nterpretation is that contaminated
environaental media must be managed g if they vere hazardous
wastes unti)l they no longer contain the listed vaste, or are

. dalisted. This leads to the critical question of when an
environmental medium contaminated by listsd hazardous vasts
ceases to be a listed hazardous wvasts. In your letter, you .
discuss three possible answvers (based on previous EPA positions
and documents) which you belisve address this question, and
regquest the Agency to clarify its interpretation. Each of these
is digcussesd balow. '

The first possible anaver you cite would be that the
contaminated media would be 2 hazardous waste unless and until i¢
is delisted, based on the "mixturs® and "derived-from®™ rules. a:
you correctly ftate in your letter, a waste that meats & listing
dascription due to the application of either of thess rules
renaing & listed hazardous vaste until it is delisted. Howaver,
these two rules do not pertain to contanminated environmental
nadia. Under our regulations, contaminatad media are not
consideresd solid wvastes in the sense of being akandoned,
recycled, or inhersntly wasta-like as those terms are defined in
the requlations. Thersfore, contaminatad environmental media
cannot be considered a hazardous vaste via the "mixture”® rule
(i.e., to have a hazardous wasts sixture, & hazardous vastas pust
be =ixed vith a golid wasts per 40 CFR 261.3(a) (2)(iv)). ‘
Sinilarly, the “"derivad-trom" rule does not apply to contaninated
media. Our basis for stating that contaminated envircnaental -
media must be managed as hazardous wvastes is that they "contain®
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" listed hazardous waste. Thesa environmantal nedia ntfst b;
managed as hazardous waste because, and only as long as, the
“contain® a listed hazardous waste, (i.e., until dqconzéminai

__ The second possibility you mantion is that environmental
media contaminated with a RCRA listed waste na lengar have te
managed as a hararduus wWagdte 1 the hazardous constituents ar
completely ramoved by treatment., This is consistent with the
Agancy‘s “contained-in" interpretation and represants the
Agency's currant palicy. ' - .

The thitd possibility you discuss comes from Sylvia
flovrance's January 24, 1989, nenmorandun that you cited in you:
latter. Thig menorandum indicates that 0SW has not issued an
‘definitive guidance as to when, or at vhat levels, environmen:
media ¢ontaminated with listed hazardous wasts are no longer
considered to contain that hazardous wasts. It alsc states i
until such definitive guidanca is issusd, ths Regions may
detarnine these levels on a case-specific dasis. Where this
deternination inveolves an authorized Stats, such as New York,
policy is that the Stata may alsc make such a determination,

Relatad to such a determination, you ask vhether a risk
assessment approach that addressed the public health and
environmental inpacts of hazardous constituants remaining in
treatnent residuals would be acceptable. This approach would :
accaptabla for contaminated medjia providad you assumed a direct
exposurs scendrio, but would net be acceptabla for “derived-frc
wastes under our current rules. Additionally, consistent with
the statuta, you could substitute more stringant standards cor
criteria for contaminated environmental nadia than those
reconmended by the Federal EPA if you deternined it te he
appropriata. o I '

The Agency is currently involved in a rilezaking affort
~directed at setting de minimis levels for hazardous constituents
pelow which eligible listed vastes, tresatzent residuals from
those wastas, and environmantal media contarinated with those
linted vastes would no longer have to be managed as hazardous
vastas.. The approach being contemplated in the D¢ Minimig
 program would be similar to that used in the proposed RCRA Clean
Closurs Guidance in terms of tha exposurs scenario (direct
~ ingestion), the management scenaric (not in a vasts management
unit), and the .levels (primarily health-baced). . ‘

Your final question relatad to wvhether the “reamove and
decontaninate” procedure sat forth in the March 19, 1987 Fede
preamble to the conforming regulaticns on closing
" surface impoundments appliss whan making ¢complete ramoval
deterninations for soil. . These proceduraa do apply vhen onas

{
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chooses to clean close a Nazardous wasts surface impoundment t
renoving the vaste. The presmdle lanquage states that the Ace
interprats the ternm “remove* and "decontaminate" to mean rame-
of all wastes, liners, and/or leachata (including ground water
that pose a substantial present or potsntial threat to huyman
health or the environment (52 FR 8706). TFurther discussion of
these requirerents (s pravided in a clarification netice
published on March 28, 1988, (33 IR 1144) and in OSWER Policy
Directive # 9476.00-18 on demonstrating squivalsnce of Part 2¢
clean closure with Part 264 requirements (copy anclosed).

I hepe that this response will be helpful to you {n
establishing and inplementing New York's hazardous waste polic
on related issues. Should you havs additiocnal questions, plea
contact Bob Dellinger, Chief of the Waste Characterization Bra
at (202) 475-85351, _

/ Jonathan 2. ’ :
f{ztinq Assistant Adninistrate

o — T -
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MEMORANDUM

-SUBJECT: Status of Contaninntad Gtounduater and Linitations
' on Disposal and Reuse

FROM: =~ Sylvia K. Lowrance. Di:octo VK jrv_
Office of Solid Waste

T0:. .-‘ Jeft zolikson, Director - |
' Toxics and Waste Hanagomont Divxsion
Region IX

1n your memo of peconbcz 16, 1988 and the attachcd :
materials, you stated your understanding of the current policy
on the classification of contaminated groundwater and described
.issues which have arisen in California regarding reuse of
contaminated g:oundwatn: from a Superfund site.. '

You have lccu:atuly stated the effects of the “contained
in” policy which governs situations such as the one you have
described. Briefly, s contaminated groundwater which has been
treated such that it no longer contains hazardous constituents,
need not be considered to be a hazardous wvaste, and beneficial
reuse of the water is permissible. We have not yet issued
definitive guidance on leavels below which the groundwater is no
longer considered to contain hazardous wastes. Until such
definitive guidance is issued, the Regions may determine these
levels on a case-specific basis.

It is our expectation that ultizmately the guidance on -
levels of hazardous wastes vhich may remain will airror the
~ levels in the De Minimis rule which is now under development
by 0SW. I know that Region 1X has been participating in the
Work: Group discussions and reviews of this p:opolal and I urge
you to continue this involvement.

. In its present form, the De Minimis approsch contemplates
levels based on health-based standards (where available),

' assuming direct exposure. With respsct to the constituents

of concern at the rai:chiid suparfund site -- t:ichlo:oothane
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€.c. Rabert Stroud

Attantie l-unn Corpocation

Mr. David Bussard B
Pebruary 21, 1991

‘Page Two

Pursuant. to that Consent Order, as an approved interim
measure, a pilot treatment unit vas authorized using abeve
ground bicaugmentsd scil venting. That pilot unit has been
eminently successful, testing none-daetect in thres of the
four soil piles. It is anticipated that further tasting may

shov non=detsct in the fourth pile. EPA  Region. III,

applying the "contained in®™ rule, is prepared to authorize
ARC to use the soil as clean £ill on site.

. VOWM asserts . independent RCRA jurisdiction and has
stated that it applies the *contained in" rule to
groundwater only. VDWM, howvever, has also indicated that a
lettar from EPA headquarters stating that the "contained in*
rule applies to all media would ba accepted by VDWM. as a

- basis for aexpanding the “contained in* rule to soil

treataaent. .

Bacause the pileot study was a success, ARC, under the .

Corrective  Measures Study, contemplates using the above-
ground pilot study and similar technologies for remediation

" of soil on the Gainesville site. Obviously it would be of

no merit to incur the substantial cost of such remediation
if VDWM under the "mixture"® and "derived from" rulas,
requires the treated soil to be hauled to a 1licensed
disposal facility or requires delisting after treatment.

In the event you have any questions concerning this
requast or need further information we would like to have s
neating with' you. Robert Stroud, who has cognizance of
ARC’s Consent Order with EPA Region IIX, would like to be
included in any meeting. I will give you a call in a few
days to see whether you can respond favorably to our request
or vhether a maeeting would be appropriates.

I had had a conversation yasterday with Mike Tatruska

- of your office and he suggested that I should put my request

in vriting.

Sincsrely,

Carlyle €. Ring, Jr.

Michael Tetruska
Robert Greaves
- John Ely :
Patricia Tan

" LPA Pom 13204 AZaM ——————p e Ayt bl 8 1.3 "8 1 1
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JN3 1989

- SUBJECT: Status of Personnel Protective Equipment as a RCRA

Waste

FROM: Sylvia K. Lowrénce, Director
Office of Solid Waste

702 Timothy Fields, Jr., Director
Emergency Response Division

This memo is in response to vour inquirv about our planned
"de minimis" sule and about the status of personnel protective
clothing and other debris in the interim.

The "de minimis" rule is intended to define levels of
contamination below which wastes are not hazardous. In concept,
this could apply to any type of material, including clothing and

debris. However, there could be some difficulty in applying

this approach to all of the materials of concern to you since
test methods needed to determine the level of contamination may
not be appropriate for all of the materials encountered. I have
asked the staff responsible for developing the rule to consider
this aspect of the "de minimis" determination as they proceed.

Until the time that a "de minimis® approach is available,
there are several options for dealing with contaminated clotning
and other similar debris. ‘ ,

Since clothing and the other materials of concern are‘not
considered solid wastes, they can be dealt with through the
"contained in®" policy. That is, if the hazardous contaminant
can be removed, the underlying material is no longer considered
to be a hazardousgs waste and its disposal is not restricted, As

“you noted in your memo, this may not be appropriate in all

situations, since it may generate large volumes of contaminated.
;insate which must be treated hefore disposal.

UNITED STATES ENVIRORRENTAL PROTECTION Anmury



Where it is impossible or impractical to remove the
contamination, the materials must be treated in accordance with
the applicable land disposal restriction (LDR) standards and
other applicable requirements of Subtitle C. If the waste is
one for which treatment standards have been set, the material
must be treated to the applicable LDR levels, or a treatability
variance must be granted. The determination of which option is
more appropriate will depend on the nature of the underlying
material and on the treatment methods available.

If the method of treatment necessary to meet the LDR
treatment standards is inappropriate for the material in
question, another method of treatment can be proposed through a
treatability variance. Since the underlying materials vary
greatly, it is not possible to give general guidance on what
methods of treatment are appropriate in these circumstances.
This decision must be madé on a case by case basis,

If the waste in question is a soft hammer waste, as is the -
case in the situation described in the Region ¥V memo which you
attached, then the soft hammer provisions described in the
August 17, 1988 Federal Register Notice on the First Third Final
Rule should be followed. You should note that, although cost
may be used to sone ::tent in determi—ing the practicability <7
treatment for soft hammer wastes, it is not a consideration in
determining treatment for wastes which have standards in effect.

Finally, you cite the empty container rule as relevant
here. While it is possible that the amount of hazardous waste
remaining in a container could exceed that contained in clothing
or other materials there is no "empty" rule for anything but
containers, and that concept would not apply to the situations
you have described.
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MEMORANDUM

SUBJECT RCRA Regulatory Status of Contaminated 'Gr‘ound'u.g.‘;

FROM: . Marcia E. wuu.ﬁ-.‘ Director a T4 ,
0ffice of Solid Wa':to. 4(1)‘&-“-: LJJL_.

TO: patrick Tobin, Director
Wasts Management Division, Region.IV

»
-

This is in response to your memorandum of September 18,
1986, regarding the regulatory status of ground vater
contaminated with hazardous waste leachate. To answer this
question, one first has to determine the status of ground
water. Under the regulations, ground water contained in thae
aquifer is not considarsd a solid waste, since it is not
“discarded” in the sense of being abandoned, recycied,
or inherently waste-like as those terms are defined in tha
regulations. See 40 CFR 26l.2(a}«(d). Thersfore, contami-

nated ground water cannot be considered a hazardous waste’

via the mixture rule (i.e., to have & hazardous vaste

mixture, & hazardous waste must be mixed with a solid waste;
sea 40 CFR 26L.3(a)(2¥(iv)). Nevertheless, ground water
contaminated with-hazardous waste leachate is still subject

to regulation since it contains a hasardous waste. Therefore
the treatment, storage,” ©r disposal of ground water contaminated
with hazardous waste leachate must de handled as if the

ground vater itself were hazardous since hazardoui vaste 1/

"leachate is subject t¢o regulation under Subtitle C of RCRA.™

However, if the ground water is treated such that it no
longer contains a hazardous waste, ths ground water would no
longer be subject to regulation under Subtitle C of RCRA.

1/ This memo more precisely explains the position on ground
=  water contamination presented in John Skinner's memo dated
Dacamber 26, 1984. .




- Taking this 1nterpretat1on arnl applying 1% to the ‘example
in your memorandum, the ground water .containing a listed
hazardous waste, once collected, is subject to regulation
under the hazardous waste regulationa. However, if as a
‘result of treatment, the ground water no longer contains the
hazardous waste leachate, the ground water would no longer be
subJect to the hazardous waste rulea. :

Your lettcr also ralses the question of trentment of
ground water within the context of corrective action. If the
corrective action 1s taken at an interim status facility in
compliance with a §3008(h) order, treatment can take place.
We are considering the posaidility of amending the regulations
to clarify the relationship betvween corrective action and -
the reconstruction ban (§270.72(e)). More broadly, the
Agency 1s currently examining the issue of whether permits
should be required for any corrective actions. We are also
developing rules for corrective action under RCRA $§3008(u).
Until this analysis is completed, 1f the corrective action
takes place at a permitted facllity, 1t can bc handled as a
permit modification.

' Please feel free to call Matt Straus, of my staff, if
you have any rurthor questions; his telephone number 13 475~
8551 (P1S).

cc: Hazardous Waste Division Directors,
' Regions I-III and V-X
Gene Lucero, OWPE
Lloyd Guerci, OWPE
Mark Greenwood, 0GC
Steve Silverman, 0OGC

T T
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