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Dear Mr. Nosenchuck:

Thank you for your letter requeating addxtional information
on the scope and applicability of the Area of Contamination (AOC)
- concept. Independent of your request, EPA racently completed -

.guidance on application of the AQOC concept during cleanupa
regulated under the Resocurce Conservation and Recovery Act (RCRA)
and other cleanups. . This guidance is attached.

As you requested, we have reviewed the June 11, 1992 letter
from Sylvia K. Lowrance to Douglas H. Green regarding application
of the AOC concept to routine earthmoving and grading activities.
The discussion in the June 11, 1992 letter continues to retlect
Agency policy on areas of contamination. .

The area of contamination concept ‘wag dilcusled in datail in
the preamble to the National Contingency Plan (55 ER 8758-8760,
March 8, 1990). Through the AOC concept, BEAAracognizqn-that
certain discrete areas of generally dispersed contamination may
be aquated to RCRA landfills. Just as movement of hazardous

- wastes within a landfill would not typically constitute a new act

~of treatment, storage or disposal for purposes of RCRA, movement
_ of media contaminated by hazardous wastes within an area of

contamination does not typically trigger RCRA requirsments. :
" While the area of contamination concept was first explained in
the CERCLA NCP, it is based on an interpratation of RCRA. It -
,appiies equally to RCRA corrective action sites and other
actions.

In most cases the AOC concept is applied in the contcxt ot a'
government overseen cleanup action, and delineation of ACCs are
"~ 'reviewed, overseen and approved as part of those actions. :
However, since tha AOC concept is an interpratation of current
. Federal statiitory and regulatory requirements, its application -
.outaide overseen cleanup actianl does not require oversight or
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advance approval at the Federal level. When the Aoc concept is
applied outside the context of an overseen cleanup action, EPA
encourages consultation with the appropriate agency and routinely
cautions individuals that mis-application of the AOC concept
could, potentially, result in substantial fines and penalties
associated with improper disposal of hazardous waste. EPA also
routinely cautions individuals that state standards may be more
stringent and may require oversight or advance approval of all
AOCB _

In your letter, you mention the specific concern that
individuals could store soils contaminated with hazardous wastes
in temporary piles anywhere within an overall area of
contamination while installing pipelines or foundation footings
and then replace the soil, *all with no RC!A.;egulatory
requirements or governmental oversight.” We.note that, while
movement of soil contaminated with hazardous.waste within an area
of contamination would not typically trigger RCRA, the AQC
concept in no way shields individuals from otherwise applicable
¢leanup requirements. For example, in many states discovery of
contaminated soils triggers reporting reguirements under the
state cleanup proegram. In these cases, if a state determined

that cleanup was warranted it could require management or removal -
of contaminated soils, independent of RCRA:. We believe that,
addressing potential cleanup needs for contaminated soils '
discovered during normal earthmoving and grading activities using
cleanup laws ia more appropriate than imposing the RCRA-
permitting process+on :heae activitiea

. Thank you for your concern regarding the AOC concept EPA
continues to believe that proper application of this concept will
support appropriate remedies and expedite cleanup processea, not
encourage avoidance of legitimate cleanup obligations.” For
additicnal information, your staff may wish to contact Elizabeth
McManus ‘or Hugh Davis, of my staff, at (703) 308- 8657 and (703)
308-8633, respectively. ' .

sincoraly yourl.
Michael Shapiro, Director

¢

office of Solid Waste:

Engloaure
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' SUBJECT: Use of the Area ot‘ Contammauon (AOC) Concept During RCRA Cleanups _

- FROM:
, Stephen D. Luftig, Dlrector
~ Office of Emergency and Remedml
Cliﬂ'ord, Director
YOffice of Site Remediation rcement
TO: " RCRA Branch Chiefs -

CERCLA Regional Managers

This memorandum confirms that, under current regulations, certain broad areas of
contamination (AOCs) may be considered RCRA landfills. Under certain conditions, hazardous
- wastes may be moved within such areas without triggering RCRA land disposal restrictions or

- minimum technology requirements. This memorandum also describes the distinctions between
the final Corrective Action Management Umt{CA.MU) regulations and the Area of -

Contamination (AQC) appmach. nd ewomges apptopmuuofboth options to expednte |
remedxal actions.

_ | Area.of Contamination Apprueh

_ The area of contamination concept was discussed in detail in the preamble to the National
Contingency Plan (55 ER 8758-8760, March 8, 1990). Ixi this discussion, EPA clarified that

- certain discrete areas of generally dispersed contamination (called “areas of contamination” or

- "AQCs") could be equated to a RCRA landfill and that movement of hazardous wastes within

:hosemuwomdnotbeeonnduedhnddisposdandwouldmtnimthzkculanddnsposal

restrictions. The NCP also discusses using the concept of "placement” to determine which

. requirements might apply within an AOC. The concept of "placement” is important because

plmmofhmdommmaludﬂnmommhudmmsmdmmw&
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which triggers the land disposal restrictions, and may trigger other RCRA requirements including
permitting (at a non-CERCLA site), closure and post-closure. In the NCP, EPA stated, _
"placement does not occur when waste is consolidated within an AOC, when it is treated in situ,
or when it is left in place.” Placement does occur, and additional RCRA requirements may be
triggered, when wastes are moved from one AOC to another (e.g., for consolidation) or when
waste is actively managed (e.g., treated ex situ) within or outside the AOC and returnéd to the
land. Additional information on when placement does and does not occur is provided in the
attached guidance document, Determining When Land Disposal Restrictions (LDRs) Are
Applicable to CERCLA Response Actions, OSWER Directive 9347.3-05FS, July 1989.

Although the AOC concept was initially discussed in the context of the CERCLA
program, it applies equally to RCRA ¢orrective action sites, cleanups under state law, and
voluntary cleanups'. For additional information on the AOC concept, see, for example, the
October 9, 1990 memorandum from Sylvia Lowrance to David Ullrich, "Replacement of
Contaminated Soil and Debris Treated under a Treatability Variance," the January 7, 1991 letter
from Don'Clay to Richard Stoll, and the June 11, 1952 letter &om Sylvm Lowrance to Douglas
Green(attached) : e

The interpretations of landfill, placement and the area of contamination concept discussed
in.the NCP preamble were reiterated by EPA:in the 1990 subpart S proposal (55 ER 30798, July
27, 1990). In the 1990 pro EPA termed AOCs at RCRA facilities "Corrective Action: .
Management Units” or "C s." Although the name was changed, from AOC to CAMU, the
CAMU concept discussed ifi the 1990"proposal was equivalent to the AOC concept (although, as
discussed below, the CAMU concept was broadened when the final CAMU rule was issued). In
response to great interest in the CAMU/AOC concept as discussed in the 1990 proposal, EPA
issued a fact sheet titled Use of the Corrective Action Management Unit Concept in August 1992
(attached). In the August, 1992 fact sheet, EPA further reiterated the AOC concept by explaining
that broad areas of contamination, including specific subunits?, could be considered landfills -

- under the RCRA regulations tnddiscmudqwiues which would o:glouldnotm“et

: ‘addmonalRCRAteqmnmmmhneondwdmmhm s
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The discussioss of the AOC-approaciyin the NCP pmmble, 1990 subpm S pmposal- and

t!ieAusust. lmmsheawmhmﬂeuBPA'smmpmmofmmworymd
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concept, we encourage them to coasult with the appropriste agency to sasure they implament the AOC concept
sppropristely. It should be noted that the agency responsible for determining that the AOC concept is being properly .
applied might not be the same as the sgency oversesing cléanup at & site. Additicaally, muyhmomm
MW&WMM«MW«&A&. _
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RCRA permit modification or a change under RCRA interim status.” -

2 .



under consideration at RCRA corrective action sites, Superfund sites and during other cleanup
actions involving the movement or consolidation of hazardous waste, or media and debns
contaminated with hazardous waste.

Relations.hip-of the AOC Concept to the Final CAMU Rules

On February 16, 1993, EPA published final Corrective Action Management Unit
regulations (58 FR 8658, February 16, 1993). The final CAMU rule differs from the AOC
approach in important respects. First, the CAMU regulations create a new type of RCRA unit - a
"Corrective Action Management Unit” or "CAMU." CAMUs are distinct from the type of units
listed in RCRA Section 3004(k)’. Second, only EPA and authorized states may choose to
designate CAMUs for management of remediation waste during RCRA corrective action and
other cleanups. Third, the CAMU regulations expanded the flexibility available for management
of remediation wastes beyond. that offered. by the AOC approach. Under the CAMU regulations,
certain activities which would normally be considered placement are allowed when carried out in
an agency-approved CAMU, including: remediation waste* may be removed from a CAMU and

replaced (before or after treatment) in the same or a different CAMU; remediation waste may be
consolidated into 8 CAMU before or after treatment; and, remediatign waste may be moved
(again, before or after treatment) between two or more CAMUs at the same facility.

WhﬂetheCAMUconceptcontainedintheﬁnalCAMUnneWashistoricaﬂyan
outgrowth of the AOC concept, it has a separate statutory and regulatory basis; therefore, it
supplements rather than supersedes the AOC concept. The AOC concept was not altered when
the final CAMU rules werepromulgaﬁedandttdounotdependontheexxstenceofthe CAMU
rule.

As you may be aWare, several pat.ﬁes c_hallenged the CAMU rule. The lawsuit has been
stayed pending promulgation of the final Hazardous Waste Identification Rule for contaminated
media ("HWIR-Media"). At the time the stay was issued, EPA stated that the HWIR-Media rule
was.expected to replace a substantial portion of the CAMU rule; however, as long as the CAMU
rule remains in effect, CAMUs may be used to fiacilitate protective remedies under RCRA,

CERCLA, and state cleanup authorities. If a CAMU is under consideration, we recommend you

takethefouomngsteps,maddiﬁontotheCAMUappmvdsupanumduWCFR§264552

‘RCMS@SM)W&MWM%MW&M».WWM
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CFR § 264.101 and RCRA section 3008(R). . For a given fiicility, remedistion wastes mey originate only from within the
facility boundary, MMMMMEWMWMJMV)wBM)hm
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1) explain the potential risks associated with CAMUs to facility owner/operators by informing
them that the CAMU rule has been challenged and that EPA may issue a proposal to withdraw it;

. 2) where possible, mitigate potential risks associated with CAMUs by, for example,
implementing a CAMU remedy within the shortest possible time frame; and 3) document all
CAMU decisions completely, emphasizing how the CAMU prov1des support for the best site-
specific remedy.

Continued Use of the AOC Chncept

Both AQCs and CAMUs can be used to exped.:te effective and protective remedial
actions; however, EPA encourages the use of the AOC concept in cases where the additional -
ﬂexﬂnhty provided in the final CAMU regulations is not needed. For example, the AOC concept
is particularly useful for consolidation of contiguous units or areas of contaminated soil. Using
the AOC concept, a RCRA facility owner/operator with a large contiguous area of soil
contamination could consolidate such soils into a single area or engineered unit within an AOC
without triggering the RCRA land dxsposa.l restrictions or minimum technology requirements.

Use of the AQC concept would not be affected by the pending litigation over CAMU or any.
«changes in the CAMU rule. In addition, please note, the AOC and CAMU concepts only address
thanagement of materials which would otherwise be subject to RCRA (i.e., hazardous wastes, or
media and debris contaminated with hazardous waste). RCRA regulated materials are a subset of
the materials managed during site cleanups. :

We know you will continue to use the AOC and CAMU concepts to support appropriate
remedies and to expedite cleanup processes. If you have any questions regarding the AOC or
CAMU concepts, please contact Elizabeth McManus, Hugh Davis or Robin Anderson at (703)
- 308-8657, (703) 308-8633, and (703) 603-8747, respectively.

attachments

cc:  Susan Bromm, OECA -
Elizabeth Cotsworth, OSW

. Larry Reed, OERR '
Jim Woolford, FFRRO

. Barbara Pace, OGC
George Wyeth, OGC.
Earl Salo, OGC
RCRA Regional Division Du'ectors
Superfund Regional Division Directors
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Dear Mr. DuBoff: - © T .
; : LY - P

. “In your lettar of Pebruary.9, 1994;.you.request
clarification of the Agency's interpretation. of ."active

uags Foatn LI

. management” in tha closing of waste management facilities

{(surface impoundments) that contain waste sludges meeting the
description of wasta types that became subject to ‘Subtitle C of
the Rasourcea Conservation and Recovery Act (RCRA) after the

. impoundments had been paermanently rancved from servicae. ‘

: séeks verification of a .sita-specific
casa described in the latter. - ' : .

In the spacific cagse of an impoundment which ‘stopped

receiving or generating any hazardous wastes prior to the vo-
affactive date of the newly identified characteristic or newly
identified listing, and the impoundibent is the final dispcsal :

site for the wastes, the unit-is not subject to regqulatien under E%?

40 CFR parts 264 or .265 (See 55 FR 33410, Ssptember 27, 1990 and

55 FR 46383,. Novembar 2, 1990). EHowevar, it should be noted that (\
inactive units that are locatad at facilities otherwise subject

to Subtitle ¢ interim status or permitting requirements are solid
waste nanagement units subject to corrsctive action requiremants
under scctgona 3008(h) and 3004(u) of RCRA.. Any trsatmant,

storage, or disposal of wastes (i.e., active panagement) in the

unit after the effective dats of the new listing or

characteristic could subject the unit and wastss to Subtitle C
control.

Section 3008 of RCRA prohibits the o{eration of hazardous
waste treatment, storage, or disposal facilities without a
permit. EPA interprets the term “disposal™ for purposas ¢f RCRA
Subtitle C ragulation to havs the same neaning as the term "land
disposal" as defined under section RCRA 3004(k). Therefaore,

. conducting any of the sctivitias that constitute "land disposal"

©f hazardeous wastias will subject the unit -to-subtitle C permitting
and land disposal restrictions. *Land disposal" occurs vhen

‘hazardous wastes are placed into a unit, inecluding when hazarcous

-
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wastes from ditterant units are consolidatod into one m-xit, or
reumoved and treated outside a unit and redeposited, or treated
within the unit in an incinerater, impoundmant, or tank and then
redeposited. "Land disposal® does not occur, for example, when
nazardous wastes are movad or consolidated within a unit, treated
in situ, or capped in place, or when non-hazardous solid vasta ia
added to the unit. As notaed in tha final rule vhich identifiea
wastewater treatment sludges from petroleum refining as hazardous
wvagtes (55 FR 46383, November-.2, 1990}, EPA doas .ot vi.w the cone
time removal of wastes during clesura as changing the status of
the~unit-with~respect—to-pernmitting, as long as thers has not .
been ongoing management of the waste in the impoundment. ' One«~-
time removals do "generate™ wasts, and this wasts must comply
with treatment standaxrds prior tao f.innl land dis_poul. .

LI N Y lr-.-.

‘It also should be noted that although tho mvnmt o: waste
within a unit would nokt censtitute land disposal under’RCRA 30CS
or 3004(k) (as described above), this activ m nncrany ba
dafined as "disposal™ under RCFA section 1004(3) and thus. h-
subject '.:o nm ssction 7003 cutho::itiu. S e ettt

-
."..-

nu.-.-ing clesun—.i.w-ph«. sludqu are oﬂ:nn nixed with a-
stabilizing material designed to stabilize tha sludge aither .
‘chsmically or .physically to provide sufficient bearing capacity
for the placemant of an impervious cap and to prevent migration
of any contaminants to groundwatar from a unit. Conducting
activities that constitutes hazardous waste "treatment® (including
in situ treatment) would subject the unit to parmit requiremants
as a haaazdous waste treatment: facility. .

Becausa "treatment® may ba occurring during activities
deaigned to stabilize the wastes prior to capping, Subtitle C
pernitting may ba triggered.  However, whether or not the
addition of matarial. to inmprove the load-beating ability of final
cover actually involves the physical or chemical stabilization -
{i.e., treatment) of RCRA hazardous waste is a site-specific -
determination. Tharafore, wva will farward your letter to Regicn
V and help the appropriate Regionmal staff obtain any add:.tional
hational guidancs they nay requiro

Sincarvely,

Lk
bavid Bussard, Pivector
Charactarization and Assessaent Division

- ce: David Fagan, OSW/PSPD, 5303w
Richard Witt, OoGC, 2355 .
¥ike Rikedy, Regicn V-

LN,

w
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SUBJECT: Use of the Corractive Action Management Unit (CAMU) .
Concspt :
© o TOs ‘Wasta Management Divhion Dirtctdrl, quinnl p x
co ' RCRA Branch Chiefs, Regions I -~ X
RCRA Regional Counsel, I=-X
FROM: - Sylvia Lowrancs, Di '

Office of Solid Wast

Adruce Diamond, Director -
of,f.i,cc of Waste Proqrm; !ngmmnt

. At thae rnhruu.-y 1992 Stabilization Conferance in Col.orado
Springs wve discussed the possibility of implesenting the -
corrective action managemant unit (CAMU) concept befors final
promulgation of the Subpart S requlations. At that time OSWER
made a commitment to provide further guidance to the Regions on
how to use existing RCRA redulations to achieve scme of the -

' remedial benefits of the CAMU. -The attached docu-nt, "Use of .

'_tn: di:mctivo Act'.:l.nn nnqmnt Unit coueopt prcvidcq that
gu ce.

X The CAMU rtimotgubputlhouamuhml-tnbc

. finalized by m 1992. The attached guidance, which was - '

© devele jointlx by OSWER and OGC, clarifiss the Agenci's legal .
authority for utilising a CAMU-lika approach before the CAMU rule
is finalized, and provides guidance on vhen and how to use the

. concept. ' The concept can be apgl:l,d dur final remediss, and

in the implementation of stabilization actions to reducs imminent -

threats and contain releasas. ‘the use of this
concapt vhenaver the succass at al opt:l.en at a

particulu tacility vill be nnhan«d : -

" 1f you have . questions rmrdim th- contant oz this
' -guidance, pluso call Dave Fagan at (zoz) 260-«91. s

.éca Lin rriodnn, 2]
+  Henzy Longest, CERR
Kathie Stein, OR
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BACKGROUND

Beginning in 1992,. EPA - begaa
impilementing a aew strategy o incresse the paca
of cleanup and to achieve positive environmestal
results at RCRA treatment, storags and disposal
facilities (TSDF1) requiring corrective’ action.
While comprehensive facility cleanup is still the.
long-term goal for the RCRA Corrective Actioa
Program, this new [njtiative’ emphssizes’ the
importance of stabilizing sites by conuou.ln;
releases and prevenun' the further spread of
contautinants. . .

At most RCRA facilities, stabilization oe
final remedial actions will iovolve excavation and | |
on-site management of contaminated soils, sludges
and ather wastes that are subject to the RCRA
Subtitle C hazardous waste reguistions. Ia thess -
situations, 3 number of issuce can arise regardiag
1he appiicability of cermin RCRA requirecineats,
and how thess requirenssats may affect the
remedial activities. Specifically, sxperiencs i the
.RCRA and CERCLA rudhl programs has

of remedies uader cossideration. - L

Rmpidngm:mhtnhduo!mm
RCRA requiremeats msy limit or constrais
" desirable remedies, inciuding stabilization
progiams, EPA is developing aa imporusat
re(uhwry concept, known ¢ 'the Corrective

Action Managemeat Unit (CAMU), to facilitate
effective and protective remedisl actions. This

mmmmmmmmswpms
corrective action regulations (33 FR 30798, July
27, l%thMSup«ﬁMwmwot

. the *ares of contamination,’ (n which broad aress’

of contaminatios, often including specific subunits,
are considered to be a single land disposal unit for .

CAMUs may be particularly useful for
specific remedial activities such & consolidation of

units or contaminaied surficlal soils, For eample,
a group of ualised [nactive lagocos that are

: pnndnuh.mdrdmummuﬁwnmm

be best remediated by removing and tresting ihe

- conceatrated wastas [z another unit, and excavating

the remaining low-coscestration costaminated

* solis tross undersesth e lagoons. . These soils

could: thea be comsolidated and piaced [nto a
and cost-efiective: single-capped uanit,

. prowctdve
thereby costroiliag further releases to
Froundwater

. In other situations sits remeiiations

- will require excavation of lsrge quantities of
. reiativaly low-level contaminated surfictal soibs. Ia |

thess cases & protective and cost-sffective remedy
muummmudmmlkhw
them

As proposed i the Subpart S rule, there
may be certaia types of situations in which
application of the CAMU coacept (35 FR 30842)
would de luppmydlu. In additicn, several .




factors (55 FR 30883) may be coasidered by
decision-makers in determining how CAMUs
wouid actuaily be designated at sites. Alhough
owner/operalors may propose 2 specific area as a
CAMU, it is the responsibility of EPA or the
authorized State t0 determine whether a CAMU is
necessary and appropeiste, and, if $0, (0 determine
the boundaries of the unit. -

The Subpart S regulations bave not yet
been finalized. However, although the CAMU
concept has been preseated only in proposed
regulations, existing regulatory authority may be
used to implement this type of approach in site
remediations and stabilizstion actions. The
Agency’s experieace with the RCRA and CERCLA
remedial programs indicates that the CAMU
concept could be applied immediatsly to grest
advantage at a significant sumber of RCRA
cleanup sites. This guidance is presented to clarily
the use of the CAMU concept prior to Onal
reguiations.

USE OF LANDFILL DESIGNATION FOR

- REMEDIAL PURPOSES
Specifically, certain contaminated sreas at

sites that require remediation, including groups of -

units in such aress, may be designated % 3
“landfill* under the curreat RCRA Iaodfill
definition (40 CFR § 260.10). Designsting such an
area of a factlity as a land#l] within the existing
regulatary framework can achieve remedial benefits
similar 10 those that would be obtained by using
CAMUSs under the Subpart S proposal. Prior to
the promuigation of fizsl CAMU rules, EPA
encourages the use of this approsch at
contaminated sites, where it can promots effective
and expeditious remedial solwtoms. EPA
. recommends that decisions on designating cortnin
of units s 2 landfill

discussion (S5 FR 130842) w defimag the °
wunma of the remedial uait. The Regicn ar
authorized State may aiso look 0 Superfund

gga;nu in the designation of AOCs (55 FR 8738

Designating an ares of contamination as 3
“landflll* wilf require that tbs unit comply with
ceruin RCRA requirements that are applicable to
landfills. The specific requirements that apply will
differ, depending on whether the land@ll is
considered t0 be: (1) an existing non-regulated
landfill, or (2) & regulated hazardous waste landflll
This disynction is determined by the regulatory.
Status of the units or areas that are included as
part of the lsndfill. The following discussion
explains further the requirements associated with
thess two types of landfills,

Existing Now-Reguiated Landfilly

Flgure 1 sbows an ares of contaminatios
at 2 facility that includes several iand-based solid
waste management units (SWMUs) that are not
regulated a8 hszardous wasts units under RCRA
(e-g. because all of the. disposal occurred defors
the RCRA hazardous wasts regulations went into
effiect). By designating this ares as 2 singie landfill,
EPA can spprove movemest 10d consolidation of
hazardous wastes and s0ils contaminated with
hazardous wagts withia the unit boundary, without
triggering the LDRs or MTRs. For example,
contaminated soils fa and sround SWMUs 1 and 2
could be congotidated into SWMU 3 and capped
withowt triggeriag LDR requirements.

This iaadfill would aot be subject to the
RCRA Part 264 or Part 265 design and operating
for hazardows waste lsndfills. This is
bocsuss the landflll wowid 0ot have received
hazardous wasts after November 19, 1980, (Ses 40
CFR § 270.1(c))- [a the absence of specific Part
264 or 245 requiremeats for such uaiw,
approprists ground water monitoring and closure
for the landfll can be determined by
EPA or the State as part of the cormctive action
remedial decision-making process. These
would bs besed ow 18 msemsment of
mmmm.-m%
sits hydrogeoiogy, expoture potsatial, N
factors. This stlows the reguiator further flexibility
in designing remedial solutions which sre effoctive
and protactive besed o8 actual sits conditions.

Theee - Dom-reguiated landfills would

. remain exsmpt from reguistion under Parus 254

mw.'mmwmm



become s reguisted uait (40 CFR §
270.1(c)) subject t0 the requiremess of
Subparts F (40 CFR § 264.90) and G (40

110). .

applicable to the treatmant uRit, and must
modify the permit or Part A to include
the new reatment unit. ‘

Similarly, residcals from trestmeat of

hazardous wastes that have bess removed

from the landflil and treatsd ix & Boa-

1942,

1 Hazsrdows westss tramsierred from the
‘sou-reguiated landfill 0 amother land-
baned unit would also have 0 mest LDR
standarde.,

Roguinted Landiille



* The umit bousdaries of the originsl
regulated units that wers specified on the
Part A or Part B application would have
to be redesignated to encompass ihe
entire new landfill unit, according to the
applicable procedures in 40 CFR
270,72, 270.41 or 270.42

° The landfill would have w0 comply with
applicabis Part 254 or 265

requirements
for laadfills, including the Subpart P
requirements -

witer moanitoring
and Subpart G closure and
requirements. Subpant F requiremeats
would pensrally involve installation of
additional ground water monitoring wells.

Conummsnmnomm-

. also require modifications o the closure
and post-ciosure plass K¢ the uait

MTRs would not secestarily apply to
newly designated reguisted landfills, lltlcodm.
regulated unit located within the landfill was not
subject 10 the MTRs (Le., the landflll was not dew
or expandisg after 1584), the landfill could be
considered by the Ageacy or authorized State t0 be
a redesignation of that existing unit, rather thaa a
" lateral expansion. As such, the landfill would not
be subject to the MTRs. Hmumm

unit encompassed by (he landflll was originaily
subject to MTRs, the eatire ares of the landfill
would be subject to MTRa
SUMMARY

Existing standards (e

FOR FURTHER INFORMATION
concerning the guidancs

contained [ this Gt sheet should dbe directed to

Dm&pcmwm ot Anne Prics (202)
2606128,
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Mr. Douglas H.- Gresnm

Piper & Mazbuxy - o
1200 Nineteanth Strset, N.W,
Washingten, D.C. -20036-2430

Dear Nr. Gresn:

. me Sy ’
"r-.vn-.-du'—-u--.n [

. Thank you for your 1.1::-2; of April 10, 1992 -rlqu.nati.n?
clarificaticon ¢f the Exvironmental Protectisn aq;uq'a (EFA‘s)
- interpretation of the applliéability ef cartain Rescurce

- Canservation angd Recaovery Act (RCRA) requirenants €6 “onad
excavation-type :.ctiv:ltgs. ) h ;

The particular sitnation which you presantad in your letter
invelves excavaticn of solls, such as trenching -operations for
pipelins installaticn, viere the ssils may be Ragardoeus by
characteristic, or miy contain listed hazardous vastes. Wis -
undargtand that your questions specifically relate to excavatiens

- being esnducted off public roadways or at othay simnilar locatiens
~ that ara not nNacessarily associatad with or azs , 02 a RCAM~
Tegulated trsntuant, storage. or dlsposal facility.

In the ile vhich you eit~4 in " lattar, the soils
from the axcavation or csnsitructi.:. sctivities. are tamporarily
neved within tha ares of contamination, and subsequently

" redepasited intso the szne exgavatsd astea. In these situations,
wa agres that such activity doas not constituta treatuent,
storags, oy dlaposal of a Razardous vasts under RCEA. The

. activity of plac vasts in the ground would not norazally meet
the ragulatory dsfinitions of "traataent” or “storage®" (40 CIR
260,10). -In addition, as yeu notad in your lattsr, movament
of wastas vithin an azei of contaninaticon doss net canstitutae .
"land ‘dispesal™ and thus does not trigger RCRA Bazardous wvaste

-digpesal regquivemsnts (53 8668, March 3, 1920). Thus, RCRA
‘rugquirements such as ‘land disposal rasstiictions would not apply.

With respect to gansrator raquirszents, as you indicated,
-3 hazazdous vaste “garerator* is one, by sita, who producas a
hazardaus wasts or £irst ¢auses ‘tha waste to be regulated as
hazardous (40 CFR 260.10). Ia the ¢iveunstances you dsscribed,
the axcavation does not "prodyca® the hazayrdous vaste, nor does
it subject the wasts ta hazardeus vasts rsgulaticn sincs, as.

) ivea od Aecreod Paser
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discugssed c.hoﬂ, thl activity yeu d«aib« is not 't:umm,

atorage,” oxr "“land digposzi® ¢f hum Vasts. Tharefors, ve '

agras that the activity is nct mnact to any generater
raqui.unmu.

, nnn lat me Jknow {f m have my zn:thu- qu“tiean
T9garding thls issus. .

- - pm——

sineu:nly' Yours, ‘
~z v
ﬂl 3 ni“ml’
ozfice cz uxu .
| m p.3
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MEMORANDUM

SUBJECT: LDR Applicability for Investigative Derived Waste

FROM: Carocline H. WehlingOWN
Attorney
Solid Waste and Emergency
Response Division (LE-1328)

TO: Steven C. Golian
Chief
Remedial Guidance Section (0S5-220)

This 1s in response to your request for guidance on
compliance with land disposal restrictions for investigative-
derived wastes which are temporarily stored in drums within an
ACC pending response selection. Specifically you have asked
whether a drum is in itself a RCRA "unit" such that, if waste is
removed from the drum, it must meet LDR requirements prior to
redeposition in the AOC.

I agree that, in certain circumstances, the placement of
hazardous waste from an AOC inte a drum within the AOC, followed
by replacement in the AQC would not constitute "land disposal"
for RCRA purposes., For RCRA regulatory purposes, "land disposal"”
is the placement of waste into a land disposal unit (such as an
AOC). Land disposal of hazardous wastes is subject to the
pretreatment requirements of the LDR program. Movement of
hazardous waste from a storage unit (such as a tank or container
storage area) into a land disposal unit constitutes "land
disposal" of hazardous waste.

As we have discussed, a drum is not in itself a RCRA unit,
See 40 C.F.R. 260.10 (definition of "hazardous waste management
unit"). However, drums and the land on which drums are placed
may constitute a RCRA storage unit, specifically a “"container
storage area”. Thus, if the drum storage you described inveolved
the placement of hazardous waste into drums within a separate
storage or treatment area, either on land within the AQCC or on a
pad, the removal of waste and replacement into the AOC could




2

constitute land disposal. ©On the other hand, EPA does not
generally consider drums placed within a landfill to form
"container storage areas". Thus, if waste is placed into drums
which remain within the AOC and which are not placed into a
separate storage or treatment area, such placement would not be
conaidered a unit distinct from the landfill itself. As a
result, removal of waste from the drums and redep091t10n within
the landfill would not cohstitute land disposal.

Please call me if you have any additional questions about
this. I can be reached at FTS 382-7720.

cc: Tina Kaneen, 0GC
Larry Starfield, 0OGC
George Wyeth, 0OGC
Vgphn Hollister, OERR
ave Fagan, OSW
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. OFFICE OF'
- ' SOLI0 WASTE AND SMEAGENSY ARSPONSE

Richard G. Stoll

Freedman, Lavy, Xroll & Simends
1050 Connacticut Ave. N.W.
Washington, D.C. 20036-5366

+

Dear Mr. Stoll,

This letter is in rvesponse to your inquizy dated Auguat 22,
1990 concerning the applicability of EPA’s “Superfund LDR
Guides." As you asserted, those interpretations of RCRA were
found in the 1990 NCP and other CERCLA d.oeumtl, but you asked .
whether those jnterpretations apply at all sites, regardless ot
. whether the cleanup activity is being conducted undex fndm:a].
CERCLA nuthorities.

Tha pzaambla to the 1990. NCP represants an official Agency-
wide position moncerning the interpretation of RCRA and othaer
statutes relevant to federally-mandated CERCLA cleanups (see 53
ER 51394, 51443-45 - (December- 21,1988) and S5 ER 8666, 8758-62
{March 8,1990)). The LDR Guicdes implement these interpretations
in more detail. These interpretations of RCRA would apply at
Superfund sites and at non—Superfund sites. Thereiorxe, in ‘
general, ths answer to your guestion about the applicability -of
the. LDR Guides and NCP interpretations is that they apply
wherever the cleanup involves a RERA waste. However, it is
conceivable that scme of the interpretations of RCRA developed to
apply tu federal CERCLA sites may not exactly match non~CERCLA

~circumstances becanss of diffarent statutory constraints er’
authorities. With that caveat, let me address the specific
issues and. quostions raised in your lettsr.

Pirst, your comments focus on the intarpratations of Area of
Contamination (AOC), "placement,” and the presumption of
entitlenent to treatability variances for contaminated soil and
debris. Your principal concern focused on whether the
interpretations offersd of thease issues in the NCP and LDR Guides
apply at all sites. The answu is yes. ‘

Second, you also quut:l.cmd whether the NCP interpratations
and the LDR Guides noted above apply equally where “a party may
want to move or treat contaminated soil and debris as past of a

Mnhqﬂhr
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RCRA corrective action, as parﬁ of a cleanup carrisd out under
State law, and/or as part of a voluntary clunup.“ The answer is
yas.

Third, you asked whether in sity treatment that is not
“placement™ at a CERCLA site 1s also not placement at a non~
CERCLA gite (site & in your letter). The angwer is yes.

Fourth, you question whether excavation and movement of
contaminated soll within a certain area would be "placement® at a
non~CERCLA site (site D), since you interprat it not to be
placament at a CERCLA site. The limited facts given in that
question do not allow us to unambiguously state whether there is
"slacemant® at either site, although as a general.rule the AOC
concept is operable at RCRA corzective action aites. It should
ha notad, howaver, that designation of an A0C ia a function
po:fo:mtd by'the regulating agency.

Fifth, you asked whather the preuumption in favor of -

* treatability variances and definition of appropriate alternative‘
treatment would be the same for a non—-CERCLA site (sitea C).  The -
answer is that any prasumption in favor of a trmatability
variance would be the same whether the site is a RCRA site or a-
federa)l or private party CBRCLA site. '

I hope that this rasponse meets your needs. If you need
additional information or clarification, plclse contact Steve

Golian at (703) 308~83640.
S c‘-r. Ye
o~

Don R. .
Asaigstant adn;nistrato:
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MEMORANDUM

SUBJECT: Replacement of Contaminated Scoil and Debris
Treated under a Treatability Variance

FROM: Sylvia K. Lowrance, Directng 1{ Tiﬁ/“‘—”‘"
Office of Solid Waste

TO: David Ullrich, Acting Director
Waste Management Division, Region V

This memorandum is in response to your correspondence of
April 25, 1990, in which you requested’guidance in relation to six
specific questions dealing generally with how the RCRA land
disposal restrictions may affect certain remedial situations. We
apologize for the delay in responding to your request; however, it
was necessary for us to insure consensus at Headquarters in order:
to address the gquestions you have posed. We offer the following
response to those six questions:

1. Q: Can soill and debris which has been treated in a tank
within the area of contamination {(ACC) in accordance
with a treatability variance be replaced within the area
of contamination without meeting any additional 40 CFR
Part 264 requirements? '

A: If contaminated soil and debris is treated to meet
standards specified in a treatability variance that has
been approved by the Agency, the treated soil/debris may
then be placed in any treatment, storage or disposal
unit that is in compliance with RCRA Subtitle C. This
could include an "area of contamination” (i.e., a RCRA
land£ill) that has been designated by the Regional
Administrator for the purpose of remediating the
facility or site. Thus, as a regulatory matter, there
would be no real distinction between soil/debris that is
treated to the standard(s) set in the treatability

- -yariance and then placed in another unit, as opposed to
"pure" hazardous wastes that are treated to the
. applicable Part 268 standards, and placed in another
unit, except as discussed in the response to Question #5
{concerning contaminated media which no longer contains
any waste).

By stating in your quéStion that the treated wastes
are to be redeposited into the AQC, we assume there is an



implied question as to what design and operating
standards would then be applicable to the AOC itself,
This is discussed in our response to question #6, below.

Has the policy set forth on Page 5.12 of the document

Ioplementing the Land Disposal Restrictions, October
1989, been revised?

This policy has not heen revised. The policy states
that once an owner/operator receives a treatability
variance, completes treatment, and has a treatment
residual to be land disposed, the residue can be
directed to any permitted or interim status unit.

For the purpose of land disposal, is the residue of soil
treated under a treatability variance to be
distinguished from the residue of waste treated
according to treatment standards?

No. See response to Question 1, above.

For the purpose of land disposal, is the residue of soil
treated under a treatability variance in -a tank within
the -area of contamination to be distinguished from the
residue of soll treated under a treatability variance in
a tank outside of the area of contamination?

No. The location of the tank in relation to the "area
of contamination” would not create a distinction as to
how or where the treatment residuals could be land
disposed. This assumes, of c¢ourse, that the wastes have
been treated to the standards specified in the
treatability variance. A tank cannot be considered a
part of the AOC (landfill), regardless of where it is
‘physically located; thus, its location would have no
“bearing on the standards that would apply to management
of the contaminated soils (or other hazardous wastes,
for that matter) after they have been treated in the
tank. ' '

Is a treatability variance for soil and debris to be
considered in effect a delisting? Do the principles of
the "contained in" policy for the treatment of

. contaminated ground water have any applicability to the
- treatment of contaminated soil and debris?

A treatability variante for soil/debris does not have
the effect of a delisting approved for the waste. The
treated residuals typically will still contain hazardous
wastes, and thus must be managed as such. In contrast,
when wastes are delisted they are generally no longer
subject to Subtitle C regulation.

The “"contained in" policy applies to ground water



and other contaminated media such as soll which are
contaminated with listed hazardous wastes. Thus, if
ground water or soil are treated such that
concentrations of the listed wastes are at or below
health based levels, the ground water or soil

would no longer "contain" the hazardous wastes, and
would therefore be no longer subject to Subtitle C
regulation.

6. Q: If an AQC can be considered a RCRA unit for the purpose
of closure, would an AOC ever be considered equivalent
to a RCRA compliant unit for the purpose of disposal?
(See page 6 of OSWER Directive 9234.2-04FS RCRA ARARS:
Eocus on Closure Requirements.) '

A: ° As outlined in the cited ARARs manual, the AOC is a
concept which can be applied in the context of
remediation under CERCLA response actions or RCRA
corrective actions. It is in many ways analogous to
situations where two or more regulated surface
impoundments would be treated as one unit in the context
of closure of the impoundments

When applied in the context of RCRA corrective
actions or CERCLA remedial actions, the AOC concept
would allow the Regional Administrator to designate a
broadly contaminated contiguous area to be a RCRA "unit"
(i.e., a landfill) for the purpose of implementing the
remedy. In an existing landfill, the movement or
consolidation of hazardous wastes within the
designated area would not by itself trigger Subtitle C
requirements {(including the land disposal restrictions
and the RCRA minimum technology requirements) since that
movement or consolidation does not constitute
"disposal" for Subtitle C purposes. If, however, wastes
are excavated from the designated area, treated in
another unit, and subsequently redeposited into the same
area or unit, disposal has occurred, and the landfill
would have to comply with applicable Part 264 or 265
requirements, including the LDRs, MTRsS, closure standards
(264.310), and the ground water monitoring requirements
of Subpart F, Part 264 or 265.

. The proposed Subpart S corrective action rule
- eprEins the AOC (described therein as the "corrective
action management unit") concept in more detail.
However, if you have more specific questions or issues
regarding AOCs, we will be glad to work with you or your
staff to resolve them.’

If there are any questions on the above responses to your
questions, please contact Dave Fagan (FTS 382-4497) or Judy
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

September 5, 1990

Richard G. Stoll

Freedman, Levy, Kroll & Simonds -
Washington Square

1050 Connecticut Ave., N.W.
Washington, D.C. 20036-5366

Dear Mr. Stoll:

This is in response to your request for confirmation that certain activities do not require a
hazardous waste management permit under the Resource Conservation and Recovery Act
("RCRA"). Specifically, you have asked whether movement of hazardous waste that does
not constitute "land disposal” would nonetheless require a hazardous waste disposal
permit. It would not. '

~ Section 3005 of RCRA prohibits the operation of a hazardous waste treatment, storage or
disposal facility without a permit. EPA has interpreted the term "disposal” for purposes of
RCRA Subtitle C regulation to have the same meaning as the term "land disposal" as
defined under Section 3004(k). 53 Fed. Reg. 51444 (December 21, 1988) (defining
"treatment", "storage" and "disposal” under Subtitle C of RCRA); 55 Fed. Reg. 8759,
8760 (March 8, 1990). Moreover, EPA has interpreted "land disposal” under Section
3004 (k) to include movement of hazardous waste into a unit, but not movement within
the unit. 55 Fed. Reg. 8759, 8760 (March 8, 1990). As a, result, movement of hazardous
waste within a land disposal unit --- for instance, the transfer of waste from one part of a
hazardous waste disposal unit to another part of that unit --- would not constitute
"disposal” under Section 3005 and thus would not require a permit. See 55 Fed. Reg.
8760 (March 8, 1990) (earthmoving operations within a land disposal unit would not be
subject to Subtitle C disposal requirements or permitting).

Note, however, that if such transfer were associated with land treatment activities, the unit
may be subject to permit requirements as a hazardous waste treatment facility. In

addition, the movement of waste within a unit would generally constitute "disposal" as
defined under Section 1004(3) and thus be subject to Section 7003 authorities.

If you have further questions about this issue please feel free to contact me or Carrie
Wehling of my staff.

hitp://yosemite.epa.gov/osw/rcra.nsf/Documents/956D3A71EFEE159BB525661 1006BAF77 2/25/99
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Sincerely,

Lisa K. Friedman

Associate General Counsel
Solid Waste and Emergency
Response Division (LE-132S)

LAW OFFICES
FREEDMAN, LEVY, KROLL & SIMONDS

July 10, 1990

Lisa K. Friedman, Esq.
Associate General Counsel
U.S. EPA

LE-1328

Room 503, West Tower
401 M Street, S.W.
Washington, D. C. 20460

Dear Lisa:

I am seeking your confirmation that certain types of hazardous waste movement will not
trigger the need for a disposal permit under RCRA. If you agree with my analysis and
conclusions, I ask that you please send me a letter stating this.

EPA has recently explained in some detail how to determine whether various types of
activities constitute "placement” for purposes of triggering land disposal restrictions
(LDRs) under RCRA. EPA's interpretations may be found in (1) OSWER Directive
9347.3-05FS, July 1989, also known as "Superfund LDR Guide #5;" (2) the proposed
NCP preamble of December 21, 1988, particularly at 53 Fed. Reg. 51444, and (3) the
final NCP preamble of March 8, 1990, particularly at 55 Fed. Reg. 8758-60.

In these documents, the concept of "placement” within or outside an "Area of
contamination” (AOC) is pivotal. Essentially, EPA has stated that the act of moving
hazardous wastes within a single AOC will not be considered "placement” that triggers

LDRs (unless such movement also includes placing the waste in a separate unit such as
incinerator or tank within the AOC).

http://yosemite.epa.gov/osw/rcra.nsf/Documents/956D3A71EFEE159B85256611006BAF77 2/25/99
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While these documents deal with placement in the LDR context, they do not generally
address the equally important issue of whether certain activity triggers the need for a
permit under RCRA. Based upon my review of the statute, EPA regulations, and various
EPA preamble statements, I have the following conclusion: any moving of hazardous
waste not placement for purposes of triggering LDRs similarly trigger the need fora
RCRA disposal permit. My analysis follows.

First, RCRA §1004(3) defines "disposal” quite broadly, and goes well beyond active
"placement” to include passive leaking, leaching, etc. The statutory requirement to obtain
a permit, however, is not triggered merely by any such disposal. Rather RCRA §3005(a)
requires only that disposal facilities have permits. See first sentence of §3005(a).

The statute does not define the term "disposal facility." EPA's regulations, however, have
defined this term consistently since 1980: ‘

Disposal facility means a facility or part of a facility at which hazardous waste is
intentionally placed into or on any land or water, and at which waste will remain
after closure.

40 CFR 260.10 (emphasis added),

Even at this early stage of the analysis, one can detect the basis for my conclusion.
"Placement" of waste is a key to the definition of a disposal facility, and a disposal
facility is necessary to trigger the requirement for a disposal permit.

Recent EPA discussions provide strong support for this conclusion, In the final "first
third" LDR preamble, EPA made the following statement in responding to a comment:

Thus, only facilities where hazardous waste is intentionally placed into land or
water after November 19, 1980 require a RCRA disposal permit.

53 Fed. Reg. 31149, cols. 1-2, August 17, 1988 (emphasis added).

This statement may still beg the question whether EPA defines "placed" (or "placement")
in the same way for both LDR-triggering and disposal permit-triggering purposes. In the
final NCP preamble of March 8, 1990, however, EPA moves clearly in this direction:

Under RCRA section 1004(3), the term "disposal" is very broadly defined and
includes any "discharge, deposit, injection, dumping, spilling, leaking, or placing"
of waste into or any land or water. Thus, "disposal" (in a statutory, rather than the
regulatory subtitle C meaning of the term) would include virtually any movement of
waste, whether within a unit or across a unit boundary. In fact, the RCRA definition
of "disposal” has been interpreted by numerous courts to include passive leaking,
whore no active management is involved (see, e.g., U.S. v. Waste Industries. Inc. .

http://yosemite.epa.gov/osw/rcra.nsf/Documents/956D3A71 EFEE159B85256611006BAF77 2/25/99
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734 F.2d.159 (4th Cir. 1984)). However, Congress did not use the term "disposal”
as its trigger for the RCRA land disposal restrictions, but instead specifically
defined the new, and more narrow, term "land disposal” in section 3004(k). The
broader "disposal” language continues to be applicable to RCRA provisions other
than those in subtitle C. such as section 7003.

55 Fed. Reg. 8759, emphasis added.

In this passage, EPA makes quite clear that the broad definition of disposal in RCRA
§1004(3) not only is inapplicable to LDRs but also is inapplicable throughout the entirety
of Subtitle C. Instead, EPA relies on the term "placement" as it appears in RCRA §3004
(k) to define disposal for all purposes throughout Subtitle C. 55 Fed. Reg. 8759, col. 2.

If there were any further doubt about the linkage of the concept of "placement” in the
LDR context and the concept of "placed" in the permit context, EPA appears to have
resolved it in an example in the same preamble. After noting that certain movement of
wastes within a unit would not be placement that triggers LDRs, EPA says that the
requirement to obtain a RCRA permit would similarly not apply. 55 Fed. Reg. 8759-60.

I submit that all this points to only one logical conclusion: when one appropriately
determines that a particular act is not placement for LDR purposes, such act will therefore
not trigger the need for a disposal permit under RCRA.

I ask that you please confirm in writing the validity of my conclusion. I look forward to
hearing from you.

Very truly yours,

Richard G. Stoll

FaxBack # 11950

http://yosemite.epa.gov/osw/rcra.nsf/Documents/956D3A71EFEE159B8525661 1006BAF77 2/25/99
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reqmrements. Rather, given the need to
ensure finality of remedy selection in
‘orderto achieve expeditious cleanup of
sites, and given the Jength of time often
‘required to design. negotiate, and
implement remedial actions, EPA
believes that this is the most reasonable
interpretation of the statute.

As EPA discusses ebsewhese in this
preamble, one variation to this policy
occuss when a compozent of the remedy
was not identified when-the ROD is
signed. In that situation, EPA will
comply with ARARSs in effect when that
component is identified (e.g...during
remedial design), which could include
requirements promulgated both bsfore
and after the ROD was szgned. EPA
notes that newly promulgated or
modified requirements may directly
apply or be more relevaatand
appropna:e to ce.nham Tocations, actions

and. thus, may be potential ARARs for
Mtuze responses.

*: is important to note that a policy of
freezing ARARs at the time of the ROD
signing will not sacrifice protection of
human health and the environment.

" because the remedy will be reviewed for
_.protectiveness every five years,” -

" considering new or

.equirements at that poiot. or more

* frequently, if there is reason to believe

accomplishment of remedies duly
selected under CERCLA and the NCP.

I
determine whether a waste exhibits a 3‘
charac:enstic or can use best

Aot

.and thas is appropriate for inch

§ 300.430(F}{1}{ii)}(B) of the final NC?
“This will afford both the public and
implementing agencies greater clarity as
to when and how requirements must be
considered during CERCLA responses,

hoth !e " ", r‘ -
knowlzdge of the hazard charac(ensuc
in light of the materials or process
M

The preamble also discussed when a

.and thus will atiow the CERCLA CERCLA action constitutes “land
program to carry-out selected i 1" defined as pi t into a
with greater certainty and efficiency. Of land disposal unit under section 3004{k)
course, off-site CERCLA remedial of RCRA, which triggers several
actions are subject to the substantive significant requirements, including

and procedural requirements of RCRA land disposal restrictions {(LDRs)

applicable federal, state. and Jocal laws
at the time of off-site treatment. storage
or disposal.

Final rule: EPA is adding the
following language to the rule at
§ 300.430(f)(2){(i)(B):

{B] On-site remedisl sctions selected ina
ROD mmst attain those ARARS that are
identified at the time of ROD signature or

_provide grounds for invoking @ waiver under
§ 30&430!%7[!!)(@133 o

(7] R
modified after ROD a.igname must be

or

. attained (or warved.) only wben delemuned

ta be ap ppTop
and nocessary !o emure lhll!heumedyis
protective of human heaith and the
environment.

(2] Cammponents of the rentedy not
described in the ROD must attain {or waive}
requirements that are identified as applicable

that the remedy is no longer p ar rel and appropriate at the time the
of health and environment. amendmem tg the ROD or the explanation of
‘In response to the specific [’ iffe g the
received, EPA notes that mdﬂe;:a this component is signed.
licy, EPA does not intend that a -
f:u:egy must be modified salely to Name: szﬂmbﬂny of RCRA
requiremen
auaina nev:rl{;r::'nlgabd x md:fteed Proposed rule: The pmamble tothe
madified if neceasary to protect human ~ -Proposed rule discussed when RCRA
health and the environment: newly subtitle C requirements will be
promulgated or modified requi for site {53 FR

contribute to that evalzation of
protectiveness. For example, a new

51443) It described the pi isites for
“applicability” et length which are that

and closure requirements (when a unit is
closed). It equated an ares of

ination {AOC), isting of
continuous contamination of varying
amounts and types at a CERCLA site, to
a single RCRA land disposal unit, and
stated that movement within the unit
does riot constitute placement. It also
stated that placement occurs when
waste is redeposited after treatment in a
separate unit [e.g. incinerator or tank),
or when waste is moved from ane AOC
to another. Placement does not accur
when waste is consolidated within an
AQC, when it is treated in sits, or when
it is left in place.

to ts: EPA received

many comments on its discussion of
when RCRA requirements can be
applicable to CERCLA response actions.
On the issue of compliance with RCRA
in general most of these commenters
argued that RCRA requu-emems zrs no\
intended for site cl
such compliance will result in delays
and that RCRA requirements are often
unnecessary to protect human health
and the environment at CERCLA sites.
Other commenters argued, however,
that EPA is trying to avoid compliance
with RCRA requments. Mnst of the
d on when
LDRs are apphmble to CERCLA actions
and on EPA’s discussion of what actions

requirement for a chemical at a site may (1) The waste must be a listed or
indicate that the cleanup level i istic RCRA k us waste

for the chemical correspands to a can: an

x::k o? 10'?::113:‘;&11 0% aso ¢ . cer occurred after the effecuve date of the

" originally ht. The or; dy RCRA requirements under consideration
would then have to be modified b (for ple, b the activity at the

it would result in exposures outside the
acceptable risk range that generally
defines what is protective.

This palicy that pewly p Jgated or

iated with diation trigger
LDRs.

Some commenters opposed EPA's

mterpretanon of “land disposal™ or

CERCLA site 2
ds 1 s dof

2 p d by
The,u ble explained how EPA will

modified requirements should be
idered during protectf
reviews of the remedy, but should not
require a reopening of the ROD during
implementation every time a new state
or federal standard is pmmn]gated 4
in the .

to the pmposed rule (53 FR at 51440} bat
not in the rule section itself, For the. -
reasons outlined above. EPA believes
that this concept is critical to the
‘expeditious and ccst-effective

determine when a waste at a CERCLA
site is a listed RCRA hazardous waste.
It noted that it is often necessary to
know the origin of the waste to
determine whether it s 2 listed waste
and that, if such docurnentation is

t" as too lenient, believing
that EPA, is trying te avoid compliance
with RCRA laws, particularly LDRs,
These commenters argued that LDRs
should be applicable when hazardous
wastes are managed, excavated, or
moved in any way. One argued that
ARARs waivers are available to addresz
situations when the LDR levels cannot
be achieved and should be nsed as

lackmg. the lead ag may it
* is not a listed waste. -
The preambie discnssed how EPA mll

determine that &8 wasteisa. .. .,
characteristic ha_~~nus waste under
RCRA. It stated that EPA can test to

y, rather thag trying to
narrowly define the tniverse of ARARs
to avoid waivers, This commenter was
also concemed with EPA's use of the
term “unfxt. ca.llmg it 20 magpropna

or Sup it
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will allow the excavation and
‘redeposition of waste within very large
greas without ever meeting RCRA
design and operating standards and -
LDR. One commenter asserted that EPA
concerns on LDRs stem from an
unjustifiable belief that LDR cleanup
levels cannot be achieved. .
Other commenters believed that the
definition of “placement” should
-provide more flexibility. One asserted
_that repl of treated resid
the proximate area should not constitute
placement. The commenter argued that
.Congress intended to address,
preventively or prospectively, the
original act of disposal, and that an
innocent government o: public entity
should not be required to assume the
entire environmental 1 ibility of

environmentally sound and less cost-
effective solutions, particularly if LDRs
are triggered. Another recommended
that EPA should allow consolidation of
small volumes of waste anywhere on-
site, for purposes of storage or
treatment, without triggering otherwise
applicable RCRA standards, Another |
commenter requested clarification that
consolidation within a unit included
normal earthmoving and grading

Isin -operations,

1. Actions constituting land disposal,

. EPA disagrees with commenters who

considered EPA's interpretation of the
definition of “Jand disposal” under .
RCRA section 3004(k) to be too narrow,
These commenters argued that any
movement of waste should be .
dered “pl " of waste, and -

the original disposers. The commenter
also argued that establishing that
replacement of treated waste triggers
LDRs will be a serious disincentive to
treating wastes. Some commenters
argued that LDRs should not be relevant
and appropriate where the CERCLA
waste to be disposed on land is merely
similar in composition to RCRA banned
waste.
Other commenters argued that LDRs
.are inappropriate for CERCLA remedial
actions. They noted an inherent conflict
between LDRs, which require treatment
to BDAT levels, and the CERCLA
process, and claimed that LDRs will
supplant CERCLA's “carefully
articulated and balanced approach to
dv selection.” C

thus “land disposal” under RCRA
section 3004(k).

* The definition of “land disposal” is
central to determining whether the
RCRA LDRs are applicable to a
bazardous waste which is being
managed as part of a CERCLA response
action. or RCRA closure or corrective
action. The term “land disposal" is
defined under RCRA section 3004(k) as
including, but not limited to, “any
placement of such hazardous waste in a
landfill, surface impoundment, waste
pile, injection well, land treatment
facility, salt dome formation, salt bed
formation, or underground mine or
cave.” The terms "landfill", “surface
impoundment,” and the others, refer to

asserted that compliance with LDRs will
tal mreblome b

pecific types of units defined under
RCRA ‘r‘egulaﬁons. Thus, Congress

create tech of

differences between CERCLA wastes
and those evaluated for LDRs. The
solutions recongmeqeieg by !hfse

P y on
narrowing or eliminating RCRA |
f,," bility, but Abll; ded ; i

or creating treatability groups for
CERCLA-type waste and seeking
legislative waivers from LDRs, e.g.. a
waiver from LDRs for Superfund actions
at NPL sites. .

One commenter believed that the
concept of “unit” is not readily
transferable to CERCLA sites due to the
age and former uses of many of the site ",
undergoing remediation. Given the
ranaifications of LDRs, the commenter
argued, it may be more reasonable to
‘create a presumption of treating the

defined the scnpefof the LDR
of hazard

directed at already-disposed waste
within a land disposal unit. See 51 FR

- 40577 (Nov. 7, 1986). Moreover,

interpreting section 3004{k) to requife
application of the LDRs to any
movement of waste could be.difficult to
implement and could interfere with
necegsary operations at an operating
RCRA facility. For instance, when
hazardous waste is disposed of in a land
disposal unit at an operating RCRA
facility, there may well be some
“movement” of the waste aiready in the
unit: Under the commenters’ approach,
such movement without pretreatment of
the moved waste could be in violation of
the LDRs. Thus, under the commenters'

* interpretation, virtually no operational

activities could oceur at any RCRA land
disposal unit containing hazardous
waste without pretreatment of any
waste disturbed by the operation:
clearly an infeasible approach.

EPA also believes that this
interpretation of section 3004(k) is
supported by the legislative history for
this provision {see 129 Cong. Rec. H8139
(Oct. 6. 1983)(statement of Rep. Breaux)).
and by the Congressional choice to
define “land disposal” more narrowly
for purposes of application of the LDRs
than the already-existing term
“disposal”, which has a much broader

- meaning under RCRA. Under RCRA

section 1004(3), the term “disposal" is
very broadly defined and includes any
“discharge, deposit, injection, dumping,
spilling, leaking, or placing” of waste
into or on any land or water. Thus, ’
“disposal” (in a statutory, rather than
the latory subtitle C meaning of the

program as the pl

waste in a land disposal unit, as those
units are defined under RCRA
regulations. . .

EPA has consistently interpreted the
phrase “placement * * * in" one of
these-land disposal units to mean the
placement of hazardous wastes into one
of these units, not the movement of
waste within a unit. See e.g., 51 FR 40577
{Nov. 7, 1986) and 54 FR 41566-67
{October 10, 1988){supp! 1
proposal of possible alternative -
ntar tions of “land disposal"). EPA
beli that its i tion that the

“placement * * * inﬁllanguage refersto

a transfer of waste into a unit (rather
than simply any movement of waste) is
not only consistent with a

term) would include virtually any
movement of waste, whether within a
unit or across a unit boundary. In fact,
the RCRA definition of “disposal” has
been interpreted by numerous courts to
include passive leaking, where no active -
management is involved (see, e.g. U.S.
v. Waste Industries, Inc., 734 F.2d 158
(4th Cir. 1984)). However, Congress did
not use the term “disposal” as its trigger
for the RCRA land disposal restrictions,
but instead specifically defined the aew,
and more narrow, term “land disposal”
in section 3004(k). The broader y
“digposal" } h tobe
licable to RCRA provi other
than those in subtitle C, such as section

- 7003. Thus, for the reasons outlined

Some

entire site as one “unit,” even if straightforward reading of section above, EPA believes that the existing

remediation includes a series of 3004(k), but also with the Congressi interp on, that movement of waste

operable units. : . purpose behind the LDRs. The central ~ within 2 unit does not constitute “land
ts were don’ of Congress in establishing the posal” for purposes of application of

EPA's statements on consolidating LDR program was to reduce or eliminate  the RCRA LDRs, is reasonable.

waste. One stated that consolidation of  the practice of disposing of untreated With respect to the commenter who

small amounts of waste across units hazardous waste at RCRA hazardous asked whether normal earthmoving and

should not be cunsidered placement,
" because that will lead to less

waste facilities. The primary aim of
Cougress was prospective rather than

grading operations within a land
disposal unit copstitute “placement into
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the unit”, under EPA's interpretation of
RCRA section 3004(k), such activity
would not be "placement into the unit”
and thus the RCRA LDRs and other
subtitle C disposal requirements would
not be applicable {(nor would the

- requirement to obtain & permit under
RCRA or mmimum technology
requirements in RCRA section 3004{0)
apply). ) .

Given this interpretation of section
3004(k), EPA does aot believe that it is
necessary to invoke ARAR waivers of
LDRs for any movement of weste within
a unit, which was the aiternative
suggested by the commenters. Nor does
EPA believe that the widespread use of
such waivers would be practical or
desi:]'able. 54 FR 41566-68 {October 10,
1989).

EPA also does not fully agree with the
commenters who argued that the RCRA
concept of “unit” does not apply to
CERCLA sites, The commenters who
criticized the application of the RCRA
“unit" to the CERCLA area of .

.contamination for purposes of section
3004(k) believed it to be either too
broad. allowing large areas tc escape
the LDRs. or foo narrow, not allowing
entire CERCLA sites to be considered a
single “unit”, In contrast to hazardous
waste-management units at a RCRA
facility, CERCLA sites often do not
involve discrete waste management
units, but rather involve land areas.on
or in which thers can be widespread
areas of generally dispersed
contamination. Thus, determining the
boundaries of the RCRA land disposal
“unit,” for which section 3004(k} would
require application of the LDRs at these
sites, i§ not always self-evident.

" EPA generally equates the CERCLA

. area of contamination with & single
RCRA land-based unit, osually 2

.- landfill, 54 FR 41444 {December 21,
1988). The reason for this is that the

" RCRA regulatory definition of “landfill”
is generaily defined to meanaland
disposal unit which does not meet the

" definition of any other land disposal -
* " unit, and thus is « general “catchall*
_ regulatory definition for jand disposal
" units, As a result, a RCRA “landRII™
' " could include a non-discrete land area
on or in which there is generally
dispersed contamination. Thus, EPA
believes that it is appropriate generally
to consider CERCLA greasof A -
contamination as a-single RCRA land-
based unit. or "landfill”, However, since
the definition of “Jandfill" would not
. include discrete, widely separated areas
of contamination, the RCRA “unit”
would niot always encompass #n entire
CERCLA site. ’ ‘ .

' "Waste consolidstion from different ¢

units or AQCs at a CERCLA gite are

subject to any applicable RCRA
requirements regardless of the volume of
the waste or the purpose of the

consolidation. Thug, EPA disagrees with |

those commenters that asserted that
small volumes of hgzardous waste at a
CERCLA site can be consclidated
anywhere on-gite for storage or
treatment purposes without
consideration of any applicable RCRA

. tequirements, Such reqoirements may,

Jhowever, be subject to ARAR waivers in
appropriate circumstances. .

The remaining comments received
with respect o EPA's interpretation of
section 3004(k) discussed the
achievability of LDR cleanup levels,
questioned the appropriateness of
applying the LDRs to remediai actions,
and requested more flexibility regarding
the LDRs, These comments were the
basis for EPA's supplemental notice and
proposed reinterpretation of section
3004{k), which is discussed below.

In light of the pumerous comments
received on the interpretation of “land
disposal™ in RCRA section 3004(k), as it
relates to removal, treatment, and
redeposition of hazardous wastes
generated by CERCLA and RCRA
remedial and other activities, and in
view of the important policy decisions
that RCRA LDRs pose for the CERCLA
and RCRA programs, EPA decided to
separately and more fully discuss the
issue, the interpretation outlined in the
proposed NCP, and possible elternative
interpretations of “land disposal”.In s
supplemental notice to the proposed
NCP (54 FR 41568 (Oct. 10, 1839)), EPA
outlined several'technical, policy. and
legal issues concerning LDR
epplicability to removal, freatment, and
redeposition of kazardous wastes, and
requesied comment on two alternative
interpretations-of “]and dispesal™, The
first alternative would allow the
excavation and replacement of
previously disposed hazardous wastes
in the same anit or area of :
<contamination; since the same wastes
would remain in the seme unit, this
activity would not constitute “land
disposal”. Under the second alternative,
bazardous wastes could be-excavated
and redeposited either within the
original unit or area of contamination, or
elsewhere at the site in a new or :
existing unit. These interpretations

" would allow greater flexibility in

remedial decision-making, in the context
of both CERCLA actions and RCRA
corrective actions and closures.

On November § and 7, 1889, EPA held

a forum on contaminated soiland .- - . “Accordingly,
i+ weatability variance from LDR

groundwater [“Contaminated Media

Forum was attended by representatives
from EPA, states, environmental groups, “§
Congress, and the regulated community, *
A summary of the concerns raised and -,
suggested solutions appears in the

public docket for this rulemaking.

2. Selection of LDR trectment
stendards. Upon further examination, .
EPA believes that many of the problems
discussed in the supplemental notice,
and raised by commenters, result from
treatment standards developed porsuant
to the RCRA LDR program that are
generally inappropriate or infeasible
when applied to contaminated soil and
debris. As discussed in the October 1989
notice, EPA's experience under CERCLA
has been that treatment of large
quantities of scil and debris containing
relatively low levels of contamination
using LDR “best demonstrated availabie
technology” (BDAT) is often
inappropriete. 54 FR 41567, 41568
(October 10, 1989). EPA noted that

Experience with the CERCLA program hos
ahown that many sites will have large
quantilies~in some cases, many thousands
of cubic metery—of seils that are
contamingted with relatively low
concentratione of hazardous wastes. These
soils often sbould be treated. but treabment
with the types of lechnclogies that would
meet the standard of BDAT may yield Litle if
any environmental benefit over other
treatment based remedial options.

54 FR 41568 {October 10, 1988).
Examples of these and other situations
reflecting EPA's experience concerning
the inappropriateness of incinerating
contaminated soil and debris are
included in the record for this rule. In
addition, as discussed below, EPA has
experienced problems in achieving the

- current noncombustion LDRs for
* tontaminated soil and debris. Based on

EPA’s experience {o date and the

- virmually ynanimous comments

supporting this conclusion, EPA kas

determined that, until specific standards -

for soils and debris are developed,

'current BDAT standards are generally

inappropriate or unachievable for soil
and debris from CERCLA response
actions and RCRA corrective actions
and closures. Instead, EPA presumes ;'
that, because contaminated soil and
debris is significantly different from the
wastes evaluated in establishing the
BDAT standards, it cannot be treated'in
awnrdanncg wifth those n%nn?;rds and
thus qualifies for a treatal varian
‘from those standards under 40 CFR *
258.44.

Y, persons sesking a

Foram®) to provide an opportunity for -i**-treatment standards for contaminated

to-

farthier address —~2 #40ll snd debris do not need tg-

In Foups T
* these issues. The Contaminated Modia -+ demonstrate'on a case-by-cage bugis
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that BDAT standards for prohibited
hazardous wastes are inappropriate or
not achievable. As an alternative,
persons seeking a treatability variance
for soil and debris may meet the
appropriate levels or percentage
reductions in the currently available
guidance {Superfund LDR Guidance
#6A, "Obtaining a Soil and Debris
Treatability Variance for Remedial
Actions”, EPA OSWER Directive 9347.3—
06FS, July 1889). In the context of
Superfund Records of Decision (ROD),
this means that EPA will generally
include such a variance in the proposed
plan and ROD when treatment of
contaminated soil and debris is an
element of the remedial action. Further,
EPA intends to issue guidance
supplementing the Superfund Guidance
#BA to expedite the processing of such
treatability variances in conjunction
with established remedy selection
procedures.

Treatment standards for prohibited
hazardous wastes are based on
performance achievable by application
of BDAT. 51 FR at 40578 (Nov. 7, 1988},
BDAT, however, is not a technology-
forcing program, nor does it always
require the lowest possible levels of
waste treatment achievable with any
technology. See 130 Cong. Rec. 59178
(July 25, 1984) {Statement of Sen.
Chaffee introducing the amendment that
became RCRA section 3004(m)). Rather,
what Congress contemplated is a
scheme whereby hazardous wastes are
to be treated using the technology (or
technologies) generally considered to be
suitable for the waste and that
substantially diminish the toxicity of the
waste or substantially reduce the
likelihood of migration, 1d.; see also H.
Rep. No. 198, 98th Cong. 1st Sess. 33; S.
Rep. No. 284, 98th Cong. 1st Sess. 16-17.

EPA's rules developing treatment
standards likewise recognize that the
treatment standards be based on
appropriate technologies even if more
stringent treatment methods are
technically feasible. 51 FR at 40588-592
{Nov. 7, 1986). For example, EPA has
generally based treatment standards for
organic contaminants in wastewaters
(normally defined as aqueous materials
containing less than 1% total arganic
compound (TOC) and total suspended
solids {TSS)) on technologies other than
incineration (or ather combustion), even
though such organics could be treated to
lower levels if the wastewaters were
incinerated. This is because incineration
(or other combustion) is not normally an
appropriate technology for wastewaters,
nolwithstanding its capability of
performing to lower levels than
conventional wastewater treatment.

More generally, EPA's rules on
treatability variances recognize that
prohibited wastes be treated by
appropriate technologies. The rules thus
state that a petitioner may request a
treatability variance “where the
treatment technology is not appropriate
to the waste”, 40 CFR 268.44(a).
Similarly, treatability variances are
warranted where the applicable
numerical treatment standard for the
waste cannot be achieved. 40 CFR
268.44{a). For this reason, EPA has found
that current BDAT standards based on

noncombustion technology also warrant-

a treatability variance for soil and
debris. The complex matrices often
present in soil and debris may reduce
the effectiveness of stabilization and
other noncombustion technologies in
treating these wastes. For example, the
presence of oil and grease or sulfites in
the mixture may substantially interfere
with the stabilization process. More
generally, stabilization is a complex
treatment process and its application to
unique soil and debris mixtures is not
yet well understood. EPA’s development
of alternative treatment levels in the
Superfund Guidance #6A noted above
was based on available data for soil and
debris mixtures and thus is more
tailored with respect to achievability
than the existing BDAT standards for
these waste mixtures. The difference
between these levels and the existing
BDAT standards for these wastes
demonstrates the feasibility of achieving
the current BDAT standards for soil and
debris. These alternative numbers thus
support EPA’s presumption that the
BDAT standards are generally
inappropriate or not achievable for soil
and debris.

This presumption is supported by the
commentiers on the December, 1988 and
October, 1989 proposals. EPA received
numerous comments from a wide range
of commenters discussing the
inappropriateness or infeasibility of
applying BDAT standards to
contaminated soil and debris. The
principal reasan given for the
inappropriateness of the current BDAT
standards was the complexity of soil
and debris mixtures and the interference
with treatability caused by unique
matrices of contaminants in the soil and
debris. Moreover, commenters noted
that wastestream-derived BOATs have
not been fully demonstrated for many
contaminated soils and debris and that
the presence of trace quantities of one
waste in soil and debris may
inappropriately require use of a
treatment method that would not
otherwise be applicable to the other
wastes present, These comments were

further supported by commenis made at
the Contaminated Media Forum.

The Agency's experience also
supports this conclusion of general °
inappropriateness or infeasibility of
current BDAT standards for soil and
debris. For example, as indicated above
EPA has developed alternative
treatment levels for soil and debris in
the Superfund #6A guidance which are
based on the application of the specific
treatment technologies to soil and
debris, rather than industrial process
wastes. Thus, these alternative levels,
which are better tailored to the
treatability of the complex soil and
debris mixtures found at Superfund
sites, reflect Agency experience
concerning the inappropriateness or
infeasibility of current BDAT for soil
and debris.

EPA has long indicated its intention tc
develop separate treatment standards
for contaminated soil and debris
(without regard, incidentally, to the
origin of such waste, so that the
treatment standards would apply
whether the soil and debris is generated
from a CERCLA action or some other
activity), 51 FR 40577 (Nov, 7, 1986).
Although the Agency has already
expended considerable effort on such
standards, it has not been able to
propose or promulgate regulations
because of the more pressing need to
implement the rest of the land disposal
prohibition statutory provisions before
the various statutory deadlines. See
RCRA sections 3004 (d). (e), and (g). EPA
does not expect that the same level of
treatment performance will be required
for soil and debris as for industrial
process wastes,

In the interim period until EPA
promulgates these treatment standards,
contaminated soil and debris are subject
to the same treatment standards as the
prohibited hazardous wastes that they
contain, unless a variance is appropriate
and is approved according 1o 40 CFR
266.44, 53 FR at 31146149 (Aug. 17, 1988)
and Chemical Waste Management v.
EPA, 869 F.2d 1528, 1535486, 153840
(D.C. Cir. 1988). Where standards for the
underlying waste are based on the
performance of incinetation, EPA has
granted national capacity variances for
the contaminated soils and debris
because there is insufficient national
capacity to treat these wastes. 40 CFR
268.30(c), 268.31(a)(1), 268.32(d}{1),
268.33(b), and 268.34{d). Where BDAT
treatment standards are in effect, it is
possible to petition for a treatability
variance based on the inappropriateness
of the BDAT standards to treat the
contaminated soil and debris. 40 CFR
268.44(a). As discussed earlier, EPA
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believes that it is wmnecessary for
petitioners (or the lead Agency in
CERCLA response actions) to make site-
specific demonstrations that BDAT
standards are inappropriate for
contaminated soil and debris. The
numerous comments and Agency
experience supparting a presumption
that the BDAT standards are
inappropriate or not achievable is
clearly warranted at this time because
the criteria in 40 CFR 28844 for
treatability variances are generally met
for soil and debris. As a result, under
EPA's established treatability variance
procedures (40 CFR 268.44), variance
applications for contaminated soil and
debris do not need to demonstrate that
the physical and chemical properties
differ significantly from wastes
analyzed in developing the treatment
standard and that, therefore, the waste
cannot be treated to specified levels or
by specified methods. Petitions need
only focus on justifying the proposed
alternative levels of performanece, using
existing interim guidance containing
suggested treatment levels for soil and
debris {Superfund LDR Guidance #6A,
*Obtaining a Soil and Debris
Treatability Variance for Remedial
Actions™, EPA OSWER Directive 9347.3-
06FS, July 1989} as a benchmark.

Although the presumption is that
BDAT standards are not appropriate for
soil and debris, there may be special
circumstances where EPA determines
that the existing BDAT standards are
appropriate for contaminated soils and
debria at a particular site, such as where
high levels of combustible organics in
soil are present. In these circumstances,
the Agency would make a determination
that treatment to the BDAT standards
was appropriate and would require such
treatrment. .

EPA regulations provide that
treatability variances may be issued on
a site-specific basis. 40 CFR 268.44(h).2*

22 [ light of today’s determination, the
application of this rule requires clarification jo two
respects. First. although EPA o teday estabiishing 2
general presumption that BDAT standards are
inappropriate or not achievabla for treating soil and
dobris, the Agency does not believe that this
prasumption triggers the rulemeking variance
proceduras in 40 CFR 268.44{a). Even with the-
presumption, treatment levels will be determined on
a case-by-case basis, and commentsrs may submit
{nformatfon contending that the presumption is not
applicable in & particular case. Thus. it is EPA's
view that the site-spetific. non-relemaking
procedures in 40 CFR 288.44(h) are entirely
appropriate. See 53 FR 31199-31200 (August 12,
1988}

Second, EPA does not interpret its site specific
variance a4 Invariably requicing
applicants to demonatrale that they cannot meet
applicable treatment levels or methods. The firat
sentence of 40 CFR 280.45th} makes it clezr thatan
applicant may make one of five demonsiTations To
qualify for a variance: he may show either that he

Thus, they may be approved
simultaneously with the issvance of a
RCRA permit, the approval of a RCRA
closure plan, or the selection of a
remedy in a CERCLA response action in
the ROD. In the case of an on-site
CERCLA response action, the
procedural requirementa of the variance
process do not apply. See CERCLA
sections 121(e){1} and 121{d}{2}. The
variance decision will be made as part
of EPA's remedy selection process.
during which data justifying alternative
treatment levels will be included in the
adminigtrative record files, and public
participation opportunities and Agency
response to comment will be afforded as
appropriate under this rule,

In EPA's view, the Agency's
determination that the BDAT standards
are generally inappropriale for
comtaminated soil and debris addresses
many of the practical concerns raised by
commenters in the supplemental natice
on the Agency's interpretation of the
term “land disposal”. For this reason,
and because EPA has had insufficient
time to review and evaluate the many
lengthy and compiex issues raised by
commenters on the supplemental notice,
EPA i deferring any final decision to
modify that interpretation. (EPA will
respond to comments on the alternatives
in the supplemental notice when the
Agency makes a final decision on the
proposed reinterpretation of land
disposal.} Until a final decision is made,
the interpretation announced in the
preamble to the proposed NCP and
discussed in section 1 above will remain
in effect.

Final ruler There is no rule language
on this issue.

Name: Determination of whether a
waste is a hazardous waste.

Proposed rule: The preamble to the
proposed rule discussed how to
determine whether hazerdous waste
regulated under RCRA Subtitle C was
present at a site (53 FR 51444},

Response to comments: Some
commenters raised questions about
EPA's discussion about determining
whether a waste exhibits a hazardous
characteristic. One argued that EPA
cannot assume a waste isnot a
characteristic waste in the absence of
testing and should therefore adopt a
liberal and inclusive approach to

cannol mest a treatment standard, orthet a
treatment method (or the method underlying the
standard ir imappropriate for s waste. The (inal
sentence of § 280.44¢h), identi{lying the showing an
applicant must include in his varimce application,
on its terma applias only to applications submitted
under the first criterion. EPA’s presumption,
however, apples to soil and debeis regardiess of
which of the twe types of variances apply.

determining whether RCRA applies to
avoid expensive and time-consuming
testing. Another commenter asked for
clarification on who was responsible for
applying "process knowledge” to
determine whether a waste was a
hazardous waste in tke absence of
testing, The commenter asseried that,
under RCRA, EPA exercises
prosecutorial discretion if a generator,
acting in good faith, decides incorrectly
that his waste is not hazardous. EPA
notes that when it determines that there
is a vielation there will normally bhe
some kind of enforcement action taken;
the level and type of presecutorial
response will depend on a number of
factors, for example, the size of the
company, the significance of the
violation, the intent, ete.

Under RCRA rules, & generator is not
required to test, but may use knowledge
of the waste and ils constituents to
judge whether the waste exhibits a
characteristic. (See 40 CFR 262.11(c}.}
EPA believes this should also apply if
the lead ageacy or PRP at a CERCLA
site is the “generator.” EPA wants to
make clear, however, that a degision
that a waste i3 not characteristic in the
absence of testing may net be arbitrery,
but must be based on site-specific
information and data collected op the
constituents and their concentrations
during investigations of the site. Based
on site data, it will be very clear in some
cases that a waste cannot be .
characteristic; for example, if a waste
does not contain a constituent regulated
as EP toxic, a decision that the waste
does not exhibit this characteristic ean
reliably be made without testing for EP
toxicity. EPA does not expect to
undertake testing when it earr otherwise
be determined with reagonable certainty
whether or not the waste will exhibit &
characteristic.

In response to the second concern, the
determination whether a waste is a
hazardous waste may be made by EPA,
the state, or a FRP, depending on the
nature of the action. EPA will take any
necessary or appropriate action if
decisions about the hazardous nature of
the waste are in error or are made
without proper basis.

Several commenters discussed the
question of whether RCRA requirements
can be appliceble to RCRA hazardous
waste disposed of before the RCRA
requirements went into effect in 1980
One commenter argued that they could
not be, unless the waste exhibited a
characteristic at the time of the CERCLA
aclion. However, as one commenter
noted, EPA has consistently maintained
in enforcement actions that RCRA
requirements apply to any waste
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materials disposed of prior to 1980 when
those materials are managed or
disposed of today. EPA agrees with this
latter comment and believes that this
policy applies to CERCLA actions as
weil, This was glso upheld in a recent
DC Court of Appeals dacision, Chemical
Waste Management v. EPA, 863 F.2d
1526 (DC Cir. 1988). RCRA requirements
can apply when the CERCLA action
constitutes treatment, storage or
disposal of RCRA hazardous waste,
Note that RCRA requirements may also
be relevant and appropriate to pre-1980
waste,

One commenter suggested that EPA
allow consolidation, for purposes of
storage or treatment, of small volumes
of wastes without triggering RCRA
standards. In response, while EPA
appreciates the concerns with meeting
substantive storage and treatment
requirements for small amounts of
waste, EPA believes that waste should
be managed according to standards
when those standards are ARARs
unless g waiver {such as for interim
measures) can be justified, It should be
noted that RCRA may not be applicable
for small quantity generators, as defined
under RCRA; however, a determination
would stfll have to be made about
whether any RCRA requirements would
be relevant and appropriate to small
quantities.

Final rule: There is no rule language
on this issue,

Name: When RCRA requirements are
relevant and appropriate to CERCLA
actions,

Proposged rule: The preamble to
proposed § 300.400{g}{2){i), identification
of applicable or relevant and
appropriate requirements, criterta for
relevant and appropriats, stated that
RCRA requirements may be relevant
and appropriate when a waste is similar
in composition to a RCRA listed waste
(53 FR 51448).

Response to comments: 1. RCRA
requirements as relevant and

_ appropriate for wastes similar to RCRA
hazardous waste. Several commenters
expressed concern that RCRA
requirements may be potentiaily
relevant and appropriate for waste that
is not a RCRA hazardous waste, but is
similar to a RCRA hazardaous waste.
Commenters argued that virtually any

. waste or CERCLA substance is similar

to a RCRA hazardous waste in some
" way, either in chemical composition, in
* toxicity, in mobility, or in persistence,
and were concerned that this policy
represented an enormous expansion of
;the RCRA program.
"+ EPA believes that RCRA requirements
* €an potentially be relevant and

~
k.

appropriate to wastes other than those
that are known to be hazardous waste.
For example, some information or
records must be available that identify
the scurce of the waste in order to
determine that the waste is a listed
hazardous waste. As a result, two
separate wastes could be identical in
composition, but only one identified as a
RCRA hazardous waste because
manifests are available that identify it
ag a listed waste. RCRA requiremenis
would be applicable for the manifested
waste, but not for the other, even though
the two wastes are physically the same.
EPA believes that RCRA requirements
can be potentially relevant and
appropriate when the waste cannot be
definitively identified as a listed
hazardous waste,

EPA wants to emphasize, however,
that a number of the factors identified in
§ 300.400(g){2} should be considered in
determining whether a RCRA
requirement is relevant and eppropriate.
The similarity of the waste to RCRA
hazardous waste or the presence of a
RCRA constituent alone does not create
a presumption that a RCRA requirement
will be relevant and appropriate. Nor is
it always necessary or useful to conduct
an in-depth, constituent-by-constituent
comparison of a CERCLA waste with
RCRA hazardous wastes, because most
RCRA requirements are the same
regardless of the specific composition of
the hazardous waste. Indeed, the statute
requires attainment of those
requirements that are relevant and
appropriate under the circumstances of
the release. Thus, the decision about
whether a RCRA requirement is relevant
and appropriate is based on
consideration of a variety of factors,
including the nature of the waste and its
hazardous properties, other site
characteristics, and the nature of the
requirement itself,

EPA anticipates that it will often find
some RCRA requirements to be relevant
and appropriate at a site and others not,
even for the same waste. This is
because certain waste characteristics
shared with RCRA hazardous wastes
may be more important than others
when evaluating whether a given
requirement is relevant and appropriate.
For example, the mobility of the waste,
among other factors, may be a key
concern in evaluating whether the
RCRA requirement that the cap used in
closing a landfill be less permeable than
the bottom liner (40 CFR 264.310(a}(5)) is
relevant and appropriate. Other
properties of the waste might be more
important in evaluating the relevance
and apprapriateness of other RCRA
requirements.

2. RCRA requirements as relevant and
appropriate for mining wastes. Several
commenters asked EPA to state in the
NCP or its preamble that RCRA subtitle
C requirements will not be relevant and
appropriate to mining wastes. They
noted that, recognizing the unique
characteristics of mining wastes,
Congress exempted certain mining
wastes from regulation as hazardous
wastes under RCRA until EPA
completed studies on these wastes to
determine specifically whether such
regulation was appropriate. On July 3,
1986, EPA published its determination
for beneficiation and extraction wastes
which found that regulation under
subtitle C was not warranted for these
wastes, because EPA believes such
requirements, * * * * if universally
applied, would be either unnecessary to
protect human health and the
environment, technically infeasible, or
economically impracticable to
implement.” (51 FR 24496.) The
commenters argue, therefore, that
subtitle C requirements, which are not
legally applicabie to these mining
wastes, also cannot be relevant and
appropriate, since EPA has formally
made the determination that these
requirements are not appropriate for
such wastes.

The commenters emphasized that
mining waste sites differ in a number of
ways from industrial wastes sites. They
argue tha! mining wastes are of
enormous volume and generally of lower
toxicity, that the sites typically cover
extremely large areas and may present
less hazard because they tend to be in
drier climates, reducing leaching
potential, or contain constituents that
are }ess mobile. For these reasons,
which formed the basis of EPA’s
decision under RCRA, RCRA
requirements would not be relevant and
appropriate for mining sites remediated
under CERCLA. Commenters requested
that EPA give guidance specifically in
the NCP to ensure consistent decisions
on ARARSs at mining sites.

EPA agrees that RCRA requirements
for hazardous waste will not be '
applicable to those mining wastes
excluded from regulation by the statute.
[Note, however, that EPA has recently
removed certain mineral processing
wastes from the mining waste exclusion,
making them subject to subtitle C, 54 FR
36592, September 1, 1989; 55 FR 2322,
January 23, 1890. EPA has also
promulgated regulations listing certain
wastes from mineral processing
operations as hazardous, 53 FR 35412,
September 13, 1988.) In addition, EPA
agrees that RCRA subtitle C
requirements will generally not be



8764

Federal Register / Vol. 55, No. 48 / Thursday, March 8, 1990 / Rules and Regulations

relevant and appropriate for those
mining wastes for which EPA has
specifically determined that such
regulation is not warranted. The reason
is that the factors that caused EPA not
to regulate these wastes as hazardous
include many of the same factors that
EPA considers in judging whether a
requirement is relevant and appropriate
at a particular site.

However, EPA does not agree that
RCRA requirements for hazardous
waste can never be relevant and
appropriate for CERCLA remediation of
mining sites. In its determination for
beneficiation and extraction wastes,
EPA found that, ‘if universally applied,
subtitle C requirements would not be
appropriate for mining wastes. (51 FR
24500.) However, a decision about
whether a requirement is relevant and
appropriate is made on a case-by-case
basis, based on the specific
characteristics of the site and the
release, There may be some sites where
the site circumstances differ
significantly from those whith caused
EPA to decide that subtitle C regulation
is not warranted and where certain
requirements are appropriate and well-
suited to the site or portions of the sife.
In such a situation, some RCRA
requirements may be relevant and
appropriate.

EPA is developing regulations under
subtitle D of RCRA designed specifically
for mining wastes that will not be
regulated as hazardous waste. When
promulgated, these regulations are likely
to be either applicable or relevant and
appropriate for remediation of mining
sites.

Another commenter stated that EPA
needs to develop a long-term initiative
to simplify the use of RCRA ARARs.
EPA recognizes that the interaction
between the twa laws can be very
complicated and continues to work to
resolve and give guidance on issues
involving CERCLA compliance with
RCRA laws.

Final rule: There is no rule language
on this issue.

Name: Examples of potential federal
and state ARARs and TBCs.

Potential ARARs and TBCs include,
but are not limited to, the following:

1. Federal requirements which may be
potential epplicable or relevant and
appropriate requirements. i EPA’s
Office of Solid Waste administers, inter
alia, the Resource Conservation and
Recovery Act of 1976, as amended, {42 _
U0.8.C. 6901). Potentially applicable or
relevant and appropriate requirements
pursuant to that Act are:

a. Open Dump Criterfa—Pursuant to
RCRA subtitle D criteria for

tLd

classification of solid waste disposal
facilities (40 CFR part 257),

Note: Only relevant to nonhazardous
wasles.

b. RCRA subtitle C requirements
governing standards for owners and
operators of hazardous waste treatment,
storage, and disposal facilities: {40 CFR
part 264, for permitted facilities, and 40
CFR part 285, for interim status
facilities):

(1) Ground-Water Protection and
Monitoring (40 CFR 264.90-264.108).

(2} Closure and Post Closure (40 CFR
284.110-264.120).

(3} Containers {40 CFR 264.170-
264.178).

(4} Tanks (40 CFR 264.190--264.198).

(5) Surface Impoundments (40 CFR
264,220-264.249).

(8} Waste Piles {40 CFR 264.250-
264.269).

() Land Treatment (46 CFR 264.270-
264.299), .

(8) Landfilla (40 CFR 264.300~264.339).

{9) Incinerators (40 CFR 264.340-
264.999).

(10} Land Disposal Restrictions (40
CFR 268.1-288.50).

{11) Dioxin-containing wastes (50 FR
1978).

{12) Standards of performance for
storage vessels for petroleum liquids {40
CFR part 60, subparts K and K(a}).

(13) Codification rule for 1984 RCRA
amendments (50 FR 28702, July 15, 1985;
52 FR 45788, December 1, 1987).

ii. EPA’s Office of Water adminisiers
several potentially applicable or
relevant and appropriate statutes and
regulations issued thereunder:

a. Section 14.2 of the Public Health
Service Act as amended by the Safe
Drinking Water Act, as amended, (42
U.5.C. 300{f)).

(1) Maximum Cantaminant Levels (for
all sources of drinking water exposurs).
(40 CFR 141.11-141.16).

(2) Maximum Contaminant Level
Goals (40 CFR 141.50-141.52, 50 FR
46936).

(3) Underground Injection Control
Regulations (40 CFR parts 144, 145, 148,
147).

b. Clean Water Act, ag amended, (33
U.S.C. 1251).

(1) Requirements established pursuant
to sections 301, 302, 303 {including state
water quality standards), 304, 308, 307,
{including federal pretreatment
requirements for discharge into a
publicly owned treatment works], 308,
402, 403 and 404 of the Clean Water Act.
(33 CFR parts 320-330, 40 CFR parts 122,
123, 125, 131, 230, 231, 233, 400-469].

(2) Available federal water quality
criteria documents are listed at 45 FR
79318, November 28, 1980; 49 FR 5831,

February 15, 1984; 50 FR 30784, July 29,
1985; 51 FR 8012, March 7, 1988; 51 FR
22978, June 28, 1968; 51 FR 43865,
December 3, 1986; 52 FR 6213, March 2,
1987; 533 FR 177, January 5, 1988; 53 FR
19028, May 26, 1988; 53 FR 33177, August
30, 1988: 54 FR 19227, May 4, 1984,

{3) Clean Water Act section 404(b)(1)
Guidelines for Specification of Disposal
Sites for Dredged or Fill Material (40
CFR part 230).

{4) Procedures for Denial or
Restriction of Disposal Sites for Dredged
Material {Clean Water Act section
404(c) Procedures, 33 CFR parts 320-330,
40 CFR part 231).

¢. Marine Protection, Research, and
Sanctuaries Act (33 U.S.C. 1401). (1)
Incineration at sea requiremen!s {40
CFR parts 220-225, 227-229, See also 40
CFR 125.120-125.124}.

iil. EPA's Office of Pesticides and
Toxic Substances administers the Toxic
Substances Control Act (15 U.S.C. 2601).
Potenlially applicable or relevant and
appropriate requirements pursuant to
that Act are:

PCB requirements generaliy: 40 CFR part
761: Manufacturing, Processing, Distribution
in Commerce, and Use of PCBs and PCB
Items (40 CFR 761.20-761.30); Markings of
PCBs and PCB Items (40 CFR 761.40-761.45);
Storage end Disposal (40 CFR 761.60-761.79);
Records and Reports (40 CFR 761.180-781.185,
761,187 and 761.193). See elso 40 CFR 129.105,
750.

iv. EPA’s Office of External Affairs
administers potentially applicable or
relevant and appropriate requnirements
regarding requirements for floodplains
and wetlands (40 CFR part 8, Appendix
A).

v. EPA’s Office of Air and Radiation
administers several potentialty
applicable or relevant and appropriate
statutes and reguiations issued
theremder:

a. The Uranium Mill Tailings
Radiation Control Act of 1978 (42 U.S.C.
2022) and Health and Environmental
Protection Standards for Uranium and
Thorium Mill Tailings (40 CFR part 192).

b, Clean Air Act (42 U.S.C. 7401). (1)
National Primary and Secondary
Ambient Air Quality Standards (40 CFR
part 50).

{2) Standards for Protection Against
Radiation 10 CFR part 20}. See also 10
CFR parts 10, 40, 60, 61, 72, 960, 961,

{3) National Emission Standards for
Hazardous Air Pollutants (40 CFR part
61). See also 40 CFR 427.110-427.118,
763.

{4) New source performance
standards {40 CFR part 80).

vi. Other Federal Regquirements:

a. National Historic Preservation Act
{16 U.8.C. 470). Compliance with NHPA
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would need to comply with the
applicable closure requirements for
those units in completing the remedial
action. Second, if the lead agency
determines that RCRA listed or
characteristic hazardous waste is
present at the site {even if the waste
was disposed before the effective date
of the requirement) and the proposed
CERCLA action involves treatment,
storage, or disposal as defined under
RCRA, then RCRA requirements related
- to those actions would be applicable.

These two scenarios are contingent
upon determinations that RCRA Subtitle
C hazardous waste is present and on the
identification of the period of waste
management. To determine whether a
waste is a listed waste under RCRA, it i
often necessary to know the source.
However, at many CERCLA sites no
information exists on the source of the
wastes nor are references available
citing the date of disposal, The lead
agency should use available site
information, manifests, storage records,
and vouchers in an effort to ascertain
the source of these contaminants. When
this documentation is not available, the
| lead agency may assume that the wastes
are not listed RCRA hazardous wastes,
uniess further analysis or information
becomes available which allows the
lead agency to determine that the
wastes are listed RCRA hazardous
wastes, If the lead agency assumes the
wastes are not listed RCRA hazardous
wastes and it is determined that the
wastes ars pot characteristic wastes
under RCRA {see discussion below,
17.i.) RCRA requirements would not be
applicable to CERCLA actions, but may
be relevant and appropriate if the
CERCLA action involves treatment,
storage or disposal and/or if the wastes
are similar or identical to RCRA
hazardous waste.

Under certain circumstances, although
no historical information exists about
the waste.and when it was treated,
stored, or disposed, it may be possible
to identify the wastes as RCRA
characteristic wastes. With respect to
hazardous characteristics, (ignitability,
corrosivity, reactivity, or EP toxicity), it
is the responsibility of the generator (in
this case, the lead agancy or PRP
conducting the action) to determine if
the wastes exhibit any of these
characteristics (defined in 40 CFR 281.21
through 24). The lead agency must use
best professional judgment to determine,
on a site-specific basis, if testing for
hazardous characteristics is necesaary.
Testing is required unless it can be
determined, by “applying knowledge of
the hazard characteristic in light of the
| materials or process used,” that the

waste does not have hazardous
characteristics (40 CFR 262.11(c)}.

In determining whether to test for the
toxicity characteristic using the
Extraction Procedure {EP) Toxicity Test,
it may be possible to assume that
certain low concentrations of waste are
not toxic. For example, if the total waste
concentration is 20 times or less the EP
Toxicity concentration, the waste
cannot be characteristic hazardous
waste. In such a case RCRA
requirements would not be applicable
and wouid not likely be relevant or
appropriate unless the waste also
contained other RCRA hazardous
wastes and the CERCLA action involved
treatment, storage, or disposal.

If the wastes axhibit hazardous
characteristics, RCRA requirements are
potentially applicable if the wastes also
were either treated, atored, or disposed
after the effective date of the applicable
RCRA requirement or if the CERCLA
actions will involve treatment, storage,

§ ordisposal.

ii. Actions constituting treatment,
storage, or disposal. Many CERCLA
actions occur in areas of contamination
that contain waste treated, disposed of,
or gtored prior to November 19, 1980. If
left untouched, wastes in such areas are
not currently regulated under Subtitle C
of RCRA. {Solid waste management
units at RCRA facilities are regulated by
the 3004(u) corrective action
requirements.) However, certain
physical movement, alteration, or
disturbance of RCRA hazardous waste
associated with a remedial action may
meet the RCRA definition of treatment,
storage, or disposal, For instance,
treatment has occurred when the
CERCLA remedial action uses “any
method, technique, or process, including
neutralization, designed to change the
physical, chemiocal, or biclogicat
character or composition of any
hazardous waste 50 as to neutralize
such waste, or 80 as to recover energy or
material resources from the waste, or so
as to render such waste non-hazardous,
or less hazardous; safer to transport,
store, dispose of; or amenable for
recovery, amenable for storage, or
reduced in volume.” 40 CFR 280.10.

Similarly, storage occurs when a
CERCLA remedial action involves the
“holding of hazardous waste for a
temporary period, at the end of which
the hazardous waste is treated, disposed
of, or stored elsewhere."” 40 CFR 260.10.

Land disposal occurs when RCRA
hazardous waste is placed into a land
disposal unit, including a “landfill,
surface impoundment, waste pile,
injection well, land treatment facility,
salt dome formation, salt bed formation,

or underground mine or cave.” RCRA
section 3004(k).

Movement of hazardous waste
entirely within a unit does not constitute
*“land disposal” under Subtitle C of
RCRA. However, movement of
hazardous wasts into a unit (i.e., across
the boundary of & unit) does constitute
“land digposal."

In many cases CERCLA sites contain
areas of contamination (with differing
levels of concentration, including hot
spots, of hazardous substances,
pollutants, or contaminants} that may be
characterized as a unit, nsually a
landfill, under RCRA. In such cases
where RCRA hazardous waste is moved
into the area of contamination, RCRA
disposal requirements are applicable to
the disturbed waste and certain land
disposal requirements (such as for
closure) may be applicable to the area
where the waste is received.

Therefore, the following activities
constitute land disposal under RCRA
Subtitle C where the waste involved is
RCRA hazardous waste:

a. Wastes from different units are
consolidated into one unit;

b. Waste is removed and treated
outside a unit and redeposited into the
same or another unit; or

c. Waste is picked up from the unit
and treated within the area of
contamination in an incinerator, surface
impoundment, or tank and then
redeposited into the unit {[does not
include in-situ treatment).

In contrast, an example of an activity
that does not constitute “land disposal”
is the mere consolidation of RCRA
hazardous wastes within a unit.
Similarly, the covering and sealing off of
hazardous waste, called “capping with
waste in place,” is also not considered
*land disposal* and RCRA Subtitle C
requirements would not be applicable. If
some of the waste at a site is moved into
another unit, but other waste is left
behind in the original unit (the unit in
which such waste was found), “land
disposal” applies only with regard to the
waste that is moved into another unit.
Under these examples, however, certain
RCRA !and disposal requirements might
nevertheless be relevant and
appropriate to such waste. (See ARARs
preamble sections below, 16.iii. and 17.)

iii. Hypothetical examples of
compliance with RCRA: land disposal
restrictions, Land disposal restrictions
under RCRA sections 3004 (d) through
(k) are triggered whenever there is
placement of RCRA hazardous wastes
subject to land disposal restrictions
(‘banned waste™) into a land-based unit.
Such land disposal does not occur when
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(v:astes disposed prior to the effective
date of the applicable prohibition only
2come subject to the LDRs if they are
emoved from the land and placed into
a land disposal unit after the effective
date of the applicable prohibition. (See
53 FR 31138, 31148, (August 17, 1988)
and Chemical Waste Management v.
EPA, 86 8 F.2d 1526, 1536 (D.C. Cir.
1989)), “treatment or disposal of
[hazardous waste] will be subject to the
[LDR] regulation only if that treatment
or disposal occurs after the
promuigation of applicable treatment
standards."”) Similarly, environmental
media contaminated by hazardous
wastes placed before the effective dates
of the applicable land disposal
restrictions does not become subject to
the LDRs unless they are removed from
the land and placed into a land disposal
unit after the effactive dates of the
ap'?licable restrictions.

he land disposal restrictions do not
attach to environmental media
contaminated by hazardous wastes
{ when the wastes were placed before the
! effective dates of the applicable land

{ determined not to contain hazardous

{ wastes before they are remaoved from the

gil land, then they can be managed as non-

" hazardous contaminated media and

1ey're not subject to land disposal

restrictions. For example, soil

. contaminated by acetone land disposed

| (“placed”} in 1986 (prior to the effective

. date of the land disposal prohibition for

: acetone) and, while still in the land,

- determined not to contain hazardous

j waste, is not subject to the land disposal

I restrictions.!? This is consistent with the

i Agency's approach in the HWIR-waste

| rule, where it indicates that LDRs do not

! attach to wastes that are not hazardous

f at the time they are first generated (60

i FR 66344, December 21, 1995).

! Since application of the land disposal
restrictions is lmited, in order to

| determine if a given environmental

; medium must comply with LDRs one

{ must know the origin of the material

E contaminating the medium (i.e.,

i hazardous waste or not hazardous

i. waste), the date(s) the material was
placed (i.e., before or after the effective

‘ date of the applicable land disposal

i prohibition), and whether or not the
| medium still contains hazardous waste
(1 e., contained-in decision or not).

'-;-

17 Similarly, soil contaminated by acetone placed
in a solld waste management unit in 1986, but
leaked Into the soll at some point after 1988, is not

ubject to the land disposal restrictions provided
nat, while the soil 1s still in the land, the Director
determines it does not contain hazardous wastes.
LDRs would not attach because, in this case, It Is
the initlal placement of hazardous waste that
determines whether there is a duty to comply with
LDRs.

US:

a good faith effort to determine whether

media were contaminated by hazardous
| wastes and ascertain the dates of

i placement. The Agency believes that by ]

using available site- and waste-specific
! information such as manifests,
vouchers, bills of lading, sales and
inventory records, storage records,
sampling and analysis reports, accident
reparts, site investigation reports, spill
reports, inspection reports and logs, and
enforcement orders and permits, facility |
owner/operators would typically be able
to make these determinations. However,
as discussed earlier in the preamble of
today's proposal, if information is not
available or inconclusive, facility
owner/operators may generally assume
that the material contaminating the
media were not hazardous wastes.
Similarly, if environmental media were
determined to be contaminated by
hazardous waste, but if information on
the dates of placement is unavatlable or

==
j’ Facility owner/operators should make
[

. were placed before the effective date.
disposal prohibitians. If these media are |

inconclusive, facility owner/operators
may, in most cases assume the wastes

The Agency believes that, in general,
it is reasonable to assume that
environmental media do not contain
hazardous wastes placed after the
effective dates of the applicable land
disposal prohibitions when information
on the dates of placement is unavailable
or inconclusive, in part, because current
regulations, in effect since the early
1980's, require generators of hazardous
waste to keep detailed records of the
amounts of hazardous waste they
generate. These records document
whether the waste meets land disposal
treatment standards and list the dates
and locations of the waste's ultimate

disposition. With these records, the
Agency should be able to determine if
environmental media were
contaminated by hazardous wastes and
if they would be subject to the land
disposal restrictions.

In addition, EPA believes that the
majority of environmental media
contaminated by hazardous wastes were
contaminated prior to the effective dates
of the applicable land disposal
restrictions. Generally, the
contamination of environmental media
by hazardous waste after the effective
date of the applicable land disposal
restriction would involve a violation of
the LDRs, subject to substantial fines
and penalties, including criminal
sanctions. The common exception
would be one-time spills of hazardous
waste or hazardous materials. In these

cases, the Agency believes that,
typically, independent reporting and
record keeping requirements (e.g.,

CERCLA sections 102 and 103 reporting

requirements or state spill reporting
requirements) coupled with ordinary

"“good housekeeping’ procedures, result
in records that will allow the Agency to
determine the nature of the spilled
material, and the date (or a close
approximation of the date} of the spill.
The Agency requests comments on this !
approach and on any other assumptions,
records, or standards of evaluation that

would ensure that facility owner/

operators would identify any

contaminated media subject to land i
disposal restrictions properly and
comFletely

rmation on contained-in decisions

should be immediately available since,
generally, these determinations are
made by a regulatory agency on a site-

specific basis and careful records a:i_/*

kept.
2. Treatment Requirements—§ 269,30

a. Approach to treatment
requirements and recommendations of
the FACA Committee. RCRA section
3004(m) requires that treatment
standards for wastes restricted from
land disposal, “* * * specify those
levels or methods of treatment, if any,
which substantially diminish the
toxicity of the waste or substantially
reduce the likelihood of migration of
hazardous constituents from the waste
so that short-term and long-term threats
to human health and the environment
are minimized.” A recurring debate
through EPA's development of the land
disposal restriction program has been
whether treatment standards should be
technology-based (i.e., based on
performance of a treatment technology)
or risk-based (i.e., based on assessment
of risks to human health and the
environment that are posed by the
wastes). The Agency believes that both
approaches are allowed. It has long been
recognized that Congress did not
directly address the questions of how to
set treatment standards in the language
of sectiont 3004(m).18 In addition,
Congress did not specifically address
whether the LDR treatment standards
for newly generated wastes and
remediation wastes must be identical;
the structure of RCRA's LDR provisions
suggests that Congress believed that
remediation waste may merit special
consideration. (See, RCRA sections
3004(c)(3) and 3004(e)(3), which

18 See, e.g.. 51 FR 40572, 40578 (November 7,
1986); Hazardous Waste Treatment Council v, US
EPA, 886 F.2d 355, 3613 D.C, Clr. 1989); 55 FR
6640, 6641 (February 26, 1990). The legislative
history of section 3004{m) is likewise inconciusive.
See discusslon of the legistative history at 55 FR
6640, 6641-6642 (February 26, 1990)"[ajt a
minimum, the {legislative history shows] that
Congress did not provide clear guidance on the
meantng of ‘minimize threats’.”
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