Exemption from 40 CFR Part 264 Requirements for People Engaged in the
Immediate Phase of a Spill Response
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United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

June 15, 1989

Ms. Elizabeth M. Powell
Moore & Van Allen
One Hannover Square
Suite 1700

Post Office Box 26507
Raleigh, North Carolina

Dear Ms. Powell:

I am writing in answer to your letter of May 4, 1989, in which
you raised several questions concerning the applicability of RCRA
to certain situations involving remediation of contamination at a

facility. The following response addresses the questions which you
have posed:

I. "Is 40 CFR  265.1(c)(11)(iii) applicable to remediation at

the facility to require compliance with Part 265 and Parts 122-124,
where no treatment, storage, or disposal activities are 'continued
or initiated' in such remediation?"

Section 265.1 defines the applicability of "interim status"
regulations to facilities which treat, store or dispose of

hazardous wastes. Section 265.1(c)(11)(i)) provides an exemption
from this requirement for "...a person engaged in treatment or
containment activities during immediate response...to {A) A
discharge of hazardous waste; (B) An imminent and substantial
threat of a discharge of a hazardous waste; or (C) A discharge of
a material which, when discharged, becomes a hazardous waste."
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This exemption from certain interim status requirements is

intended to allow owner/operators to respond to a hazardous waste
spill or discharge in a timely manner, without having to comply
with procedural and/or technical requirements that could inhibit
such response measures, and which may otherwise be inappropriate
for such immediate or emergency-type situations. An essentially
identical provision is found in the Part 264 regulations (Section

264.1(g)(2)).

An exception to this exemption is found in Section
265.1(c)(11)(iii). This is intended to limit the scope of the
exception only to those hazardous waste management activities
directly associated with an immediate response to a discharge. (See
53 FR 34085, September 2, 1988). Thus, for example, an
owner/operator responding to a discharge might excavate soil
contaminated with the spilled hazardous waste and store it
temporarily in containers prior to the removal of the material off-
site. The container storage area would not be subject to technical
interim status standards.

However, if treatment or containment activity were to be

continued or initiated after the immediate response is complete,

the person performing these activities can no longer take advantage
of the Section 265.1(c)(11)(i) exemption and must comply with Part

265 requirements governing treatment, storage, or disposal
activities.

It should be understood that Section 265.1(c)(11) applies only

to situations involving an immediate response to discharges for
hazardous wastes. To the extent that such an immediate response
action has not occurred and is not occurring at the facility in
question, none of the provisions of this subsection would apply.

I1. "Is the presence of soil and groundwater contamination at

a facility, standing alone, a sufficient basis upon which a state
agency can make a finding that disposal of hazardous waste took
place at that facility, thereby resulting in a characterization of
that facility as a 'disposal facility’ subject to RCRA operational
and permitting requirements relevant for TSD facilities?"

I1. Past releases of hazardous waste which have occurred any

time after November 19, 1980 may constitute "disposal" as defined
by RCRA Section 1004, Thus, such releases could constitute a
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violation of RCRA (disposal of hazardous waste without a permit
under RCRA 3005 or 3006) which could be actionable under RCRA
Section 3008(a). Since the situation you described might involve
the disposal of hazardous wastes, and since RCRA Section 3005
requires that a person obtain a Subtitle C permit for the
treatment, storage, or disposal of hazardous waste, in some cases
it may be appropriate to require the owner/operator to obtain a
permit for the facility in order to impose Part 264 standards for
the disposal unit (i.e., a landfill). Since the facility you

describe is no longer an operating facility, the State might decide
that a post-closure permit would likely be the appropriate permit
mechanism when a permit is required.

I11. "Does EPA Office of Solid Waste policy require an entity

to prepare, submit and receive approval for a Part B permit and/or
post closure permit, where the facility is no longer operational,
shows no intention to be operational, and where the present
property owner has made clear its intention to voluntarily
remediate the soil and groundwater contamination at the property to
the specifications of the state agency?"

III. As explained above, the requirement to obtain a RCRA

permit for a facility, based on the facts you have presented, is
within the authority of EPA or a State, if the State has been
authorized for RCRA. The decision as to whether and when this
authority may be exercised is at the discretion of the implementing
agency; in the case of an authorized State, such decisions would be
made according to State program policy.

Finally, it is important to keep in mind that the discussion

found in this response contains EPA's interpretations of Federal
regulations; authorized States may rely upon State interpretations
of State regulatory provisions which may differ from those of the
EPA.

I hope that this response has adequately addressed your
inquiry. Should you require any further assistance, please contact
David Fagan at (202) 382-4497.

Sincerely,
Sylvia K. Lowrance, Director
Office of Solid Waste
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FAXBACK 12748

PPC 9471.1986(01)

RESPONSES TO ACCIDENTAL SPILLS OF LISTED OR
CHARACTERISTIC HAZARDQOUS WASTES

SEP 29 1986
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE

Mr. Fred Hansen

Director

Department of Environmental Quality
522 S.W. Fifth Avenue, Box 1760
Portland, Oregon 97207

Dear Mr. Hansen:

Thank you for your August 21, 1986, letter regarding
accidental spills of listed or characteristic hazardous
wastes. Enclosed is the Agency's response to the eight
questions and issues that you raised. Please note that we
have referred one of your questions to the Superfund Office
and will forward a response to you. I hope this clarifies

the Environmental Protection Agency's regulation of spills
and spill cleanups.

If I can be of further assistance, please let me know.

Sincerely,

http://yosemite.epa.gov/osw/rcra.nsf/Documents/77E58 1 DC5215BF87852565DA006F0294 3/10/99



Original Document signed

J. Winston Porter
Assistant Administrator

Enclosure

2-

1. Accidental spills of listed or characteristic hazardous
wastes which are cleaned up within a reasonably short time.

The Resource Conservation and Recovery Act (RCRA) regulations
in 40 CFR Parts 264 and 265 Subparts C and D require immediate
actions to minimize hazards to human health and the environment
from any unplanned, sudden or non-sudden releases of hazardous
waste or hazardous constituents. Sections 264.1(g)(8) and 265.1(c)
(11) provide a regulatory exemption from interim status and permitting
standards for treatment and containment activities hazardous waste
discharges and imminent and substantial threats of discharges
(under 260,10 the term discharge includes both accidental and
deliberate spills). The effect of this exemption is to promote
hazardous waste discharge prevention and control by relieving
persons engaged in immediate response to discharges and serious
threats of discharges from time consuming requirements.

Under the exemption, treatment, storage and disposal facilities

regulated under RCRA must continue to meet the applicable requirements
of Subparts C and D of Parts 264 and 265. Treatment and containment
activities conducted after the initial response period are subject

to interim status and permitting standards. A facility may qualify

for an emergency permit under  270.61 for such treatment and contain-
ment activities occuring after the immediate response period.

Accidental spills should be addressed immediately and in accordance
with the facility's contingency plan. Sections 264.51 and 265.51
require owner/operators of treatment, storage and disposal facilities
to have a contingency plan describing actions facility personnel
must take in response to any unplanned sudden or non-sudden
releases. Under section 262.34(a){(4), generators are also required

to have such contingency plans as a condition of obtaining a permit
exemption for 90 day on-site accumulation. Generators are subject
to interim status and permitting requirements for treatment and

http://yosemite.epa.gov/osw/rcra.nsf/Documents/77E58 1 DC5215BF87852565DA006F0294
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containment activities conducted after the accumulation period.
2. Accidental spills not cleaned up within reasonably short time.

As stated above, treatment and containment activities conducted
after the initial response period are subject to permitting and
interim status requirements. In addition, if cleanup activities

do not begin promptly, the spill is considered a land disposal
site subject to permitting requirements.

The Environmental Protection Agency (EPA) has not established
a definition of what constitutes an immediate response to a spill
situation. The time frames and extent of immediate response must
be judged by persons responding to discharges on'an individual
basis. Extended responses which are not judged to be immediate in
nature may result in: (1) a modification to the facility's contin-

gency plan; (2) an enforcement action for an inadequate contingency
-3-

plan or permit violation; or (3) enforcement action for illegal
disposal.

3. Spills where cleanup requires on-site treatment.

As explained in the response to question #1, 264.1(g)}(8)

and 265.1(c)(11) provide a regulatory exemption from interim
status and permitting standards for treatment activities conducted
in immediate response to discharges or threats of discharges.

4. Transportation spills cleaned up within a reasonably short time.

263.30 requires the transporter to take appropriate,
immediate action to protect human health and the environment.
Under 263.30(b), an authorized official may authorize removal
of the spill by transporters without an EPA ID number or manifest
in an emergency. When an emergency no longer exists, all
applicable requirements of the RCRA regulations once again apply
to all of the transporter's activities. The Department of
Transportation has also issued rules regarding spills occurring
during transport.

5. Transportation spills not cleaned up within a reaéonably short time.

As discussed above, EPA has not established a definition of

http://yosemite.epa.gov/osw/rcra.nsf/Documents/77E581DC5215BF87852565DA0065 0294 3/10/99
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what constitutes an immediate response to a spill situation. The
timeframes and extent of immediate response must be judged by
persons responding to discharges on an individual basis. Extended
responses which are not judged to be immediate in nature may be
subject to enforcement action for illegal disposal.

4-

1. When does a spill become a Superfund candidate versus
cleanup under RCRA?

Question has been referred to our Superfund Office for
response.

2. When does a spill become a facility as defined in RCRA?

As discussed above, if cleanup activities do not begin promptly,
the spill is considered a land disposal site subject to permitting
requirements. In addition, spill areas where hazardous waste is
treated, disposed or stored past the immediate response phase
are subject to all applicable interim status and permitting
standards for hazardous waste management facilities receiving
waste under 11/19/80 as outlined in Parts 264, 265 and 122.

3. Are there any situations where the cleanup standards
are different than background?

RCRA regulations do not specifically identify a level of clean-up
required in spill situations. Under 263.31, a transporter must

clean up any hazardous waste discharge so that the discharge no
longer presents a hazard to human health and the environment,

Under the emergency procedures provisions of 264.51 and 265.51,
generators, treatment, storage and disposal facilities must take

those actions, as outlined in the contingency plan, necessary to
minimize hazards to human health and the environment.

'http://yosemite.epa. gov/osw/rcra.nsf/Documents/77E581DC5215BF87852565DA006F0294 3/10/99
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. hazardous waste, once generated, are -
safely-and properly handled. The :
Agency requests comments on situations

......in which the requirements"of § 262.34 -
""say be inappropriate end on'the 7
aenner in which EPA should hendle -
such-ituations. -~ - T
IV, Effective Date .
Section 3010(b) of RCRA provides that
EPA's hazardous wese regulations and

""revisions thereto take effect six months
after their promulgation. The purpose of
this requireinent s to allow persons -
handling hazardous wastes sufficient’
‘lead time to prepare to comply with
major new reguletory requirements. For
the amendments to § 262.34 promulgated

_today, however, the Agency believes
that an effective date six months after

‘ promuigation would cause substantial
and unnecessary disruption in the. '

implementation of the regulationa and y

would be contrary to the interasts of the
regulated community and the public.
The regulatory provision that this
amendment modifies takes-effect on
November 18, 1980. In the absence of the
immediate affectuation.of this
amendment, gensrators who accumulate
wastes for on-site treatment, storage or
disposal must prepara to operate these
facilities as fully regulatad hazardous
- waste storage facilities on and after
November 18, 1880, This would include
. preparaton and submission of a Part A
“=rmit application covering the
Acumulation ares. :
The Agency believes it makes Hitle
- sense to allow the requirements
rromulgated on May 18, 1080, to become
effective on November 19, 1980, and
then have them substantially modified
- on @ subsequerit date, i.e., the six-month
effective date for these amendments.
Leasing of regulatory requiremants is
not the type of revision to regulations for
which Congress intended a gix-month -
delay ‘occur batween its promulgation
and effective date. Consequently, the
- . "Agency s setting an effective date of
November 18, 1980, for the amendment
to § 262.34 promulgated in this .~ -
rulemeaking acion. 1. .. . .

" V.lInterim Finel Promulgation

This regulation is being promulgated
In interim final form. The reasons for
taking this exceptional procedure are
. Similar to those eupportingthe =~
‘immediate effective date. The delay
involved in initieting normal rulemaking
would cause substantia! hardship on
genarators who treat, store or dispose of
their'hazardous wastes on-site, During
the pendincy. of rulemaking, these - . ¥
-generators would not be-able.fo- ottt
“hnstriet hew accumulation ereas i
ir manifachiring facilities without '

[y

obtaining a RCRA permit. Because such
-areag are intimately Hed to the
menufacturing process itself, such a
delay might in effect create &'prohibition
af redesign and recanstruction of these:
manufecturing units, "o
Although the Agency does not adopt’
this procedure lightly, the tircumstances
indicate that the use of inferim final
promulgation is appropriate. As cde -
court has-notad *[i]t is an appropriate
safety valve to be used where delay
would do real herm.” U.S, Steel Carp. v.
EPA, 585 F.2d 207, 214 (5th Cir;, 1878). *
EPA believes that the effect of delaying
promulgation of this amendment would
ceuse substantial, and unnecessary,
hardship on a large number of
manufacturing operations, In this
situation, the use of advance notice and
-cumment procedures would be contrary
to the public interest and therefore good
cause exists for adgpting this =
“amendment in interim fna} form. See

U.8.C. § 553(b)(B). ‘
VIL Request for Gomniepts )

. The Agency invites comments on'all
espects of this amendment to the
regulation and on all the issues - i
discussed in this preamble, The Agency
has recantly requested comments of one
aspect'of § 282,84, its applicability to
prodiict storage tanks. 45 CFR 72024
[October 30, 1880). The Agency will
consider all comments received on .

§ 262.94 prior to promulgating this rnde
.in final form. EPA degires to formulate
sound and sensible regulations
concerning the proper handling of
hazardous waste, The requirements of

§ 262.34 are an important aspect of this
broader concern, and, if commenters '
bave suggestions on weys to improve
this regulation, the Agency would be
receptive to their suggestions. = -

VIIL. Regulatory Impacts

. The'effect of this amendment is to "™~
reduce the overall costs, economit -
impact and reporting and recordkeeping
impacts of EPA's hazardous'waste -
mansagement regulations. This Is -
achieved by removing accumulation

- areas of generators who send -

- accumulated westes to on-site disposal

* facilities from fall regulation as storage
facilities. The Agency is unable to .
estimate these cost and impact .

_ reductions because it does not have an

- estimate of the number of such areas ',
that otherwise would be fully reqilated,
For the reasons already discussed, -

" Administrator.

“Regulations fs arnended as follows: "

Dat.ed: November'14, 1880, '
Douglas M. Costle, . - ' ‘ 4

. “Title 40.0f the Code of Federal " * .

§26234 [Amended) | o

1.In § 262.34, paragraph (a){1) is..
revised to read as follows, L
- (a} A generator may agcumulate
hazardous waste on-site without a .
permit or without having interim status,
provided that: - T

{1} ALl such waste is, within 90 days, -
shipped off-site to & designated facility
ar placed in an on-gite facility thatis
permitted under Part 122 of this Chapter,
hes interim status under Parts 122 of this
Chapter, or is authorized to manage
hazardous waste by & State with a
hazerdous waste management program
approved under Part 123 of this Chapter. -
* . w, A 4 . . . N

Theée' a:mendments a.re-isa'ued: undei '

- the authority of Sections 1008, 2002(a),

3002, 3003, 3004 and 3005 of the Solid

- Waste Disposal Act, as amended by the

Resource Conservation and Recovery
Act of 1876 (RCRA)}, as amended, 42
U.5.C. 6908, 6612(a), 8922, 6923, 924 and
8925, T '
{FR Doc, 80-98131 Filed 11-18-&0: 845 are

BJLLING CODE §680-20-4 L

40 CFR Parts.122, 260, 264 and 265~ .-~
['SWH-FRL 1675-5] - e
Hazardous Waste Management ~ o
System . ° s -
AGENCY: Environmental Protection

A'san.cy' P . : ;I

ACTION: Interim final rule and reglest

for comments, ., ", . -

SUMMARY: In regulations promulgated in
May of 1980, the Environmental™ = '~

| . Protection Agency ("EPA") establisked

a comprehensive program for the - -
handling and management of hazardous
wastes; 45 FR 33086 (May 19, 1980).-The
reguiations, among other thinge, set forth
substentiverequirements for the
treaiment and storage of hazardous ..

wastss and require owners and - -
operators of treatment and storage .
“facilities to have Resource Conservation <
and Recovery Act [(RCRA) permits or
interim status pursuant to Parts 285.and

122 of the regulations. Certain activities
which persons may teke in response to
spills of hazardous wastes or materials
which, when spilled, become hazardous
waste might he considered treatment

notwithstanding ‘these cost and impact —{ (¢.g. absprption, neutralization) or ..

" reductions, the Agency believes thal ‘.
human health and environmental’ - "
protection will not be reduced by this

action.”” * 7

[ M -
. RSP - = -

storage (e.g. diking, coptainment), In';
this action ERA makes clear that the .. =
requirements for reatment and storage " .4

are not applicable to actipns taken'to- o g
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immediately contain and treat spills of -
hazardous wastes and materials which.
-when spilled, become hazardous waste.
This action &lso adds a definition of spill
in §§ 260.10 and 122.3,

DATES: Effective date: These ..
. amendments become effective on
November 19, 1880,

Comment Date: The Agency wﬂl
accept comments on these amendments
until Janvary 19, 1981,

ADDRESS: Comments on these
.amendments should be addressed to the
" Docket Clerk (Docket 3004, Ofﬁce of
'~ 'Solid Waste (WH-562), U.S, -
'Environmental Protection Agency, 401 M
' Su'eet. S W V.r‘\hmh.ilegttm1 n.c 20460, "

" FOR FURTHER INFORMATION CONTACT:
* . For general information, contact Amy
Mills, Office of Solid Waste (WH-563),
U.S. Environmental Protection Agency,
401 M Street, 5.W., Washingion, D. C.
20460, For information on
implementation, contact:

Region I, Dennis Hueber, Chief,
Radiation, Weste Management
Branch, John F. Kennedy Building,
Boston, Massachusetts 02203, (817}

- 223-5777 _

Region 11, Dr. Emest Regna, Chief, Solid
.- Waste-Branch, 26 Federal-Plaza, New-

sl

o _Regmn III Robert L. Alleu. Chief, -
' Hazardous Materials Bratich, Bth and
- Walnut Streets, Philadelphid; .°
- Pennsylvania.19106, {215) 597-0980
- Region IV, James Scarbrough, Chief,

- Residuals Management Branch, 345
Courtland Street, N.E,, Atlanta,
Georgia 30365, {404) 881~3016

Region V, Karl]. Klepitsch, Jr., Chief,
‘Waste Managément Branch, 230 South
Dearborn Street, Chicago, Nlinois
60604, (312) 686-6148

Region VI, R. Stan Jorgenseri, Achng

- Chief, 'Solid Waste Brarich, 1201 Elm . regulations apply to hazardous wastes :

Street, First International Building, -
Dallaa. Texas 76270, (214} 787-2845
Regmn VI, Robert L. Morhy, Chief, .
. - Hazardous Materiels Hranch, 524 E. -

St Street, Kansas City, Missput

' 64106,7618) 3479307 °

-,‘Remon
Wasta Managément Branch, 1860
" Liricsls Street, Denver, Colorado ™
80203, (303) 837-2221 .

Region IX, Amold R. Den, Chief, .
Hazardous Materials Branch, 215
Fremont Street, San Francisco,

California 94105, {415) 556-4606 -

" .- Region X, Kenneth D. Feigner, Chief,

Waste Management Branch, 1200
Sixth Avenue, Seattle, Washington
96101, (208) 442-1260

" ‘waste for.a temporary peried .
“treatment as “any method, teclnnque. or.

SUPPLEMENTAH\' INFDRMA?ION: '

L. Introduction

In May of 1880, EPA’ promulgated :
regulations implementing Subtitle C'of
the Resource Congervation and
Recovery Act of 1678, as amended
{"RCRA™). These regulations, among
other things, identify-and list hezardous
wastes (Part 261), establish standards -
for generators and transporters of

* hazardons waste (Paris 262 and 283),

and set standards and permit
redquirements for owners and operators

- of facilities that treat, store or dispose of '
~hazardous waste (Parts 264 and 265 and

* - Parts 122 and 124); 45 FR 33066 (May 18,
"1880): These regulationa are-designed to
_“ensure the proper-handling and .

management of hazardous wastes from

- thelr generation through their ulhmete
.* disposition.

Hecause wastes may be produced,
handled and disposed of in a Jarge
-number of ways, the regulations
necessarily are cast in broad termns. A
generator is anyone whose act or -
process produces a hazardous waste or
whose action first causes a hazardous
whaste to become subject to regulation,
Section 260.10{a), 45 FR 72024 (October
90, 1080} This act orprocess may be the
manufacture of goods or materials,
service operations such as cleaning with-

- chemical solvents listed in § 261.51, or -
York New Yark 1000? (212) 264—0504/ :

the discard of commercial chetnical -

~products listed § 261.33, Storage'is -

defiried as “the holding oihazardous' i
l! m

“piocess, including neitralization,

"' designed to change the physical,

chemical, or biological characteror
composition of eny hazerdous waste so
as to neutralize such waste, or so as to

' render such waste nonhazardous, or less

hazardous; safer to transport, store or
dispose of; or amenable for TecoVery,
amenable for storage, or reduced in -
“volume." Section 260.10(a).

This action concerns how. the

‘that are created by spills of hezardous
waste or materials which, when spilled,

-~ become hazardous waste. For reasons . ..
-, '« "discussed below, the word “spill” is
-, defined in the amendments publiahed

VI, Lawrence P. ‘Cezda, Ciuef. | “loday as "the accidental spilling, -

leaking, pumping, pousing, ennttmg

- emptying, or dumping of hazardons

waste or material'which, when spilled,
becomes hazardous waste into or on
any land or water.” This definition
obviously covers spills of those

hazardous waste listed in §§261.31 and

261.32 and those solid wastes that
exhibit any of the characteristics of
hazardous wastes defined in Subpart C -
of Part 261. This definition alse covers -
spills of the commercial chemical

. henlll: or the envirgnment 10 aliow the treatment, ;|

“permit. § 12277 s Torth

Thus, wv
- the same dilemma Is posed for persona whose

'products and manufacturing chemical-

intermediates listed in § 261.33 (e} and
(f). The Agency interprets spills of these
materials to constitute discarding of
such'materials [see definitions ln § 281.2
{c) and (d)). These materials, when . -
discarded, are hazardous waste (see

§ 261.33). In addiuon. other materigls,
when spilled, are’copsidered solid waste

. because spilling constitutes discarding .

and may exhibit the characteristic of

hazardous waste defined in Subpart C of

Parl 261, \ ‘
Members of the regulated community

have asked’ ‘whether certain activities
taken in immediate response to such

. spills constitute treatment fe.g.,
.neutralizing the hazardous waste).or.

storage {e.g., containing the waste in"
order to prevent its spread). These
questions have significant practical
implications. Treatment and starqge of
hazardous wastes, under the
regulations, must be carried out in

- . facilities that havs interim status under

Section 2005(e) of RCRA and 40 CFR
Part 122 or that have & storage or
treatment permit from EPA or a State
authorized to nm a hazardous waste
program under Section 3006." Spills are
sudden, unplanned events. In many

© cases, the treatment or storage _

necessary o respond to spills will not

-be covered By a8 RCRA permit or. lnterirq .

status. This i3 particularly true‘for .. *
genergtors who do not treat, store or. "’
dispose of hazardous waste and

transporters who would have neither A L
"permit nor interim status. It also may be’

true for owners and operators of

treatment, storage or disposal facilities
where their permit or Interim status may
not cover the types of treatment or

storage performed in responding to a..
particular spiil. Persons responding to

the spills would be placedin the . . ..
uncomfortable position of taking sctions
necessary to protect human health and - -
the environment whlle belng ln violation ,
of RCRA.2 -

In additmn, Parts. 264 and 285 setfor!h )
the manner in which persons may treat

eyparmiuiilherdhl.w

" imminent-and substential endungerment to humian

slorage os disposal of hazardous waste fora . -. ...
nonpumlttc& facil { oz activitiea 1ol covered by a Vi
procedures governing the
issuance of emergency permits. EPA is presently - -
-developing sntduwe !ot the jasuance n! these

. Permits.

¥Hazardous wastes praduced in lmul] quenﬁuel
are excluded from full Subtitle C regulation under
§ 281.5. A condition of that gxclusion, howeves, is-
Lhat wastes subject 1o § 261.5 prust be managed in -

- Sitbtitle C-lacilities, facilities approved by the State,

or'use, re-use, recyoling or reclamation facilites, - .,

evex for spills by small imantity generators,
response might conatitote treatment or storsge.

" Under § 1..2.27 l!xe Reginml Adm!niuu-ltor h '“,;..\ L
-authorized fo bsus emi
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or store hazardous wastes. With respect
ta chemical, physical. and biological
treatraent, for example. the regulations

2scribe such things as general
—perating requirements, waste analysis
and trail tests. inspections, and closure
requirements. See 40 CFR 265 Subpart
Q. If. for example. reagents are osed to
absorb or neutralize a chemical product
listed in § 261.33 which has spilled in a
plant, the treatment requirements
specified in the regulations would
teci}inically govern the response to the
spiil,

This amendment is designad to allow
appropriate responses to spills of
hazardous wastes without being limited
by the treatment and storage standards
and the permit and interim status
requirements of the regulations. It
should be noted that EPA is developing
regulations which will address in more
comprehensive fashion the application
of the RCRA regulations to spill
response activities, That rulemaking will
clarify, among other things, relationship
of RCRA and other Federal statutes,
particularly the Clean Water Act and
the Hazardous Materials Transportation
Act. which concern spill activities.

II. What These Amendments Do

The amendments published today add
three new elements to the regulations
~vhlished in May, 1980: they add a

nition of spill; exempt immediate
+ntainment and treatment activities
from the Part 264 and 263 regulations
governing treatment and storage; and,
amend Part 122 to indicate that such
activities do not have to be covered by a
RCRA permit or interim status.

The definition of “spill” is the same as
the definition of “discharge™ in
§ 260, 10{a), except that the word
“intentional” has been deleted from the
definition of spill and the phrase
“material which, when spilled. becomes
hazardous waste” has been added. The
exclusion from regulation provided in
today's amendments is designed to
allow persons to respond immediately to
sudden, unplanned occurrences, i.e.
accidents, which release materials or
wastes into the environment. There does
not appear ta be any basis ta extend
teday’s action to intentional releases
which might acgur. Releases which
occur from burst pipes and ruptured
containers would he considered spills;
releases which routinely occur from, for
example, scheduled maintenance of
machinery would not be. The Agency
specifically requests comment on
whether the definition of spills provides
appropriate scope for the substantive
~- ~ndments published today. For

oses of the RCRA portions of the
.solidated permit regulations, a

corresponding definition of spill has
been added to § 122.3.

The amendments to Parts 264 and 265
state that treatment and containment
actions taken in immediate respanse to
spills are not considered treatment or
storage of hazardous waste. These
response aclivities are net subject.
therefore, to the detailed requirements
of those parts governing treatment and
storage. The amendment to § 122.21
indicates that these activities do not
have to be covered by a RCRA permit.

The amendments only cover activities
during the immediate response to a spill.
As discussed below, ance this response
is accomplished, other regulatory
provisions apply. Section IV of this
preamble provides examples of how
these amendments and the other
regulatory pravisions apply to spill
situations. These amendments are
designed to allow persons to respond
immediately to spills which may pose
dangers to human health and the
environment, [f the Agency helieves that
anyone is abusing this provisian, it will
not hesitate to bring enforcement
actions, including. under appropriate
circumstances, criminal prosecutions.

L. Regulations not Affected by This
Amendment

The purpose of today's amendments is
to allow persons to treat and contain
spills without having engaged in
treatment and storage activities and to
recognize that spills occur at places
which might otherwise not be treatment
and storage facilities. These
amendments do not affect whether the
spliled substance. residue or debris is a
hazardous waste or not; Part 261 will
govern. They do not affect in an way the
application of the generator and
trangporter requirements; Parts 262 and
263 will govern these activities. After
the immediate response activities are
completed, the hazardous waste is
subject to all the requirements far
transportation. treatment. storage, or
disposal. .

The regulations promulgated in May,
1980, explicitly place specific
requirements for certain spills of
hazardous waste~—discharges accurring
during transportation and releases
gccwrring at on-site agoumulation areas
and in treatment, storage and disposal
facilities. These regulations, described
briefly below, are unaffected by the
amendments published today. These
amendments complement the
regulations by clarifying that actions
taken in response to spills and in
sompliance with those regulations are
not subject to the treatment and storage
regulations and do not have to be -
carried out at a treatment or storage -

facility with a RCRA permil or in interim
status.

Discharges of hazardous waste during
transportation are subject to the

" provisions of Part 263 concerning

immediate action, reporting, and
cleanup. 40 CFR 263.30 and 263.31. 45 FR
12744 {February 28, 1980). republished at
45 FR 33152 (May 19, 1980). Discharges
of hazardous materials during
transportation are also subject to the
reporting provisions of DOT regulations
under the Hazardous Materials
Transportation Act, 48 CFR 171,15,
171.18. These regulations will apply to
gpills during transportation and these
requirements are not affected by today's
amendment.

The Payt 264 and 2635 regulations
contain extensive requirements for
hazardous waste management facilities
goncerning preparedness and
prevention. and contingency plans and
emergency procedures, 40 CI'R Part 263.
Subparts C and D. 45 FR 33238, 33237
{May 19. 1980). To ensure proper
response to explosions, fires, and ather
releases of hazardous waste, these
provisicns require owners and operators
of regulated facilities to have salfety
aquipment and systems, arrangements
with relevant local authorities, a
contingency plan and emergency
procedures covering response activities.
These regulations continue to apply to
releases at hazardous waste
management facilities which present
dangers to human health and the
environment. For example. §§ 264.58
and 265.56. concerning emergency

.procedures, have not been exempted.

The emergency coordinator must follow
the procedures set forth in those
sections. Today's ameadment simply
means that actions taken, for example,
under § 265.56({e}, are not subject to the
treatment and storage requirements of
Part 263.

Regulations promulgated under other
Federal, state or local laws may apply to
spills of hazardous waste and other
malerials. On the Federal level. twa
exampiles are Sectian 311 of the Clean
Watar Act and the Hazardous Materials
Transportation Act. Under Section 311
of the Clean Water Act. discharges of
oils and hazardous substances (which
may also be hezardous wastes} are
subject 1o regulation. Hazardous
materials, as regulated by DOT under
the Hazardous Materials Transportation
Act. include hazardous wastes. See 45
FR 3451 (May 22, 1980). The
amendments published today concern
only RCRA requirements and in no way
affect a person’s obligations or
responsibilities under any other .
applicable Federal, state or local law.

’
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IV. Examples of How These
Amendments Cperate

The following examples illustrate the
manner in which the amendments
pubiished today operate and tie in with
the other RCRA regulations.

1. A manufacturer spills 2 commercial
chemical procuct listed in § 261.33(e) on

- the floar of his plant. He immediately
uses a reagent to absorb or neutralize
the spill, whase residue amounts to
more than 100 kilograms. He places the
residue in containers for subsequent
transportation off-site. What regulations
apply?

The manufacturer is a generator of a
hazardous waste—the spilled chemical
as well as the resulting residue. He is
not a small quantity generator because
he has generated more than 100
kilograms of § 261.33(e) residue. See 40
CFR § 261.5(e}{2). His use of the reagent
is not subject to treatment regulations of
Parts 264 and 265 and this use does not
have to be cavered by a RCRA permit or
interim status. Once the immediate
response (s over, however, he hecomes
subject to the generator requirements of
Part 262. These include requirements for
accumulation on-site, use of EPA
identification numbers prior to
transporting the residue off-site,
initiation of the manifest, and use of
appropriate packaging, labelling,
marking and placarding.® Manufacturers
who anticipate such spills may, as a
precautionary measure, make necessary
arrangements to comply with the Part
262 regulations in advance. And, the
transportation and subsequent
treatment, storage or disposal of the
spill residue is subject to the .
requirements of Parts 263, 264. 263 and
122,

2. A tank uged to accumulate
hazardous waste (under the
requirements of § 262.34} ruptures and
the wastes spill on to the ground.
Because the tank does not havea
secondary containment system, the
generator immediately builds an
emergency dike to contain the spilled
waste. He subsequently pumps the
spilled waste into drums and, after

*EPA recognizes that certain persons. including
mauufacturars and transporters of hazardous
materials, may not have EPA identification numbears
prior 1o a spill which creates hazardous waste. At
this time EPA has decided not ta exsmpt discharges
from the requirement of having an EPA (O number.
Generators do not need an EPA D number at the
time of generation but rather at the time of treating,
storing or disposing of the waste or transporting or
cffering the waste for transportation, Generators
will have an epportunity to obtain an EPA [D
number after the spill. And. persons whe anticipate
that they may generate hazardaua waate io the
future may obtain an EPA [D number in advance.
For these reasons, EPA belleves that at this time

~ there i3 no reasan to exempt these genetators from
this requirement.

several weeks, ships those drums off-
site to an incinerator.

The design, construction and
operatien of the emergency containment

‘dike is not subject to the RCRA Subtitle

C regulations (hawever, the overall
respaonse to the spill is subject to the
requirements of Subparts C and D of
Part 285 which apply by reference
through § 262.34). The storage of the
cleaned-up wastes in drums is subject to
the accumulation requirements of

§ 262,34 if storage in the drums is for
less than 90-days before off-site
shipment or in a on-site. If storage in the
drums exceeds 90-days, then this must
be covered by a RCRA permit {an
existing permit, a new permit, or an
emergency permit) or be covered by
interim status, and must be carried out
in compliance with the applicable
requirements of Parts 264 or 265. The
incinerator that the drummed wastes
shipped to, must have a RCRA permit or
interim status,

If, as part of the immediate clean-up
action, the containment soil of the diked
centainment area is treated (e.g.,
decontamination of the soil in a mobile
treatment unit} or the spilled waste is
treated, such activity also would not be
subject to regulation. However, if such
treatment extends beyond the
immediate clean-up action, EPA will
require an emergency RCRA permit to
be gbtained. If contaminated soil is left
in place, this constitutes disposal and
will require a RCRA permit,

3. A spill of hazardous waste material
listed in § 261.33{e] ccours in
transpottation. What must the
transporter do?

Under §-263.30(a). the transparter
must take appropriate immediate action
to protect human health and the
environment. The spill containment or
treatment action taken in immediate
response is exempt from the reatment
and storage requirements of Parts 264
and 265 and the transporter is not
required to have a RCRA permit ar
interim status for such action. If he has
generated hazardeus waste, he must
comply with Part 262 when the
immediate actions are over. If he
transports the spill residue from the spill
site, he must comply with the
transporter requirements of Part 263 and
transport the residue to a facility with a
RCRA permit or interim status.

If required by DOT regulations (see 49
CFR 171.15) or other federal regulations
(see. e.g.. 40 CFR 117.21 and 33 CFR
153.201), the transporter must notify the
National Response Center. [f an on-
scene coordinator orother official
arrives, that official may undertake
response activities which are exempted
by today’s amendments from the RCRA

standards and permit requirements for
treatment and storage. Under the
present regulations, § 263.30(b), these
officials may authorize the remaoval of
the waste by transporters without EPA
identification numbers and without the
preparation of a manifest. The
hazardous waste residue must be sent to
g hazardous waste management facility
with a RCRA permit or interim status. If
long-term containment or treatment
occurs at the spill site, the site must
have a full RCRA permil, interim status,
Or an emergency permit.

4. A spill occurs on the site of disposal
facility which is in interim status. The
operator of the facillty undertakes
immediate containment and clean up.
He subsequently disposes of the waste
at his facility.

The immediate containment and clean
up activities are exempted from the
requirements of Part 264 and storage
and treatment. The owners and
operators of the facility must, however.
carry out the provisions of the
contingenzy plan under § 265.51 and
follow the emergency procedures
§ 263.56. The disposal af the hazardous
waste is subject to the disposal
requirements of Part 255. If the disposal
facility is unable o dispose of the spill
residue. the owner or operator of the
facility, if he has generated a hazardous
waste, may accumulate the waste on-
site under the provisions of § 262.34, and
must comply with all the Part 262
requirements applicable to generators of
hazardous waste.

V. Effective Date

Secticn 3010(b) of RCRA provides that
EPA's hazardous waste regulations and
revisions thereto take effect six months
after their promulgation. The purpose of
this requirement is to allow persons
handling hazardous wastes sufficient
lead time to prepare 16 comply with
major new regulatory requirements, For
the amendments promulgated today,
however. the Agency believes that an
effective date six months after
promulgation would cause substantial
and unnecessary disruption.in the
implementation of the regulaticns and
would be contrary to the public interest.
‘The amendments make clear that
persons responding to spills are not
engaging in treatment and storage
activities and that such activities do not
have to be done in facilities with a
RCRA permit or in interim status. The
effect of the amendments will be to
relieve these persons of having io
comply with a number of impractical
requirements with respect to spills
response actions. The Agency believes
that this is not the type of regulation
revision that-Congress had in mind

e —— _
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when it provided a six moath deiay
between the promulgation and the

affective date of revisions to regulations.

asequently, the Agency is setting an
-.iective date of November 19, 1860, for
these amendments.

V1. Promulgation in Interim Final Form

These amendments operate as a
clarification of the hazardous waste
regulations published in May of 1980. 45
FR 33066 (May 19, 1980). With certain
exceptions, those regulations did not
address containment and treatment of
spills of hazardous wastes or materials
which, when spilled, become hazardous
wastes. A literal interpretation of the
May regulations, however, would mean

.that such actions constitute storage and
disposal fully subject to regulation.
These amendments conform the
regulations to their original intent. The
Agency believes that good cause exists
for promulgation of this rule in final
form, See 5 U.8.C. 553{b){B).

Delaying the application of these rules
to allow opportunity for public notice
and comment would wark substantial
hardship an persons handling hazardous
waste. The regulatary program goes into
effect on November 19, 1980, Spills are
everyday occurrences in the real world.
Without immediate clarification of the

ulatians, all persons whao might in the
iure spill a hazardous material or
hazardous waste would have to the
prepared to be in full compliance with
the Part 285 regulations governing
treatment and storage. Without these
clarifying amendments substantial
hardship would be impased, withouat
appreciable benefit, on the regulated
community.

VII Reguests for Comments

The Agency is soliciting comments on
all aspects of the amendments and on
all issues discussed in this preamble. In

_addition, the Agency may initiate more
comprehensive rulemaking in the near
future on RCRA's application to spill
responses, The amendments published
today will be subject to reconsideration

. at that time. The public may accordingly
‘=~ be provided additional epportunity to
""" comment on the Agency 3 regulat:on of
8pills. - .

VIL Regulatory !mpacts

The eifect of these amendments is to -

« " reduce the overall costs, ecanomic
. impact and reporting and recordkeepmg
. impacts of EPA’s hazardous waste

‘nagement regulations. The Agency is’ .

.able to estimate these reductions.

‘when spilled, becomes a hazardous
waste, except that, with respect to such -

Dated; November 14, 1980,
Douglas M. Costle, i
Administrator.

Title 40 of the code of Federal
Regulations is amended as follows:

§ 260,10 [Amended) :

1. Add the following defimtlon to
§ 260.10(a)(B4a):

“Spill" means the accidental spiiling,
leaking, pumping, pouring, emitting, or
dumping of hazardous wastes or

"materiais which, when spilled, become

hazardous wastes into or on any land or
waler,
$1223 (Amended}

2. Add the following definition to
§122.3:

“Spill" [RCRA] means the accidental
spilling, leaking, pumping, emitting,
emptying, or dumping of hazardous
wastes or materials which, when spilled,
become hazardous wastes into or on
any land or water.

§264.1 (Amended}

3. Add the following paragraph (g){(8) -
to § 264.1:

- a

(8) Persons with respect to those
activities which are carried out to
immediately contain or treat a spill of
hazardous waste or material which,
when spilled, becomes a hazardous
waste, excepl that, with respect to such
activities, the appropriate requirements
of Subpart C and D of this Part are
applicable to owners and operators of
treatment, storage and disposal facilities
otherwise subject to this Part.
[Comment: This paragraph only applies
to activities taken in immediate
response to a spill. After the immediate
response activities are completed, the
applicable regulations of this Chapter
apply fully to the management of any
spill residue or debris which is a
hazardous waste under Part 261.]

§ 265.1 [Amended]

4. Add the following paragraph (c}{11)
to § 2631

c * kW

- (11) Persons with respect ta those ..
activities which are carried out to
immediately contain or treat a spill of
hazardous waste or material which,

activities, the appropriate requireients
of Subpart € and D of this Part are
applicable to owners and operators of
ireatment, storage and disposal facilities

*.  otherwige subject to this Part."

[Comment: This paragraph only- apphes '

** to-activities taken ih immediate
“response to a spill. After the immediaté

" questions from States and the regulated’

response activities are completed, the
regulations of this Chapter apply fully to

the management of any spill residue or ~ #=¥°,
debris which is a hazardous waste #
under Part 261.] o

§ 122.21 [Amendad)

5. Add the following paragraph (d}{3)
to § 122.21:

[d] LI

[3) Further exclusions. A person is not
required to obtain a RCRA permit for
those activities he carries out to
immediately contain or treat a spill of
hazardous waste or material which,
when spilled, becomes a hazardous
waste. [Comments: This exclusion is
intended to relieve persons of the

- necessity of obtaining a RCRA permit

where the treatment or storage of
hazardous waste is undertaken as part
of an immediate response to a spill. Any
treatment, storage or disposal of spilled
material or spill residue or debris that is
undertaken must be covered by a RCRA
permit, an emergency RCRA permit or
interim status.]

These amandments are issued under
the authority of Sections 1008, 2002{a),
3004 and 3005 of the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976 {RCRA), as amended, 42
U.5.C. 8905, 6912{a), 6924 and 6925,

[FR Dac. 80-36132 Filed 11-18-5% 9:43 am|
BILLING CODE §560~30-M

40 CFR Part 122
[SWH-FRL 1875-2]

Hazardous Waste Management
System; General and EPA
Administered Permit Programs: The
Hazardous Waste Permit Program

AGENCY: United States Environmental
Protection Agency.

ACTION: Interim final rule and request
for comments.

SUMMARY: The Environmental Protection
Agency (“EPA") is today amending its

. hazardous waste permit regulations to
. glarify the circumstances under which
‘hazardous waste management facilities

may gualify for interim status. Interim

" " .. status is the condition under which

certain facilities would be treated as
having been issued a permit until such
time as final administrative action was

" taken on their permit application. These

amendments have been prompted by -

community concerning the eligibility of
various types of facilities for interim
status.
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