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·o 
. INTERIM FIWU. 

ENFORCEMENT RESPONSE POLICY 
THE ASBESTOS HAZA.RD EMERGENCY RESPONSE ACT 

' . 

INTRODUCTION 


On oy·· ober 22, 1986, . the President signed into law the 
Asbestos H . zard .Emergency Response Ac:t CAHERA) of 1986, also 
known as t tle II of the Toxic Substa.r,ices Control Act (TSCA). 
Unde·r AHE ' · the Environmental Protection Agency (EPA) w.as 
directed t promulgate· regulations which 'would require Lo.cal 
Education lg'encies (LEAs) to address ~sbestos problems in 
their scho 1 buildings. In accordance with the statute, and 
the regula ions issued on October 30, 1.987 ( 52 FR 41826) , LEAs 
are requir d to inspect school buildings for asbestos
containing building materials (~CBM')', develop management. plans, 
and · impiement . response actions" . The sta:tute also requires 
persons ot~er th~in LEAS · to comp~y wi~h the r ,equirements Of 
AHERA or artY rule or order issued under A.HERA. · .

I . . . . . 
This Ejnforcement. Response Policy ( E.RP)' .-for AHERA caJ,,ls for 

the i ssuande of civil. c 'omplaints, Notices of Noncompliance 
(NONs) ', an~ criminal acti9ns to LEAs and ot.ber persons.that do 
not comply !with . A.HERA. This ERP also calls for the use of 
injunctive relief under section 2o·a of A.HERA or under section

0 17 of the oxic Substances control Act (TSCA) to respond to 
·hazards· which pose an imminent and · substantial ·danger to human. 
health and the environment, or to compel an LEA .·or other ·person 
to comply ith any requirement of A.HERA. Except as oth.erwise 
indicated i 1 thi.s policy, NONs wi 11 riot be an appropriate 
en_forcement response for violations of A.HERA by pers.ons other 
than the L ("other persons"). 

an LEA means: 
y LEA as defined in section 198 of the Elementary 

~d Secondary Education Act of 1965 ( 20 U.S. C,. 3381) . 
~flSentially, this . means ·that an LEA is an LE1\ if it 

4•fined as. such under State Law ~ · 
2) &·owner of any nonpublic, nonprofit elementary or 

condary school builgfnq. · · 
3) e goyernlng authority of schools ope.rated. under the, ~fen·se dependents' education system provided under 

·t~e Defense Dependents·, Educa~ion ·Act of 1978 ('20 
u,s.c. '.. 92.1, et seq.). · 

l 
I·O 1 
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Persons Ot~E,;:r Than the LEA <"Other Persons">0 . 	 ..
I . 	 , 

For t~e purposes of this ERP, "persons other than the ·LEA" 
or "other irersons" means persons who: . 

ll . tnspec~ LEAS for ·ACB~. for ' the purpose of the LEA's 
~ERA" inspection . requirements. 

2) Jrepare management · plans for the purpose of the LEA'S 
/}HE~· man~gement· plan reqUirement·S. . 


3) mes1gn and/or conduct response actions at LEAs. 

4) Analyze bulk samples and/or air s·amples for the 


ijUrpose of the LEAS AHERA requirements (i.e., 
laboratories). 

5) 	 ontract with the LEA to perform any ·other AHERA 
elated function (i . e. , to be the. LEA. designated 
erson, to conduct o'perations and maintenance ·~ctivi ties, etc .). ·. 

1 

I 

DETERMINING THE LEVEL OF ACTION·. 

EPA m_l_ iss~e · civi 1 ·penal~ie~ · t~ LEAS of up to $5, ooo per 

day per vidiation of MERA a·s identified in 'AHERA section 207. 

The Agency ~ay ·also pursue criminal sanctions against LE.f\s for


0 knowing o~i llful violations of AHERA under Tsc·A title I. 

Under AHE section 208, the Agency may pursue injunctive .....
relief in order to respond to hazards that pose an imminent and 

substantial .endangerment to human health or .the environment. 

Finally, t~ · Agency may use the authority of TSCA section 17 tp

compel LE.As to comply with any requirement of MERA. · 

Generally , PA will also notify. the State Governor and the 

public of an LEA's violation of AHERA. 


I 
! 


Under II'SCA titre .I, as amended by section 3(b) of AHERA, 

EPA may uti~ ize all enforcemen.t .remedies proyided \inder TSCA· 

title I aga~nst "other persons·" who .violate the· provisions of 

AHERA and i~s regulations. (e.g . . , persons who des.ign or conduct 

response ac -ions that are not accredited under AHEAA and 

laboratorie that are not accredited to perform air monitoring 

o r ·do not follow the protocol st.ipulated in Appendix. A), 

including c~vii penalties ot up to · $25,000 per da~ per violation . 


; 

Administrat~d.ye Ciyil Pe~alties , . 

0 


In gene al, this ERP calls for administrative civil · 

penal~ies t be issued to LEAs for violations ident.ifie~ in 

AHERA secti~n 207(~'). Additionally, administrative civil 

penalties a e the appropriate enforcement response fo~ 

violations f MERA by persons other than the LEA <"other . 

persons"), xcept as otnerwise . specified in .this policy. 


1 

I 
I 

http:Administrat~d.ye


0 

, 
-3

Administrative civil penalties are to be assessed . according 
to this policy. Pursuant to the Delegations Manual, regional 
enforcement personnel must obtain written concurrence from the. 
Off ice of Compliance Monitoring (OCM) of the Office of Pesticides 
and Toxic S~stances (OPTS) prior to initiating an administrativ.e 
civil penalt y for violations of . MERA. A region may request 
relaxation f the concurrence requirements for civil actions taken 
against LEA · once three administrative civil complaints have been. 
successfull · issued to an LEA. and c;losed out. A region may · 
separately equest relaxation of concurrence for civil actions 
taken again t "o.ther . persons" ·once three administrative civil 
complaints ave been successfully issued to an "other person" and 
closed ou~. Regions must also obtain OCM concurrence for the 
first threetdministrat i ve .civil compla~nts that .are successfully 

-issued to L ·employees and ·succes?fully closed. For the . civil 
actions to e considered successful, regional cases must have been 
supportf7d br adequate evidence of· the \r~olation, and th~ proposed 
penalties aid final ·assessments must conform to this MERA 
enforc~ment response policy. . · 

I 

Finall~ , Reg~ons must obtain 6cM concurrence for each 
administrative civil complaint that is issued to an LEA or "other 
person" whi_qh is calculat.ed ·on a per day basis,· or per violation 
basis otherJ than in accordance with Appendix A or B of this ERP 

O
(See the "One or Per Day Assessments" section of this ERP on page 
10 and 19, .ind the "Multiple Violatiqns" section of this ERP on 
page 18 ) . l · · . 

Except as otherwise indicat~d in this policy <see "LEA 
Employees a 'Other Persons'" section of this ERP on pag·e· -zo > , it 
is not appr~priate· t .o issue NONs for violations ·of MERA by 
persons oth r t;.han the LEA <"other persons"). suc;h violatio!ls 
will usuall warrant a civil complaint.' . · 

. . 
Notices! a'l · Noncompliance are t'o be issued to LEAS for all 

violations ~f AHERJ\ and/or the AHER,A ~egulations that are not 
responded t by other enforcement mech~isms. This includes all 
management lan implementation violations, br other on-going 
implementation. vio.lations for which an administrative civil 
~omplaint c~ot be · issued ·or injunctive. relie~ is ~ot obtained. 
Additional!~, NONs are to be issued to LE1\s for the LEA'S first 
citation fo~ any Level 6 vfolation or Level 3, 4, or 5 minor 
extent viol~tion, regardless of the number of school buildings 
involved. Ci~il. complaints are to be issued for the iEA's second 
c~tati?n of ~ Level 6 Violation or a . ~evel 3, 4, gr 5 min?r .extent 
v iolation antl are to be calculated using the Penalty Matrix for 

. LEAS found i h Table A. 

0 
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. . I f . .0 Not1c1s o Noncompliance may also be used in certain 
c i rcwnstanqes. as the initial enforcefl\ent resE>onse to LEAS that 

have faileq to conduct an asbestos inspection and submit a · 

management jPla_i; to the State. The AHEAA extension bill requires . 

States to ubm1t to EPA by December 31, . 1988, a written statement 

reportin·g hose . LEAs that have .submitteq a management plan and 

those who ave .submitted a request to defer submission or the 

management plan until May 9, 1989. States must update this list · 

and submit it to EPA by December 31, · 1989. Regions may use the 

info rmatio obtained from these lists to issue NONs to LEAS that 

have n~t h~ an on-site inspection ·by an .EPA compliance inspector·, 

and appear n the list as not submitting a management plan by the 

statutory eadlines (October 12, 1988, or May 9, 1989, · if the LEA 

has receive~ a deferral from the State). That NON shall require 

LEAs to sub it documentation· within 6·0 days to the EPA Regional

Off ice -that they completed the inspection and submitted the 

management lan to the State. · The NON shall further state that if 

the LEA doe not submit this dOCUmentation within 60 days after 

receipt of he NON, the Agency will issue an administrative civil 

penalty to he LEA for its failure to conduct .the inspection 

and/or submit the management plan. Local Education .Age.rtcies that 

did submit managemen~ plan. in response to the initi~1· NON will 

not be issu d a civil complaint 1or f~iling to conduct the 

inspection r $ubmit the plan, as long as the ·LEA submits . · 

docwnentati n of compliance within the ' 6o days.


0 Tlle adr antage to this approach is that if records . 

incorrectly show that an LEA has · not submitted a management plan,

the LEA wi'l be able to ·notify the .Agency of the error before an 

unjustifi ed and resource ·intensive civil complaint is issued. 

Further, th NON with a pending civil complaint .within 60 days 

may provide enough inc·entive for an LEA to submit a management . 

plan to the State without ·EPA having to invest resou·rces issuing 

an administ ative civi+ .complaint. 


Civil CfOmplaints Which are to 'be issued to LEAS that.· do not 

submit documentation that an inspe~tion was completed and a 

management ~lan wa.~ sub.mitted to the St.ate. wi 11 no~ .be subject to 

the 180-day target ln the · Agency's St~ateg1c .Planning and 

Management ystem. ( SPMS), and OCM does not expe.ct the Regions to 

follow-up o al1 .of those NONs with civil complaints at ohce. 

The number qt civil' compla~nt~ ~h~t w~il immediately ~allow-up 

NONs which cir• issued as the 11:11 t1al response ..for "fa1 lure ~o. 

submit a m1agement plan" ·will ·vary in each ·Region depending on 

the resourc s .available in each Region .' Therefore, Regio~s should 

prioritize he issuance of the follow-up civil complaints. . 

Regions should consider LEAs that contain the most students 

(therefore ~he most pot.entl.al exposure) and have a history of 

violating a bestos regulations, as having the highest ·priority ' to 

receive fol ow-up civil complaints. Regions may also consider 


O
other appro~riate criteria for determini~g which LEAS will receive 

priority fo l low-up civil complaints. 


. . 

l 
I 

I 

----+---:-------__..__:._-----:---1\ 


http:pot.entl.al


-5

0 Local Education Agencie~ that have not conducted the asbestos 
i nspe7tion. and/or submitted a management plan by the statutory '· 
dea~11ne ld ha~e had an oh-s~te EPA ~omplianc~ inspection to · . 

verify non ompl1ance-, · may be. issued an administrative civil 

complaint s the iniJ:ial en~orcement respons~ . .. 


. . . 
Notic s of Noncompliance, other than NONs issued to an LEA 


for the fi ,' st citation of a Level 6 violati~n or a Level 3, 4, or 

5 minor ex ent violation, are to state that repeat violation~ of · 

AHERA may e considered knowing or willful violations of TSCA, and 

therefore, may be subject to aqditional enforcement actions 

inc fuding a riminal penalties and court injunctions. All NONs 

issued to 4n L~ should be c_opied to the State- Governor, State , / 

A.HERA Desi1nated Agency/Person, or State Boar~ of Education in -· 

wh~ch ~he EA is located.. Additionally, all NONs issued to an :LEA 

for substa tive AHE·RA violati'ons a:re to require the LEA to submit 

documentat"on to the .EPA Regional Office within 30 days that the 
AHERA viol ~tion has -been corre.cted. Regions are to pursue
further ac ion <i. e: ,· press releases, notffication of the State 
Governor, ' njunctive relief, or criminal ref€rrals) if the LEA has 

• not correc, ed ~he ~iolation. · 

Io j unc t i ve IRe lief . 

0 
The A.J ency may obtain -injunctive relief. under AH~RA sec~ion · 

208(b), as ~ell as under section 17 of TSCA _title I. The decision II 

regarding t e appropriate section under which to proceed . will 11 
.I

depend on t r e pa_r~icular_ facts of the .case. · . I 

AHERA ' lsection 208(b) ~uthorizes injunctive relief in cases . 
where "the ' ~resence of airbo~ne asbestos or the condition .of 
friable-as~~stos-containing material in a school building 
governed b~, a local education agency poses ·an imminent and 
substantial endangerment to. human health or the environment." As 
these cqndi ions corr-espond roughly to the-. "imminent hazards" of 
section 7 o TSCA title I, AHERA section 208(b) should be utilized 
in a simila manner as that section. For example, where ~ 
s i tuat io.n p esents a serious and immedia~e ri~k of inj"ury such 
that a Tern rary Restraining Order (TRO) or preliminary injunction
is appropri te, the injunctive relief should be sought under · 
AHERA secti1 n 208(b). However, until the EPA complet~s· the · 
delegation uthority under the AHERA statute for determining 
" imminent zard" and commencing imminent .hazard action in an 
appropriate u.s. ·District court, the determination that an 
imminent- ha a·rd exists and that injunctive relief under AHERA 
section 208 (b) may· be- sought must be made on a case-py-cas.e basis 
by the Ad.mi istrator. 

\ 0 
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Sectihn 17 of TSCA ~itle I authorize·s injunctive relief to

0 restrain~ violation of TSCA section .15, including violations •.
( 

of AHERA, · r to compel the · taking of an:t action under AfiERA, 
This autho ity is very broad and. can·support a wide -range of 
injuncti.ve actions, including actions to compel compliance .by 
LEAs where it is not possible to obtain administrative civil 
penalties or violations of AH~RA. The Agency does n.Q!. have to 
use "immin nt h·azard" as. a criteria · for seeking injunctive: relief 
under TSCA section ·17. However, in .general, Regions -should 
con~ider s eking injunctive relief in situations where LEA 
noncompli ·Ce with AHERA will significantly undermine the intent 
of AHERA. These types of violations include,· but are no't limfted 
to, fai lur, or re·fusal to make the management plan available to 
the public .without cost or .restriction, failure or refu~al to 
conduct le ally sufficient .air . monitoring following a response 
action, or the initiation of a respqnse action without the use of 
accredited personnel. The decisiQn to seek injunctive relief 
under TSCA section 17 should be made on a case-py-case basis and 
in accorda ce with the Delegations Manual for TSCt>.. Regions· . 
should con ider seeking .injunctive relief under TSCA section 17 . 
against L s for the violations indicated· in Appendix A. · 
Generally, IRegions should attempt other enforcement mechanisms to 
generate LEA compliance with AH~, such as :press releases and 
noti~icatid~ of the State, before injunctive rel~ef under TSCA 
section 17 is pursued. . . · · .. 

0 
All c es for which injunctive relief is sought are to be 


referred t~ the Department of Justice . (_DOJ) in accot:dance with 

1

the most r ent guidance from the Office of Enforcement and 

Compliance onitoring <bECM). 


Knowing! ·or willful violations of the ··AHERA regulation 
committed b~ any person, including contractors, LEAs, LEA . 
employees, ~an result in the issuance of criminal penalties.
Criminal re errals should be considered in cases whe.r .e an LEA or 
"other pers n" has been warned repeatedly by. EPA that a violation 
is on-going and has been requested to cease or correct the .. 
violation, ut have refused to do .so: · Criminal referrals· are . 
also approp iate against an LEA if that LEA knowingly or willfully · 
continued a violation of 1UiERA for wh~ch an NON had previously 
been issued ·(~e& dis~~ssion · of this in the NON sec~ion of this 
strategy) • . Headquarters wi 11 consider this potent'ial. enforcement 
response on a_ case-by-case basis. 

at their discretion, issue a press release ,to 
notify· the ublic of an LEA' s o.r other person's violation of 
AHERA. This option serves to notify .the community of an LEA' s or 
other persoh's non-compliance with AHERA and also educates the · . 

0 public on t~e requirements of AHERA. EPA Headquarters . I recommends ssuing press .releases for most v.iolations of AHERA. I 
I 

; 
j 

..----- ---+---,----------r---i 
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Di.vision: of 

Regions encounter egregious situations where LEA 
ahnot be -generated from the enforcement mechanisms 
ove, Req~ons. may submit the cases to the compliance 
OCM for consideration of other enforcement responses. 

Civil p~naltles issued for violations of some of the · 

I 

I
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1 

0 . Notif i~iltik ot ~tate Governors . . 

In sitl_ations where LEA com;li~nce is not forthcoming, 
Regions sho~ld contact the State Governor, State AHERA Designated 
Agency/ Pers n, or S~ate Board df Education in which a violative 
LEA is loca ed, to infor~ those State offices of an LEA 's non
compliance ith AHERA 9r reca°lcitrance. This enforcement response 
may be part · cuiarly useful for violations where the EPA does not 
have c i vi.l enalty authority, and NONs and press relea·ses are 
ineffective in genera~ing ,co~pliartce. 

provisions · f AHERA could be issued to both the LEA under AHERA 

and other p rsons under TSCA titie I. For instance, the use of 
 'I 
persons not accredited under AHERA for conducting asbestos
·o inspec~ions may result in two separate administrative civil 

complaints, one against the · LEA under AHERA section 207(a)(l), 

· 	 and another under TSCA title I against the unaccredited person 
who conduct d the inspection. Similarly, civil penalties could 
be issued t1 the LEA and the 'laboratory, under AHERA and title I 
respect~vel , · if the laboratory did not conduct the bulk sample 
analysis in accordance with the AHERA regulati'ons. . . 

· Genera ly, when both the LEA and ·"Other persons" have 
violated AH RA.~ administ_rati.ve civil penalties should be issued 
separately · o · each~ However, a civil complaint should not be . 
issued to t e LEA in a. situation where the LEA can document that 
it made a r asonable effQrt to assure 'that the contracted. "'other 
person" com lied with AHERA '. (e.g., the contractors or 
laboratorie falsified. statements about accreditation or provided 
false ere.de tials) . Similarly, a civil complaint should not be . 
issued to a laboratory if the · laboratory can ·demonstrate that they 
did not kno , or .have reason to know that the bulk samp1·e analy~is · 
was to be u ed by a,n L.EA to comply' with the requirements . of AHERA. 
In such a s~tuation, the. admi'nistrative civil complaint wou-ld be 
issued to t \e LEA. 

I 
0 
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ASSESFING ADMI~ISTRATIVE CIVIL PENALTIES AGAINST AN LEA 
' 

VIOLATIOr:{~ . 
I 

Purslant to AHERA section 207(a), administrative .civil 
penalties may only be assessed against LEAS that: .1) fail to 
conduct a inspection .pursuant to the regulations under AHERA 
section 203(b); 2) knowingly sµ.bmit false information to the 
Governor egarding any inspection pursuant· to the regulations; 
3) fail tol develop a management plan .purs.uant to the regulations 
under AHERia. section ·203(i); 4) carry out .any activity ·prohibited 
by sect.ion\ 215 of .AHERA as amen~ed; or 5 > knowi.ngly sUbmi t :false 
informatioh to the Governor regarding a deferral request under 
section 20~(d) of AHEP.A as amendea .. Therefore, LU noncompliance 
with any requirement of the AHERA regulations must fall under one 
of these f~ve statutory violation categories for an administrative 
civil comp~aint to be issued. · Please note, the statutory 
violation ~or which the regulatory vi~l~tion is derived must be 
cited in the administrative civil complaint. The statutory 
violation fto which each regulatory violation corresponds is 
listed in ppendix A of this ERP. 

failure to conduct ·an Inspection Pursuant to Regulations

0 Regul l tory ,violations of AHERA section 207 <a> <1) , "failure 
to conductr an inspect.ion pursuant to regulatis:ms issued un'der 
AHERA section 203(b) ," i nclude all ·the requirements associated . 
with the i*spect ion of a : school building in order to identify the · 
presence ~d condition -Of asbes~os-containing building matecial .· 
(ACBM). T ese requirements include · the use of personnel . 
accredited under AHERA. section 206 (b) or. · 206 ( c) , .and laboratories 
accredited under AHERA section 206(d) : · Aiso included are 
violations or· the assessment requirements and the b~lk sample 
analysis r quirements. 

tory violations of MERA section 207Ca> (2.), i.e.~ 
"kn9wingly submits false information to the Governor . regarding 
any inspec~ion pursuant to the regulations issued under AH.ERA 
section 20~( i), • are limited to false in.formation r.egarding the 
i nspection that i's actua+lY submitted to the Governor as _part· of 
the LEA'S anagement plan. This includes falsified laboratory · 
reports an false representation of an inspector's or laboratory's 
accreditat,on. · 

I 

I 


0 
1 . . 
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"Fail re to develop a management_' plan ·pursuant to the 
regu lation · tinder A.HERA -section 203'( i) '' r.efers to violations of 
A.HERA wh-ic relate t6 the process of preparing a complete 
manag~ment p1an ·document for submission to the State Governor. An 
LEA's deve opment of the management plan continues to the point 
where the tate Governor can no longer disapprove. the plan and . 
recommend 1 hanges to that· plan. Additionally, since the final 
result of the management plan process is ,the public availability 
of the management plan, violations of the AHERA statute. and 
ri;gulation 1 relating ·to public avai l ability of the management plan 
are consid red "failure to develop a management _plan." Violations 
of AHERA t at are considered "failure to deveiop a management 
p lan" are isted in Appendix A of this ERP~ These vi"olations 
include, b t are not limited to: using an· unactredited pers~:m to 
prepare th plan; .having a management plan· that does not contain 
all the el ments required to be in ·the plan that : is submitted to 

' the State ,ov~rnor; not submitting the plan ;o th~ State; failing 
to notify he public of the management plans availability; and 
failing to make the plan available to ~he public without cost or 
restriction . Please note that an LEA may be .liabl~ for "failure 
to develop~a management plan." ff the plan is not complete ·or not 
de've 'l oped · y an accredited person, even if the L~'s management 
plan was n t dis~pproved by the State,

1 
I 

jlSecti n · 215 of the AHERA extension bill amends section 205 of 
A.HERA to s ate that ·as of October 12, 1988, renovations or removals 
of any bui ding material, with the exception of emergency repairs, 
are prohibited in schools whose management plans have not completed 
the AHERA State review process, 'unless ( l 'f the school is carrying . 
out work wi~h a grant under EPA' s Asbestos Sc_hool Hazard Ab.atement 

0 I 

Act CASHAA.> I_award program, ·or (2) an inspection ;.which complies with 
AHERA has been completed in the school and the LEA complies with 
paragraphs ~g), (h), and (i) of ·40 CFR 763.90 <respc»nse ac-tions). 
In addition., all operations and maintenance .<O&M) activities in 
the school ust ' be conducted in ~ccordance with the O&M aI)d 
training re ir~ents"of AHERA (40 CFR 763 .91 and 763.92 (a·) (2)). 
Local Educa~ion Agencies that carry out any of the activities 
prohibited py section 215 of AHERA as amended, are subject to 
administrat~~ civi~ penalties under AHERA section 207(a)(4). 

statement t at the LEA has carried out the notification of parent, 
teacher, an~ employee organizations of the LEA' s intent to . 
reques.t theLdeferral : and · in the case of public LEAS, that the LEA 
has conductr d the required public meeting of the school board to 
discuss ttie deferral request with the affected groups. 

Local ducation Agenc~es · are sw:>ject to .administrative civil 
penalties, der AHERA section 207'(a)(5) if any of the information . 
or statemen s submitted to"the State with t ,heir deferral 'request 
are knowing y false. This includes the ·submission of a false · 

, , 

0 
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0 tlultioli: . v ~olati~ms . . . 

Section 207(a) of AHERA states that LEAs are liable for 

administrative civil penalties _of not more than $5,000 per day per 

violation. Under AHERA, a 11 vi~lation 11 is defined as failure to 

comply with the provisions of s~ction 207(a) -. with respect to a 

single schob l building. Therefore, the ~aximwn · p~nalty that may 

be assessed against an LElv for any and all violations in a single 

school buil ing under AHERA is $5,000 per day. Total penalties . 

for a singl school building which exceed $5,000 per day are ·to be 

reduced to · 5,000 per day. · 


Please note, since under AHERA a violation means failure of · 

the LEA to omply with respect to. a single school building, the : 

total civil penalty assessed against an LEA will include the total 

civil penal ies calculated for each school bui-'lding in that LEA 

<·i.e. , if a LEA has s fx school buildings that .are in vio).ation 

of AHERA, t e total' civil penalty ass.essed against that LEA could 

be as high · s $30,000 per day). 


I . .. . i
Genera~ly, v101at1ons of AHERA by ,an LEA w111 be cons dered 

as one day violations <except as specified in Appendix A). 
' However, in! those cases where an LEA violates the ·requirements of I• 

O AHERA after a civil cornplain·t has already been issued, it may be I! 
appropriate to amend the civil comp·laint or file a second I 
complaint t seek additional civil penalties on a per day basis. Jl 
Regions· sho ld also contact the State to inform them of an LEA'S ·j 

recalcitran~e~ Regions may also consider seeking injunctive I 
relief or p rsuing criminal penalties, depending· on the facts of I 
the case. ! 

I 

I'If the Re.gions encounter any other cases where per day 

penalties t an LEA are more appropriate then the one day 

.assessments which are indicated in. Appendix A, an administr~tive 

civil complaint, which is calculated on a per day. basis, · may be 

issued provided the civil compliant has _been concurred on by OCM 

prior to it1 issuance. . 


In det rmining the amount of a civil p~nalty assessed 

against an ~EA. ~or .-violations of AHERA, ,the Agency must consider: 


I 
A)I the significance of t .he violation., 
B the c'ulpability of the violator, including any 

history of non-compliance;
c> the ability of the violator to pay the · penal~y; and 
D>1 the ability of the violator., to c·ontinue to provide 

educational services to the community.

0 
I 

- ---i---_:_,.----------i----·I 
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0 
Since AHERA limi ts the civil penalty that can be assessed 


against an 
L~ .for each school bUilding to a ma.xirnwn of $5,000 

per day pe 

1 
violation, the standard T~~A Civil Penalty matrix 


( 45 FR 59770; September 10, 1980) cannot be us ed to determine 

the base penalty . . ~owever, section 207 of AME.RA requires that 

any civil P.enalties issued .Wlder AHERA be assessed and 

collected ~n the same manner, and subject to the same · 

provisions, as those Wlder TSCA section 16. Therefore , a 

gravity ba ed penalty (GBP) matrix shall be used for 

determinin the initial or "base penalty," which , like the 

standard T~CA Civil Pena.}.ty matrix, determfnes the significance 

of the violation by addressing the nature, the circwnstances, · 


·and the extent of the violation (see Table A be.low) . Si'nce the I maximum pe alty that can be a·sses~ed against an LE;A for · 

vio lations f ARE.RA is one fifth of the ma.ximwn penalty that 1. 

can be asse sed against persons ~o~ violations of TSCA title I , 

the matrix n Table A divides each cell of the Standard TSCA 

penalty mat ix by five. As apprqpriate, the penalty determined 

from the ma rix found on Tab·le A may be further adjusted based 


1 o n t he culp~bility of the ~iolator (includ~nq the history bf 

non-compliance), ability of the violator to pay, and ability to 


·· continue to pro~ide educational services . 


0 TABLE A 

aa.se eena.lt~ E~u: LEA T,. 

EXTENT 

A s · · 1 I I I cI CIRCUMSTA:~CES MAJOR ! SIGNIFICANT(Levels) MINOR! ! 
I I I 

I '. l I $5 ~ 000 I .S3, 400 i $1,000 I 
I High Rang1> · '1 I I I 
! i 

. I 
I !2 I . $4,000 '$2 ~ 400 I $600 . 

I 
I I I 

I I i i I 
I 3 I . "$3,000 I $2,000 I $300*. I 
I Mid Range I I I I 

4 . s2 ,·ooo $1,200 $200*! ! I I 
h !I 


I I I I 


I I I I 
I 5 I $1 ,000 I $600 I $100*

I..I Low Range I I 

6 $400* $260* $40 * 
I I I I 

~ !"t.; ll n MON!> f 0 t' the f i c ~ t cit11t i on o I viol11t i ons th11t fall within t h ese ce I I ~ I f 

I h •1 I I ~ t hf> only violation . ·o· 

I I 

http:Pena.}.ty


0 
-12

Nature 1 

. 11 . . 	 . h h .A vii at1on may. b'e e1 t er c emical control, control
as?ociate data gathering, or hazard assessment in nature. 
The AHERA regulatjons are ·essentially chemical control in 
nature si ce the goals of MIERA are aimed at placing . 
const ra ints on how asbestos-containing building material (ACBM) 
is mainta~ned and handled, and therefore, how to. minimize the 
risks pre~ented by the presence, handling, .and removal of ACBM 
in a school building. Hqwever, the management plan' and 
record-ke~ping requirements . of AHERA are control-associated · 
data gathering in nature since the goal of these requirements 
a re to end.ble the Agency, and the general public, to· evaluate 
the effecdiveness of the regulations ~d to monitor compliance. 
For the pdrposes of this proposed A:HERA ERP, . a single matrix 
shall be Jsed f.or both ,types of violations , and therefore, it 
will not be necessary to distinguish the nature of the violation. . I 

I 

I 	 . , . . 

The irst step in ·selecting the base penalty js to determine 
which levj l o·n the circ~starices axis · applies to . the violation. 

· The c~rcumstances axis of the GBP matrix reflects the 

probabiiit~ that harm will result frq~ a particular violation .
0 	 In the case of AHERA, the probability of harm would increase as 
the potential for asbestos· exposure to . school · children and 
employees increases . The matrix provides the following levels 
for measur · ng Gircumstances (probabili.ty factors): 

1 and 2 (Hlgh): The violation is . likel~ tol evels 
cause harm. 

Levels 3 and 4 (Medium): 	 There is a significant chance 
the violation will cause harm. 

l evels 5 and 6 (LOW): 	 There is a sma.l l chance "the 
violation will result -in harm. 

The c rcumstance 	levels that are to be attached for each 
whtch an LEA may be in .violation are listedprovisiQn .ff. AHERA of 

in Append! A of 	this ERP . 

Extent 
I 

0 

The s~cond ste~ i~ selecting the base penalty for ~ specific 
v1o lat1on from the matrix is to determine its position on the 
extent ax i p . This axis of the GBP matrix reflects the extent of 
potential parm caused by a violation. ~n . the case of AHE.RA, harm 
wou ld be determined by the 'quantity .of the regulated substance 
involved i p the violation (e.g.! qu~tit¥ insirectea ·, removed, 
enclosed, enc~psulated, or repa i red in violation of ~he 
reg~lation ~ . 	 :· 

http:probabili.ty
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For t e purposes of this ., proposed ERP, the extent- levels are 

a s follows: 


violat.ions involving more than 3 ,000 square feet 
or l ~ ooo linear feet of ACBM. 

SIGN! ICANT - . violations: involving more than 160 square 
feet or 260 linear feet and less than or 

. equal to 3,000 sq. 'ft. or 1,000 linear ft . . . 

.i 
:1 

uired by AHERA section 207, the penalty assessed 
for violations of NiERA mu~t also consider the 

of the v~olator, inc.luding any history .of violations; 
and the ability of t .he LEA to ccmtinue to 

cational services. 

As 
against an 
culpabilit 
the abilit 

LEA 

pr,ovide ed 
to pay; 

The Aj ency mailed copies of the AHERA requiatio~s to all LEAs 
on a compr3hensive list obtained fro~ the Quality Education Data 
(QED) Scho91 Guide ~ EPA has also mailed o~her information and · 
guidance dC*:uments on MERA .to each of these LEAS (e.g. , the . 
docwnents ~titled "ASbestos-In-Schoo.1s: · A Guide · To· New ·Federal 
Requi rement[s, For Local E(!.l).Cation Ag.encies·," and 11 100 Commoniy ·Asked 

. Questions ~t th& New MERA Asbestos~In-Schools . Rule"). 
Therefor·e, . · does .not anticipate situations in which a reasonably 
prudent an responsible LEA would ·not know of their ·. 
respons·ibi li ties for AHERA compliance·. However, in . ~hose . rare 
situations . here it can be' shown that the LEA did not know· .about its 
responsibilities under A.HERA, ~egions may, at their discreti.Of:l, 
adjust the enalty downward as ' much · as 25·%. 

http:ASbestos-In-Schoo.1s
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The . c i lpa.bility of the LEA may ~lso be taken into cons.ider

ation , and ! pe~alties reduced by 25%, when the. LEA does not haye . 
contro 1 ov·rr the violation charged . Further, the civil . action may 
be eliminared completely in situations wh~re the LEA can document 
that they lj'\ade a _reaspna.ble effort to assure compliance. For 
example, if the LEA took reasonable steps to determine if an 
~sbestos i~spector was accredited , and further specified in the 
JPb contradt th~t persons who conduct inspections for ACBM must be 
accredited under AHERA for that activity, then generally the 
Agency wil not take a civil action agains.t th~t LEA' for that 
violation. The Agency will, however , issue a civil compiaint 
against th unaccredited i'nspector.1 · 

History of Previous Violations 

, . The g~avity based penalty. (GBP ) 'matrix provided in Table '/\ . 
is designe~ to apply to "fir.st offendets" (or second 6ffenders 
for the as erisked matrix cells, i.e., a Level 6 violation or 
Level 3, 4, or 5 minor extent violation). Where an LEA. has 
demonstrated a history of violations .under TSCA 'title II, the 
penalty is to be adjusted upward in acco.rdance with the TSC.A 
Pena.l ty Po ~icy. 

0 The A~ency will disregard the LEA's prior history of .· 
violations lin calculating the penalty for ·a voluntarily disclosed 
violation. ll However, 'tor violations discpvered by. the Agency, the 
Agency will address history of prior violations as indicated in 
the T$CA Pe alty Policy·, even if the prior history results from a 
violation Wr ich was Voluntarily disclosed .' 

Under ection 207 of. AHERA, ·a11 civil penalties will ·go back 
to the LEA for purposes. of complying with the req\.lirements of 
AHERA . Any~portion of the civil penalty remaining unspent after 
compliance y the LEA is to be de'posited into the Asbestos Trust 
Fund. Reg~ dles~ of this .~revision, LEAS may raise the ability to 
pay as an l aue.. If this issue. is rai"sed by the LEA, the · 
determination.· of what the LEA can be expected to pay will be made 
on a case-by-.case basis bY, the·. Regions after the civil. complaint 
has been isrued. 

Qt.her Factots As Justice May Require 

Since kERA section 207(a) states that civil penalties 
issued to LEAS must be assessed .in the same manner as those under 
TSCA sectiol 16, EPA may also consider "other factors as , justice 

110 may require such as "voluntary disclosure" and "attitude of the 
violator," hen assessing civil pen~lties against. ~EAs. . · 



0 
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Civil penalty amounts for an LEA's- violation of AHERA will 
be reduced if the violations .ar.e voluntarily disclosed by the 
LEA. The enalty reductiqns for voluntarily disclosure are as 
fol l ows: 

oluntary disclosure ..... . ..... .. ...... 25% 
· mmediate disclosure· within 
o days of discovery .. ; .. . .. .... . ~ . .. .. . U_%. 

50% 

The r duct ion for· voluntary disclosure and immedia.te 
disclosure may 1be maci'e prior to issuing the civil complaint. 
The . civil omplaint and consent Agreement ahd Final Order (CAFO) 
should sta e the orig·inal E'fimalty and the reduced penalty and~ the 

· reason for the reduction. 

The ~ ency will not consider voluntary disclosure reductions 
if the LEA has been notifi·ed of a scheduled EPA compliance 
inspect ion 1or if the EPA co'mpl iance inspection has already begun " 

The existing adjustment provision for Attitude of the 
Vio lator in the TSCh Civil Penalty Policy (September 10, 1980) 
may also be applied to adjust the penalty by up tp 15%. Please 
note that t is adjustment may decrease or· increase th~ penalty by 

· 15%. This djustment applies e~ally to LEAS that vo:luntarily 
disclosed .v·olations and those that· did not. ;r..n LEA would

/ 
generally qP.alify for a downward adjustment if it immedi~tely 

· halts th.e v ' olativ·e activity and takes immediate steps to rectify 
the situati n, and there is.. no finding of cu.lpabi.lity. However·, 
such a redu tion is at the discretion· of EPA. 

As sta ed.' previously, AHEM section 297(a) states that any 
civil pena~.y.· co.llected from an LEA must be used by that LEA for 
purposes of complying with AHERA . Any porti'on of that civ.il penalty 
remaining-· spent ·after compliance by the LEA will be deposited 
i'nto the As estos Trust Fund by t~e Department of t .he Treasury. 

. . I , , I .. 

l 
0 
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0 In o~der to implement the intent of this provision, Regions 
are to d~~er.payment of the LEA•s administrative civil penalty in 
accordanc~ wi th the November 15, 1983 TSCA Settlement With . 
Conditions Policy . LEAS are to be p·1aced on a compliance schedule 
in which they · must correct the· violation for which. they have been 
cited and !any other AHEAA compliance activit i es within a specified 
period of It ime agreed on by the Region and the LEA. By the end of 
the compl~ance schedule , or the point of completion of the 
required a~tivity, the LEA must present the Region -wi th a strict 
accounting! of the cost of compl i ance. This may take the form of 
notar i zed ;receipts, an independent acco'unting, or eqlJ,ival'ent 
proof. Ifl_ tlie cost of compliance equalled or exceeded t .he- amount 
0f the civ~· 1 penalty , the LEA will not be requi~ed to pay. any 
money. If the cost of compl i'ance was l!=SS than the amount of the 
civil pena ty, the LEA is to pay the difference . The penalty 
clleck shoull.d be made out to the o.rder of "The Tr.easu'rer of the . . 
United Sta~es of America", as with .any civil penalty . In 
addition , he LEA should be directed in the consent -Agreement to 
state on t e reverse ·side of the check, "For ·oeposit .Into the llJ\sbestos · T ust ·Fun d, 20 u.s.c. S4022." The -check should t hen be 
mailed to: u.s . ' EPA , .Headquarters Accounting Operations ·aran'Ch, 

Attention: 
Asbestos Trust Fund, P . O. Box 360277M, Pitt sburgh, PA 
15251 . 

0 
ASi ESSING ADMINISTRATIVE CIVIL PEN1U.TIES AGAINST 

PERSONS OTHER THAN THE LEA 

0 

I 

-----+----,---__:__---'~_;___---:.___-r---11 
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0 Q!lCulgtinj tile Admini$ttativ~ ~ivj l P~aa'lt~ for "OtJlrir Pe[$.OCs" .,L 

· Admin~strative civil penaltie~ · assessed· against persons 
other than the LEA ·are issued under TSCA title I ·. Therefore, 
th is part of the policy has been developed in accordance with the 
TSCA Civil Penalty Po licy ( 45 F.R 59770, September 10, 1980). 

The SCA Civil Penalty Policy establ ishes a system for 

determinin~ penalties in administrative actions brought purs~ant 

to TSCA section 16 ·. Under · that system, penalties are determined 

in two stajes: (1) determination of a "gravity based penalty" 

CGBP) usin the matrix found in Table B, and (2) adjustments to 

the gravity based penalty. _ 

To pet[rmine the gravity .based penalty, the following 
factors affecting a vioiation's g~avity ate considered: 

0 The "nature" of the violation. 

0 The "extent" o·f envirorunental harm that could 
result from a given violation. 

0 · The "ci rcumstances"· of the violation. 

TABLE B 
.. 

Base Penaltv For Persons Other Than LEAS 

EXTENT 

A 	 B .. - - c 
CIRC \STANCES ~JOR I SIGNIFICANT MINOR 

Levels 	 I . I 

I I 


1 I $25,000 I $17,000 ss,ooo 
High Range· - I I 

2 I $20,000 I $13,000 $3 , 000. I 
I 

3 . . 	 . $15 ,000 I $10,000 $1,500 
Mid Ran~~ 	. I 

4 $10,000 I . $6 ;000 $1,000 

I 
5 I $5,000 $3,000 $500 

e 	 ,.Low Ran 
6 	 $2,000 $1,300 $200I 0 
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. I . 
V1olat1ons of A.HERA by persons .other than an LEA are to be 

c~nsidered l chemic~~ control in nature. 

C1 rcwnstanl es 

The . irst step in selecting the base penalty is to determine 

:::::~;;:;1r;~;:~;;::~;:~;:;~::;;!a;:;~;;i;;i;;:~;:;;;:::~ · 

The circumstance levels that are t'o _be attached fo ·r each ·provision 
of A.HERA t~at a person other .than an LEA may be .in violation are 
lis ted in ppendix s · of this . ERP. 

E 

The s cond step in s~lectin~ the base penalty fo~ a specific 
viola tion ~rom the matr i x is to .determine its position on the 
extent axi . · , 

As witti the penalties assessed ·against LEAS for· violations of 
AHERA, harJ1 would be determined. by the quantity of asbestos- · · 
con ta i ning building material (ACBM) inspected ; removed, enclosed ,encapsulat:d, or repaired in violation of the regulation (See

0 
Extent Lev] l used for LE.As on p~ge 13). . 


Multiple Viblations 

Si nce lfdmi~istrative civi.l complaints issued to' "other 
persons" fo · violations df AHERA ' are issued under · TSCA title I, 
the maximum civil penalty that may be assessed against "other. 
persons" is~' S25,000 per day per vial•tion . Consistent with . 
administrat've civil penalties issued to LE.As for· violat:ions of 
AHERA, a vi l~tion of 1\HERA will generally mean failure to comply 
with respec to a single school building. '.l'here:fore, the maximum 
penalt'y that will generally be assessed against an "other person" 
for all vio~ations iri a single school building . is $25,000 per day. 
Total admin~strativ~ civil penalties which exceed $-25 , 000 per day 

· wi 11 genera(l.ly be reduced to $25, ooo per day . , 

EP1\ ma assess administrative civil penalties to "other 
persons" in excess of $25,000 per school buildi~g (i.e ., per TSCA 
violation) n those situations where the v~olation i~ eg~e~ious. 
An administ ative civil complaint which is issued to an "other 
person" wh1 h is calculated per TSCA violation rather than per 
school buil ing must be concurred on by OCM before it is issued. 

0 

http:genera(l.ly
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Pieas·e refer to the list of :violation~ in Ap.pendix B to see 
if a . civilJ penalty for a violation is· to be assessed as a one day 
o r per day penalty. For those ad.ministrat.ive civil complai nts 
whi ch were calculated as a· ·one .day assessment and the "other 
person" co tinues to violate AHERA after . the complaint was i ssued, 
i t may· be ppropriate to amend the civil complaint or file a . 
second com Ia~nt to seek additional civil p~nalttes on a per day 
bas.is. Re io~s may ·also consider se.eking injtinctive relief or 
pursuing c iminal _penalties, depend~ng ori th~ facts of the case. 

' I 	 ' • 

If ·th Regions ·encounter any cases w.l':lere per day penalties 
for an "ot~er person" are more appropriate than the one day 
assessments which are recommended in Appendix B, an administrative 
civi 1 complaint which· is calcul~te.d · on a per day l:!asis may be · 
i ss.ued pro i'ded the c i vi 1 complaint . h.as ·been concurred on by OCM 
prior to.' itl . issuanc_e. . . . 	 . 

Ad1ustment f actors 	 I' 
I 

Once · t e gravity based penalty has been determined, up~ard or 
downward· adjustments to the penalty amount are made in · · 

· considerati n of · the following factors in ac;:cordance .wi_th the TSCA 
.civil Penal y Policy: . ' 

0 	 0 Culpability; 

0 	 History of such violations; 

0 	 A.bil~ty to pay; 

0 	 Ability to continue in busines's ; and 

0 	 such other matters as justice may require 
(including voluntary .disclos~~e and attitude 
of... the · violator) .. 

. Regio may choose to remit some or all of first-time civil 
. penalties assessed against · ~·other persons," in accordance with the 

--=:::... November 15~ 1983 TSCA· Settlement With .Conditions Policy, if the 
violative . "' tner person" agrees to sorrec;:_t ti:e vio~at1on for ":"hich 
they are re ponsible, corr.ect the violation in other schools in 
wh i ch they ay have a1-.so v.iolated AHERA, or the "o.ther person" · 
agrees to m datory AHERA training ·in order to reduce the chance 
of a reoccu rence of the AHERA violation in other schools (i.e., 
16 hour O&M training, AHERA accreditation, or other trai~ing as 

· the Region ees appropriate to reduce the possibility of "a repe·ato	vio l at.ion) . 
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0 Gen~J lly, remitting .some or ~11 of a civil penalty in 
exchange ·f r mandatory MIERA traini·~g is only ·appropriate in 
situations where an "other pe.rson" is not typically involved with 
asbestos, ~will likely cause subsequent environmenta l -harm 
because. of their ignora.i;ice of asbest·os work practices and MIERA. 
An example of this is . a painter who was not · informed by the . LEA of 
the presen e of asbestos, and releases asbestos fibers in the air 
when he sc apes the old paint off a school wall containing friabie 
asbestos. That painter has conducted a response action without 
being acer dited. While this painter c'ould be issued a civil 
penalty of up to $25,000, the· Region may choose to remit the 
entire pen~lty in exchange for the painter correcting the 
violation and/or taking MIERA training.· · · 

. l . 
JI 

Most nforc · · ans should be taken agai~o~h!' . 
persons" (~ .e., contractors or .the LEA. However,emp\oyees::> 
such as the janitor, perintendent, and the LEA desig ate . 
person, arl' also consiqered "other persons," and therefore, 
subject to civil penalties under TSC~ title I of up to · $25,000 per 
day per vi lation of AHE~. Further, L~ employees are subject to 
criminal action for knowing or willful '. violations of AHERA under 
TSCA title j I. . 

0 Gener lly , EPA will issue an NON to an LEA employee that .has 
violated t~e ·1ess serious requirements of the AHERA statute or its 
regulat ions for the first-time . EPA will only assess adrninis
trat i ve civ.il penalties against LEA employees that are . · 
responsibl~ for. an egregious and/or knowi.ng or willful viola~ion , 
or have violated AHERA or its regulations a second-time. EPA may . 
also pursu~. cr·iminal ac·tion against LEA employees responsible for. 
an egregio~s and/or knowing or willful violation. All adrninis-. . 
trative ci~il penalties issued to an LEA employee should be issued 
in accord~ce with the section of this ERP entitled "Assessing
Administrative Ci'vil Penalties Against Perso:r:.is Other T~an the 
LEA ." Please note that the first three administrative civil 
complaints ~hat are assessed against an· LE1\ ' employee must be · 
concurred on by the Office of compliance Monitoring before they 
are issued. I 

I 

. I 
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I 
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ASSESSING A.DMINISTAATI'J;:-CIVIL PENALTIES AGAINST 
I PRIVATE NON-PROFIT SCHOOLS 

U~der AHERA . section 202(7), the owner of the building that 
contains a private non'-prof it elementary or secondary school is 
considered the LEA. Therefore, if a private non-profit school 
does not on its own .building, then that private non-profit school 
is cons ide ed an "other ·pe~son" .and IlQt: an LEA. ·rn this 

Isituation a ·priva.te non-profit school cou'ld be Subject to 
adrninistra i v,e c.i vi l penalties urider TSCA title I of up to $25, ooo 
per day P,e violation of AHERA. • . However, in the event that · a 
private no -profit school violates A.HERA, Regions· are · to trea·t the 
private no -profit school .·as an · LEA and assess adrriinistrative 
civil pena ties in accordance with the "Assessing Administrative 
Civil Pena ties Against LEAs" section of this ERP. That is, 
private no -prqfit elementary and secondary schools are to . be 
liable for adm.inist.rative civil penalties of up to $5 ,000 per day 
per AHERA iolation; and . civil penalties· are. to go .back to the 
privat~, n ·n-profit ·school · for the ~urposes of complying · with 
AHEAA. . . 

0 

According .to the MERA statute, the owner of tne ptiv.ate non


profit schqol building, is an LEA, and the,refore, must be assessed . 

administra1iive civil penalties in the same manner as other LEAs.
I . 

I 


1· 
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'APPENDIX A* 

ClRCUMSTANCE LEVELS FOR LEA AHERA·VIOLAT~ONS 

PER DAYI STATUTORYVIOLATION LEVEL ONE DAY V!OLATION 

LEA fafled to conduct an inspection pursuant to · · lt one day 207(a) (1)40 CFR 7~3.85(a) of each school building they 

lease, own, or otherwise use as a school bufldfng 

to identify all locations of friable.and nonfrfable 

AC6M El_ 'October 12, 1988, or by ·May 9, 1989 if a 

deferral has been granted by th~ State (§763.85 

(a){l)). 

LEA failed to conduct an inspection pursua·nt to 1t one day 207( a)( 1)40 CFR 763.85(a) for a building leased or otherwise 

acquired on or after October 12, 1988, or by May 9, 

1989 if a · def~rral has been granted, prior to its 

use as- a school" building , or within 30 days after 

commencement -of i'ts use as a school building if 

such use was the .result of .an emergency (§763.85

(a)(2)) . 

LEA failed to use an -.accredited inspector to conduct 
inspections (§763.8?(a)). 1 one day 207( a)( 1) 

LEA fafled to conduct a reinspection of all friable · NON 
·and rionfrfable known or assumed ACBM in each school (notify State 
bufldfrig that they lease, own, or otherwise u~e as a Governor (Gov.)
school bufldfng, at least once every three •years after ·or 

a-manag~~n-t-pl-an-i s-f-rre-ffW (§763.85[0)). injunction) 


*The order of violations listed in Appendix A tracks the order of the requirements a~ they appear 
in the AHERA statute and regulation at 40 CFR 763 Subpart E. 

t ~oposal on page 4 for NON. 

, . 
0 ·o 
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PER DAY/ 

ONE DAY VIOLATION
VIOLATION LEVEL 

Bulk samples .were not collected in accordance wfth 1 one day 207(a )( 1) 


§763.86 during the inspection for suspected material 

that was not assumed to be ACBM (please note the 

exception specified in §§763.86(b)(A) and 763.99)


. '(§763.86)). 

If bulk samples were collected during the reinspection, NON 

they were not-collected, and submitted for analysis in 

accordance wfth §§763.86 and 763.87. 


LEA failed to .have the bulk samples collected from the 1 one day 207 (a)( 1) 

initial asbestos i~spection submitted for analysis in 

accordance with 40 CFR 763.87. 


LEA used an ·unaccredited· laboratory for:- PLM ana1ysi ~ of 2 one day 207( a)( 1) 

bul.k samp1es - LEA failP.d to take steps to assure ..that 

the hulk samples "1ere analyzed by a labora~ory which 

has cur.rent interim a·ccreditatfon for polarized light 

microscopy ·(PLM) analysis under the EPA Interim 

Asbestos Bulk Sample Analysis Quality Assurance 

Program until the National Institute of Standards 

Technolog~ (NIST} PLM p~ogram is operational J§763.8?(a)). 


LEA used an unaccredited. laboratory for PLM analysis 2 one day 207(a )( 1) 

of bulk samples - LEA failed to take steps to assure 

that the bulk samples were analyzed by a laboratory 

currently accred1fed by the NlST laboratory ·accredita

tiQri progra~ for PLM· once that program becomes 

operational (§763.87(a)). 


LEA fafi~d to have an accredited inspector provide -----~-~~-~one da - 2-0-7+a-M 
- - a-· -wrltten-a·ssessment, . P~rsuant to §76.3.88, of all 

friable known or assumed ACBM in the school building 
foF each inspection conducted under §763.85 and 
previous inspections specified under §763.99 
Exclusions (§763.38)). · 

The inspecti on exclusion claimed by the LEA did not 3 one day. 207(•)o

meeto req~irements of P63.99. 
 0 

1 



1 

-----~::.:.------ . ·- - . .. -- - - -·-- ·· - -- ... ·---· 	 -- --- - 

-24

PER DAY/ 	 STATUTORYVlOtATION LEVEL ONE -DAY 	 VIOLATION 

LEA th~t received· an inspection exclusion, and 1 one day 	 207( a)( 1)subsequently df scovered ACBM in a homog.eneous or _ 

sampling - area~ did not co~~ly witA the appltcable 

sections of Subpart E within 186 days following the 

date of the ident.ff·fcation of ACBM (§763.99(c)).
. 	 . 

LEJ\ krio"".ingl)vsu.fimits fa.lse fnformatfo11 concerning 

any aspect of ·an inspection .(§763.85)). 1 one day 207(a)"(2)· 


tEA knowingly mis~epresented an inspector as properly 1 ·one day 	 207 (a)( 2)accredited under Section 206 of title II of the Act 
. (§763 .85(a)(3)). 

LEA knowingly submit~ false information regarding the · 

inspectfon exclusions permitted· under 40 CFR 763.99. · 1 one day 207 (a)( 2) 


·LEA fail~d to provide short-term wbrkers (~.g. i · NONrepairman, exterminators, etc.) who may come into (n<?tify Gqv.contact wi.th asbestos in the school information 

· regarding ·the locations of ACBM and suspected ACtl>t or 


injunction)assumed to be ACM (§763.84(d)). 	 · 

LEA has not designated ~ . person to ensure that the NONr.equirements of the AHERA regulations are properly
implemented . . . 	 .. . 
Designated person has not recei~ed adequate training NONto .Perform h.fs ·duties, including, as necessary; · 
knowl•dge_of: 	 . · · 

a. 	Hea1th .e·ffects of asb_e.s_tQS~-~---------___:__ ____________:--------,-------~-:----.:r 
-----.,---:-oetect ion, i dent ification, and 

assessment of ACM·. 
c. 	Options for controlling ACBM. 
d. 	Asbestos management programs. 
e. 	Other relevant Federal and State · 


regulations concerning asbestos. 


0 -0 	 0 



/ 
- 25

PER DAYI STATUTORY 
VIOLATION LEVEL ONE DAY : VIOLATION 

LEA fafled to conduct response actions in· a timely NON 

manner. However, there is no evidence of il11llfnent or 

substantial endangerment to human health or the 

environment (i.e .• not conducted within the time
_frames stipulated · fn the _management plan [§763.93(e)(6)] 

or by §763.90) (§§763.90 and 763.93(e)) . 


·LEA failed 
~ 

to _implement response actions within the NON 
timeframe specified in the management plan and/or (Noti'fy Gov. 
the response acti.on conducted was not sufficf ent to . or 
protect human health' or the environment. (possfbily Injunction) 
imminent and substantial endangerment) (§§763.90 
and 763.93(e)). 

Response actions selected and time frames specified NON 
· {n the .management pl an ~ere not s4fficient to (Notify Gov. 
protect bµman health and the-erlvironment (Generally, or 
this violation. should only be cited ff the LEA has lnjunctf on.) 
drastically altered tne time frames or response 
action selections that were, rec.onrnended by the 
accredite~ management planner: under §763.9~(e)(5) or 
there is evidence of fmmiheht hazard)(§763.90(a)). 

Response action selected and implemented were not NON 
consistent with the assessment conducted under 

,§763.88 (§763.90(a)). 

Response action , other than a small-scale, short NON 

duration fepair •. was not designed and/or conducted · (Injunction) 

by accredited persQos_lµ.6~ .90-(-9-}-)-." · _ ___ ,_____ _ 

Visual inspection and/or air monitoring was not NON 

conducted in accordance with §763.90(1) to determine (Injunction)

ff response action has been properly completed 

(§763 . ~0(i)). 

0 0 0 
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PER DAY/ 	 STATUTORYVIOLATION LEVEL ONE DAY 	 VIOLATiON 

When TEM was used .to clear response act;ion, the . NON 

air sampling ·operation was not performed by .qualified 

indJvt~uals com~letely independent .of the abatement 

contractor (763'.90(i), see ·Appendix A sectfon II. B. 2. 

of Subpart E). 

LEA failed to develop an operations and mafntenance 2. one day 	 207 (a)( 3)(O&M) plan whenever any friable .' ACBM is present or 

assumed· to be_pre~ent in a buildf ng that th~ 1.-EA 

leases, owns, or otherwise uses as a school building 


' (§763.91(a))._ ' 

LEA failed to imple.ment an o·perations and maintenance NON
(O&M) program whenever any friable ACBM ts present or (Notify Gov .
assumed to be p~esent in a building ~hat. the LEA · orlease's, owns, or ·otherwise uses as a school building Injunction)(§763 :91(a)). · 	 · 

@ ailed to meet the require~nts' of the EPA I s 

Worker Protection Rule 40 CFR 763.121 during O&M NON 


(Notify Gov.activiti~s conducted by L~A ~Note, this 
requirement only app.liestt e LEA's custodial and or 

7 
 Injunction)
maintenance staff is not already covered by the 
OSHA regulations)(§763.9I(b)). 	 ' 

LEA failed to clean all areas of a school building . NON 

where friable ACBM. damaged or significantly damag~d 


.. 	 thermal system insulation ACM, or friable suspected

ACBM assumed ·to be ACM are present at least once 

after the completion of the inspection required by 


~--· _ 763.J!iW and before the i!li tiation of any respo11se
~ction, other · than O&M acti~ities .or repair according 
to the procedures outlined in §763.91(c). 

LEA failed to follow the procedures outlined in NON763 .9I(d) when conducting operations and 
(Notify Gov.maintenance activities disturbing friab l e ACBM or~.91(d)) . .J Ii junction)

0 	 0 
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VIOLJ\T.ION 

LEA failed to follow the procedures outlined in 
.§76J;9l(f)(l) subsequent to a minor fiber release 
episode (i .e., the falling or dislodging of 3 
square or linear feet or less of friable ACBM)
(§763.91(f)( l)). 

In the event of a major fiber release episode 
(i e., the falling or dislodging of more 
than 3 square or 1i n·ear· feet of· friable ACBM), 
the LEA failed to restri"ct entry into the area and 
post signs to prevent entry into the area by persons 

·other than those necessary to perform the r~sponse 
acti9n (§763.9l(f)(2)(i)). 

In the event of a major fiber release episode, the 
LEA failed to shut off or- temporarily :modify the air 
handling system to prevent the distribution of fibers 
to other areas in the building (§763.9l(f)(2)(ii)) . 

·LEA failed to ensure that all members of its 
maintenance a·nd custodial" staff receive· the 2 
hours of asbestos awareness training required by
40 CFR 7~3.92(a)(l). 

LEA failed to ensure that all members of its 

maintenance and custodial ·staff who conduct 

activftfes ~hat will r~sult in the ~isturbance 

of ACBM received the 14 hours of additional 

training required. by 40 CFR 763.92{a)(2). 


LEA failed to conduct a periodic s~rveillanee, 

pursuant to 40 CFR 763 .92, in each building that 

it leases, owns, or otherwise uses as a school 

building that contains J\CBM or is . ~ssumed to 

contain ACBM at least once every six months after 

a mangement plan is in effect ·(§763.9.2(b)(l)). 


PER DAY/ STATUTORY 

LEVEL ONE DAY · VIOLATION 


NON 

,. 

NON 
(Injunction) 

NON 
(Injunction) · 

NON 
(Notify Gov.) 

NON 
(Notify Gov. 

or 
Injunction) 

NON 
(Notify Gov.) 

00 0 
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