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Executive Summary 
In July 2016, the United States Environmental Protection Agency (EPA) conducted the third 

round review of the North Dakota Division of Air Quality’s (NDAQ) Clean Air Act Title V 

operating permits program. This review consisted of a conference call with NDAQ as well as 

document review. The first round program review was conducted in fiscal year 2006. EPA issued 

the final report for the first round in September 2006. The second round program review was 

conducted in fiscal year 2009. EPA issued the final report for the second round in September 

2009. The third round program review (like the previous reviews) consisted of a discussion of 

NDAQ’s responses to the program evaluation questionnaire and fiscal tracking questionnaire. 

 

The goal of the third round review was to review any concerns raised by NDAQ or EPA in the 

prior evaluation (second round), to determine how any unaddressed concerns might be 

addressed, to identify any good practices developed by NDAQ that may benefit other state and 

local Title V permitting authorities and EPA, document any areas needing improvement, and 

learn what assistance EPA can provide. 

 

EPA Concerns from the Second Round Review: 

 

EPA had five recommendations, all of which the NDAQ responded to satisfactorily. The NDAQ 

later informed EPA that it believes the implementation of these recommendations resulted in 

improvements to the Title V program. See “Followup to Second Round Review” below for 

details. 

 

EPA Concerns from the Third Round Review: 

 

EPA has no new concerns. The NDAQ’s own concerns may be found in “Third Round Review’s 

Findings and Comments” below. EPA has proposed responses to some of those concerns.   

  

Conclusions 

 

NDAQ has provided all of the necessary information to EPA during this review and has 

addressed issues raised by EPA. NDAQ’s field experience and knowledge of air permitting has 

assisted EPA in understanding the challenges faced by the State. No deficiencies were noted 

during this review. 
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Introduction  
EPA conducted this program review as part of its obligation to oversee and review state 

programs that have been approved by EPA, and in response to recommendations from an audit 

conducted in July 2002 by the Office of Inspector General. 

 

The State of North Dakota operates a fully EPA approved program that allows it to implement 

the requirements of Title V of the Clean Air Act (CAA), including the issuance of operating 

permits. EPA has a statutory responsibility to oversee the programs it approved by performing 

oversight duties, including occasional program reviews. Such responsibilities include overseeing 

the activities of the State program to ensure that local, regional, and national environmental goals 

and objectives meet minimum requirements outlined by the federal regulation. 

Objective of the Program Review 
Following the completion of the first and second round reviews for states in Region 8, EPA 

nationally committed to a third round of reviews. While the questionnaire used for the first round 

review was developed by a “national workgroup” for national consistency, the second and third 

round review questionnaires were developed by the Regions to emphasize Regional priorities 

that were identified during the first round reviews.    

 

Region 8 consulted with other Regions about the approach and format of the questionnaire and 

the extent of the follow-up review of state programs. Region 8 concluded that the follow-up 

reviews do not need to be as extensive as the first round reviews, but should build on the findings 

and recommendations of the first round review.  

 

The main objectives of the third round reviews are to conduct a follow-up to the first and second 

round reviews by: 1) ensuring that areas of concern identified by EPA during the first and second 

rounds have been addressed or are being addressed satisfactorily; 2) ensuring that the NDAQ 

concerns have also been addressed or are being addressed to NDAQ’s satisfaction; 3) identifying 

and documenting additional good practices that can benefit other state and local Title V 

permitting authorities and EPA; 4) identifying and documenting any areas of concerns that need 

improvement; and 5) getting feedback on how EPA can be of service to the permitting 

authorities. 

Program Review Process 
As mentioned above, in July 2016, the EPA conducted the third round review of NDAQ’s Title 

V operating permits program, consisting of a conference call with NDAQ and document review. 

The final report for the first round review was issued in September 2006. The final report for the 

second round review was issued in September 2009. 

 

The first round review was conducted in response to the 2002 Office of Inspector General audit 

recommendations that EPA:  examine ways it can improve permitting authorities’ Title V 

operating permit programs and expedite the permit issuance rate; note and document good 

practices which other agencies can learn from; assess deficiencies in the program; and to learn 

how EPA can help the permitting authorities improve their overall program. In meeting these 



  

3 

 

goals, EPA developed a questionnaire that was sent to each permitting authority and followed up 

with on-site visits to conduct interviews and file reviews. The findings of the NDAQ Title V 

operating permit program’s review were outlined in the September 2006 final report with the 

main categories as follows: a) programmatic areas where NDAQ has improved in the past five 

years; b) programmatic areas where improvements can be made; and c) programmatic areas 

where NDAQ needs additional assistance from EPA.   

 

The second round review focused primarily on: 1) assessing and documenting NDAQ progress 

in areas where EPA had previously identified as areas needing improvements; 2) assessing 

permitting authorities’ evaluation of EPA’s effort in providing additional assistance to improve 

its Title V operating programs; 3) identifying continued improvements in the program’s 

previously identified strong attributes; 4) identifying additional good practices by the NDAQ 

since the first round review and 5) conducting a Title V operating permit program fee audit. 

 

The format of the third round review differs slightly from the first two rounds. EPA provided a 

standard Title V questionnaire (Attachment 1) and fiscal tracking questionnaire (Attachment 2) 

to NDAQ, as has been done in the previous two reviews, but with some revisions.  Also, the third 

round review included a conference call rather than an on-site visit. The NDAQ commented that 

the process used for the third round review appears to have resulted in an evaluation that was just 

as thorough as the previous rounds, but was a more efficient use of NDAQ’s and EPA’s time. 

 

As mentioned above, a separate questionnaire was provided by EPA to NDAQ for the Title V fee 

audit (“State/local Title V Program Fiscal Tracking Evaluation Document”). The purpose of the 

fee audit is to determine whether the following are satisfied: 

 

● Sources are being billed in accordance with fee requirements and are paying the 

required fees; 

● Division of expenses is identified by NDAQ between Title V and non-Title V programs; 

● Features are integrated into NDAQ’s accounting/financial management system which 

will identify Title V revenue and expenditures separate from other funding, and which 

certify the disposition of Title V funds;  

● Title V fees collected from sources are used by NDAQ to pay for the entire Title V 

program; and 

• No such fees are used as CAA Section 105 grant matching. 

 

During the third round review, EPA found that NDAQ has satisfactorily addressed all the issues 

identified by EPA as needing improvement during the first two reviews. The issues are discussed 

in “Follow-up to Second Round Review” below.   
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Program Review Procedure 
EPA sent the third round program review questionnaire and the Title V fiscal tracking 

questionnaire to NDAQ on March 16, 2016. NDAQ submitted an electronic copy of the 

completed questionnaires to EPA on March 24, 2016. EPA had a few followup questions, which 

were handled by informal phone calls and emails between EPA and NDAQ staff. All followup 

questions were answered. EPA then prepared a draft Title V program review report and emailed 

it to NDAQ on June 30, 2016 for review. NDAQ responded with comments on July 5, 2016. A 

conference call was held between EPA and NDAQ on July 12, 2016 to discuss the comments. 

EPA then made appropriate edits to the report to incorporate the comments. The final report was 

sent to NDAQ on July 14, 2016. 

 

During the above-mentioned conference call, EPA explained that the main objectives of 

conducting on-going reviews of states’ programs are twofold. First, EPA seeks to continue to 

effectively perform its regulatory oversight obligation under the Clean Air Act. Second, EPA 

hopes such periodic reviews will improve communication and the relationship between the 

agency and NDAQ and thus continue to improve the state’s Title V operating program. EPA and 

NDAQ then discussed topics as listed in the program review and fiscal tracking questionnaires 

and draft third round program review report.   

Follow-up to Second Round Review 
 

1. EPA recommendation on Title V renewal application form:  Add "...a requirement in the 

NDAQ's Renewal Application form for applicants to cross-reference the current title V 

permit, or other document(s), for identification of applicable requirements, compliance test 

methods, and other types of information required by rule to be addressed by the state's 

standard application form for title V permits." 

 

NDAQ response:  The Title V permit renewal application form (SFN52824) was revised 
to include the following requirements: "The current Title V permit will be the baseline 
reference for this renewal. The requirements (40 CFR 70.5(c) & NDAC 33-15-14-06.4.c) 
to include a citation and description of all applicable requirements and a description of 
or reference to any applicable test method for determining compliance with each 
applicable requirement may be met by accomplishing either or both of the following: 1) 
enclose an annotated (red-lined) copy of the current permit indicating all changes needed 
to reflect the current facility configuration, applicable requirements and test methods; 2) 
enclose a narrative that conveys all changes needed to the current permit to reflect the 
current facility configuration, all applicable requirements and test methods." 

 

2. EPA recommendation on the annual compliance certification report:  Add "...a definition in 

the NDAQ's annual compliance certification reporting form for intermittent compliance." 

 

NDAQ response:  The Annual Compliance Certification Report form (SFN52738) was 
revised to include the following:  "Intermittent compliance means continuous compliance, 
except for the permit deviations and possible exceptions to compliance noted in the two 
Title V Semi-Annual Monitoring Report forms covering this period. (NDAC 33-15-14-
06.5.c(5)(c)[3])." 
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3. EPA recommendation on annual compliance certification report:  Add "...a requirement in 
permits, or in the annual compliance certification reporting form, to send a copy of annual 

compliance certification reports to EPA." 

 

NDAQ response:  Text was added to the bottom of the Annual Compliance Certification 
Report form directing the permittee to send the report to EPA at Air & Toxics Technical 
Enforcement Program (8ENF-AT) Office of Enforcement, Compliance & Environmental 
Justice, US EPA Region 8, 1595 Wynkoop Street, Denver, CO 80202-1129. 
 

4. EPA recommendation on acid rain permits:  Add "...a provision in permits for acid rain 
sources on re-opening for cause that is specific to Acid Rain Program." 

 
NDAQ response:  The following text was added to the Acid Rain Program  section of 
affected Title V permits: "Reopening for Cause -- In addition to any reasons for 
reopening for cause previously stated in this permit, the Department will reopen and 
revise this permit as necessary to remedy deficiencies in the following circumstances:  If 
additional requirements, including excess emissions requirements, become applicable to 
an affected source under Title IV of the Federal Clean Air Act or the regulations 
promulgated there under. Upon approval by the administrator of the United States 
Environmental Protection Agency, excess emissions offset plans shall be deemed to be 
incorporated into the permit. Applicable Requirements:  NDAC 33-15-14-06.6.f (1)(b) 
and 40 CFR 0.7(f)(1)(ii)" 

 
5. EPA recommendation on the Northern Sun Enderlin plant title V permit:  Incorporate "...a 

condition from an underlying Permit-To-Construct into the title V permit for the Northern 

Sun (ADM) Enderlin plant." 
 

NDAQ response: The following text was added to the Northern Sun Enderlin title V 
permit at Condition 7.B.14: Prevention of Significant Deterioration of Air Quality 
Emissions Monitoring, Reporting and Recordkeeping: The permittee shall comply with 
all applicable emissions monitoring, recordkeeping and reporting requirements of 
Special Condition II.A.2 of the Air Pollution Control Permit to Construct No. PTC07037 
and 40 CFR 52.21(r)(6)(iii) and (v). 
 

As mentioned earlier in this report, EPA has examined NDAQ’s responses to EPA’s concerns 

and recommendations from the second round review and concludes that NDAQ has satisfactorily 

addressed all of them. 

Third Round Review’s Findings and Comments 
 

Procedural changes in Title V program. The third round program review questionnaire asked 

whether any procedures in the Title V program have changed (e.g., public participation, 

petitions, communication with EPA) since the second round program review. Below is NDAQ’s 

response. 
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NDAQ response: Yes, several changes have been made to Title V procedures since the 
second round program review. NDAQ has stopped mailing EPA a hard copy of draft title 
V review documents; instead, those documents are emailed to EPA as Word or pdf files.  
Title V permit applications, which are often quite large files, are made available to EPA 
through a link provided to the web site posting. The public comment and notice web site 
also provides notice to the public of draft title V permits and presents the documents 
considered during the permit drafting process. In addition NDAQ web pages now provide 
the public with easy access to all air pollution control permits to construct and operate.  
Title V permit application forms have been revised to make it easier for applicants to 
provide permit writers with the information needed to draft permits. The applications are 
now formatted so they are able to be filled out online. 
 

What the State believes it is doing especially well. The third round questionnaire also asked what 

the State think it is doing especially well in the Title V program. Below is NDAQ’s response. 

 

NDAQ response:  We think we are doing a great job of providing the resources needed 
for the Title V program. Fees collected are sufficient to provide the resources needed to 
conduct the Title V program. We have enjoyed stability among the permit writers for the 
past decade allowing us to ensure trained and seasoned personnel implement the 
program. Permit issuance is timely with renewal permits being typically issued within a 
few weeks either side of the expiration date. We believe the public's opportunity for 
commenting on proposed permits has improved significantly since posting draft permits 
and related documents on the NDAQ web site. 
 

Issues affecting the Title V program. The third round questionnaire also asked if there are any 

issues affecting the Title V program that the NDAQ considers particularly important. Below is 

NDAQ’s response. 

 

NDAQ response: Yes, there are several items that have begun to place additional 
demands on implementation of the Title V program and other factors that may have 
similar impacts in the future. 

 

Most important issues.  The third round questionnaire asked which issues the NDAQ would rate 

as the most important. Below is NDAQ’s response. 

 
NDAQ response:  Title V permit applications from the oil fields are piling up as sites with 
multiple oil/gas wells exceed major source emission thresholds for potential to emit.  
Title V permit application requirements are not well suited to these facilities that may no 
longer be major sources by the time they could be issued Title V permits. 
 
[EPA note: EPA has experienced this issue in Indian country in North Dakota.  We 

looked into possibly developing a reservation-specific Part 71 general permit for oil and 

natural gas production sources after getting indication from operators on the Fort 

Berthold Indian Reservation that we should expect numerous applications to start coming 

in. However, thus far, the prediction has not come to pass and we have a manageable 
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enough load that upon issuance of the first such permit, we should be able to use the 

language as a template.  

 

If NDAQ is interested in the latter approach, they could perhaps develop a checklist of 

application content for these types of sources that would make up a complete application 

and avoid cumbersome back and forth, then share it with operators so that applications 

they receive are more likely to be complete and the permitting process can be somewhat 

streamlined once some standard language is developed. Otherwise, they still have the Part 

70 general permit option to explore..]  

 

EPA policies or regulatory issues causing concern.  The third round questionnaire also asked if 

there are any EPA policies or regulatory issues that are causing concern.  Below is NDAQ’s 

response. 

 

NDAQ response: Yes, new EPA rules that are issued without providing the state with 
additional resources to implement them strain our ability to implement the Title V 
program in a quality way. The Title V program does not allow the state to opt out of 
accepting implementation responsibility for MACT rules that are often judged to require 
more resources to implement than the value of the benefits they provide. This situation 
can especially be a problem in small states with limited staff. 
 
As rules are issued that are applicable to numerous emission units, like the RICE MACT, 
the labor required to permit those sources within the Title V program increases 
significantly, and implementation and enforcement requires much more investment. Even 
the threat of the Clean Power Plan has resulted in new Title V sources as the industry 
shifts away from coal and toward natural gas for electricity generation.   
 
Rules that are and will soon be proposed, such as the NSPS for oil and natural gas to 
control methane, will also require significant additional resources to implement. It 
appears that there are no bounds on the number of rules that EPA will create.  It appears 
to be of no concern to EPA administrators that each rule requires additional resources to 
implement and enforce -- resources that neither EPA nor the states have available to 
invest in rules that provide ever diminishing returns.    

 

[EPA note: North Dakota has declined to adopt the NSPS discussed above (NSPS 

Subpart OOOO). North Dakota has also declined to adopt the area source provisions of 

MACT Subparts HH and ZZZZ. The NDAQ does, however, include these regulations in 

Title V permits, for sources where they are applicable, as required by 40 CFR 70.6(a)(1).  

For such situations, EPA and NDAQ have agreed to an arrangement in which the Title V 

permit notes that these regulations have not been adopted by the State and instructs the 

permittee to send compliance reports to the EPA Regional Office’s compliance and 

enforcement group.] 

 

What EPA can do to help. The third round questionnaire asks how EPA can help with these 

issues.  Below is NDAQ’s response. 
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NDAQ response: Recognition could be given to the fact that EPA's "one size fits all" 
approach when it comes to air quality rules is not appropriate for a nation that includes 
both Los Angeles and Bismarck, both the densely populated coasts and the sparsely 
peopled plains, both windless areas like California's central valley and windy regions 
like the northern plains.  Different regions with different levels of air contaminants could 
benefit from flexibility in the application of the "one size fits all" rules if the use of 
resources is to be optimized. 
 

[EPA note:  If the NDAQ would like us to raise any State-specific or Region-specific 

issue to EPA Headquarters, we would be happy to do so.]  

 

Permit issuance timeliness questions. The third round questionnaire asked the questions below 

about timeliness of permit issuance. These questions are followed by NDAQ’s responses.   

 

1. Since the second round program review, what percent of Title V initial permits have you 

issued within the regulatory timeframe specified in 40 CFR 70.7(a)(2)? 

 

NDAQ response: From January 2010 through December 2015, 100% (3 of 3) of the 
initial Title V permits issued were issued within 18 months following receipt of a 
complete permit application. 

 

2. Since the second round program review, what percent of Title V significant permit 

modifications have you issued within the regulatory timeframe specified in 40 CFR 

70.7(a)(2) and (e)(4)(ii)? 

 

NDAQ response: From January 2010 through December 2015, 89% (25 of 28) of the 
significant permit modifications issued were issued within 9 months following receipt 
of a complete permit application. The remaining 3 were issued within 18 months. 

 

3. What percent of Title V permits expire before they can be renewed? 

 

NDAQ response: From January 2010 through December 2015, 0% of the Title V 
permits expired before they could be renewed. Many of the permits were not renewed 
until after the expiration date on the permits; however, in every case the permittee 
had submitted a timely renewal application which allowed the terms and conditions 
of the permit to remain in effect until the renewal permit was issued. 
 
[EPA note:  To those who may not be very familiar with Part 70, the NDAQ’s use of 

the words “expired” and “expiration date” may seem difficult to reconcile with each 

other; however, this usage merely reflects how those two words are used in Part 70. 

Under 40 CFR 70.4(b)(10), permitting authorities have two options for dealing with 

situations where a timely and complete application for permit renewal has been 

submitted, but the renewal permit has not been issued before the end of the term of 

the previous permit.  The permitting authority can either: (i) provide that the permit 

shall not expire until the renewal permit has been issued or denied, or (ii) provide that 

all terms and conditions of the permit shall remain in effect until the renewal permit 
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has been issued or denied.  EPA’s preamble to Part 70 states that EPA believes the 

substantive effect of choosing one option or the other should be minimal at most. 

 

The word “expiration” is presented in Part 70 in a somewhat different context. Under 

40 CFR 70.7(c)(1)(ii), permit expiration terminates the source’s right to operate, 

unless a timely and complete renewal application has been submitted. 

 

In any event, there is no real issue here. Earlier in this report, NDAQ stated that 

renewal permits are typically issued within a few weeks either side of the expiration 

date. Also, NDAQ has stated that in every instance, a timely renewal application was 

submitted, enabling the terms and conditions of the permit to remain in effect until a 

renewal permit is issued.] 

 

4. For those permits that could not be renewed before they expired, what are the reasons 

they could not be renewed prior to their expiration? 

 

NDAQ response:  N/A. 
 

5. Have unresolved violations created any delay in issuing Title V renewals?   

 

NDAQ response:  No. 
 

6. Have permittees requested a hold in renewal for any reason? 

 

NDAQ response: No, but occasionally we will delay a renewal until we can inspect 
new source units constructed under a PTC or until we receive stack test results.     

 

Based on these questions and responses, EPA finds no issues or concerns with timeliness of Title 

V permit issuance in North Dakota. 

 

Permit reviews. EPA reviews a small percentage of NDAQ’s Title V permits, during either the 

draft stage or the proposed stage. Since many of the permits are now undergoing the fourth 

renewal, EPA is quite familiar with them, having seen them multiple times already. Most of the 

changes to the permits are either to incorporate terms and conditions of recently issued NSR 

permits (called Permits to Contruct) or to incorporate recently promulgated changes to NSPS or 

MACT regulations. Since the second round review in 2009, EPA has not found any issues or 

concerns with the permits that would warrant written comments to NDAQ.  

NDAQ Organization and Staffing  
All types of air quality permits, including Title V and New Source Review, are issued by the 

Permitting & Compliance Branch within the NDAQ. The air permitting staff work closely with 

the air compliance staff. The NDAQ is within the Environmental Health Section, which is within 

the Department of Health. 

 

The current head of NDAQ’s Title V permitting program is Lew Dendy. He is scheduled to retire 

on August 1, 2016. Kyla Schneider of the NDAQ will be taking his place and participated with 
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Mr. Dendy in this Title V program evaluation. Mr. Dendy is currently the primary Title V permit 

writer.   

Training 
As noted earlier in this report, NDAQ has enjoyed stability among the permit writers for the past 

decade, allowing the State to ensure trained and seasoned personnel implement the program.  

The NDAQ has not noted any training concerns or made any requests to EPA regarding traininig. 

 

Fee Audit 
EPA did not conduct a formal Title V operating permit fee audit during the first round review. A 

fee audit was conducted during the second round review. A fee audit questionnaire titled “Fiscal 

Tracking Evaluation Document” (unchanged from the first and second round) was submitted to 

the NDAQ during the third round to fill out, but no on-site fee audit was performed. NDAQ’s 

responses to the fee audit questions may be found as Attachment 2 to this report. 

 

Supporting documents are included as Attachment 3. These documents consist of tables showing 

the amount of emission fees paid by individual Title V sources during 2010 through 2015, along 

with some examples of fee submittals. Although total fees have steadily declined over this 

period, NDAQ has assured EPA that the fees remain sufficient to run the program. (See answer 

to question #1 below.)  

After the fee audit questionnaire was sent out by the Region to the NDAQ, EPA’s Office of Air 

Quality Planning & Standards (OAQPS) asked the Region to pose some additional fee-related 

questions, which are listed below, along with NDAQ’s responses.  

 

1. The total of the fees collected for the last fiscal year and the total of costs for the fiscal 

year, so that they can be directly compared. 

 

NDAQ response:  The title V annual permit fees collected for ND fiscal year 2015 
totaled:  $1,344,742.86.  FY2015 ran from July 1, 2014 through June 30, 2015.  The 
fees were collected during the months of July and August of 2014.  The fees were 
sufficient to cover costs. 

 

2. Any transfers of fee money out that may be used for non-title V purposes. 

 

NDAQ response:  No. 
 

3. Computation of the presumptive minimum fee for the state for the last fiscal year, 

including the GHG cost adjustment, so that it can be compared to the fees collected. 

 

NDAQ response:  The minimum annual title V permit fee for the FY2015 billing cycle 
was $604.43.  This fee amount represents a 1.5% increase from the previous year’s 
fee.  The annual increase is based on the average unadjusted Consumer Price Index 
for the 12-month period that ended August 31, 2013.  ND does not consider GHG 
emissions in calculating title V permit fees. 
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[EPA note: At EPA’s request, NDAQ further explained that when computing the annual 

air permit fee for North Dakota Title V sources, the fee is computed based on the cost per 

ton of billable pollutants emitted. If that fee amount is less than the minimum Title V fee 

set for the year, then the permittee is billed for the minimum fee. On the other hand, if the 

fee based on tons of pollutants emitted exceeds the minimum fee, then the permittee is 

billed for that amount. In other words, the annual Title V air permit fee billed is the 

higher of the pollutant-based fee or the minimum fee set for the year.] 

 

EPA has examined NDAQ’s responses to the fee audit questions and does not have any 

concerns. 

Implementation Agreement 
 

On September 11, 1995, EPA and NDAQ signed a Title V Implementation Agreement. A copy 

of the Agreement is included as Attachment 4 to this report. As stated in the Agreement, the 

purpose is to define policies, responsibilities and procedures by which the operating permits 

program will be administered by NDAQ nd EPA. During this third round Title V program 

review, EPA verbally asked NDAQ if they desire any changes to the Agreement, or feel the need 

to discuss it as part of this review. The answer was no. The Agreement will continue unchanged.  

Conclusion  
In conclusion, NDAQ implements an effective Title V program that continues to evolve as 

challenges arise. NDAQ continues to communicate with EPA staff to address issues in proposed 

permits. The Title V fee review demonstrates NDAQ’s ability to continue to operate a program 

that meets the fee requirements of Part 70. NDAQ has provided all of the necessary information 

to EPA during these reviews and has addressed issues raised by EPA. NDAQ’s Title V program 

continues to meet the requirements of the Part 70 regulations. No deficiencies were noted during 

this review. 

 



Title V Third Round State Program Review Questionnaire 

(ND Responses in italics -- March 21, 2016) 
 

I. General Questions and Responses to First and Second Round Program Reviews 

 

A. What has been done in response to EPA recommendations for improvements from 

the second round program review? 

 

1. EPA recommendation on Title V renewal application form:  Add "...a 

requirement in the NDAQ's Renewal Application form for applicants to cross-

reference the current title V permit, or other document(s), for identification of 

applicable requirements, compliance test methods, and other types of 

information required by rule to be addressed by the state's standard application 

form for title V permits." 

 

 NDAQ response:  The Title V permit renewal application form (SFN52824) 
was revised to include the following requirements:  "The current Title V 
permit will be the baseline reference for this renewal. The requirements (40 
CFR 70.5(c) & NDAC 33-15-14-06.4.c) to include a citation and 
description of all applicable requirements and a description of or reference 
to any applicable test method for determining compliance with each 
applicable requirement may be met by accomplishing either or both of the 
following: 1) enclose an annotated (red-lined) copy of the current permit 
indicating all changes needed to reflect the current facility configuration, 
applicable requirements and test methods; 2) enclose a narrative that 
conveys all changes needed to the current permit to reflect the current 
facility configuration, all applicable requirements and test methods." 
 

2. EPA recommendation on the annual compliance certification report:  Add "...a 

definition in the NDAQ's annual compliance certification reporting form for 

intermittent compliance." 

 

 NDAQ response:  The Annual Compliance Certification Report form 
(SFN52738) was revised to include the following:  "Intermittent compliance 
means continuous compliance, except for the permit deviations and possible 
exceptions to compliance noted in the two Title V Semi-Annual Monitoring 
Report forms covering this period. (NDAC 33-15-14-06.5.c(5)(c)[3])." 
 

3. EPA recommendation on annual compliance certification report:  Add "...a 

requirement in permits, or in the annual compliance certification reporting 

form, to send a copy of annual compliance certification reports to EPA." 

 

 NDAQ response:  Text was added to the bottom of the Annual Compliance 
Certification Report form directing the permittee to send the report to EPA 
at Air & Toxics Technical Enforcement Program (8ENF-AT) Office of 
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Enforcement, Compliance & Environmental Justice, US EPA Region 8, 
1595 Wynkoop Street, Denver, CO 80202-1129. 
 

4. EPA recommendation on acid rain permits:  Add "...a provision in permits for 

acid rain sources on re-opening for cause that is specific to Acid Rain Program." 

 
 NDAQ response:  The following text was added to the Acid Rain Program  

section of affected Title V permits:  "Reopening for Cause -- In addition to 
any reasons for reopening for cause previously stated in this permit, the 
Department will reopen and revise this permit as necessary to remedy 
deficiencies in the following circumstances:  If additional requirements, 
including excess emissions requirements, become applicable to an affected 
source under Title IV of the Federal Clean Air Act or the regulations 
promulgated there under.  Upon approval by the administrator of the 
United States Environmental Protection Agency, excess emissions offset 
plans shall be deemed to be incorporated into the permit.  Applicable 
Requirements:  NDAC 33-15-14-06.6.f (1)(b) and 40 CFR 0.7(f)(1)(ii)" 

 
5. EPA recommendation on the Northern Sun Enderlin plant title V permit:  

Incorporate "...a condition from an underlying Permit-To-Construct into the 

title V permit for the Northern Sun (ADM) Enderlin plant." 

 

NDAQ response:  The following text was added to the Northern Sun 
Enderlin title V permit at Condition 7.B.14:  Prevention of Significant 
Deterioration of Air Quality Emissions Monitoring, Reporting and 
Recordkeeping:  The permittee shall comply with all applicable emissions 
monitoring, recordkeeping and reporting requirements of Special 
Condition II.A.2 of the Air Pollution Control Permit to Construct No. 
PTC07037 and 40 CFR 52.21(r)(6)(iii) and (v). 

  

B. What key EPA comments on individual Title V permits remain unresolved (EPA 

to determine this)?  What is the State’s position on these unresolved comments? 

 

  Although EPA's second round file review included several comments on 
 individual title V permits and offered suggestions for improvements, those 
 permit changes were accomplished either during or shortly after the file 
 review.  NDAQ is not aware of any EPA comments on individual title V 
 permits that remain unresolved. 

 

 Have any procedures in Title V changed (e.g., public participation, petitions, 

 communication with EPA) since the second round program review? 
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1. If so, which ones? 

 

 Yes, several changes have been made to Title V procedures since the second 
round program review.  NDAQ has stopped mailing EPA a hard copy of draft 
title V review documents; instead, those documents are emailed to EPA as Word 
or pdf files.  Title V permit applications, which are often quite large files, are 
made available to EPA through a link provided to the web site posting.  The 
public comment and notice web site also provides notice to the public of draft 
title V permits and presents the documents considered during the permit 
drafting process.  In addition NDAQ web pages now provide the public with 
easy access to all air pollution control permits to construct and operate.  Title 
V permit application forms have been revised to make it easier for applicants 
to provide permit writers with the information needed to draft permits.  The 
applications are now formatted so they are able to be filled out online. 

 

C. What does the state think it’s doing especially well in the Title V program? 

 

 We think we are doing a great job of providing the resources needed for the 
Title V program.  Fees collected are sufficient to provide the resources needed 
to conduct the Title V program.  We have enjoyed stability among the permit 
writers for the past decade allowing us to ensure trained and seasoned 
personnel implement the program.  Permit issuance is timely with renewal 
permits being typically issued within a few weeks either side of the expiration 
date.  We believe the public's opportunity for commenting on proposed permits 
has improved significantly since posting draft permits and related documents 
on the NDAQ web site. 

 

D. Are there any issues affecting the Title V program in your state right now that you 

consider particularly important? 

 

 Yes, there are several items that have begun to place additional demands on 
implementation of the Title V program and other factors that may have similar 
impacts in the future. 

 

1. Which one would you rate as the most important? 

 
 Title V permit applications from the oil fields are piling up as sites with multiple 

oil/gas wells exceed major source emission thresholds for potential to emit.  
Title V permit application requirements are not well suited to these facilities 
that may no longer be major sources by the time they could be issued Title V 
permits. 

  



4 

 

2. Are there any EPA policies or regulatory issues that are causing concern? 

 

 Yes, new EPA rules that are issued without providing the state with additional 
resources to implement them strain our ability to implement the Title V program 
in a quality way.  The Title V program does not allow the state to opt out of 
accepting implementation responsibility for MACT rules that are often judged 
to require more resources to implement than the value of the benefits they 
provide.  This situation can especially be a problem in small states with limited 
staff. 

 
 As rules are issued that are applicable to numerous emission units, like the 

RICE MACT, the labor required to permit those sources within the Title V 
program increases significantly, and implementation and enforcement requires 
much more investment.  Even the threat of the Clean Power Plan has resulted 
in new Title V sources as the industry shifts away from coal and toward natural 
gas for electricity generation.   

 
 Rules that are and will soon be proposed, such as the NSPS for oil and natural 

gas to control methane, will also require significant additional resources to 
implement. It appears that there are no bounds on the number of rules that EPA 
will create.  It appears to be of no concern to EPA administrators that each rule 
requires additional resources to implement and enforce -- resources that 
neither EPA nor the states have available to invest in rules that provide ever 
diminishing returns.    

 

3. How can EPA help? 

 

 Recognition could be given to the fact that EPA's "one size fits all" approach 
when it comes to air quality rules is not appropriate for a nation that includes 
both Los Angeles and Bismarck, both the densely populated coasts and the 
sparsely peopled plains, both windless areas like California's central valley and 
windy regions like the northern plains.  Different regions with different levels 
of air contaminants could benefit from flexibility in the application of the "one 
size fits all" rules if the use of resources is to be optimized. 

 

II. Permit Issuance 

 

A. Since the second round program review, what percent of Title V initial permits have 

you issued within the regulatory timeframe specified in 40 CFR 70.7(a)(2)? 

 

 From January 2010 through December 2015, 100% (3 of 3) of the initial Title 
V permits issued were issued within 18 months following receipt of a complete 
permit application. 
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B. Since the second round program review, what percent of Title V significant permit 

modifications have you issued within the regulatory timeframe specified in 40 CFR 

70.7(a)(2) and (e)(4)(ii)? 

 

 From January 2010 through December 2015, 89% (25 of 28) of the significant 
permit modifications issued were issued within 9 months following receipt of a 
complete permit application.  The remaining 3 were issued within 18 months. 

 

C. What percent of Title V permits expire before they can be renewed? 

 

From January 2010 through December 2015, 0% of the Title V permits expired 
before they could be renewed.  Many of the permits were not renewed until after 
the expiration date on the permits; however, in every case the permittee had 
submitted a timely renewal application which allowed the terms and conditions 
of the permit to remain in effect until the renewal permit was issued. 

 

1. For those permits that could not be renewed before they expired, what are 

the reasons they could not be renewed prior to their expiration? 

 

 N/A 
 

D. Have unresolved violations created any delay in issuing Title V renewals?   

 

   No 
 

E. Have permittees requested a hold in renewal for any reason? 

 

    No, but occasionally we will delay a renewal until we can inspect new  
  source units constructed under a PTC or until we receive stack test results 
  results.     

 

F. CAM 

 

1. Are CAM plan requirements slowing the renewal process?   

 

  No 
 

a. If so, what is it about CAM that’s problematic? 

 

N/A 
 

2. Where CAM plans have been inadequate, what have been the main types of 

inadequacies that have caused difficulties or delays in permit issuance? 
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  CAM plans for ethanol plants do experience more frequent changes due to 
 changes in the type or amount of scrubber additives used to reduce VOC 
 emissions. 

 

3. What difficulties have you had in getting better plans to be submitted? 

 

  There may be a delay involved waiting for stack test results to verify 
 efficacy of the new chemical or feed rate.  

 

4. Have you had to supplement the CAM technical guidance document (TGD) 

with state-issued guidance? 

  

 No 
 

5. Is CAM training adequate? 

 

  Yes, however it will be beneficial for our staff member who will become 
 the principal manager of our Title V program this summer to participate 
 in a CAM training course. 

 

6. Are CAM applicability determinations resource-intensive or difficult? 

 

  No, however there are more CAM-related discussions in recent years to 
 determine whether recently-issued rules provide sufficient monitoring to 
 allow discontinuance of existing CAM plans. 

 
G. What improvements does the State believe it has made to the management of the 

Title V permit program, since the second round program review, that could be 

described as best practices and could be of interest to other States? 

 

 Electronic document storage for Title V files began last year.  Incoming Title V 
documents are received electronically or scanned and stored electronically.  
We still file paper copies as a secondary source, and we have yet to convert 
past documents to digital format, but as time passes and we gain confidence 
with the adequacy of the electronic document storage we plan to discontinue 
the paper files.  The records retention policy has been revised to support this 
effort. 

 

 The Air Quality Permitting and Compliance website has been revised from the 
ground up to reflect a more customer oriented and user friendly approach. The 
website now makes all construction and operating permits available to the 
public.  Also the Title V permit application forms and instructions were revised 
to streamline the applicants submission of forms. 

 

H. What improvements does the state plan to make, if any, in the management of the 

Title V permit program within the next five years?  
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 A new Title V program manager will replace the retiring manager who has 
done the job for the past ten years.  The new manager will bring fresh ideas to 
the program and will likely implement positive changes that will make a great 
program even better.  The new manager has undergone an extensive mentoring 
program and we expect to continue with the success of our program. 

 
 We are also in the process of developing the tools needed to receive Title V 

reports and permit applications electronically.  This capability will benefit our 
customers, the public, and provide efficiencies for our staff. 

 
 We will continue to improve and streamline the permitting process wherever 

practical. 
 

1. Does the state have a set period of time for planning cycles? 

 

  Budgeting is done on a two year cycle commensurate with the biennial
 meetings of the state legislature. 

 

III. Public Participation 

 

A. What forms of news media do you use to maximize public participation, for   

implementation of 40 CFR 70.7(h)? 

 

 Permit notices are provided via newspaper, three NDDoH  websites, mail, and 
television if a local station elects to cover a public hearing. 

 

1. How is the form of media chosen? 

        

       Publication in the county newspaper of record and on the websites is      
 routine, as is mailing the notices to everyone who has requested to be on 
 our mailing list.  Public hearings are accomplished when there is 
 sufficient public interest or controversy concerning the project. 

        

2. How do you believe public participation should be improved? 

 

  It appears that web postings have become the most effective and efficient 
 means of informing the public of permit notices.  Publishing notices in 
 county newspapers is quite expensive, especially considering the general 
 decline in newspaper viewership in recent years.  We support EPA's 
 December 21, 2015 proposal to remove the mandatory requirement to 
 provide public notice of a draft Title V permit through publication in a 
 newspaper and instead allow for electronic noticing. 

 

B. Do you have a mailing list for Title V public participation for   implementation of 

40 CFR 70.7(h)(1)?  If so, please provide it. 
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 Yes, the mailing list is enclosed. 
 

C.  Is there a policy which outlines the response to comments procedure or process, 

such as which comments are responded to, the time-frame for responding, how the 

permitting authority will respond, to whom, etc.? 

 

 Standard procedures are followed as outlined in NDAC 33-15-14-06.6.h(5) 
which requires the Department to keep a record of the commenters and also of 
the issues raised during the public participation process.  These records shall 
be available to the public.   

 

1. If written, can you provide a copy?  If not written, could you describe the 

policy? 

 

 Though not a written policy, the standard routine followed upon receipt 
of a public comment is:  

        - to acknowledge receipt of the comments to the commenter; 
        - to forward the comments to EPA/R8 and to the permit applicant; 
        - to research the issues addressed by the comments; 
        - to consider any information the permit applicant may provide on the    

         matters addressed by the comments; 
        - to provide a written response on each comment to the commenter, to        

         EPA/R8 and to the permit applicant as soon as practicable; 
        - to make any changes to the draft permit that may be warranted; 
        - to consider whether additional time for public comment is needed  

         prior to starting the EPA review period; 
        - and to add the documents associated with the comments to the Title V 

         source file. 
 

IV. Petitions 

 

A. Since the second round program review, to what extent have Title V petitions: 

 

1. Changed how permits are written; 

 

We have not been involved with any Title V petitions. 
 

2. Resulted in re-openings of other permits; 

 

N/A 
 

3. Resulted in an amended permitting process, to address any issues settled 

through petitions granted in full or in part? 

  

 N/A 
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V. EPA Relationship 

 

A. Is there any EPA policy, on Title V, that is causing problems or confusion? 

 

NOTE:  Answer may or may not be the same as I.E.2. 

 

Yes, see the response to I.E.2. 
 

B. Has the state developed any tools, strategies, or best practices that have assisted in 

the inclusion of MACT subparts in Title V permits? 

 

 Yes, we have found that it is best to initially include in the permit only a general 
condition requiring compliance with the new MACT rule.  Recent MACT rules 
often have multiple emission limits and methods that can be used to show 
compliance.  Including every potential limit and compliance method in the 
permit produces an unnecessarily complex permit that can be difficult to use.  
We delay including the rule details in the permit until the source knows just how 
they will comply.  This approach yields the leanest possible permit with the best 
chance of being understood and applied by both the permittee and the 
implementing authority. 

 

C. Is the issue of startup-shutdown-malfunction (SSM) emissions causing problems or 

confusion in Title V permit writing? 

 

 Yes, the inclusion or exclusion of SSM emissions does not appear to be 
consistently applied across the various rules and types of sources.  This 
inconsistency makes applying the rules more time consuming, and it gives the 
appearance that the inconsistency may be the result of political influences 
rather than science-based.   

 

 Also, removing permit exemptions for SSM emissions has required emission 
limits to be permitted for these periods.  Generating these SSM limits and 
conditions requires additional permitting activities and adds complexity to the 
permits and to compliance testing, recordkeeping and reporting.  

 

1. Has the state developed any tools, strategies, or best practices that have 

alleviated problems or confusion if either exist? 

 

No 
 

D. Do you have any unaddressed training needs?  What can EPA do to help? 

  

 Not in the area of Title V.  Our upcoming Title V program manager attended  
      advanced Title V training five years ago.  If she wants a refresher, one is being 

held this May.  If a CAM training class is planned for this summer or  fall, she 
may want to attend that. 
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Basic Questions for All 

Permitting Authorities 

More Detailed Questions -- Factors to Support a Permitting 

Authority’s Answer to the Basic Questions 

(Note:  these are not all-inclusive, and some ideas will not apply in 

all cases) 

 

 

 

Possible Resources Available 

1. Title V Fee Revenue 

Can the Permitting Authority show 

that sources are being billed in 

accordance with its fee 

requirement(s), and that sources are 

paying fees as required? 

Where are the fee collection authority and the fee rate(s) specified?  Is 

the Permitting Authority including reference to these fee requirements 

in its Title V permits?   

 

NDCC 23-25-04.2 and NDAC 33-15-23-04.  Yes, see ND T5 General 
Condition A. 
 

List the fee rate(s) formulae applicable for the time period being 

reviewed.  (Include emission based fees, application fees, hourly 

processing fees, etc.) 

 

Fee Rates for 2015 Bills: 
Criteria Pollutants (except CO) - $14.76/ton/yr. 
HAPs - $30.74/ton/yr. 
4,000 ton maximum (per regulated contaminant) used for billing 
purposes. 
No fee charged based on a pollutants status as a GHG. 
Boilers >250 MMBtu assessed separately. 
$614.71  minimum. 
Fee rates adjusted annually based on August 12-month CPI. 
  

Does the Permitting Authority anticipate any significant changes to its 

fee structure? 

 

No, other than the annual CPI-based fee changes. 
 

What is the current status in States/locals with requirements to balance 

income & expenditures of the Title V program annually (i.e., must 

rebate any overage of fees, etc.)? 

 

No requirements. 
 

Req’s/Auth.:  State/local Title V 

program legislation & regulations 

  

Permit ref’s:  Permits state has 

written/submitted to EPA 

  

Fee Rate(s):  State/local Title V 

program submittal, and then verify 

w/ Permitting Authority that info is 

up-to-date  

  

Billing/Payments:  Permitting 

Authority records.  Emission data 

may be in AIRS.  If some fees are 

hourly, there should be some direct 

labor tracking mechanism (see 

accounting system, below). 



1. Title V Fee Revenue - Continued 

 Examine documentation of how the annual fees for sources are 

determined.  Audit several sources’ bills for accuracy. 

• Are appropriate (actual or potential)  emission records used for 

$/ton based fees?  How are the Permitting Authority and its 

sources determining actual emissions for fee purposes? 

 

See attached Annual Emissions Inventory Report and fee spreadsheet.  
Actual emissions are based on CEM data, stack tests, emission factors, 
etc. 
 

•  Are records kept (and used) for any hourly based fees? 

 

No hourly fees. 
 

• Review similar documentation for other types of fee mechanisms. 

 

No other fees. 
  

Billing... 

• How is the Permitting Authority notifying sources of the fees 

owed and due dates for payment? 

 

Sources are notified by letter. (see attached example). 
 

• Discuss how incoming payments are recorded to the appropriate 

accounts (receivings tracking). 

 

Checks for the fees are received by the Division of Air Quality.  Each 
fee is logged in and then sent to the Administrative Services Section – 
Accounting Division – for deposit in the Title V operating fund. 
 

 

1. Title V Fee Revenue - Continued 

 Payments... 

• Are the sources paying the total fees charged each year? 

 

Yes (see attached summary for 2015). 
 

 



 

 

• Are they paying on time? 

 

In a typical  year, most (~98+ percent) pay on time.  The remainder, 
usually different permittees each year, pay promptly after a telephone 
call and/or the second notice.  
 

• If there’s a collection problem, how is the Permitting Authority 

addressing it? 

 

Telephone calls are made, and a second notice is sent if the permittee 
claims not to have received or to have lost the first notice. 
 

• Are late fees being assessed?  If so, are the late fees being credited 

to the Title V accounts? 

 

No.  We would consider establishing a late fee mechanism if a 
permittee becomes a chronic late-payer; however, that situation has 
not yet developed.  Personal contact has always remedied the 
problem. 

 

2. Title V Expenditures 

 

Is the Permitting Authority 

identifying division of expenses 

between Title V and non-Title V 

programs? 

 

What matrix is the Permitting Authority using to differentiate Title V  

activities from non-Title V activities?   

 

Time sheets, expense vouchers, mileage tracking forms, etc. 
 

Direct labor:   

• If used by State/local program, review time sheets and instructions 

given to employees as to how to code information into the time 

sheet.  If time sheets are not used, investigate method that 

State/local program uses to differentiate Title V and non-Title V 

direct labor. 

 

Yes, travel vouchers and equipment requisitions specify the program 
code to be charged. 

 

If used by State/local program, 

sample time sheets and instructions 

given to employees; equivalent 

records for alternate direct labor 

differentiation methods. 

  

Accounting system records 

showing that administrative/ 

clerical personnel costs are 

accounted for in the Title V 

program 

  

Accounting system records 

showing that non-labor costs 



 

• Ensure that accounting system is set up to utilize the various 

coding information. 

 

• Analyze time sheets/instructions (and/or other direct labor 

differentiation method) for conformance with the matrix of 

acceptable Title V activities 

 

(travel, equipment, office space 

costs, etc.) are accounted for in 

some fashion and a portion is billed 

to Title V. 

  

EPA Guidance includes: “Matrix of 

Title V-Related and Air Grant-

Eligible Activities, Information 

Document,” Office of Air & 

Radiation, May 31, 1994 

2. Title V Expenditures - Continued 

  

Direct non-labor:  

• Does the Permitting Authority utilize an allocation system that 

separates travel and equipment costs for Title V and non-Title V 

functions? 

 

Yes, travel vouchers and equipment requisitions specify the program 
code to be charged. 
 

• If so, are the allocations in accordance with the Permitting 

Authority’s Title V/ non-Title V activity separation? 

 

Yes 
 

• If not, are these included as part of  indirect costs?  (Direct non-

labor needs to be addressed somewhere.) 

  

Indirect labor & non-labor:  

• How are indirect labor & non-labor costs apportioned between 

Title V vs. non-Title V accounts?  (Indirect costs include parts of 

secretarial & managerial overhead, paper & supplies, space, 

utilities, generalized computers, etc., that is not addressed as direct 

labor/non-labor) 

 

Indirect costs are apportioned according to the amount of time spent 
in each area (i.e.: Title V or non-Title V). 
 

 



  



3. Accounting System (i.e., the system that provides for analysis of the Title V program revenue and expenditure information 

gathered above) 

 

Has the Permitting Authority 

integrated features into its 

accounting/financial management 

system which will: 

• identify Title V fee revenues 

separate from other funding? 

 

• identify Title V expenditures 

separate from other expenses? 

 

• produce management reports, 

periodically and as requested, 

which the Permitting Authority 

will be able use to certify as to 

the disposition of Title V 

funds? 

 

Describe the accounting structure that the Permitting Authority uses to 

differentiate Title V $ from other funds. [i.e., govt. fund, enterprise 

fund, etc. -- for more detail on options, see the U of MD report.] 

 

Title V activities have been assigned a unique project number which is 
used to track the Title V fees collected and expended. 
 

Does the accounting system have separate categorization for Title V 

and non-Title V funding and expenses? 

 

Yes 
 

If yes, are these features being used to track Title V monies 

separate from non-Title V monies? 

 

Yes, separate account codes are assigned to Title V monies and non-
Title V monies. 

  

If no, does the Permitting Authority keep any separate records 

that identify Title V monies separate from non-Title V monies?  

Could such information potentially be integrated into an 

accounting/financial management system? 

 

 

Review sample reports/specific 

reports for the time period being 

reviewed. 

  

For background: Overview of 

CLEAN AIR Title V Financial 

Management and Reporting, A 

Handbook for Financial Officers 

and Program Managers, 

Environmental Finance Center, 

Maryland Sea Grant College, 

University of Maryland, 0112 

Skinner Hall, College Park, MD 

20742, January 1997, [Publication 

Number UM-SG-CEPP-97-02] 

4. Separation of Title V from §105 grant and grant match funding 

 

Can the Permitting Authority 

confirm that the Title V fees 

collected from sources are used to 

pay for the entire Title V 

program, and that no Title V fees 

are used as match to the CAA 

section 105 Air Program grant? 

 

Determine the federal §105 grant award received, and the amount of 

state/local funds used during the time period being reviewed. 

 

Determine the Title V fees collected (and Title V funds available, if 

carryover of Title V fees is allowed by state/local  regulations) 

during the time period being reviewed. 

 

Determine Title V expenditures during the time period being 

reviewed. 

 

 

Grant files -- FSR’s for applicable 

years.  (See appropriate EPA 

Region grant & project manager 

staff) 

 

Permitting Authority accounting 

system reports showing revenue 

and expenditure summaries for 

Title V, grant, and other activities 



Ensure that adequate non-Title V state/local funds were available to 

provide required match to the federal grant.  

 

Ensure that sufficient Title V funds were available to pay for the 

Title V program (i.e.--Title V program is self supporting) 
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