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Executive Summary

In July 2016, the United States Environmental Protection Agency (EPA) conducted the third
round review of the North Dakota Division of Air Quality’s (NDAQ) Clean Air Act Title V
operating permits program. This review consisted of a conference call with NDAQ as well as
document review. The first round program review was conducted in fiscal year 2006. EPA issued
the final report for the first round in September 2006. The second round program review was
conducted in fiscal year 2009. EPA issued the final report for the second round in September
2009. The third round program review (like the previous reviews) consisted of a discussion of
NDAQ’s responses to the program evaluation questionnaire and fiscal tracking questionnaire.

The goal of the third round review was to review any concerns raised by NDAQ or EPA in the
prior evaluation (second round), to determine how any unaddressed concerns might be
addressed, to identify any good practices developed by NDAQ that may benefit other state and
local Title V permitting authorities and EPA, document any areas needing improvement, and
learn what assistance EPA can provide.

EPA Concerns from the Second Round Review:

EPA had five recommendations, all of which the NDAQ responded to satisfactorily. The NDAQ
later informed EPA that it believes the implementation of these recommendations resulted in
improvements to the Title V program. See “Followup to Second Round Review” below for
details.

EPA Concerns from the Third Round Review:

EPA has no new concerns. The NDAQ’s own concerns may be found in “Third Round Review’s
Findings and Comments” below. EPA has proposed responses to some of those concerns.

Conclusions

NDAQ has provided all of the necessary information to EPA during this review and has
addressed issues raised by EPA. NDAQ'’s field experience and knowledge of air permitting has
assisted EPA in understanding the challenges faced by the State. No deficiencies were noted
during this review.



Introduction

EPA conducted this program review as part of its obligation to oversee and review state
programs that have been approved by EPA, and in response to recommendations from an audit
conducted in July 2002 by the Office of Inspector General.

The State of North Dakota operates a fully EPA approved program that allows it to implement
the requirements of Title V of the Clean Air Act (CAA), including the issuance of operating
permits. EPA has a statutory responsibility to oversee the programs it approved by performing
oversight duties, including occasional program reviews. Such responsibilities include overseeing
the activities of the State program to ensure that local, regional, and national environmental goals
and objectives meet minimum requirements outlined by the federal regulation.

Objective of the Program Review

Following the completion of the first and second round reviews for states in Region 8, EPA
nationally committed to a third round of reviews. While the questionnaire used for the first round
review was developed by a “national workgroup” for national consistency, the second and third
round review questionnaires were developed by the Regions to emphasize Regional priorities
that were identified during the first round reviews.

Region 8 consulted with other Regions about the approach and format of the questionnaire and
the extent of the follow-up review of state programs. Region 8 concluded that the follow-up
reviews do not need to be as extensive as the first round reviews, but should build on the findings
and recommendations of the first round review.

The main objectives of the third round reviews are to conduct a follow-up to the first and second
round reviews by: 1) ensuring that areas of concern identified by EPA during the first and second
rounds have been addressed or are being addressed satisfactorily; 2) ensuring that the NDAQ
concerns have also been addressed or are being addressed to NDAQ’s satisfaction; 3) identifying
and documenting additional good practices that can benefit other state and local Title V
permitting authorities and EPA; 4) identifying and documenting any areas of concerns that need
improvement; and 5) getting feedback on how EPA can be of service to the permitting
authorities.

Program Review Process

As mentioned above, in July 2016, the EPA conducted the third round review of NDAQ’s Title
V operating permits program, consisting of a conference call with NDAQ and document review.
The final report for the first round review was issued in September 2006. The final report for the
second round review was issued in September 2009.

The first round review was conducted in response to the 2002 Office of Inspector General audit
recommendations that EPA: examine ways it can improve permitting authorities’ Title V
operating permit programs and expedite the permit issuance rate; note and document good
practices which other agencies can learn from; assess deficiencies in the program; and to learn
how EPA can help the permitting authorities improve their overall program. In meeting these



goals, EPA developed a questionnaire that was sent to each permitting authority and followed up
with on-site visits to conduct interviews and file reviews. The findings of the NDAQ Title V
operating permit program’s review were outlined in the September 2006 final report with the
main categories as follows: a) programmatic areas where NDAQ has improved in the past five
years; b) programmatic areas where improvements can be made; and ¢) programmatic areas
where NDAQ needs additional assistance from EPA.

The second round review focused primarily on: 1) assessing and documenting NDAQ progress
in areas where EPA had previously identified as areas needing improvements; 2) assessing
permitting authorities’ evaluation of EPA’s effort in providing additional assistance to improve
its Title V operating programs; 3) identifying continued improvements in the program’s
previously identified strong attributes; 4) identifying additional good practices by the NDAQ
since the first round review and 5) conducting a Title V operating permit program fee audit.

The format of the third round review differs slightly from the first two rounds. EPA provided a
standard Title V questionnaire (Attachment 1) and fiscal tracking questionnaire (Attachment 2)
to NDAQ, as has been done in the previous two reviews, but with some revisions. Also, the third
round review included a conference call rather than an on-site visit. The NDAQ commented that
the process used for the third round review appears to have resulted in an evaluation that was just
as thorough as the previous rounds, but was a more efficient use of NDAQ’s and EPA’s time.

As mentioned above, a separate questionnaire was provided by EPA to NDAQ for the Title V fee
audit (“State/local Title V Program Fiscal Tracking Evaluation Document”). The purpose of the
fee audit is to determine whether the following are satisfied:

e Sources are being billed in accordance with fee requirements and are paying the
required fees;

e Division of expenses is identified by NDAQ between Title V and non-Title V programs;

e Features are integrated into NDAQ’s accounting/financial management system which
will identify Title V revenue and expenditures separate from other funding, and which
certify the disposition of Title V funds;

e Title V fees collected from sources are used by NDAQ to pay for the entire Title V
program; and

® No such fees are used as CAA Section 105 grant matching.

During the third round review, EPA found that NDAQ has satisfactorily addressed all the issues
identified by EPA as needing improvement during the first two reviews. The issues are discussed
in “Follow-up to Second Round Review” below.



Program Review Procedure

EPA sent the third round program review questionnaire and the Title V fiscal tracking
questionnaire to NDAQ on March 16, 2016. NDAQ submitted an electronic copy of the
completed questionnaires to EPA on March 24, 2016. EPA had a few followup questions, which
were handled by informal phone calls and emails between EPA and NDAQ staff. All followup
questions were answered. EPA then prepared a draft Title V program review report and emailed
it to NDAQ on June 30, 2016 for review. NDAQ responded with comments on July 5, 2016. A
conference call was held between EPA and NDAQ on July 12, 2016 to discuss the comments.
EPA then made appropriate edits to the report to incorporate the comments. The final report was
sent to NDAQ on July 14, 2016.

During the above-mentioned conference call, EPA explained that the main objectives of
conducting on-going reviews of states’ programs are twofold. First, EPA seeks to continue to
effectively perform its regulatory oversight obligation under the Clean Air Act. Second, EPA
hopes such periodic reviews will improve communication and the relationship between the
agency and NDAQ and thus continue to improve the state’s Title V operating program. EPA and
NDAQ then discussed topics as listed in the program review and fiscal tracking questionnaires
and draft third round program review report.

Follow-up to Second Round Review

1. EPA recommendation on Title V renewal application form: Add "...a requirement in the
NDAQ's Renewal Application form for applicants to cross-reference the current title V
permit, or other document(s), for identification of applicable requirements, compliance test
methods, and other types of information required by rule to be addressed by the state's
standard application form for title V permits."

NDAQ response: The Title V permit renewal application form (SFN52824) was revised
to include the following requirements: "The current Title V permit will be the baseline
reference for this renewal. The requirements (40 CFR 70.5(c) & NDAC 33-15-14-06.4.c)
to include a citation and description of all applicable requirements and a description of
or reference to any applicable test method for determining compliance with each
applicable requirement may be met by accomplishing either or both of the following: 1)
enclose an annotated (red-lined) copy of the current permit indicating all changes needed
to reflect the current facility configuration, applicable requirements and test methods; 2)
enclose a narrative that conveys all changes needed to the current permit to reflect the
current facility configuration, all applicable requirements and test methods."

2. EPA recommendation on the annual compliance certification report: Add "...a definition in
the NDAQ's annual compliance certification reporting form for intermittent compliance."

NDAQ response: The Annual Compliance Certification Report form (SFN52738) was
revised to include the following: "Intermittent compliance means continuous compliance,
except for the permit deviations and possible exceptions to compliance noted in the two
Title V Semi-Annual Monitoring Report forms covering this period. (NDAC 33-15-14-
06.5.c(5)(c)[3])."




3. EPA recommendation on annual compliance certification report: Add "...a requirement in
permits, or in the annual compliance certification reporting form, to send a copy of annual
compliance certification reports to EPA."

NDAQ response: Text was added to the bottom of the Annual Compliance Certification
Report form directing the permittee to send the report to EPA at Air & Toxics Technical
Enforcement Program (S8ENF-AT) Office of Enforcement, Compliance & Environmental
Justice, US EPA Region 8, 1595 Wynkoop Street, Denver, CO 80202-1129.

4. EPA recommendation on acid rain permits: Add "...a provision in permits for acid rain
sources on re-opening for cause that is specific to Acid Rain Program."

NDAQ response: The following text was added to the Acid Rain Program section of
affected Title V permits: "Reopening for Cause -- In addition to any reasons for
reopening for cause previously stated in this permit, the Department will reopen and
revise this permit as necessary to remedy deficiencies in the following circumstances: If
additional requirements, including excess emissions requirements, become applicable to
an affected source under Title IV of the Federal Clean Air Act or the regulations
promulgated there under. Upon approval by the administrator of the United States
Environmental Protection Agency, excess emissions offset plans shall be deemed to be
incorporated into the permit. Applicable Requirements: NDAC 33-15-14-06.6.f (1)(b)
and 40 CFR 0.7(f)(1)(ii)"

5. EPA recommendation on the Northern Sun Enderlin plant title V permit: Incorporate "...a
condition from an underlying Permit-To-Construct into the title V permit for the Northern
Sun (ADM) Enderlin plant."

NDAQ response: The following text was added to the Northern Sun Enderlin title V
permit at Condition 7.B.14: Prevention of Significant Deterioration of Air Quality
Emissions Monitoring, Reporting and Recordkeeping: The permittee shall comply with
all applicable emissions monitoring, recordkeeping and reporting requirements of
Special Condition I1.A.2 of the Air Pollution Control Permit to Construct No. PTC07037
and 40 CFR 52.21(r)(6)(iii) and (v).

As mentioned earlier in this report, EPA has examined NDAQ’s responses to EPA’s concerns
and recommendations from the second round review and concludes that NDAQ has satisfactorily
addressed all of them.

Third Round Review’s Findings and Comments

Procedural changes in Title V program. The third round program review questionnaire asked
whether any procedures in the Title V program have changed (e.g., public participation,
petitions, communication with EPA) since the second round program review. Below is NDAQ’s
response.



NDAQ response: Yes, several changes have been made to Title V procedures since the
second round program review. NDAQ has stopped mailing EPA a hard copy of draft title
V review documents; instead, those documents are emailed to EPA as Word or pdf files.
Title V permit applications, which are often quite large files, are made available to EPA
through a link provided to the web site posting. The public comment and notice web site
also provides notice to the public of draft title V permits and presents the documents
considered during the permit drafting process. In addition NDAQ web pages now provide
the public with easy access to all air pollution control permits to construct and operate.
Title V permit application forms have been revised to make it easier for applicants to
provide permit writers with the information needed to draft permits. The applications are
now formatted so they are able to be filled out online.

What the State believes it is doing especially well. The third round questionnaire also asked what
the State think it is doing especially well in the Title V program. Below is NDAQ’s response.

NDAQ response: We think we are doing a great job of providing the resources needed
for the Title V program. Fees collected are sufficient to provide the resources needed to
conduct the Title V program. We have enjoyed stability among the permit writers for the
past decade allowing us to ensure trained and seasoned personnel implement the
program. Permit issuance is timely with renewal permits being typically issued within a
few weeks either side of the expiration date. We believe the public's opportunity for
commenting on proposed permits has improved significantly since posting draft permits
and related documents on the NDAQ web site.

Issues affecting the Title V program. The third round questionnaire also asked if there are any
issues affecting the Title V program that the NDAQ considers particularly important. Below is
NDAQ’s response.

NDAQ response: Yes, there are several items that have begun to place additional
demands on implementation of the Title V program and other factors that may have
similar impacts in the future.

Most important issues. The third round questionnaire asked which issues the NDAQ would rate
as the most important. Below is NDAQ’s response.

NDAQ response: Title V permit applications from the oil fields are piling up as sites with
multiple oil/gas wells exceed major source emission thresholds for potential to emit.

Title V permit application requirements are not well suited to these facilities that may no
longer be major sources by the time they could be issued Title V permits.

[EPA note: EPA has experienced this issue in Indian country in North Dakota. We
looked into possibly developing a reservation-specific Part 71 general permit for oil and
natural gas production sources after getting indication from operators on the Fort
Berthold Indian Reservation that we should expect numerous applications to start coming
in. However, thus far, the prediction has not come to pass and we have a manageable



enough load that upon issuance of the first such permit, we should be able to use the
language as a template.

If NDAQ is interested in the latter approach, they could perhaps develop a checklist of
application content for these types of sources that would make up a complete application
and avoid cumbersome back and forth, then share it with operators so that applications
they receive are more likely to be complete and the permitting process can be somewhat
streamlined once some standard language is developed. Otherwise, they still have the Part
70 general permit option to explore..]

EPA policies or regulatory issues causing concern. The third round questionnaire also asked if
there are any EPA policies or regulatory issues that are causing concern. Below is NDAQ’s
response.

NDAQ response: Yes, new EPA rules that are issued without providing the state with
additional resources to implement them strain our ability to implement the Title V
program in a quality way. The Title V program does not allow the state to opt out of
accepting implementation responsibility for MACT rules that are often judged to require
more resources to implement than the value of the benefits they provide. This situation
can especially be a problem in small states with limited staff.

As rules are issued that are applicable to numerous emission units, like the RICE MACT,
the labor required to permit those sources within the Title V program increases
significantly, and implementation and enforcement requires much more investment. Even
the threat of the Clean Power Plan has resulted in new Title V sources as the industry
shifts away from coal and toward natural gas for electricity generation.

Rules that are and will soon be proposed, such as the NSPS for oil and natural gas to
control methane, will also require significant additional resources to implement. It
appears that there are no bounds on the number of rules that EPA will create. It appears
to be of no concern to EPA administrators that each rule requires additional resources to
implement and enforce -- resources that neither EPA nor the states have available to
invest in rules that provide ever diminishing returns.

[EPA note: North Dakota has declined to adopt the NSPS discussed above (NSPS
Subpart OOOQO). North Dakota has also declined to adopt the area source provisions of
MACT Subparts HH and ZZZ7. The NDAQ does, however, include these regulations in
Title V permits, for sources where they are applicable, as required by 40 CFR 70.6(a)(1).
For such situations, EPA and NDAQ have agreed to an arrangement in which the Title V
permit notes that these regulations have not been adopted by the State and instructs the
permittee to send compliance reports to the EPA Regional Office’s compliance and
enforcement group. ]

What EPA can do to help. The third round questionnaire asks how EPA can help with these
issues. Below is NDAQ’s response.




NDAQ response: Recognition could be given to the fact that EPA's "one size fits all"”
approach when it comes to air quality rules is not appropriate for a nation that includes
both Los Angeles and Bismarck, both the densely populated coasts and the sparsely
peopled plains, both windless areas like California's central valley and windy regions
like the northern plains. Different regions with different levels of air contaminants could
benefit from flexibility in the application of the "one size fits all" rules if the use of
resources is to be optimized.

[EPA note: If the NDAQ would like us to raise any State-specific or Region-specific
issue to EPA Headquarters, we would be happy to do so.]

Permit issuance timeliness questions. The third round questionnaire asked the questions below

about timeliness of permit issuance. These questions are followed by NDAQ’s responses.

1.

Since the second round program review, what percent of Title V initial permits have you
issued within the regulatory timeframe specified in 40 CFR 70.7(a)(2)?

NDAQ response: From January 2010 through December 2015, 100% (3 of 3) of the
initial Title V permits issued were issued within 18 months following receipt of a
complete permit application.

Since the second round program review, what percent of Title V significant permit
modifications have you issued within the regulatory timeframe specified in 40 CFR
70.7(a)(2) and (e)(4)(ii)?

NDAQ response: From January 2010 through December 2015, 89% (25 of 28) of the
significant permit modifications issued were issued within 9 months following receipt
of a complete permit application. The remaining 3 were issued within 18 months.

3. What percent of Title V permits expire before they can be renewed?

NDAQ response: From January 2010 through December 2015, 0% of the Title V
permits expired before they could be renewed. Many of the permits were not renewed
until after the expiration date on the permits;, however, in every case the permittee
had submitted a timely renewal application which allowed the terms and conditions
of the permit to remain in effect until the renewal permit was issued.

[EPA note: To those who may not be very familiar with Part 70, the NDAQ’s use of
the words “expired” and “expiration date” may seem difficult to reconcile with each
other; however, this usage merely reflects how those two words are used in Part 70.
Under 40 CFR 70.4(b)(10), permitting authorities have two options for dealing with
situations where a timely and complete application for permit renewal has been
submitted, but the renewal permit has not been issued before the end of the term of
the previous permit. The permitting authority can either: (i) provide that the permit
shall not expire until the renewal permit has been issued or denied, or (ii) provide that
all terms and conditions of the permit shall remain in effect until the renewal permit



has been issued or denied. EPA’s preamble to Part 70 states that EPA believes the
substantive effect of choosing one option or the other should be minimal at most.

The word “expiration” is presented in Part 70 in a somewhat different context. Under
40 CFR 70.7(c)(1)(1), permit expiration terminates the source’s right to operate,
unless a timely and complete renewal application has been submitted.

In any event, there is no real issue here. Earlier in this report, NDAQ stated that
renewal permits are typically issued within a few weeks either side of the expiration
date. Also, NDAQ has stated that in every instance, a timely renewal application was
submitted, enabling the terms and conditions of the permit to remain in effect until a
renewal permit is issued.]

4. For those permits that could not be renewed before they expired, what are the reasons
they could not be renewed prior to their expiration?

NDAQ response: N/A.

5. Have unresolved violations created any delay in issuing Title V renewals?

NDAQ response: No.

6. Have permittees requested a hold in renewal for any reason?

NDAQ response: No, but occasionally we will delay a renewal until we can inspect
new source units constructed under a PTC or until we receive stack test results.

Based on these questions and responses, EPA finds no issues or concerns with timeliness of Title
V permit issuance in North Dakota.

Permit reviews. EPA reviews a small percentage of NDAQ’s Title V permits, during either the
draft stage or the proposed stage. Since many of the permits are now undergoing the fourth
renewal, EPA is quite familiar with them, having seen them multiple times already. Most of the
changes to the permits are either to incorporate terms and conditions of recently issued NSR
permits (called Permits to Contruct) or to incorporate recently promulgated changes to NSPS or
MACT regulations. Since the second round review in 2009, EPA has not found any issues or
concerns with the permits that would warrant written comments to NDAQ.

NDAQ Organization and Staffing

All types of air quality permits, including Title V and New Source Review, are issued by the
Permitting & Compliance Branch within the NDAQ. The air permitting staff work closely with
the air compliance staff. The NDAQ is within the Environmental Health Section, which is within
the Department of Health.

The current head of NDAQ’s Title V permitting program is Lew Dendy. He is scheduled to retire
on August 1, 2016. Kyla Schneider of the NDAQ will be taking his place and participated with



Mr. Dendy in this Title V program evaluation. Mr. Dendy is currently the primary Title V permit
writer.

Training

As noted earlier in this report, NDAQ has enjoyed stability among the permit writers for the past
decade, allowing the State to ensure trained and seasoned personnel implement the program.

The NDAQ has not noted any training concerns or made any requests to EPA regarding traininig.

Fee Audit

EPA did not conduct a formal Title V operating permit fee audit during the first round review. A
fee audit was conducted during the second round review. A fee audit questionnaire titled “Fiscal
Tracking Evaluation Document” (unchanged from the first and second round) was submitted to
the NDAQ during the third round to fill out, but no on-site fee audit was performed. NDAQ’s
responses to the fee audit questions may be found as Attachment 2 to this report.

Supporting documents are included as Attachment 3. These documents consist of tables showing
the amount of emission fees paid by individual Title V sources during 2010 through 2015, along
with some examples of fee submittals. Although total fees have steadily declined over this
period, NDAQ has assured EPA that the fees remain sufficient to run the program. (See answer
to question #1 below.)

After the fee audit questionnaire was sent out by the Region to the NDAQ, EPA’s Office of Air
Quality Planning & Standards (OAQPS) asked the Region to pose some additional fee-related
questions, which are listed below, along with NDAQ’s responses.

1. The total of the fees collected for the last fiscal year and the total of costs for the fiscal
year, so that they can be directly compared.

NDAQ response: The title V annual permit fees collected for ND fiscal year 2015
totaled: $1,344,742.86. FY2015 ran from July 1, 2014 through June 30, 2015. The
fees were collected during the months of July and August of 2014. The fees were
sufficient to cover costs.

2. Any transfers of fee money out that may be used for non-title V purposes.

NDAQ response: No.

3. Computation of the presumptive minimum fee for the state for the last fiscal year,
including the GHG cost adjustment, so that it can be compared to the fees collected.

NDAQ response: The minimum annual title V permit fee for the FY2015 billing cycle
was $604.43. This fee amount represents a 1.5% increase from the previous year’s
fee. The annual increase is based on the average unadjusted Consumer Price Index
for the 12-month period that ended August 31, 2013. ND does not consider GHG
emissions in calculating title V permit fees.
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[EPA note: At EPA’s request, NDAQ further explained that when computing the annual
air permit fee for North Dakota Title V sources, the fee is computed based on the cost per
ton of billable pollutants emitted. If that fee amount is less than the minimum Title V fee
set for the year, then the permittee is billed for the minimum fee. On the other hand, if the
fee based on tons of pollutants emitted exceeds the minimum fee, then the permittee is
billed for that amount. In other words, the annual Title V air permit fee billed is the
higher of the pollutant-based fee or the minimum fee set for the year.]

EPA has examined NDAQ’s responses to the fee audit questions and does not have any
concerns.

Implementation Agreement

On September 11, 1995, EPA and NDAQ signed a Title V Implementation Agreement. A copy
of the Agreement is included as Attachment 4 to this report. As stated in the Agreement, the
purpose is to define policies, responsibilities and procedures by which the operating permits
program will be administered by NDAQ nd EPA. During this third round Title V program
review, EPA verbally asked NDAQ if they desire any changes to the Agreement, or feel the need
to discuss it as part of this review. The answer was no. The Agreement will continue unchanged.

Conclusion

In conclusion, NDAQ implements an effective Title V program that continues to evolve as
challenges arise. NDAQ continues to communicate with EPA staff to address issues in proposed
permits. The Title V fee review demonstrates NDAQ’s ability to continue to operate a program
that meets the fee requirements of Part 70. NDAQ has provided all of the necessary information
to EPA during these reviews and has addressed issues raised by EPA. NDAQ’s Title V program
continues to meet the requirements of the Part 70 regulations. No deficiencies were noted during
this review.
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Title V Third Round State Program Review Questionnaire
(ND Responses in italics -- March 21, 2016)

I. General Questions and Responses to First and Second Round Program Reviews

A. What has been done in response to EPA recommendations for improvements from
the second round program review?

1.

EPA recommendation on Title V renewal application form: Add "..a
requirement in the NDAQ's Renewal Application form for applicants to cross-
reference the current title V permit, or other document(s), for identification of
applicable requirements, compliance test methods, and other types of
information required by rule to be addressed by the state's standard application
form for title V permits."

NDAQ response: The Title V permit renewal application form (SFN52824)
was revised to include the following requirements: '"The current Title V
permit will be the baseline reference for this renewal. The requirements (40
CFR 70.5(c) & NDAC 33-15-14-06.4.c) to include a citation and
description of all applicable requirements and a description of or reference
to any applicable test method for determining compliance with each
applicable requirement may be met by accomplishing either or both of the
following: 1) enclose an annotated (red-lined) copy of the current permit
indicating all changes needed to reflect the current facility configuration,
applicable requirements and test methods; 2) enclose a narrative that
conveys all changes needed to the current permit to reflect the current
facility configuration, all applicable requirements and test methods."

EPA recommendation on the annual compliance certification report: Add "...a
definition in the NDAQ's annual compliance certification reporting form for
intermittent compliance."

NDAQ response: The Annual Compliance Certification Report form
(SFN52738) was revised to include the following: "Intermittent compliance
means continuous compliance, except for the permit deviations and possible
exceptions to compliance noted in the two Title V Semi-Annual Monitoring
Report forms covering this period. (NDAC 33-15-14-06.5.c(5)(c)[3]).”

EPA recommendation on annual compliance certification report: Add "...a
requirement in permits, or in the annual compliance certification reporting
form, to send a copy of annual compliance certification reports to EPA."

NDAQ response: Text was added to the bottom of the Annual Compliance
Certification Report form directing the permittee to send the report to EPA
at Air & Toxics Technical Enforcement Program (SENF-AT) Office of



Enforcement, Compliance & Environmental Justice, US EPA Region 8,
1595 Wynkoop Street, Denver, CO 80202-1129.

4. EPA recommendation on acid rain permits: Add "...a provision in permits for
acid rain sources on re-opening for cause that is specific to Acid Rain Program."

NDAQ response: The following text was added to the Acid Rain Program
section of affected Title V permits: "Reopening for Cause -- In addition to
any reasons for reopening for cause previously stated in this permit, the
Department will reopen and revise this permit as necessary to remedy
deficiencies in the following circumstances: If additional requirements,
including excess emissions requirements, become applicable to an affected
source under Title IV of the Federal Clean Air Act or the regulations
promulgated there under. Upon approval by the administrator of the
United States Environmental Protection Agency, excess emissions offset
plans shall be deemed to be incorporated into the permit. Applicable
Requirements: NDAC 33-15-14-06.6.f (1)(b) and 40 CFR 0.7(f)(1)(ii)"

5. EPA recommendation on the Northern Sun Enderlin plant title V permit:
Incorporate "...a condition from an underlying Permit-To-Construct into the
title V permit for the Northern Sun (ADM) Enderlin plant.”

NDAQ response: The following text was added to the Northern Sun
Enderlin title V permit at Condition 7.B.14: Prevention of Significant
Deterioration of Air Quality Emissions Monitoring, Reporting and
Recordkeeping: The permittee shall comply with all applicable emissions
monitoring, recordkeeping and reporting requirements of Special
Condition 11.A.2 of the Air Pollution Control Permit to Construct No.
PTCO07037 and 40 CFR 52.21(r)(6)(iii) and (v).

B. What key EPA comments on individual Title V permits remain unresolved (EPA
to determine this)? What is the State’s position on these unresolved comments?

Although EPA's second round file review included several comments on
individual title V permits and offered suggestions for improvements, those
permit changes were accomplished either during or shortly after the file
review. NDAQ is not aware of any EPA comments on individual title V
permits that remain unresolved.

Have any procedures in Title V changed (e.g., public participation, petitions,
communication with EPA) since the second round program review?



1. If so, which ones?

Yes, several changes have been made to Title V procedures since the second
round program review. NDAQ has stopped mailing EPA a hard copy of draft
title V review documents; instead, those documents are emailed to EPA as Word
or pdf files. Title V permit applications, which are often quite large files, are
made available to EPA through a link provided to the web site posting. The
public comment and notice web site also provides notice to the public of draft
title 'V permits and presents the documents considered during the permit
drafting process. In addition NDAQ web pages now provide the public with
easy access to all air pollution control permits to construct and operate. Title
V permit application forms have been revised to make it easier for applicants
to provide permit writers with the information needed to draft permits. The
applications are now formatted so they are able to be filled out online.

C. What does the state think it’s doing especially well in the Title V program?

We think we are doing a great job of providing the resources needed for the
Title V program. Fees collected are sufficient to provide the resources needed
to conduct the Title V program. We have enjoyed stability among the permit
writers for the past decade allowing us to ensure trained and seasoned
personnel implement the program. Permit issuance is timely with renewal
permits being typically issued within a few weeks either side of the expiration
date. We believe the public's opportunity for commenting on proposed permits
has improved significantly since posting draft permits and related documents
on the NDAQ web site.

D. Are there any issues affecting the Title V program in your state right now that you
consider particularly important?

Yes, there are several items that have begun to place additional demands on
implementation of the Title V program and other factors that may have similar
impacts in the future.

1. Which one would you rate as the most important?

Title V permit applications from the oil fields are piling up as sites with multiple
oil/gas wells exceed major source emission thresholds for potential to emit.
Title V permit application requirements are not well suited to these facilities
that may no longer be major sources by the time they could be issued Title V
permits.



2. Are there any EPA policies or regulatory issues that are causing concern?

Yes, new EPA rules that are issued without providing the state with additional
resources to implement them strain our ability to implement the Title V program
in a quality way. The Title V program does not allow the state to opt out of
accepting implementation responsibility for MACT rules that are often judged
to require more resources to implement than the value of the benefits they
provide. This situation can especially be a problem in small states with limited

staff.

As rules are issued that are applicable to numerous emission units, like the
RICE MACT, the labor required to permit those sources within the Title V
program increases significantly, and implementation and enforcement requires
much more investment. Even the threat of the Clean Power Plan has resulted
in new Title V sources as the industry shifts away from coal and toward natural
gas for electricity generation.

Rules that are and will soon be proposed, such as the NSPS for oil and natural
gas to control methane, will also require significant additional resources to
implement. It appears that there are no bounds on the number of rules that EPA
will create. It appears to be of no concern to EPA administrators that each rule
requires additional resources to implement and enforce -- resources that
neither EPA nor the states have available to invest in rules that provide ever
diminishing returns.

3. How can EPA help?

Recognition could be given to the fact that EPA's "one size fits all" approach
when it comes to air quality rules is not appropriate for a nation that includes
both Los Angeles and Bismarck, both the densely populated coasts and the
sparsely peopled plains, both windless areas like California's central valley and
windy regions like the northern plains. Different regions with different levels
of air contaminants could benefit from flexibility in the application of the "one
size fits all" rules if the use of resources is to be optimized.

II. Permit Issuance

A. Since the second round program review, what percent of Title V initial permits have
you issued within the regulatory timeframe specified in 40 CFR 70.7(a)(2)?

From January 2010 through December 2015, 100% 