 AR-33



ANOHIAR 3
‘-ﬂ

<EC STy
- i

n % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
; WASHINGTON, D.C. 204860
UL pot€S
) v QFFICE OF
8 29 2
MEMORANDUM

SUBJECT: Application Regquirements for Medificatiens Under
. Sections 301(c) and 301(g) of the Clean Water Act

- TO: Regional Administrators
State NPDES Directors
Director, NEIC

FROM: Bruce R. Barrett, Director M ;%&Q:’

Office of Water Enforcement and Permits (EN=335)

An attorney representing electrical generating facilities
has called toc our attention a possible problem in the reguirements
for timing of submittal of requests for modifications under
sections 301(c) and 301{g) of the Clean Water &Act., The deadline
‘established by the Clean Water Act for requesting a 30l{c) or
301{g) modificaticn may conflict in some cases with deadlines
established by existing NPDES regulations at 40 CFR §122.53(i)(2).
The regulation requires a "completed request” for a modification
to be submitted by the close of the public comment pericd on the
permit. This could, depending on the date of promulgation of the
guideline, be much earlier than 270 days after promulgation of
the guideline as provided by section 301{j) of the Ackt.

It may not always be possible for an applicant to complete
nis request for a 30l{(c) or 301l(g) modification by the end of
the public comment pericd as required by 40 CFR §122.53(i3{(2)(ii).
This problem can especially arise when the permitting authority
" provides public notice of a draft permit containing best available
tecnnology econcmically achievable (BAT) limitations from recently
promulgated effluent limitations guidelines.

In the preample to the June 7, 1979 NPDES regulations, the
Agency addressed the timing issue as follows:
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In some cases, draft permits will contain
effluent limits that are not based on effluent
guidelines but may still be "eligible for
variances. In those cases, it would be
impossible to submit supporting evidence that
a variance should be granted during the
30-day period of public comment. Therefore,
in those cases, and in other cases the Agency
pelieves appropriate, the Regional Administrator
may grant an extension for up to six months to
allow the applicant to complete his or her
submission.

44 FR 32882 (June 7, 1979) (Emphasis Added).

We bring this language to your attention now to ensure that yvou
consider its use in situations where 301l{¢) or (g) reguests
address limitations based on recently promulgated effluent
limitations guidelines.

Effluent Limitations Guidelines Limitations

Strict application of the NPDES regulations (40 CFR §122.53(1i)
{2)(ii)) may preclude an applicant from submitting a completed
request for modification under section 301l{c) or 301l(g) related
to effluent limitations based on recently promulgated effluent
limitations guidelines. The statutory 270 day period for applica-
tions tor modifications necessarily supercedes any shorter period
required for a “completed request"” required by 40 CFR §122.53(1i)
(2)(ii). In addition, even if the applicant has had 270 days for
filing an initial request for modification, 40 CFR §122.53(k)(2)
would allow the Regional Administrator, where appropriate, to
grant an extension of up to six additicnal months,

If you have any guesticns on this matter, please contact
Martha Prothro, Director, Permits Division (FTS or (202) 755-2545).

Attachments
cec:  Regional Water Management Division Directors

Scott Slaughter
Hunton and williams
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Attachment I

40 CFR §122.53(i)(2) provides that

§122.53 Application for a permit.
(i) Variance requests by non-PQTWs.
(2) Non—-conventional pollutants.
A request for a variance from the BAT require-
ments for CWA section 301(b)(2)(F) pollutants
(commonly called "non-conventional® pollutants)
pursuant to section 301(c) of CWA because of
the economic capability of the owner or
operator, or pursuant to section 301(g) of
CWA because of certain environmental consider-
ations, when those requirements were based on
effluent limitations guidelines, must be made
by: :
(1) Submitting an initial request to
the Regional Administrator, as well as
to the State Director if applicable,
stating the name of discharger, the permit
number, the ocutfall number{s), the appli-
cable effluent guideline, and whether the
discharger is requesting a section 30l(c)
or section 301(g) modification or both.
This request must have been filed not
later than:
{A) September 25, 1978, for a pellutant
which is controlled by a BAT effluent
limitation guideline promulgated before
December 27, 1977; or
(B) 270 days after promulgation of an
applicable effluent limitation guideline
for guidelines promulgated after
December 27, 1977;: and
{ii) Submitting a completed request no
later than the close of the public comment’
period under §124.10 demonstrating that
the requirements of §124.13 and the
applicable requirements of Part 125
have béen met.
(iii) Requests for variances from
. effluent limitations not based on effluent
limitations guidelines, need only comply
with paragraph (i){(2){ii) of this section
- and need not be preceded by an initial
request under paragraph (i)(2)(i) of this
section,
45 FR 33444-33445 (May 19, 1980).
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under the Clean Water Act and are
thérefore subject fo the same procedures
that apply to permits generally.

In response to comments, affected
Stales are now included in § 124.44(c}.
This revisioa clarifies the right of such
States under sections 402(b](3) and
401{a}{2) of the Act to require mose
stringent requirements so that a
discharge of another State does not
viclate its water quality standards

§ 12445 Reopening of ccmment period.

Proposed § 124.44 [now § 124.45)
allawed for reoperung of a comment
period (or reproposal of a permil) at the
discretion of the Reginal
Administrator.

Several comments suggesied an
automatic “reply comment” pertod in,
which the discharger and others could
respond 1o pownts made during the main
comment periad. EPA agrees that this
may be a goad idea in soma specific
cases, but it coyld be unnecessarily
burdensome if required by tegulation in
all'cases. Therefore, tSe propo3al has
not been changed.

Subpart F—Special Provrsions for
Varionces gnd Statutary Modifications

Iz responsge to several suggestioas, the
procedures for variances have all been
placed in a single Subpart. This revisicn
is done ta present the public with an
organized view of how variances wiil he
handled within the normal permit
procedures.

Under the Claan Water Act and the
former reguladons, there are more than
a dozen differsnt statutory or regulatory
provisions on which permit
requirements could be based. and seven
provisions under which a variance from
those provisiona could be granted. Many
of these provisions are not covered in
the existing regulations, and where they
are. the references are scatterad.through
various parts of the Code of Federai
Reguiaticns,

Subpart ¥ deals with the problems in
twa ways. First, it consolidates into ane
Federal Register Subpart the {ormer
procedures for making decisions on
permit terms contained in 40 CFR Parts
122 and 402 {relating to thermal
discharge requirements} and the former
Part 124.

Second, it specifies whers in the
sequence, "apphcation—draft permit—
comment—Hfnal permit”, permit actions
other than the simple ome of deciding on
pertait applications should fit.

Iz particular, it provides that
whanever pogsible, a variance must be
applied or before the close of comment
on a draft parmit. This will ensurs that
there is an opportunity to consider all

the relevant issues before deciding the
terms of a final permit and that issues
are not raised at & later date for
purposes of delay. The regulations alse
provide that where a variance is
properly requested after this stage but
before a permit has become Enal under
§ 124,101, the decision on the variance
wil] still be made through the same
perrait procedures that apply ta other
permits. This will be done in appropriate
cases by issuing a new supplementary
draft permit embhadying the Agency's
respanse to tha variancs request, and
holding action on the priginal permit
until the supplementary permit has
reached the same procedural stage and
the two permits can procesed together.

$ 12451 Time deadlines for
applications far varionce from and
modifications of effluent Limitations.

(1} A number of comments argued that
the Hme limits for variance applications
set forth in proposed § 124.14 were tog
sirict. These conunents have been
accepted inn a number of particulars.

{(a) The statute requires applications
for varfances under secton 301{c} and
under section 361(g) to ba submitted 270
days after promulgation of the reievant
effiuent guidelines or by September 25,
1978, whicfievar (s {ater. However, sinca
EPA has not yet issuead crietaria for such
applications. it clearty would hava bean
unreascnable to have required a
complete application by last September,
Accordingly, these regqulations
incorporate the requirements of previcus
interim final regulations stating that
appiicants need only have submatted a
very brief notice by September 25, 1578,
{or within 270 days of the promulgation
of an applicable effluent guideline] to
qualify under that deadline. See 43 FR
40859 (Sept. 13, 1978).

Stmilarfy, in the case of section 301(R],
§ 124.51(c)(1) revises proposed 40 CFR
§ 233.32 to {ndicate that a preliminary
application must have been submitted to
EPA by the statutory deadline. but the
final application shouid not be fled until
the secticn 301(h) criteria are
promulgated in final form in Part 125,
Subpart G, The criteria, when
promulgated, will also specify the
method of, and timing for, making a final
application. This revision to the timing
requirement is necessary because the
statutory deadline has passed and EPA
has mat yat issued sectien 3GT¢R} critecia.

(b} Dischargers who wish to be
considered for a section 301{c) or
section 361{g) variance will be required
to comply with the substantive
requirements of § 12443 and Part 125
{once they are promulgated) by the close

of the pubiic comment period of their
draft permits.

[n some cases, draft permits will
contain effluen? limits that are not based
an effuent guideiinas Yot may scil e
eligible [sr variances. In those cases. it
would be impossible to submit
supporting evidernce that a variance
should be granted during thes 30-day
period of public comment. Therefare. in
those cates, and in other cases the
Agency believes appropriate. the
Regional Administrator may grant an
extension for up to six months to allow
the applicant to campleta his or her
submission.

However, there will be many times
when waiting until the last minute of the
comment pericd would not ke iz the
interest of tie permitting process, the
applicani or the public. Therefore. in
those cases where it is clear that a
discharger will be submitting an
application for a variance, the Director
may require the applicant to submit that
application in full before the draft
permit is formulated. This requirement is
intended to reduce the time for permit
issuancse, especially in those cases
where it is clear that a variance or
modification will be applied for. such as
where the discharger has submitted the
279 day application for a section 303[c}
or 301fg} variance (§ 124.51(b}{2)i}) or
where a fundameniaiy different facars
variance is st:l pending an this first
permit. This will lower the permit .
processing costs for the parmitting
agencies. the applicant and tha public
because there will nn longer be a draft
permit subject o a public notice that is
irrelevant to the issues i the fnal
permit.

§ 124.52 Decisions en varidaces and
modifications which EPA or the Sigte
can grent.

Section 124.52 explains kow decisions
will be made on variances, There (s a
distinction between the variances and
modifications £PA and the States may
grant and those the Act requires that
orly EPA may grant,

{1} Many comrrenters objected to EPA
and net approved NFDES States making
variance determinations for
fundamentally different factors
variances, ecgpomic variances,
environmental variances, and section
301(k) secondary treztment waivers.
These commenters thought the States
with NPDES authority have the
authority to rule on these particular
variances.

The 1972 Amendments to the Federal
Water Pollution Control Act carefully
speil oul the relationship betwean the
Federal Government and the States in
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